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LIGHTFOOT  v.   WINNEBAGO  TRACTION  CO. 

(Supreme  Conrt  of  Witconftin,  Jan.  10, 1905.) 

[102  N.  W.  Rep.  ao.] 

Evidence—  Height  of  Wagon. 

Plaintiff,  who  had  t>een  driving  behind  a  wagon  loaded  with  wood, 
turned  out  onto  the  street  railroad^  tracks,  when  a  collision  ensned  with 
a  car  approaching  from  the  opposite  direction.  In  an  act^c^i  for  the  in- 
juries, plaintiff's  witnesses  estimated  the  height  of  the  wagon,  bnt  there 
was  no  evidence  as  to  whom  the  wagon  belonged  to :  keld  proper  to 
admit  on  behalf  of  defendant  the  testimony  of  a  witness  who  had  t)een 
in  the  lumber  business  for  25  years  as  to  the  height  of  an  ordinary  wood 
wagon  used  in  the  city. 

Remarks  of  Court. 

A  remark  of  the  court,  on  overruling  an  objection  to  the  question  to 
the  witness  calling  for  the  height  of  the  ordinary  wood  wagon,  that  the 
fact  that  it  was  a  wood  wagon  was  the  only  information  the  jury  had 
received,  was  not  reversible  error. 

Ssma — Appeal — Review. 

Remarks  of  the  trial  ^ourt  on  overruling  an  objection  to  testi- 
mony are  not  subject  to  review  on  appeal  unless  excepted  to. 

Collision  between  Street  Car  and  Wagon— Proximate  Cause. 

In  an  action  for  injuries  sustained  by  plaintiff  in  a  collision  between 
her  vehicle  and  one  of  defendant's  street  cars,  evidence  held  sufficient 
to  sustain  a  finding  that  negligence  of  defendant  was  not  the  proxi- 
mate cause  of  the  injury. 

8sme— Reckless  Conduct  in  Emergency— Danger  Created  by  Plaintiff.* 
In  an  action  for  injuries  to  plaintiff  in  a  collision  between  her  vehicle 
aod  one  of  defendant's  street  cars,  an  instruction  requested  by  plaintiff 
as  to  the  reckless  conduct  of  a  person  in  the  face  of  ''unexpected  and 
deadly  danger"  was  properly  refused ;  there  being  evidence  that  the 
danger  was  created  by  plaintiff  herself. 

Same— Care  Required  of  Traveler  at  Street  Railway  Crossing. 

In  an  action  for  injuries  to  plaintiff  in  a  collision  with  a  street  car, 
the  court  charged  that  a  traveler  desiring  to  cross  the  street  car  track 
haa  not  the  same  right  to  require  the  speed  of  the  car  to  be  slackened 
as  the  person  in  charge  of  the  car  has  to  require  him  to  give  way ; 
that  it  was  the  duty  of  a  traveler  to  look  and  listen  for  a  car,  and  as 
mach  his  duty  to  see  an  approaching  car  in  plain  sight,  and  in  danger- 
ous proximity  to  the  crossing,  and  not  to  get  in  the  way  of  it  negli- 
gently, as  to  look  for  it ;  and  that  testimony  of  a  person  that  when 
approaching  a  track  he  looked  along  it  for  a  car,  and  did  not  see  it,  al. 

^As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  other  users  of  streets,  see  foot-ootv  appended  to  Anniston 
Electric  8l  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng.  R. 
Ca6..N.  S.,312. 

As  to  the  duty  to  stop,  look  and  listen  before  crossing  street  railway 
tracks,  see  foot-note  appended  to  Itzkowitz  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  12  R.  R.  R.  583,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  583. 

Mutual  rights  and  liabilities  of  street  railways  and  other  users  of 
ttreets,  see  foot-note  appended  to  Louisville  Ry.  Co.  v»  Colston  (Ky.), 
12 R.  R.  R.  668,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  668. 
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though  one  was  in  plain  sight,  was  inconsistent  with  reasonable  prob- 
abilities :  heldf  that  such  instructions  were  not  erroneous. 

Imputed  NagUgence.t 

The  driver  of  a  private  conveyance  in  the  agent  of  the  person  in  such 
conveyance,  so  that  the  driver's  negligence  contributing  to  an  injury  to 
the  other  precludes  any  recovery. 

Appeal  from  Circuit  Court,  Winnebago  County ;  Geo.  W. 
Burnell,  Judge. 

Action  by  Elva  E.  Ligbtfoot  against  tbe  Winnebago  Trac- 
tion Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injury 
sustained  by  the  plaintiff  about  3  o'clock  in  the  afternoon  of 
September    23,    1902,   while    riding    in  a  single  carriage, 
drawn -by  one  horse,  driven  by  her  companion,  by  reason  of 
coming  in  collision  with  one  of  the  defendant's  street  cars. 
It  appears  and  is  undisputed  that  Main  street  runs  north  and 
south  in  Oahkosh;  that  the  defendant's  track  is  in  that  street 
at  the  place  of  collision,  and  for  at  least  one  block  north  and 
one  block  south  of  the  same;  that  Washington  street  inter- 
sects with,  and  runs  east  from,    Main  street,   and  at  right 
angles  with  it;  that  Algoma  street  intersects  with,  and  runs 
northwest  from,    Main  street;  that    the  center  of  Algoma 
street  is  25  or  30  feet  north  of  the  center  of  Washington 
street,  at  their  respective  intersections;  that  the  particular 
locality  of  such  intersections  was  the  most  traveled  of  any  in 
the  city,  and  was  paved  with  vitrified  brick,  which  caused 
much  noise  as  vehicles  passed  over  the  same;  that  Main  street 
north  of  such  intersections  was  narrower  than  south  of  it; 
that  at  the  time  in  question  the  plaintiff,  with  her  com- 
panion, was  driving  north  on  the  east  side  of  Main  street, 
toward  such  intersections;  that,  upon  reaching  a  point  at  or 
near  the  northwest  corner  of  Washington  street,  they  started 
west  across  the  defendant's  track  towards  Algoma  street;  that 
while  in  the  act  of  crossing  the  defendant's  track  they  were 
struck  by  one  of  the  defendant's  cars  coming  from  the  north, 
and  the  plaintiff  was  badly  injured.  ^  The  answer  was  a  gen- 
eral denial,  and  allegations  of  contributory  negligence  on  the 
part  of  the  plaintiff  and  the  driver.     There  is  evidence  on 
the  part  of  the  plaintiff  tending  to  prove  that  at  the  time 
they  started  to  go  across  the  track  the  streets  at  such  inter- 
sections were  full  of  teams,  and  that  there  was  a  wagon 
loaded  with  wood  ahead  of  them,  so  high  as  to  obstruct  their 
view  of  the  coming  car.     Issue  being  joined,  and  trial  had, 
the  jury,  at  the  close  of  the  trial,  returned  a  special  verdict 
wherein  it  was  found  (i)  that  the  plaintiff  was  injured  at  tbe 
time  and   place  alleged  in  the  complaint;  (2)  that  the  de- 
fendant, through  its  employees,  was  guilty  of  a  want  of  ordi- 

fSee  foot-note  appended  to  Duval  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.).  11  R-  R*  R*  235,  34  Am.  &  Bng.  R.  Cas.,  N.  S.,  235. 
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nary  care  and  prudence  in  the  operation  of  said  car  at  the 
time  of  the  accident;  (3)  that  such  want  of  ordinary  care  and 
prudence  on  the  part  of  the  defendant  was  not  the  proximate 
cause  of  the  plaintiff's  injury;  (4)  that  the  gong  was  sounded 
on  approaching  the  intersection  of  Main  and  Washington 
streets;  (5)  that  the  motorman  tried  to  stop  the  car  as  soon 
as  it  became  apparent  to  him  that  there  would  be  a  collision: 
(6)  that  the  car  was  running,  when  it  struck  the  buggy,  8i 
miles  per  hour;  (7)  that  the  want  of  ordinary  care  and  pru- 
dence on  the  part  of  the  plaintiff,  or  the  driver  of  the  wagon 
in  which  the  plaintiff  was  riding,  contributed  to  produce  the 
injury;  (8)  that  they  assessed  the  plaintiff's  damages  at 
$2,000.  From  the  judgment  entered  upon  such  verdict  for 
^106.55  costs,  and  disbursements  as  taxed,  the  plaintiff 
brings  this  appeal. 

Eaton  &  Eaton,  for  appellant 
Weed  &  Hollister,  for  respondent. 

CASSODAY,  C.  J.  (after  stating  the  facts).  The  verdict 
seems  to  be  supported  by  evidence.  The  question  for  con- 
sideration is  whether  there  was  any  reversible  error  upon  the 
trial. 

One  of  the  questions  in  controversy  was  whether  there  was 
contributory  negligence  on  the  part  of  the  plaintiff,  in  fail- 
ing to  see  the  coming  car  in  time  to  avoid  driving  onto  the 
track  immediately  in  front  of  it.  The  evidence  on  the  part 
of  the  plaintiff  tended  to  prove  that  as  she  and  her  compan- 
ion moved  north  on  the  east  side  of  Main  street,  toward  the 
place  of  collision,  as  stated,  they  drove  immediately  behind 
a  large  wood  wagon  loaded  with  pine  wood,  from  6  to  8  feet 
high  and  from  6  to  7  feet  wide;  that  they  did  not  know  whose 
wagon  it  was,  nor  who  was  driving  the  team.  One  of  the 
plaintiff's  witnesses  testified  that  he  thought  the  wood  wagon 
'* belonged  to  some  manufacturing  establishment"  in  Osh- 
kosh;  and  another,  that  he  should  judge  that  such  wood 
wagon  was  at  the  time  loaded  with  pinewood  slabs,  such 
as  were  got  out  by  the  Paine  Lumber  Company  of  Oshkosh; 
that  he  thought  the  wagon  was  16  feet  long;  that  he  ''should 
judge  it  was  the  ordinary  wood  wagon  used  *  *  *  on 
the  streets  by  millmen  delivering  wood"  in  Oshkosh.  In 
view  of  such  testimony  on  the  part  of  the  plaintiff,  we  per- 
ceive no  error  in  allowing  the  witness  E.  C.  Owens,  on  the 
part  of  the  defendant,  to  testify  that  he  had  lived  in  Oshkosh 
35  years,  and  had  been  engaged  in  the  business  of  manufac- 
turing sash,  doors,  and  blinds  for  25  years,  and  was  familiar 
with  the  wood  wagons  used  by  the  millmen  in  Oshkosh;  that 
he  had  measured  such  wagons  to  find  out  their  height ;  that 
such  wagons  in  use  by  his  company  (McMillen  Co.),  and 
such  as  were  in  usual  use,  were  five  feet  high;  that  that  com- 
pany "used  in  their  business  wood  wagons  such  as  are  com- 
monly and  ordinarily  in  use  among  millmen  in  the  city  of 
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Osbkosh  for  delivering  wood'';  and  that  the  highest  of  those 
wagons  were  5  feet  and  4  inches  high,  measuring  from  the 
ground  to  the  top  of  the  load,  and  about  5  feet  wide;  th&t 
such  wagons  were  about  the  same  as  those  used  by  the  differ- 
ent manufacturers;  that  the  loads  driven  by  Paine  Lumber 
Company,  he  should  think,  would  be  6  or  7  feet  high;  and 
that  he  supposed  that  the  wood  wagons  of  Morgan  Company 
were  about  the  same  as  those  used  by  the  McMillen  Com- 
pany. The  owner  of  the  wagon  and  the  driver  of  the  team 
were  both  unknown  to  the  plaintiff  and  her  companion.  As 
appears,  the  plaintiff's  witnesses  had  only  given  estimates  as 
to  the  height  of  the  wagon.  The  defendant  had  no  way  of 
identifying  the  particular  wood  wagon  in  question.  The  best 
evidence  the  defendant  could  give,  under  the  circumstances, 
was  as  to  the  height  of  an  ordinary  wood  wagon  in  common  use 
in  Oshkosh.  Such  seems  to  have  been  the  view  of  the  testi- 
mony taken  by  the  trial  court  in  allowing  the  defendant  to 
show  what  was  the  height  of  an  ordinary  wood  wagon,  and 
stating  that  such  was  the  only  information  the  jury  had  got 
from  the  testimony  that  it  was  such  wood  wagon.  Counsel 
seem  to  think  that  the  plaintiff  was  prejudiced  by  such  re- 
marks of  the  court  on  overruling  the  objection  to  the  ques- 
tion calling  for  the  height  of  such  wood  wagon  by  actual 
measurement.  True,  the  court  might  have  used  more  guarded 
language,  but  we  fail  to  perceive  any  reversible  error  in  such 
remarks  of  the  court.  Besides,  it  was  only  the  objection  to 
the  testimony  that  was  overruled,  and  to  which  exception 
was  taken.  No  exception  was  taken  to  the  language  of  the 
court  in  ruling  upon  the  question.  It  is  hardly  necessary  to 
say  that  the  case  differs  widely  from  the  recent  case  in  this 
court  cited  by  counsel — Boyce  v.  Wilbur  Lumber  Co.,  119 
Wis.  642,  645,  97  N.  W.  563. 

2.  Error  is  assigned  because  the  court  refused  to  change 
the  answer  of  the  jury  to  the  third  question  submitted  from 
^'No"  to  '^Yes."  This  is  the  important  question  in  the 
case,  as  here  presented.  By  the  second  question  the  jury  had 
found  that  the  defendant  was  guilty  of  negligence  in  the 
operation  of  the  car  at  the  time  of  the  accident;  and  by  the 
third  question,  that  such  negligence  was  not  the  proximate 
cause  of  the  plaintiff's  injury.  The  question  was  peculiarly 
one  of  fact  for  the  jury.  The  argument  of  counsel  seems  to 
be  that  the  finding  of  the  jury  upon  that  question  is  only 
supported  by  the  testimony  of  Owens,  already  mentioned, 
and  that  such  testimony  was  incompetent,  and  should  have 
been  stricken  out,  as  requested  by  the  plaintiff.  But  as  indi- 
cated, such  testimony  was  competent.  Besides,  there  was 
other  testimony  tending  to  sustain  the  third  finding  of  the 
jury.  Several  witnesses  testified  that  the  gong  was  being 
sounded  as  the  car  approached  the  crossing.  The  motor- 
man  on  the  car  testified  that  as  he  came  down  the  street  he 
saw  the  wagon  close  to  the  track,  and  the  horse  and  buggy^ 
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with  the  ladies  in  it,  behind ;  and  that  they  turned  their  horse 
and  eot  onto  the  track  7  or  8  feet  in  front  of  the  car.  A  pas- 
senger on  the  car  testified  that  he  noticed  the  wagon  loaded 
with  wood  in  front  of  the  carriage,  and  that  the  horse  and 
carriage,  back  of  the  wagon,  turned  north,  and  the  horse 
came  upon  the  track  about  10  feet  ahead  of  the  car.  There 
is  other  evidence  tending  to  prove  that  the  ladies  could  have 
seen  the  approaching  car  before  turning  onto  the  track.  Of 
course,  if  those  on  the  car  could,  as  they  approached  the 
crossing,  see  the  ladies  in  the  buggy  notwithstanding  the 
wood  wagon,  then  the  ladies  could  have  seen  the  approach- 
ing car.  We  must  hold  that  the  evidence  was  sufficient  to 
sustain  the  third  finding  of  the  jury. 

3.  It  is  claimed  that  the  court  committed  numerous  errors 
in  charging  the  jury.  Thirty  exceptions  have  been  taken  to 
the  charge.  Such  multiplicity  of  exceptions  tends  to  weaken 
confidence  in  any  particular  exception.  Only  two  of  such 
exceptions  relate  to  proximate  cause.  We  perceive  no  error 
in  either  of  them,  and,  as  neither  is  mentioned  in  the  brief  of 
counsel,  we  assume  they  are  not  relied  on.  The  only  request 
of  the  plaintiff  to  charge  upon  that  question,  or  any  other, 
consisted  in  stating  the  requisite  conduct  of  a  person  ''in  the 
face  of  unexpected  and  deadly  danger,"  and  was  clearly  not 
applicable  to  a  case  where  there  is  evidence  tending  to  prove 
that  such  danger  was  created  by  the  person  in  question. 
We  find  no  error  in  submitting  the  question  of  proximate 
cause. 

4.  Ten  of  such  exceptions  relate  to  the  question  whether 
the  defendant  was  guilty  of  negligence  in  operating  the  car. 
On  that  question  the  court  charged  the  jury  that  the  burden 
of  proof  was  on  the  plaintiff,  and  the  jury  found  that  the  de- 
fendant was  guilty  of  such  negligence.  The  jury  having 
found  in  favor  of  the  plaintiff  on  that  question,  it  is  obvious 
that  no  portion  of  the  charge  prejudiced  the  plaintiff  as  to  the 
determination  of  that  question.  The  court  charged  the  jury 
on  that  question,  however,  not  only  as  to  the  duties  and 
obligations  of  the  defendant  and  its  motorman  in  operating 
the  car,  but  also  as  to  the  rights,  privileges,  and  expectation 
of  the  defendant  and  its  motorman  in  so  operating  the  car. 
In  order  that  the  jury  might  properly  determine  that  ques- 
tion, the  court  also  charged  the  jury  as  to  the  duties  and 
obligations  of  those  traveling  on  foot  or  in  vehicles  in  streets 
where  such  cars  were  operated,  and,  among  other  things,  that 
both  parties  were  bound  to  use  ordinary  care  and  prudence 
under  all  the  circumstances  to  prevent  collision.  Error  is 
assigned  because  the  court  charged  the  jury  that :  ''A  traveler 
upon  a  street  crossing,  desiring  to  cross  the  street  car  track 
there  situated,  has  not  the  same  right  to  require  the  speed  of 
a  car  to  be  slackened,  to  enable  him  to  pass  over  the  track,  as 
the  person  in  charge  of  the  car  has  to  require  him  to  give 
way  to  allow  the  car  to  pass."    And  then,  after  stating  that 
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it  was  the  daty  of  a  traveler  about  to  cross  a  street  car  track 
^^to  look  and  listen  for  a  coming  car,  and  to  perform  that 
duty  when  and  where  be  will  have  reasonable  opportunity  to 
render  bis  efforts  in  that  regard  effective, "  the  court  further 
charged  the  jury,  that:  '4t  is  as  much  bis  duty,  as  a  matter  of 
law,  to  see  an  approaching  car  which  is  in  plain  sight  and  in 
dangerous  proximity  to  the  crossing,  and  not  to  negligently 
place  himself  in  the  way  of  it,  as  it  is  to  look  for  the  car. 
Testimony  of  a  person  or  any  number  of  persons  that  he  or 
they,  when  approaching  a  street  car  track  with  a  view  of 
crossing  it,  looked  along  the  track  for  a  coming  car,  and  did 
not  see  one,  although  a  car  was  in  plain  sight,  and  so  near 
the  point  of  observation  as  to  render  an  attempt  to  cross  the 
track  in  front  of  it  dangerous,  is  inconsistent  with  all  reason- 
able probabilities."  The  manifest  purpose  of  such  instruc- 
tions was  to  inform  the  jury  that  the  defendant  was  only 
responsible  for  the  misconduct  of  its  motorman,  and  not  for 
the  misconduct  of  others  over  whom  it  had  no  control. 

5.  Error  is  assigned  because  the  court  further  charged  the 
jury  upon  the  same  question  to  the  effect  that,  if  the  driver 
of  the  vehicle  in  question  was  guilty  of  any  want  of  ordinary 
care  and  prudence  at  the  time  in  question,  then  the  law  im- 
putes such  negligence  to  the  plaintiff,  who  was  riding  with 
her.  In  support  of  such  contention  counsel  cites  numerous 
adjudications,  both  English  and  American.  But  this  court 
held,  27  years  ago,  in  an  opinion  by  Chief  Justice  Ryan,  that 
''the  driver  of  a  private  conveyance  is  the  agent  of  the  per- 
son in  such  conveyance,  so  that  his  negligence,  contributing 
to  the  injury  complained  of  by  such  person,  *  *  *  will 
defeat  the  action.*'  Prideaux  v.  City  of  Mineral  Point,  43 
Wis.  513*  526-531,  28  Am.  Rep.  558.  Such  ruling  has  been 
steadily  adhered  to  during  these  many  intervening  years. 
Otis  V.  Town  of  Janesville,  47  Wis.  422,  2  N.  W.  783;  Ritger 
V.  City  of  Milwaukee,  99  Wis.  190,  197,  74  N.  W.  815;  Olson 
V.  Town  of  Luck,  103  Wis.  33,  35,  79  N.  W.  29.  If  the  rule 
contended  for  is  to  prevail,  it  is  for  the  Legislature  to  say 
so. 

6.  Five  exceptions  have  been  taken  to  the  portion  of  the 
charge  in  submitting  the  seventh  question  to  the  jury  in  re- 
spect to  contributory  negligence.  Such  portions  of  the 
charge  were  in  line  with  those  already  considered.  On  that 
question  the  jury  were  told  that  the  burden  of  proof  was  on 
the  defendant.  Counsel  contend  that,  under  the  charge  of 
the  court  and  the  wording  of  that  question,  it  is  impossible 
to  tell  whether  12  jurymen  concurred  in  finding  the  plaintiff 
or  the  driver  guilty  of  contributory  negligence.  See  Lowe  v. 
Ring  (Wis. ;  officially  unreported)  loi  N.  W.  698.  But  the 
view  we  have  taken  of  the  case  makes  it  unnecessary  to  con- 
sider that  question,  or  any  of  the  exceptions  taken  to  such 
portions  of  the  charge,  since  the  jury  found  that  the  defend- 
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ant's  negligence  was  not  the  proximate  canse  of  the  plain- 
tifl's  injnry. 

Other  exceptions  are  withont  sufficient  merit  to  call  for 
consideration.    We  find  no  reversible  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirmed. 


RHYMES  V,  JACKSON  ELECTRIC  R7.,  LIGHT  ft  POWER  CO. 

(Supreme  Court  of  MiMissippi,  Jan.  16, 1905.) 

[37  So.  Rep.  706.] 

Dirscting  Verdict — Scope  of  Review. 

On  rcTiew  of  a  decision  of  the  court  directing  a  verdict  for  defendant 
at  the  close  of  plaintiflTs  evidence,  the  question  to  be  determined  is 
whether  the  court  would  set  aside  a  verdict  for  plaintiff  on  the  evidence. 

Collision  bstwean  Street  Car  and  Person  near  Tracic— Gross  Negli- 
gence  and  Contributory  Negligence.* 
A  motorman  who  allows  his  car  to  run  down  a  sharp  grade,  past  a 
number  of  persons  engaged  in  picking  up  packages  on  the  ed^e  of  the 
track,  at  the  place  of  a  recent  accident,  with  no  control  of  the  car,  and 
without  sounding  an  alarm,  is  Ruilty  of  such  gross  negligence  as  to 
jnstifj  a  verdict  for  injuries  to  one  of  the  personi  so  engaged,  though 
the  latter  may  be  guilty  of  contributory  negligence. 

Appeal  from  Circuit  Conrt,  Hinds  County;  D.  M.  Miller* 
Judge. 

Action  for  personal  injuries  by  G.  W.  Rhymes  against  the 
Jackson  Electric  Railway,  Light  &  Power  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Harris,  Powell  &  Harris,  for  appellant. 
Williamson  &  Wells,  for  appellee. 

CALHOON,  J.  In  this  case,  which  is  an  action  for  dam- 
ages for  personal  injuries  from  being  struck  by  a  street  car 
of  the  appellee  company,  no  evidence  was  offered  by  the 
company,  but  the  court  sustained  its  motion  to  exclude  the 
evidence  introduced  for  the  plaintiff,  and  for  a  peremptory 
instruction  to  the  jury  to  find  for  the  defendant.  In  this 
situation,  the  question  is  whether  the  court  would  or  should 
have  set  aside  a  verdict  if  found  for  the  plaintiff  on  the  testi- 
mony offered  for  him. 

The  case  shown  is  that  the  delivery  wagon  of  an  express 
company  had  cast  a  wheel,  and  was  broken  down  and  turned 
over  on  its  side  on  the  street  car  track,  and  the  horses  had 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Annis- 
ton  Elec.  &  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R.  R.  312, 35  Am.  ft  Eng. 
R.  Cas.,  N.  S.,  312. 

As  to  the  mutual  rights  and  duties  of  street  railways  and  other  users 
of  streets,  see  foot-notes  appended  to  lyouisville  Ry.  Co.  v,  Colston  (Ky.), 
12  R.  R.  R.  668,  35  Am.  ft  Eng.  R.  Cas.,  N.  S.,  668. 
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run  away.  Express  packages  were  scattered  aroand.'and  the 
safe  for  valuable  packages  was  sent  across  the  street  to  a 
store  for  safety.  A  considerable  crowd  collected  at  the  scene 
of  the  accident,  one  of  whom  was  Rhymes — a  citizen  not  con- 
nected with  the  express  company  or  the  street  car  company. 
He,  with  others,  immediately  proceeded  to  light  up  the 
wagon,  get  it  ofi  the  track,  and  pick  up  and  put  back  in  it 
the  scattered  packages.  While  they  were  so  engaged,  the 
horses  had  been  caught  and  rehitched  to  the  wagon.  The 
rear  end  of  the  wagon  was  north  of  the  track,  and  but  three 
feet  from  the  street  car  track,  and  into  this  rear  end  Rhymes 
and  one  Proctor  had  just  put  the  last  package — a  large  crate 
of  hats — when  they  were  asked  to  go  across  the  street  to  the 
store  for  the  safe,  which  was  south  of  the  track.  Rhymes 
turned  to  do  so,  and,  as  he  turned,  was  struck  by  the  part  of 
the  car  jutting  over  the  track,  and  dragged  some  distance. 
He  does  not  think  he  made  a  step,  but  may  have  made  one. 
He  could  have  seen  the  car  if  he  had  looked.  The  scene  was 
in  a  broad  street,  and  the  car  track  was  in  its  center,  with  a 
straight  view  for  lOO  yards.  The  car  was  running  west,  and 
down  a  steep  grade,  moving  from  eight  to  ten  miles  an  hour; 
and  the  motorman  was  not  looking  down  his  track,  but  at 
the  crowd  along  its  edges,  did  not  have  his  hand  on  his  brake, 
according  to  custom,  did  not  slow  up  or  sound  any  alarm, 
and  said  at  the  time,  ''My  old  brakes  ain't  any  account.' 

Under  this  presentation  of  facts,  we  think  the  case  should 
have  been  left  to  the  jury  to  determine  whether,  with  his  pre- 
occupation and  his  surroundings,  he  was  guilty  of  contribu- 
tory negligence,  and,  if  he  was,  whether  the  motorman  was 
not  guilty  of  such  gross  negligence  as  to  make  recovery  by 
the  plaintifi  proper. 

The  degree  of  care  required  of  motormen  of  electric  cars 
varies  with  varying  situations  and  circumstances,  and  what 
would  be  slight  or  no  negligence  in  some  conditions  might 
well  be  regarded  as  gross  in  others.  Running  down  a  sharp 
grade,  in  the  daytime,  with  the  unusual  spectacle  of  a  throng 
of  preoccupied  people  on  the  edge  of  the  track  at  the  scene 
of  a  recent  accident,  with  no  control  of  the  car,  and  without 
sounding  an  alarm,  would  be  gross  negligence,  and  such  as 
would  justify  a  verdict  for  damages  notwithstanding  the  act 
of  the  plaintiff.  He  shows  such  a  case  by  his  witnesses, 
and,  unless  it  is  varied  by  evidence  for  the  company,  it 
warrants  the  jury  in  a  verdict  for  plaintifi. 

Montgomery  v.  Lansing,  etc.  (Mich.)  6i  N.  W.  S43f  29  L. 
R.  A.  287,  cited  by  counsel,  is  precisely  in  point,  and  we  ap- 
prove and  follow  it.  Thompson  v.  Salt  Lake,  etc.  (Utah)  52 
Pac.  92,  40  L.  R.  A.  172,  67  Am.  St.  Rep.  621. 

Reversed  and  remanded. 
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[82  8.  W.  Rep.  487.] 

Vice  Principal— Conductor.* 

A  condnctor  of  a  railway  train  is  the  vice  principal  of  the  com- 
pany, and  it  ia  liable  for  his  negligence  when  acting  in  bis  official 
capacity. 


Jignaling  for  Coupling. 

Where  the  condnctor  of  a  freight  train  aignaled  the  engineer  to 
back  a  portion  of  the  train  to  malie  a  coupling,  at  a  time  when  a 
brakeman  was  between  the  two  portions  of  the  train  preparing  the 
cara  for  coupling,  the  conductor  was  acting  in  his  official  capacity 
as  Tice  principal  of  the  railroad  company,  and  not  merely  as  a  fellow 
senrant  of  the  brakeman. 

Error  to  Circait  Court,  Hamilton  County;  M.  M.  Allison, 
Judge. 

Action  by  L.  Baldwin  against  the  Alabama  Great  Southern 
Railroad  Company.  From  a  judgment  (or  plaintiff,  defend- 
ant brings  error.     Affirmed. 

Shepherd  &  Frierson,  for  plaintiff  in  error. 
Smith  &  Carswell,  for  defendant  in  error. 

SHIELDS,  J.  The  defendant  in  error,  L.  Baldwin,  a 
brakeman  in  the  employ  of  the  plaintiff  in  error,  while 
attempting  to  make  a  coupling  in  the  operation  of  one  of  its 
trains,  through  the  negligence  of  Edgar  Fuller,  conductor  in 
charge  of  the  train  in  prematurely  signaling  the  engineer  to 
back  his  engine  and  a  car  attached  for  the  purpose  of  mak- 
ing a  coupling,  had  his  arm  caught  between  the  bumpers  of 
the  cars  to  be  coupled,  and  crushed,  and  brought  this  suit  to 
recover  the  damages  sustained  by  him,  and  recovered  judg- 
ment. 

The  contention  of  the  plaintiff  in  error  is  that  Edgar 
Fuller,  when  he  signaled  the  engineer,  was  not  acting  in  his 
official  capacity  as  conductor,  but  as  a  fellow  servant  of  the 
defendant  in  error,  and  that  it  is  not  responsible  for  the  neg- 
ligence of  which  he.  was  guilty  while  so  acting. 

There  is  no  controversy  as  to  how  the  injury  was  sus- 
tained. The  conductor  and  his  crew  were  engaged  in  mak- 
ing up  a  freight  train,  and  were  attempting  to  couple  a  car 
attached  to  the  engine  to  one  on  the  side  track;  both  of  the 
cars  being  equipped  with  automatic  couplers.  The  first  effort 
failed,  and  another  was  being  made  when  the  injury  was 
inflicted.  The  declaration  correct^  states  the  facts  in  rela- 
tion to  the  last  effort  to  make  the  coupling  in  these  words: 

'' Plaintiff  in  the  discharge  of  his  duty  thereupon  went  in 
between  said  cars  which  were  then  standing  still,  one  coupled 
to  the  engine,  and  proceeded  to  adjust  the  said  coupling  by 
opening  the  'knuckle'  thereof,  and  to  otherwise  set  the  two 

*See  note  at  end  of  case. 
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drawbeads  so  that  the  two  cars  might  be  properly  coupled. 
While  the  plaintiff  was  standiDg  in  between  the  two  said 
cars,  entirely  out  of  sight  of  the  engine,  and  while  he  was 
endeavoring  to  adjust  the  said  cotiplingsin  a  proper  manner, 
acting  in  a  careful  manner,  and  in  the  proper  discharge  of 
his  duties,  the  defendant's  conductor,  Edgar  Fuller,  then 
and  there  the  immediate  superior  of  plaintifi,  carelessly,  neg* 
ligently,  and  wrongfully  signaled  to  the  engineer  to  shove 
up  the  car  which  was  attached  to  the  engine  upon  and 
against  the  car  to  which  it  was  to  be  coupled,  although  the 
said  conductor  knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  the  plaintifi  had  not  adjusted  said 
drawbeads  and  was  not  ready  for  said  coupling  to  be  made. 
The  engineer,  upon  receiving  said  signal  from  the  said  con- 
ductor, thereupon  pushed  on  said  car,  as  it  was  his  duty  to 
do  in  response  to  said  signal,  and  the  plaintifi's  hand  and  arm 
was  then  and  there  caught  in  between  the  drawbeads,  dead- 
woods,  bumpers,  or  ends  of  said  two  cars,  and  was  crushed 
and  mangled  in  and  between  said  drawbeads." 

It  also  appears  in  evidence  that  the  defendant  in  error 
could  have  given  the  signal  to  the  engineer  to  back  the 
engine  and  car  or  to  another  brakeman  to  be  repeated  to 
the  engineer,  or  to  the  conductor,  for  that  purpose,  and  the 
engineer  would  have  obeyed  it.  In  other  words,  the  order 
to  the  engineer  to  move  his  train  backward  or  forward  in 
making  a  coupling  does  not  necessarily  have  to  be  given  by 
the  conductor,  but  may  be  given  by  a  brakeman  making 
the  coupling;  but  the  conductor  may  take  immediate 
charge  and  direction  of  the  matter,  and  give  all  necessary 
signals  and  orders,  which  Conductor  Fuller  did  on  this 
occasion. 

The  conductor  of  a  train  is  the  superior  in  authority  and 
grade  in  every  train  crew,  and  has  charge  of  the  train  and  its 
operations,  and  all  the  other  members  of  the  a  crew  are  un- 
der his  control  and  subject  to  his  orders,  which  they  must 
obey,  regardless  of  whether  they  concur  in  the  necessity  or 
propriety  of  them.  He  is  the  representative  of  the  company, 
and  is  vested  with  all  of  its  authority  over  the  train  and  its 
crew  in  the  work  being  done,  and  charged  with  all  the  duties 
and  responsibilities  which  the  company  owes  to  its  em- 
ployees, engaged  in  this  perhaps  the  most  hazardous  of  all 
industrial  pursuits,  chief  of  which  is  the  duty  to  carefully  and 
skillfully  superintend  the  movements  of  its  cars  and  trains 
for  the  prevention  of  accidents,  upon  the  proper  discharge 
of  which  the  safety  of  the  employees  is  so  greatly  dependent. 
He  is  a  vice  principal  of  the  company,  and  it  is  liable  for 
his  negligence  when  acting  in  his  official  capacity.  Railroad 
Co.  V.  Spence,  93  Tenn.  181,  182,  23  S.  W.  211,  42  Am.  St.  Rep. 
907;  Railroad  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184,  28 
L.  Ed.  787. 

This  is  conceded  by  the  plaintifi  in  error  to  be  the  general 
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rule,  bat  it  insists  that  a  vice  principal  may  act  in  a  dual 
capacity;  that  is,  be  may  lay  aside  his  ofBcial  or  representa- 
tive character,  and  engage  in  the  common  service  with  the 
employees  who  are  under  him  and  subject  to  his  orders,  and 
when  be  does  so  he  is  a  fellow  servant  only,  and  any  negli- 
gence of  which  be  may  bd  gnilty  while  so  acting  is  personal, 
and  that  of  a  fellow  servant,  for  which  the  employer  is  not 
liable,  and  that  in  this  case  the  order  or  signal  to  the  engi- 
neer to  move  his  engine  backward,  being  one  which  could 
have  been  given  by  a  brakeman,  was  of  this  character.  The 
cases  of  Allen  v.  Goodwin,  93  Tenn.  386,  21  S.  W.  760;  Rail- 
road V.  Bolton,  99  Tenn.  274,  41  S.  W.  442;  and  Gann  v. 
Railroad  Co.,  loi  Tenn.  380,  47  S.  W.  493,  70  Am.  St.  Rep. 
687,  are  cited  to  sustain  this  contention. 

The  rule  in  this  state,  as  held  in  these  cases,  unquestion- 
ably is  that  a  vice  principal  may  at  times  lay  aside  his  official 
character  and  engage  in  the  common  service  of  the  other 
servants  of  the  employer  over  which  he  has  control,  and  that 
his  acts  and  negligence,  while  thus  engaged,  are  those  of  a 
fellow  servant,  for  which  the  employer  is  not  ordinarily  re- 
sponsible; but  he  cannot  act  in  both  capacities  at  the  same 
time  and,  in  order  to  exonerate  the  employer,  the  service  or 
act  in  performance  of  which  he  is  engaged  must  be  strictly 
that  of  a  fellow  servant,  and  not  one  which  it  is  bis  duty  to 
do,  ot  which  he  may  do,  as  a  superior  or  vice  principal. 
The  cases  in  which  the  doctrine  has  been  applied  by  this 
conrt  are  where  the  vice  principal  was,  at  the  time  the  injury 
was  inflicted  through  his  negligence,  engaged  solely  in  the 
work  of  service  of  a  common  employee. 

In  all  those  above  cited,  the  vice  principal  was  performing 
manual  labor  along  with  the  other  employees.  In  Allen  v. 
Goodwin  the  negligence  complained  of  was  that  of  a  fore- 
man, working  upon  a  building  in  a  position  above  the  plain- 
tiff, in  dropping  a  piece  of  pipe  upon  him. 

In  Railroad  V.  Bolton  a  section  boss  negligently  injured  one 
of  the  section  men  under  him  while  he  was  personally  assist- 
ing him  in  lifting  and  unloading  some  heavy  timbers;  and  in 
Gann  v.  Railroad  Co.  the  action  was  sought  to  be  maintained 
on  account  of  the  negligence  of  the  section  boss  in  operat- 
ing the  brake  upon  a  band  car,  which  was  the  work  of  the 
section  men  under  him,  whereby  the  car  was  thrown  from 
the  track  and  one  of  the  men  injured. 

In  none  of  these  cases,  or  any  other  to  which  we  have 
been  cited,  was  the  injury  the  result  of  a  negligent  order  or 
direction  given  by  a  superior  servant. 

The  vice  principal  cannot  act  in  the  capacity  of  superior 
and  fellow  servant  at  one  and  the  same  time,  and,  if  the  act 
is  one  which  he  could  do  in  either  capacity,  it  will  be  held 
to  have  been  done  in  the  capacity  in  which  it  is  his  special 
duty  to  act;  but  the  nature  of  the  act  may  also  be  considered 
in  determining  the  character  in  which  he  was  acting. 
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The  giving  of  orders,  and  a  signal,  is  as  much  an  order  as 
if  spoken,  is  essentially  the  province  of  the  master  or  bis 
representative,  and  when  given  by  them  to  a  servant,  or 
one  under  their  control,  it  will  be  presumed  to  be  made  in 
the  capacity  of  master,  and  must  be  obeyed. 

The  fact  that  the  engineer  would  have  obeyed  the  signal* 
if  given  by  the  brakeman,  is  immaterial,  since  the  order  was 
in  fact  given  by  his  superior  in  the  line  of  his  authority,  and 
he  had  no  discretion  but  to  obey  it.  There  seems  to  be  no 
conflict  in  the  authorities  upon  this  subject.  In  the  late 
work  of  Mr.  Labatt  on  Master  and  Servant,  it  is  said: 

''The  logical  consequence,  if  not  the  actual  effect,  of  some 
decisions  referied  to  in  section  544,  supra,  is  to  absolve  the 
master  even  from  the  result  of  complying  with  the  negligent 
order  of  a  vice  principal,  where  such  order  relates  naerely  to 
the  details  of  the  work.  But  there  is  an  overwhelming 
weight  of  authority  to  sustain  the  doctrine  that  the  liability 
to  which  the  master  is  declared  to  be  subject,  wherever  'the 
negligent  act  is  the  direct  result  of  the  exercise  of  power  con- 
ferred by  the  master,  in  the  performance  of  a  duty  devolving 
by  law  upon  him,'  is  predicable  in  the  case  of  orders  issued 
in  respect  to  the  work,  whatever  may  be  the  precise  object 
to  which  those  orders  may  have  relation.  It  is,  in  fact,  diffi- 
cult to  see  what  more  indisputable  example  there  can  be  of 
an  exercise  of  authority  than  the  giving  of  such  orders,  and 
for  the  purpose  of  affecting  the  master  with  liability  in  this 
instance  it  is  obviously  quite  immaterial  whether  the  delin- 
quent employee  be  a  mere  superior  servant  or  a  general  or 
departmental  manager.  According  to  the  great  majority  of 
the  case,  therefore,  all  that  is  necessary  to  fix  liability  upon 
master  is  that  the  negligent  order  which  caused  the  injury 
should  be  proved  to  be  incident  to  the  performance  of  the 
duties  of  his  position. 

"The  order  may  be  a  negligent  one  because  the  servant  is 
directed  to  use  dangerously  defective  appliances,  or  to  work 
in  an  abnormally  dangerous  place,  or  to  work  in  a  dangerous 
manner,  or  to  do  something  which,  under  the  circumstances, 
will  render  the  place  of  work  abnormally  dangerous  for  a 
fellow  servant.*' 

The  author  cites  numerous  cases,  which,  so  far  as  we  have 
access  to  them,  seem  to  fully  sustain  the  text. 

In  the  case  of  Hoke  v.  Railroad,  88  Mo.  360,  it  is  said: 

"Where  a  roadmaster  of  a  railroad,  having  general  super- 
intendence of  its  tracks,  while  engaged  in  superintending  and 
directing  the  removal  of  a  wreck,  gives  a  wrong  signal  to  the 
engineer  of  a  train  assisting  in  removing  the  wreck,  whereby 
a  laborer  engaged  in  the  work  of  removal  is  injured,  the  rail- 
road is  liable  therefor. 

"The  roadmaster  was  not  a  fellow  servant  of  the  one  in- 
jured in  the  transaction  in  which  the  injury  was  received,  but 
represents  the  company  therein  as  vice  principal,  or  alter 
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ego,  and  his  negligence  in  the  matter,  caosing  the  injury, 
was  that  of  the  company.     *    *    * 

''In  the  case  at  bar,  as  has  been  seen,  Tracy,  whose  negli- 
gence and  carelessness  in  giving  signals  to  the  engineer 
occasioned  the  injury  in  question,  was  not  at  the  time 
engaged  or  assisting  in  the  manual  work  of  removing  said 
wreck  from  the  roadbed  and  track  of  defendant,  or  in  loading 
said  wrecked  car  upon  said  wrecking  train,  but  was  engaged 
as  such  in  superintending,  directing,  and  controlling  said 
laborers,  including  plaintiff,  in  said  wreck,  and  in  that  par- 
ticular was  in  the  line  of  his  duty ;  and  the  road  was  lia- 
ble." 

And  in  a  recent  case  decided  by  the  Supreme  Court  of 
Georgia,  where  the  facts  were  almost  the  same  as  those  in 
the  case  at  bar,  it  was  held : 

''It  was  complained  that  the  trial  judge,  in  his  charge  to 
the  jury,  erred  in  assuming  that  the  conductor  was  the  alter 
ego  of  the  defendants  on  the  occasion  in  questioo,  thereby 
excluding  the  theory  of  the  defendant  that  they  were  fellow 
servants,  and  that  the  company  was  therefore  not  liable  for 
any  injury  resulting  for  the  negligence  of  the  conductor. 
Ordinarily  the  conductor  of  a  train  has  control  of  its  move- 
ments, and  brakemen  connected  with  the  train  are,  while 
engaged  in  coupling  cars  to  the  train  at  stations,  subject  to 
his  orders  and  under  his  control;  and  he  is  not,  when  direct- 
ing the  movements  of  the  train  and  giving  orders  to  the 
brakeman  and  engineer  in  connection  therewith,  a  fellow 
servant  of  such  employees,  within  the  meaning  of  the  rule  as 
to  fellow  servants,  but  is  a  vice  principal  to  the  master.  See 
Mills  V.  E.  Tennessee  Ry.  Co.,  87  Ga.  105  [13  S.  E.  20$]; 
Prather  v.  Richmond  &  Danville  R.  R.  Co.,  80  Ga.  436  [9  S. 
E.  530,  12  Am.  St.  Rep.  263],  and  cases  cited."  Spencer, 
Receiver,  v.  Brooks,  97  Ga.  681,  25  S.  E.  480. 

The  Supreme  Court  of  Massachusetts,  in  the  case  of 
Devine  v.  Railroad,  159  Mass.  351,  34  N.  E.  539,  where  the 
plaintiff  was  injured  by  the  negligence  of  the  conductor  in 
improperly  signaling  the  engineer  to  move  back  some  cars, 
said: 

"He  [the  conductor]  gave  the  stop  motion,  as  he  himself 
testified,  to  the  first  three  cars  that  were  detached  from  the 
train.  He  also  testified  that  he  gave  the  kick  motion  for 
the  two  that  struck  the  bunting  post;  but  he  does  not  seem 
to  remember  whether  he  gave  the  stop  motion  for  them  that 
morning  or  not.  Nobody  appears  to  remember  who  gave 
the  stop  motion  that  morning  for  these  two  cars.  It  appears 
from  the  testimony  of  the  engineer  and  conductor  that  the 
stop  motion  was  usually  given  by  the  conductor.  It  also 
appears  from  the  testimony  of  the  conductor  that,  when  the 
two  cars  were  kicked  onto  the  stub  track,  he  stood  at  the 
switch.  It  is  not  reasonable  to  suppose  that  that  was  a  place 
from  which  the  stop  motion  could  be  easily  given.     It  is  said 
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that  the  switchman  sometimes  gave  the  motion,  bat  ordi- 
narily he  would  not  give  it  with  the  conductor  at  the 
switch.  And  the  road  was  held  liable  for  the  negligent 
signal,  although,  as  seen,  the  switchman  also  had  authority 
to  give  the  signal." 

The  same  rule  has  been  announced  and  applied  in  the 
cases  of  Walker  v.  Gillett,  ^9  Kan.  214,  5?  Pac.  442;  Purcell 
V.  Railroad,  119  N.  C.  728-738,  26  S.  E.  161;  Railroad  Co. 
V.  Williams,  86  Va.  165,  9  S.  E.  990,  19  Am.  St.  Rep.  876; 
Cole  Bros.  v.  Wood,  11  Ind.  App.  37,  36  N.  E.  1074;  aod 
Clark  V.  Hughes,  51  Neb.  780,  71  N.  W.  776. 

We  are  therefore  of  the  opinion  that  there  is  evidence  of 
negligence  upon  the  part  of  the  railroad  company  to  sustain 
this  verdict,  and  the  assignment  of  error  to  the  contrary, 
and  under  which  this  question  is  made,  is  overruled,  and  the 
judgment  of  the  circuit  court  affirmed. 

NOTK. 

FBLLOW   SBBVANTS— OONDUOTOR   AND    MBMBBRS    OF 

HIS  TRAIN  ORBW. 

• 

There  ia  probably  no  class  of  negligence  cases  in  which  there 
exists  less  harmony  in  the  decisions  than  that  of  fellow  service.  And 
a  student  of  this  branch  of  the  law,  after  classifying^  cases  and 
satisfying  himself  by  apparently  unassailable  reasons  as  to  the  prin- 
ciples applicable  to  each  class,  need  not  be  surprised  to  find  his  views 
opposed  by  the  most  respectable  authority.  This  beings  the  case,  we 
have  thought  it  best  to  arrange  the  authorities  in  this  note  accord- 
ing to  their  respective  states. 

KNGIyAND. 
Members  of  Train  Crew. 

In  Tunney  v.  Midland  R.  Co.  (Eng.)*  I/-  R.,  1  C.  P.  291,  it  ia 
held  that  a  conductor  is  a  fellow  servant  of  the  members  of  his 
train  crew. 

UNITED  STATES. 

According  to  the  latest  decision  of  the  supreme  court  of  the  United 
States  on  the  question,  a  conductor  of  a  train,  having  only  the 
ordinary  duties  and  authority  of  such  position,  is  a  fellow  servant 
of  the  members  of  his  train  crew.  However,  the  court  is  not  unani- 
mous in  supporting  this  view.  See  dissenting  opinion  in  New 
England  R.  Co.  v,  Conroy  (U.  S.),  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
380. 

Death  of  Brakeman — Ne|i;ligence  of  Conductor  in  Supervising  Move- 
ments of  Train. 
In  New  England  R.  Co.  v.  Conroy  (U.  S.),  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  380,  an  action  for  the  death  of  the  head  bralceman  of  a 
freight  train  caused  by  the  parting  of  the  train  and  a  collision  be- 
tween the  sections,  the  negligence  complained  of  consisted  in  the 
alleged  failure  of  the  conductor  in  control  of  the  trainmen  and  in 
charge  of  the  train  to  properly  supervise  its  movements,  and  the 
fact  that  he,  in  the  full  knowledge  that  the  other  brakemen  were  in 
the  caboose,  failed  to  order  them  to  their  brakes,  by  applying  which 
they  might  have  prevented  the  accident.  It  was  held  that,  in  the 
absence  of  evidence  of  special  and  unusual  powers  having  been 
conferred  upon  such  conductor,  his'relation  to  the  deceased  brakeman 
must  be  deemed  to  have  been  not  that  of  a  vice  principal,  but  that 
of  a  fellow  servant,  within  the  meaning  of   the  rule    which  exempts 
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a  railroad  ffom  liability  for  injuries  to  one  of  its  employees   caused 
by  the  negligence  of  another  employee. 

Engineer  Acting  as  Conductor— Fellow  Servant  of  Fireman. 

The  engineer  and  fireman  of  a  locomotive  engine,  running  alone 
on  a  railroad  and  without  any  train  attached,  are  fellow  servants, 
although  a  rule  of  the  company  provides  that  when  there  is  no  con- 
ductor, the  engineer  shall  be  regarded  as  a  conductor.  So  held  in  B. 
A  O.  R.  Co.  V,  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  Rep.  914.  In  this 
case  it  is  said  in  the  opinion:  *' Counsel  for  defendant  in  error  rely 
principally  upon  the  case  of  Railroad  Co.  v.  Ross,  112  U.  S.  377, 
taken  in  connection  with  this  portion  of  rule  No.  10  of  the  com- 
pany:  ^'Whenever  a  train  or  engine  is  run  without  a  conductor,  the 
engineman  thereof  will  also  be  regarded  as  conductor,  and  will  act  ac- 
cordingly." •  •  *  The  argument  is  a  short  one:  The  conductor 
of  a  train  represents  the  company,  and  is  not  s  fellow -servant  with 
his  subordinates  on  the  train.  The  rule  of  the  company  provides  that 
when  there  is  no  conductor,  the  engineer  shall  be  regarded  as  a  con- 
ductor. Therefore,  in  such  case  he  represents  the  company,  and  is 
likewise  not  a  fellow  servant  with  his  subordinates.  But  this  gives  a 
potency  to  the  rule  of  the  company  which  it  does  not  possess.  The 
inquiry  must  always  be  directed  to  the  real  powers  and  duties  of  the 
official  and  not  simply  to  the  name  given  to  the  office.  The  regula- 
tions of  a  company  cannot  make  the  conductor  a  fellow  servant  with 
his  subordinate,  and  thus  overrule  the  law  announced  in  the  Ross  case. 
Neither  can  it,  by  calling  some  one  else  a  conductor,  bring  a  Case 
within  the  scope  of  the  rule  there  laid  down.  In  other  words,  the  law 
is  not  shifted  backwards  and  forwards  by  the  mere  regulations  of 
the  company,  but  applies  generally  irrespectively  of  all  such  regula- 
tions. There  is  a  principal  underlying  the  decision  in  that  case, 
and  the  question  always  is  as  to  the  applicability  of  that  principle  to 
the  given  state  of  facts." 

Dissenting  Opinion  In  Baugh  Case. 

In  B.  &  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  Rep.  914, 
Mr.  Justice  Field,  dissenting,  says:  *^The  engineer  was  thus  (by 
such  rule)  invested  from  that  time  with  the  powers  and  duties  of  a 
conductor.  He  could  then  control  the  movements  of  the  locomotive, 
and,  in  the  absence  of  special  orders,  direct  when  it  should  start 
on  its  return  to  Bellaire,  the  places  where  it  should  stop,  and  the 
speed  with  which  it  should  proceed.  The  position  that  the  company 
could  not  alter  its  relations  to  the  engineer  and  those  under  his 
direction  by  such  appointment  does  not  rest  upon  any  tenable 
ground.  There  certainly  is  no  substantial  reason  why  the  company 
may  not  at  any  time  constitute  one  of  its  employees  a  conductor  of 
an  engine  or  train.  It  is  a  matter  resting  in  its  discretion  to  ap- 
point a  conductor  or  to  remove  him  from  that  position  at  any  time. 
The  duties  and  liabilities  of  the  officer  and  his  relations  to  the  com- 
pany depend  upon  the  nature  of  the  office  which  he  at  the  time  holds, 
not  upon  his  duties  and  relations  in  a  previously  existing  employ- 
ment. If  the  corporation  acting  by  its  directors,  either  by  special 
designation  or  by  established,  rule,  appoint  a  person  as  conductor, 
generally  or  for  a  limited  time,  he  takes  the  duties  and  incurs  the 
responsibilities  of  the  appointment  from  that  date.  The  person  pre- 
viously a  subordinate  or  coemployee  becomes  thereby  the  superior 
of  the  fellow  laborer  in  his  powers  and  changed  in  his  relations 
to  the  company.  To  say  thi^t  he  continues  in  his  previous  subor- 
dination and  relatiouship  to  the  company  would  be  like  stating  that 
a  common  soldier  taken  from  the  ranks  and  put  in  command  of  a 
company  or  regiment  ot  which  he  was  a  member  still  retains  his 
subordinate  relations  to  his  former  fellow  soldiers  and  to  the  com- 
mander in  chief.  To  hold  that  an  engineer  in  the  position  placed 
by  the  rule  of  the  company  did  not  become  a  conductor  in  fact  is 
refusing  to  give  effect  to  the  express  terms  of  the  rule.  It  is  declar- 
ing that  he  shall  not  be  what  the  established   rule  of   the   company 
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declares  he  shall  be.     I  do  not    think   this    position   can    be   main- 
tained." 

Injury  to  Conductor — Negligence  of  Engineer  Acting  as  Conductor  of 
Section  of  Train. 
In  Newport  News  &  M.  V.  Co.  v,  Howe  (C.  C.  A.),  52  Fed.  Rep. 
362,  it  is  held  that  a  brakeman  who  is  sent  by  a  conductor  from 
the  rear  portion  of  a  parted  train  to  signal  the  forward  portion,  of 
which  the  engineer  is,  by  the  rules  of  the  company,  the  con- 
ductor, is  a  fellow  servant  of  the  engineer,  and  cannot  re- 
over  from  the  company  for  an  injury  caused  by  the  engineer's  negli- 
gence. 

Brakeman— Employees'  Liability  Act. 

In  Northern  Pac.  R.  Co.  v.  Hogan  (C.  C.  A.),  63  Fed.  Rep.  102, 
it  is  held  that  a  brakeman  and  a  conductor  are  fellow  servants,  within 
the  meaning  Comp.  Laws  N.  Dak.  1887,  §  3753,  exempting  an  em- 
ployer from  liability  to  an  employee  for  the  negligence  of  another 
person  employed  by  him  in  the  same  general  business. 

Doctrine  of  Ross  Case. 

In  Railroad  v,  Ross,  112  U.  S.  377,  it  is  held  that  a  conductor  in 
charge  of  a  train  is,  as  to  those  subject  to  his  orders  on  the  same 
tain,  a  vice  principal,  acting  for  the  company. 

Injury  to  Brakeman — Control  of  Train  and  Crew— Sudden  Starting  of 
Train. 
In  Canadian  Pac.  R.  Co.  v.  Johnston  (C.  C.  A.),  61  Fed.  Rep.  738, 
it  is  held  that  where  a  conductor  of  a  freight  train,  under  the  rule» 
of  the  company,  has  charge  and  control  of  the  train  and  all  persons 
employed  on  it,  and  is  responsible  for  its  movements,  the  railroad 
company  is  liable  for  injuries  to  a  brakeman  on  such  train  caused 
by  the  negligence  of  the  conductor  in  unexpectedly  starting  the 
train. 

Injury  to  Brakeman — Failure  to  Obey  Train  Dispatcher's  Orders. 

In  Northern  Pac.  R.  Co.  v»  Cavanaugh  (C.  C.  A.),  51  Fed.  Rep.  517, 
it  appeared  that  a  brakeman  sustained  injuries  in  a  collision  caused 
by  the  negligence  of  a  conductor  and  engineer  in  disobeying  the 
train  dispatcher's  orders.  It  was  held  that  the  company  was  liable, 
as  the  conductor  was  not  a  fellow  servant  of  the  brakeman. 

Death  of  Engineer — Management  of  Switcher. 

In  Mase  v.  Northern  Pac.  R.  Co.  (C  C),  57  Fed.  Rep.  283,  it  is 
held  that  where  the  rules  of  a  railroad  company  impose  upon  its 
conductors  the  care  and  management  of  switches  used  by  them,  and 
charge  them  with  the  responfi^ility  of  their  proper  handling  and 
position  while  in  such  use,  such  power  is  delegated  by  the  rules  as  to 
render  a  conductor,  with  respect  to  such  switches,  a  vice  principal, 
so  as  to  charge  his  company  with  liability  for  the  death  of  an  engi- 
neer killed  by  reason  of  his  engine  running  into  an  occupied  side 
track,  through  a  switch  negligently  left  open  and  unguarded  by 
the  conductor  of  another  train. 

Doctrine  of  Ross  Case  Repudiated. 

New  England  R.  Co.  v.  Conroy  (U.  S.),  16  Am.  &  Eng.  R.  Cas., 
N.  S.,  380,  practically  repudiates  the  doctrine  of  the  Ross  Case,  the 
court,  through  Mr.  Justice  Shiras,  saying  in  reference  to  the  Ross 
Case:  ^* While  the  opinion  in  the  Ross  Case  contains  a  lucid  expo- 
sition of  the  established  rules  regulating  the  relations  between 
masters  and  servants,  and  particularly  as  respects  the  duties  of 
railroad  companies  to  their  various  employees,  we  think  it  went  too 
far  in  holding  that  a  conductor  of  a  freight  train  is,  ipso  facto,  a  vice 
principal  of  the  company.  An  inspection  of  the  opinion  shows  that 
conclusion  was  based  upon  certain  assumptions,  not  borne  out  by  the 
evidence  in  the  case,  as  to  the  powers  and  duties  of  conductors  of 
freight  trains." 
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ARIZONA. 

Different  Department  Limitation. 

A  section  foreman  on  a  railroad  and  a  condnctor  of  a  work  train » 
who  are  engag^ed  under  a  common  superior  in  clearing  the  track  of  a 
wreck  are  fellow  servants.  So  held  in  Sonttaern  Pac.  Co.  v.  McGill 
(Ariz. ),  44  Pac.  362.  In  this  case  it  is  held  that  the  master's  Uabilitj 
does  not  depend  npon  gradations  in  the  employment,  unless  the 
superiority  of  the  person  causing  the  injury  was  snch  as  to  make 
him  a  principal  or  vice  principal;  that  the  liability  of  the  master 
does  not  depend  npon  the  fact  that  the  servant  injured  may  be  doing 
work  not  identical  with  that  of  the  wrongdoer;  that  the  test  is,  the 
servants  must  be  employed  in  different  departments,  which  in  them- 
selves are  so  distinct  and  separate  as  to  preclude  the  probability  of 
contract  and  of  danger  of  injury  by  the  negligent  performance  of 
the  dntiea  of  the  servant  in  the  other  department. 

ARKANSAS. 

In  this  jurisdiction  a  conductor  is  held  to  be  a  fellow  servant  of 
the  members  of  his  train  crew.  See  St.  Louis  Iron  Mountain  & 
Southern  Ry.  v.  Schakelford*  42  Ark.  417. 

CALIFORNIA. 
Brakemen. 

In  Brown  v.  Central  Pac.  R.  R.  Co.,  72  CaL  523,  14  Pac.  138,  it  is 
held  that  the  brakemen  and  conductor  on  the  same  train  are  fellow- 
servants. 

Brakeman — Employers'  Liability  Act. 

In  Congrave  v.  S.  P.  R.  R.  Co.,  88  Cal.  360,  26  Pac.  175,  it  is 
held  that  a  brakeman  and  conductor  on  the  same  train  are  persons 
^'employed  by  the  same  employer  in  the  same  general  business," 
within  the  meaning  of  p  1970  of  the  Civil  Code  of  California ; 
and  the  company  is  not  liable  for  the  death  of  one  caused  by  the 
negligence  of  the  other. 

COLORADO. 

Conductor  Charged  with  Care  of  Switches. 

In  Denver,  etc.,  R.  Co.  v.  Sipes,  23  Colo.  266,  6  Am.  A  Eng.  R. 
Gas.,  N.  8.,  605,  it  is  held  that  a  conductor  charged  with  the  re- 
sponsibility of  seeing  that  switches  are  properly  adjusted  is  not  a 
vice  principal. 

DEI^AWARB. 
Injury  to  Conductor — Negligence  of  Engir^eer. 

In  Creswell  v,  Wilmington  A  N.  R.  Co.  (Del.),  14  Am.  A  Kng.  R. 
Gas.,  N.  S.,  625,  it  is  held  that  the  engineer  and  conductor  of  the 
same  train  are  fellow  servants.  In  this  case  it  was  claimed  that 
Creswell,  the  conductor  of  the  train,  was  injured  through  the  negli- 
gence of  its  engineer.  They  were  held  to  be  fellow  servants  because 
of  their  habitual  association,  which  caused  them  to  exercise  an 
influence  over  each  other. 

GEORGIA. 

In  this  jurisdiction  it  seems  that  a  conductor  is  a  superior  servant 
or  vice  principal. 
Other  Meml>ers  of  Train  Crew. 

In  Spencer  v.  Brooks  (Ga.),  5  Am.  A  Eng.  R.  Cas.,  N.  0.,  202,  it 
is  held  that,  as  a  general  rule,  a  conductor  in  charge  of  a  regular 
passenger  train  or  freight  train,  and  having  full  control  of  its  move- 
ments, is  not  while  in  the  performance  of  his  usual  and  ordinary 
duties  with  reference  thereto,  a  fellow  servant  of  an  engineer, 
fireman  or  brakeman,  working  under  his  orders.  Under  such  cir- 
cumstances he  is  a  vice  principal  and  his  acts  are  those  of  the  rail- 
road company. 

14  R  R  R— 2 
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Injury  to  Car  Coupler — Alighting  from  Moving  Train— Order  of  Con- 
ductor. 
Where  a  conductor  in  charg'e  of  a  train  ordered  a  train  hand 
under  him  to  step  from  the  cars  while  in  motion,  in  order  to  couple 
cars  standinfjf  on  a  aide  track  to  the  main  body  of  the  train,  whether 
or  not  the  conductor  had  the  right  to  give  the  order  or  the  plaintiff 
was  required  to  obey  it,  the  former  in  giving  the  order  was  acting 
as  a  vice  principal,  and  the  company  could  not  escape  responsibility 
on  account  of  its  own  wrong.  So  held  in  Central  Railroad  v.  De- 
Bray,  71  Ga.  406. 

Injury  to  Car  Coupler— Movement  of  Train — Engineer  Acting  as 
Conductor. 
In  Taylor  v.  Georgia  Marble  Co.,  99  Ga.  512,  27  S.  E.  768,  it  ia  held 
that  the  rule  that  an  agent  or  employee  of  a  corporation  who,  in  the 
discharge  of  his  general  duties,  has  charge,  of  a  particular  branch 
or  department  of  the  corporation's  business  as  to  which  he  acts  in 
the  capacity  of  a  vice  principal,  and  as  such  has  control  of  all  the 
subordinate  servants  who  are  to  work  under  him,  is,  as  to  one  of 
these  whose  duty  it  is  to  obey  his  orders  and  who  takes  his  orders 
from  no  other  source,  a  quasi  master,  and  not  a  fellow  servant  in 
the  sense  that  the  subordinate  will  have  no  right  of  action  against 
the  corporation  for  personal  injuries  caused,  without  fault  on  his 
part,  by  the  negligence  of  the  superior,  was  held  applicable  where 
a  brakeman  was  injured,  while  coupling  cars  under  the  orders  of 
the  engineer,  upon  whom  all  the  powers  of  a  conductor  had  been 
conferred,  through  the  negligence  of  the  latter  in  managing  the 
train. 

ILLINOIS. 

Superior-Servant  Limitation. 

In  this  jurisdiction  the  doctrine  prevails  that  where  injury  to  a 
servant  is  the  result  of  the  negligent  exercise  by  another  servant 
of  authority  over  the  injured  employee,  conferred  by  the  master,  the 
fellow-servant  rule  is  not  applicable  to  prevent  recovery  against  the 
master.  But  this  doctrine  was  held  not  applicable  in  the  following 
cases. 
Brakeman— Power  to  Employ  and  Discharge. 

In  Illinois  Cent.  R.  Co.  v,  Meyer,  63  111.  App.  531,  it  is  held  that 
a  conductor  and  brakeman  upon  a  freight  train,  having  the  same 
common  master  and  co-operating  together  in  the  same  line  of  em- 
ployment in  constant  association  with  each  other,  are  fellow  servants. 
In  this  case  it  is  also  held  that  the  fact  that  one  of  the  number  of 
servants  is  invested  with  power  to  control  and  direct  the  action  of 
the  others  will  not,  of  itself,  render  the  master  liable  for  the  negli- 
gence of  the  governing  servant;  that  in  order  to  make  a  conductor 
a  vice  principal  he  must  have  the  power  to  employ  and  discharge  the 
members  of  his  crew. 

Injury  to  Conductor— Negligence  of  Trainman. 

In  Chicago  A  N.  W.  Ry.  Co.  v.  Snyder,  117  111.  376,  7  N.  E.  604, 
it  is  held  that  where  a  conductor  of  a  train  ia  killed  in  a  collision 
between  two  trains  at  the  intersection  of  two  railroads,  in  conse- 
quence of  the  negligence  of  the  station  agent  in  giving  signals 
when  the  several  trains  might  pass  with  safety,  no  recovery  can  be 
had  if  the  other  trainmen  of  his  train  under  him,  his  fellow  serv- 
ants, were  guilty  of  negligence  which  contributed  to  his  death. 

Injury  to  Fireman — Conductor  Not  in  Full  Control  of  Train. 

In  Meyer  v.  Illinois  Cent.  R.  Co.  (Ill.)«  12  Am.  &  Eng.  R.  Caa., 
N.  S.,  694,  it  is  held  that  where  the  fireman  of  a  train  is  injured 
through  the  negligence  of  the  conductor  in  running  the  train,  and  the 
latter  had  not  full  control  of  the  train,  as  defendant's  principal 
officers  would  have  had,  or  the  train  dispatcher  had,  and  was  required 
to  run  it  according  to  the  company's  rules,  and  the   accident  did  not 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S         19 

Note 

occur  on  accoant  of  the  condnctor'a  exercise  of  an  j  anthoritjr  oyer  the 
fireman,  the  neglifi^ence  was  that  of  the  fireman's  fellow  servant. 
Injury  to  Shoveler  on  Construction  Train. 

Id  ChicaLgoA  A.  R.  Co.  v.  McDonald,  21  111.  App.  409,  it  is  held  that 
the  conductor  and  engineer  of  a  construction  train  and  a  shoveler 
employed  on  such  train  are  fellow  servants  engaged  in  the  same 
branch  of  service,  and  their  common  master  is  not  liable  for  an 
injury  to  the  shoveler  through  the  negligence  of  the  conductor  and 
engineer,  or  either  of  them. 

INDIANA. 

In  this  state  a  conductor  is  a  fellow  servant  of  the  other  members 
of  his  train  crew,  though  he  may  have  higher  authority  than  they. 
The  view  of  the  supreme  court  of  the  state  in  the  following  cas« 
seems  to  be  affected  by  the  prevalence  of  the  different-department 
doctrine. 

Injury  to  Car  Coupler— Management  of  Train — Conductor  a  Servant 
of  Higher  Authority. 
In  Thayer  v.  St.  Louis,  A.  A  T.  H.  R.  Co.,  22  Ind.  26,  it  was  held 
that  a  railroad  company  is  not  liable  to  one  of  its  employees  for 
injuries  occasioned  by  another,  where  t>oth  are  engaged  in  the  same 
undertaking,  even  though  the  injuries  are  the  result  of  the  negli« 
gence  of  an  employee  of  higher  authority,  to  whom  the  injured 
employee  is  subject,  and  from  the  consequence  of  whose  negligence 
he  cannot  guard.  This  rule  was  held  applicable  where  a  brakeman 
was  injured  while  uncoupling  under  the  orders  of  the  conductor. 
It  was  claimed  that  the  company  was  guilty  of  negligence  in  main- 
taining an  open  culvert,  into  which  the  brakeman  fell;  and  the 
company  was  liable  to  him,  notwithstanding  he  entered  into  the 
service  of  the  company  with  knowledge  of  the  condition  of  the  cul- 
vert, because  the  conductor  ordered  him  to  detach  the  cars  at  that 
point.  But  the  court  said :  '* Was  it  the  negligence  of  the  company 
in  directing  the  detaching  of  cars  at  that  place?  It  was  not.  The 
direction  was  not  given  ^t  that  time,  pursuant  to  any  special  order 
of  the  company.  The  direction  was  given  by  the  conductor  in  the 
discharge  of  his  general  duties,  and  by  virtue  of  his  general  powers 
as  conductor.  He  did  not  assume  to  direct  the  manner  of  executing 
the  act.  And,  if,  when  he  ordered  the  cars  detached,  he  did  not 
slacken  the  speed  of  the  train,  or  place  it  in  position,  as  he  ought  to 
have  done,  so  the  act  of  uncoupling  could  be  safely  performed,  then 
the  injury  to  the  plaintiff  happened  through  the  carelessness  of  a 
coemployee  of  higher  authority,  and  does  not  differ  from  Wilson 
V.  Madison  etc.,  Co.,  18  Ind.  226,  supra." 

Injury  to  Conductor^-Neglig^ence  of  Brakeman. 

In  Wilson  v.  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226,  it  is  held  that 
an  employee  whose  duties  are  various,  consisting  among  other 
things,  of  coupling  and  uncoupling  trains,  is,  while  engaged  in 
uncoupling  cars,  to  be  regarded  in  the  same  general  undertaking  as 
the  engineer  and  conductor  having  charge  of  the  cars ;  and  is  their 
fellow  servant,  so  as  to  exempt  the  company  from  liability  for  injury 
to  a  conductor  resulting  from  the  negligence  of  a  brakeman  of  his 
.  train. 
Injury  to  Bralceman. 

In  I^uisville,  etc.,  R.  Co.  v.  South  wick,  16  Ind.  App.  486,  it  is 
held  that  a  brakeman  injured  through  the  negligence  of  the  con- 
ductor of  his  train  cannot  recover  against  the  company. 

IOWA. 
Injury  to  Members  of  Train  Crew. 

In  Dunlavy  v,  Chicago,  etc.,  R.  Co.,  66  Iowa  435,  21  Am.  A  Bug.  R.. 
Cas.  542,  it  is  held  that  a  railroad  company  is  not  responsible  for 
tiie  negligence  of  a  conductor  which  results  in  injury  to  a  member  of 
his  train  crew,  as  they  are  fellow  servants. 
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KANSAS. 

Walker  v.  Gillett,  59  Kan.  214,  52Pac.  442,  10  Am.  &  Kng.  R.  Gas., 
N.  S.,  140,  the  latest  deciaiona  of  the  supreme  court  of  Kanaaa  di- 
rectly in  point,  aupporta  the  auperior-aervant  limitation  of  the  fel- 
low-aervant  rule. 

Injury  to  Brakeman— Rationale  of  Rule. 

In  Walker  v,  Gillett,  59  Kan.  214,  52  Pac.  442,  10  Am.  &  Eng:.  R. 
Gas.,  N.  8.,  140,  it  la  held  that  at  common  law  a  conductor  having' 
full  charge  and  control  of  a  train  is  not  a  fellow  servant  of  a  brake- 
man  who  acts  under  his  orders ;  that  in  auch  a  case  the  conductor 
ia  the  representative  of  the  company,  and  the  latter  ia  reaponsible  to 
the  brakeman,  for  the  conductor's  negligence.  In  this  case  it  is  said 
in  the  opinion:  '* Where  the  general  power  to  manage  and  command 
is  given  to  one,  and  the  duty  of  the  othera  is  merely  to  execute  and 
obey,  he  who  directs  stands  in  the  place  of  the  principal  and  the 
principal  must  respond  to  those  under  him  for  his  misconduct.  This 
must  be  so,  else  it  is  impossible  to  see  how  at  common  law  a  railroad 
corporation  can  ever  be  reaponsible  to  any  of  ita  employees  for  the 
misconduct  of  any  officer  occupying  a  auperior  atation  in  the  same 
line  of  service ;  for  all  are  servants,  and  the  master  is  only  an  in- 
tangible corporate  entity." 

Contra. 

Brakemen. 

As  between    coemptoyees,  as  a   conductor  and   a  brkkeman   on  the 
aame  train,  the   negligence  of   either  is  not   the   negligence   of  the 
company,  unless   the  company  was  negligent  in  employing  or  retain- 
ing auch  conductor  or  brakeman.     So    held  in  Dow    v.  Kanaaa   Pac. 
Ry.    Go.,  8  Kan.  642. 

KENTUGKY. 

Here  the  superior  servant  limitation  prevails. 
Injury  to  Brakeman. 

The  railroad  company  is  liable  for  an  injury  to  one  of  its  em- 
ployees  though  the  negligence  of  another,  although  they  may  be  en- 
gaged in  the  same  common  employment  provided  the  negligent  one  is 
superior  to  or  in  control  of  the  injured  one.  This  rule  was  held  appli- 
cable where  a  brakeman  wae  injured  through  the  negligence  of  the 
conductor  of  his  train.     L.  &  N.  R.  R.  Go.  v.  Moore,  83  Ky.  675. 

Injury  to  Brakeman — Collision  between  Sections  of  Train — Failure  to 
Heed  Signals. 
In  Newport  News  &  M.  V.  Go.  v.  Dentzel's  Adm'r,  91  Ky.  42»  14 
S.  W.  958,  it  appeared  that  in  descending  a  grade  a  heavily -loaded 
freight  train  was  in  some  way  broken  into  two  sections.  The  engi- 
neer, becoming  apprised  of  the  fact,  put  on  additional  ateam  and 
ran  ahead  with  the  front  section  to  avoid  a  collision.  He  repeatedly 
gave  the  signal  for  a  stop  of  the  rear  section,  and  when  he  finally 
checked  the  front  section,  supposing  that  those  in  charge  of  the 
rear  section  had  stopped  it,  a  collision  occurred  resulting  in  the  injury 
of  the  brakeman  on  the  front  section.  The  brakeman  on  the  rear 
aection  was  in  the  caboose  with  the  conductor,  and  neither  paid  any 
attention  to  the  repeated  alarms. ,  It  was  held  that  as  the  conductor, 
in  this  case  was  a  party  to  the  neglect,  and  was  the  superior  of  the 
injured  brakeman,  the  rule  of  respondeat  superior  applied,  and  the 
company  was  liable. 

Employing  Car  Coupler. 

In  Newport  News  &  M.  V.  Ry.  Go.  v,  GarroU,  17  Ky.  L.  Rep.  374, 
31  S.  W.  132,  it  IS  held  that  the  act  of  the  conductor  of  a  train  in  em- 
ploying one  to  couple  its  cars  is  the  act  of  the  railroad  company,  and 
it  canot  escape  liability,  where  such  person  is  injured  while  coup- 
ling cars,  on  the  ground  that  the  relation  of  master  and  servant 
did  not  exist  between  itself  and  the  car  coupler. 
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I^UISIANA. 

Altfaoac^h  the  saperior-servant  limitation  aeema  to  be  repudiated  by 
Walla  V.  Morg^ana'  Lromsiana,  etc.,  R.  Co.,  38  La.  Ann.  156,  the 
la  teat  deciaion  from  the  higheat  court  of  the  atate  directly  in  point 
declarea  that  a  conductor  ia  the  repreaentative  of  the  company  ao  aa 
to  render  it  liable  for  hia  nec^lis^ence  which  reanlta  in  injury  to  a 
member  of  hia  train  crew.  * 

injury  to  Engineer — Rationale  of  Doctrine. 

In  Van  Ambnry  v,  Vickaburg,  S.  A  P.  R.  Co.,  37  La.  Ann.  650« 
it  is  held  that  the  fellow-aervant  doctrine  releaaing  a  railway  com- 
pany from  liability  for  injuriea  becanae  the  aervant  injured  la  a 
feUow  aervant  of  the  employee  through  whoae  negligence  the  injury 
waa  anatained,  ia  modified,  and  it  ia  now  eatabliahed  that  a  con- 
ductor of  a  train  repreaenta  the  company  for  the  time  and  ia  the 
maater  of  the  engineer  who  ia  obliged  to  ol>ey  hia  ordera.  In  thia 
case  it  ia  aaid  in  the  opinion :  **The  pretention  that  no  reaponaibility 
can  attach  to  the  company  except  when  it  ia  preaent  though  ita  chief 
officer  would  practically  relieve  it  from  all  reaponaibility,  with  ita 
president  in  Mew  York  audita  directora equally  remote  no  poaaibility 
of  faatening  upon  it  any  liability  whatever  would  eziat.  No  other 
doctrine  than  that  it  ia  preaent  in  the  peraon  of  thoae  of  ita  employeea 
who  for  the  time  operate  it  would  give  the  amalleat  modicum  of 
protection  to  the  public." 

MAINE. 

Here  the  auperior-aervant  limitation  ia  rejected. 
Injury  to  l-iand  on  Construction  Train— Order  to  Mount  Moving  Car. 

In  Caaaidy  v.  Maine  Cent.  R.  Co.,  76  Me.  488,  it  appeared  that  a 
peraon  in  charge  of  a  railroad  conatruction  train  ordered  the  plain- 
tiff'a  intestate,  an  employee,  to  jump  upon  a  car  from  a  atation 
platform,  while  the  train  waa  in  motion.  Deceaaed  caught  hold  of 
a  atake  in  a  platform  car,  the  atake  not  being  at  the  time  properly 
secured  by  the  dog  or  pawl,  and  waa  thereby  injured.  It  waa  held 
that  the  conductor  who  gave  the  order  waa  the  fellow  aervant  of 
deceaaed,  in  a  common -aaaociated  aervice,  and  there  could  be  no 
recovery  for  the  injurv. 
Engineers. 

In  I^aky  zr.  Canadian  Pac.  Ry.  Co.,  83  Me.  461,  22  Atl.  367,  it  ia  held 
that  conductora  and  engineera  are  fellow  servants. 

MASSACHUSETTS. 

The  superior-servant  limitation  ia  alao   rejected    in  thia    juriadic- 
iion. 

Injury  to  Conductor — Negligence  of  Brakeman. 

In  Hayes  9.  Western    R.  Corp.,  3  Cush.     (Mass.)  270,    it   is    held 
ihat  the  conductor  and  brakeman  of  a  train  are  fellow  aervanta;  and 
the  railroad   company  ia  not   liable    for  an    injury    to    the     former 
resulting  from  the  negligence  of  the  brakeman. 

Injury  to  Car  Coupler— Drawbars  of  Unequal  l-i eight — Order  of  Con- 
ductor. 
In  I^wleaa  v.  Connecticut  River  R.  Co.,  136  Maas.  1,  it  ia  held 
that  at  the  trial  of  an  action  againat  a  railroad  for  peraonal  injuriea 
occasioned  to  plaintiff  while  in  ita  employ  aa  a  brakeman,  by  rcaaon 
of  the  drawbar  on  a  locomotive  being  too  low  for  the  worlc  for 
which  it  was  used,  the  defendant  had  no  ground  of  exception  to  a 
refusal  to  rule  that,  *4f  the  jury  find  that  the  conductor  or  any  per- 
son in  charge  of  the  cars  at  the  time,  directed  the  coupling  of  an 
engine  to  a  car  the  drawbara  of  which  were  of  unequal  height, 
whereby  the  injury  waa  canaed,  the  plaintiff  cannot  recover,  the 
injury  being  the  result  of  the  carelessness  of  a  fellow  servant." 
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MICHIGAN. 

Here  the  snperior-serTant  rule  haa  alwaya  been  rejected. 
Brakemen. 

Conductora  and  brakemen  are  fellow  aervanta  wboae  acta  are 
not  independent  in  auch  a  aenae  aa  to  aeparate  them  from  each 
other  in  the  line  of  dangera.  So  held  in  Smith  v,  Flint  &  Pierre 
Marquette  Ry.»  46  Mich.  258,  9  N.  W.  273. 

Injury  to  Brakeman  Unloading  Freight. 

A  conductor  of  a  freight  train,  under  whoae  direction  a  brakeman 
ia  aaaiating  in  unloading  freight  ia  the  fellow  aervant  of  the  brake- 
man.  So  held  in  La  Pierre  v,  Chicago  &  Grand  Trunk  Ry.  Co.«  99 
Mich.  212,  58  N.  W.  60. 

Injury  to  Brakeman — Management  of  Locomotive. 

In  Rodman  v.  Michigan  R.  Co.,  55  Mich.  57,  20  N.  W.  788,  a  judg- 
ment denying  that  a  brakeman  could  recover  againat  his  railway  com- 
pany for  an  injury  received  in  conaequence  of  the  condnctor'a  manag- 
ing the  locomotive  waa  affirmed  by  an  equal  diviaion  of  the  aupreme 
court. 

MISSISSIPPI. 

In  thia  juriadiction,  the  auperior-aervant  rule,  independent  of  atat- 
ute  law,  haa  never  prevailed. 

Injury  to  Trainmen. 

In  Chicago,  etc.,  R.  Co.  t^.  Doyle  (Miaa.),  8  Am.  &  Eng.  R.  Caa. 
171,  it  ia  held  that  the  negligence  of  a  conductor  which  reaulta 
in  injury  to  a  member  of  hia  train  crew  ia  the  negligence  of  the 
latter'a  fellow  aervant,  for  which  the  company  ia  not  liable. 

Boy  Compelled  by  Threata  to  Uncouple. 

But  in  New  Orleana,  etc.,  R.  Co.  v.  Harriaon,  48  Mlaa.  112,  it  ia 
held  that  a  conductor  ia  not  a  fellow  aervant  of  boy,  not  an  employee 
of  the  company,  whom  he  compela  by  threata  to  uncouple    cara.    % 

MISSOURI. 

Here  the  auperior-aervant  rule  prevaila,  but  waa  held  not  applicable 
in  the  following  caaea. 

Defective  Appliance — Relying  on  Conductor'a  Aaaurance. 

In  McGowan  v.  St.  Louia  &l.  M.  R.  R.  Co.,  61  Mo.  528,  it  ia  held, 
in  an  action  for  peraonal  injuriea  from  the  giving  way  of  a  hoiating 
apparatua,  uaed  in  connection  with  a  train  of  the  defendant  railroad 
company,  it  appeared  that  plaintiff  had  reaaon  to  believe  at  the 
time  that  the  apparatua  waa  unaafe,  but  relied  on  the  aaaurance  of 
the  conductor  of  the  train  that  it  waa  all  right ;  and  waa  injured  by 
reaaon  of  ita  condition.  But  there  waa  no  evidence  that  the  con-^ 
due  tor  had  the  auperintendence  or  control  over  the  men  or  the 
work,  or  power  to  provide  or  replace  machinery.  It  waa  held  that  the 
conductor,  in  giving  auch  aaaurance,  waa  acting  aa  a  fellow  aervant 
merely,  and  the  company  waa  not  reaponaible  on  that  account. 

All  Trainmen  Prima  Facie  Fellow  Sorvanta. 

And  in  McGowan  v.  St.  Louia  A  I.  M.  R.  R.  Co.,  61  Mo.  528,  it  is 
held  that  prima  facie  all  employeea  on  i  train,  including  conductora, 
are  fellow  aervanta. 

NEBRASKA. 

The  aupreme  court  of  thia  atate  fully  auataina  the  auperior-aerv- 
ant rule. 

Injury  to  Brakeman — Preaumption. 

In  Clark  v.  Hughea,  51  Neb.  780,  71  N.  W.  776.  it  ia  held  that  a 
conductor  in  charge  of  a  freight  train  ia  a  vice  principal  with 
reapect  to  a  brakeman  thereon ;  and  where  the  latter  ia  injured 
through  the  negligence  of  the  conductor,  acting   in  the    line  of   hia 
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duty,  it  will  be  prestimed  that  such   negligence   was  the   negligence 
of  the  railroad  company. 

Conductor  of  Gravel  Train. 

In  Burlington  A  M.  R.  R.  Co.  v.  Crockett,  19  Neb.  138,  26  N.  W.  921, 
it  is  held  that  the  conductor  of  a  gravel  train  la  a  vice  principal 
as  to  gang  of  men  under  hia  immediate  control,  in  the  employ  of  the 
railroad  company.  See  also,  Chicago,  St.  P.,  M.  A  O.  R.  Co.  v, 
Lundstrom,  16  Neb.  254,  20  N.  W.  196. 

NEW  JBRSEY. 

O'Brien  v.  American  Dredging  Co.,  53  N.  J.  L.  291,  21  Atl.  324. 
aides  with  the  line  of  decisions,  which  repudiates  the  doctrine  of 
Chicago  A  M.  R.  R.  Co.  v.  Ross,  112  U.  S.  377.  In  this  state  the  su- 
perior-servant limitation  has  never  prevailed. 

NEW  YORK. 

The  higbest  court  of  this  state  has  always  rejected  the  superior- 
servant  doctrine. 

injury  to  Brakaman— Excessive  Speed. 

In  Sherman  v.  Rochester  &  8.  R.  R.  Co.,  17  N.  Y.  153,  applying  the 
role  that  a  servant  who  sustains  an  injury  from  the  negligence  of 
a  superior  agent  engaged  in  the  same  general  business  can  maintain 
no  action  against  their  common  employer,  although  he  was  subject 
to  the  control  of  such  superior  agent  and  could  not  guard  against 
his  negligence  or  its  consequences,  it  is  held  that  a  brakeman,  whose 
duty  it  is  not  to  apply  the  brakes  except  when  directed  by  the  engi- 
neer or  conductor,  cannot  recover  against  the  company  for  an  injury 
resulting  from  the  culpable  speed  at  which  the  engineer  and  con- 
ductor ran  the  train. 

Running  Train  over  Dangerous  Grade — Discretionary  Powf  rs. 

In  Wooden  v.  Western  N.  Y.  &  P.  R.  Co.,  147  N.  Y.  508,  42  N.  E.  199, 
it  is  held  that  negligence  is  not  to  be  imputed  to  a  railroad  company 
towards  its  brakeman  in  committing  to  the  judgment  of  conductors 
of  freight  trains  the  decisions  as  to  action  under  a  printed  and  posted 
rule  of  whicb  all  the  employees  were  chargeable  with  notice,  direct- 
ing conductors  to  apply  for  instructions  when  in  doubt  as  to  their 
ability  to  take  their  train  over  a  well-known  dangerous  summit  in 
safety,  and  a  careless  or  negligent  performance  of  a  conductor's 
duties  under  such  rule  is  a  risk  assumed  by  the  other  trainmen  of 
his  train,  his  fellow  servants.  This  case  reaffirms  the  doctrine  of 
Slater ^».  Jewett,  85  N.  Y.  61. 

Injury  to  Brakeman — Coilttion— Failure  of  Conductor  to  Deliver  Train 
Dispatcher's  Order  to  Engineer. 
In  Slater  v,  Jewett,  85  N.  Y.  61,  it  appeared  that  deceased  was  a 
fireman,  and  was  killed  in  a  collision  between  his  train  and  an- 
other; that  it  was  the  custom  and  was  prescribed  by  the  general 
regulations  for  running  trains  on  the  road,  that  when  trains  were 
behind  time  they  should  be  moved  in  accordance  with  special  tele- 
graphic orders  from  the  train  dispatcher,  to  be  communicated  by  the 
telegraph  operators  receiving  them  to  the  conductor  and  engineer  of 
the  train ;  in  the  presence  of  each  other.  An.  order  was  so  sent 
directing  where  the  train  which  collided  with  the  train  upon  which 
deceased  was  should  meet  the  latter.  The  operator  communicated  it 
to  the  conductor  but  not  to  the  engineer.  The  conductor,  without 
the  authority  or  assent  of  the  engineer,  signed  the  name  of  the 
latter  in  acknowledgment  of  the  receipt  of  order.  And  the  train 
dispatcher  was  advised  that  the  order  had  been  correctly  delivered. 
The  conductor  forgot  to  deliver  the  order  to  the  engineer,  who,  in 
ignorance  of  it,  instead  of  waiting  at  the  station  designated  until 
the  other  train  came  up,  proceeded  with  his  train,  and  the  collision 
occurred.  In  an  action  to  recover  damages  there  was  no  evidence 
but  that  the  operator  and  conductor  were  competent  and  skillful  when 
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employed.     It  did  appear  that  defendant's  rnles  and  refifolationa  were 
well  devised  for  safety,  and  had  been  in  use  for  a  number  of  years  witb- 
out  occasioning^  any  accident.     It  was  held   that  the  negligence  was 
that  of  fellow  servants  of  deceased  in  the  same  common  employment, 
for  which  the  railroad  company    was  not   liable.     In  this   case   it  i« 
said  in  the  opinion :  '  *It  is  not  true  that,  on  an  occasion  like  this,  it 
is  the  duty  of  the  master,  or  a  part  of  his   contract,  to  see  to   it,    as 
with  a  personal    sight  and    touch,  that  notice    of  a    temporary    and 
special  interference  with  a  general   time  table  comes   to  the    intelli- 
gent apprehension  of  all  those  whom  it  is    to  govern  in  the  runnins* 
of  an  approaching  train.    It  is  utterly  impracticable   so  to  do,  and  a 
brakeman  or  a  fireman    on  a  train  knows    that  it  is,  as  well    as  anjr 
person  connected  with  the  business.     He  knows  that  trains  will  often 
and  unexpectedly   require  to  be  stopped   and  started  by    telegraphic 
orders  from    distant  points,  and    that  such    orders    must,    from    the 
nature  of  the  case,  be  given    through  servants   skilled  in    receiving^ 
and  transmitting  them.     If  there  is  due  care  and  diligence  in  choos- 
ing competent  persons  for  that    duty,  a  negligence   by    them  in  the 
performance  of  it  is  a  risk  of  the  employment    that   the   coemployee 
takes  when  he  enters  the  service.     Such  a  variation,    and  the  giving- 
notice  of  it,  is  not  like  the  supply  of  suitable  and  safe  machinery  or 
of  competent  and  skilled  fellow  workmen.     It  is  the  act  of  an  hour  or 
an  instant,  which  for  any  useful  effect  to  begot  from  it  must  be  done 
at  the  instant,  and  that,  too,  from  a  distance.     It  is,  from  its  nature 
and  need,  looked  for  as  such.     Of  necessity  it  must  be  done  throu^rh 
the    best  means   of   communication    that   experience,    the  safe   and 
successful  use  of  years,  has  demonstrated  it  to  be  prudent  to  employ. 
The  act  of  supplying  machinery  or  fellow  servants  is  one   for  which 
time  may  be  taken  and  deliberation  had,  and  it  may  be  learned  before 
hazard  is  run  whether  the  effort  at  supply  has  been  well  made  and  is 
sufficient.'' 

NORTH  CAROLINA. 

In  this  state  a  modification  of  the  superior-servant  doctrine  pre- 
vails. It  is  held  that  whether  the  master  is  responsible  for  the 
negligence  of  the  superior  servant  depends  upon  whether  the  serv- 
ant injured  by  such  negligence  was  justified  in  believing  that  his 
refusal  to  obey  the  superior  would  be  followed  by  his  discbarge  from 
his  employment. 

Hand  on  Gravel  Train— Authority  to  Discharge. 

In  Dobben  v.  Richmond  A  Danville  R.  Co.,  81  N.  Car.  446,  it  ap- 
peared that  plaintiff  was  employed  as  a  train  hand,  and  was  injured 
while  engaged  in  digging  gravel  under  the  direction  of  one  L.  who 
was  engineer,  superintendent,  conductor  and  master  of  the  gravel 
and  material  train  of  the  defendant  railroad  company,  whose  duties 
were  to  employ  and  discharge  hands  connected  with  the  train  and 
who  had  entire  charge  of  this  branch  of  the  business  over  a  section 
of  defendant's  road.  It  was  held  that  plaintiff  and  such  conductor 
were  not  mere  fellow  servants  and  that  plaintiff  was  entitled  to  re- 
cover of  the  defendant  for  an  injury  sustained  on  account  of  his  neg- 
ligence. 

Injury  to  Car  Coupler— Negligence  in  Backing  Cars. 

In  Shadd  v.  Georg'ia,  C.  &  N.  R.  Co.,  116  N.  Car.  %8,  21  S.  E.  554, 
it  appeared  that  an  inexoerienced  brakeman  was  ordered  by  the 
conductor  of  his  train  to  make  a  coupling ;  that  as  he  went  between 
the  cars  in  obedience  to  the  command  and  while  he  was  arranging 
a  displaced  link,  the  conductor,  who  could  see  the  brakeman 's  dan- 
g'er,  signaled  to  the  engineer  to  back  the  train  and  at  the  same  time 
shouted  to  the  plaintiff  not  to  miss  the  coupling.  It  was  held  that  it 
was  error  to  charge  that  plaintiff  could  not  recover  for  injuries  sus- 
tained in  so  attempting  to  obey  the  orders  of  a  vice  principal. 

Brakeman  Ordered  to  Jump  between  Cars. 
In  Mason  v.  Richmond  &  Danville  R.  Co.,    114  N.   Car.  718,  19    S. 
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B.  362,  it  is  held  that  a  conductor  while  in  charfife  of  a 
train  is*  with  reapect  to  thoae  anbject  to  hia  ordera  on  the  aame  train 
a  vice  principal  acting  for  the  company.  In  this  caae  it  ia  said  in 
the  opinion:  **The  anpreme  court  of  Georgia,  in  Railroad  v,  Delroy, 
71  Ga.  406,  held  that  while  neither  a  conductor  nor  any  other  officer 
had  a  right  to  order  an  employee  to  get  on  or  o£f  a  moving  train, 
and  the  employee  was  not  bound  to  obey  it,  yet  where  the  conductor 
did  give  the  order  and  the  brakeman  obeyed  it,  the  act  of  the 
conductor  was  the  act  of  the  corporation,  and  the  corporation  could 
not  escape  reaponaibility  for  ita  own  wrong.  The  court  held  in  that 
caae  that  it  was  immaterial  what  the  rulca  of  the  company  were, 
and  so,  in  our  case,  where  the  brakeman  was  ordered  to  jump  between 
cars  inatead  of  from  the  top  of  a  car,  the  same  principal  should 
prevail." 

Jnjury  to  Car  Couplar— Cars  Uncoupled  by  Conductor  and  Started 
without  Notice. 
In  Purcell  v.  Southern  Ry.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N.  8., 
784,  119  N.  Car.  728,  26  8.  B.  161,  it  is  held  that  a  conductor  while 
in  aole  charge  of  a  train  is  a  vice  principal  with  respect  to  brake- 
men  on  auch  train.  In  this  case  it  appeared  that  when  a  brakeman 
was  about  to  uncouple  a  car  the  conductor  uncoupled  it,  and  started 
it  without  notice  to  the  brakeman,  whereby  the  latter  was  injured. 
It  was  held  that  such  negligence  was  that  of  the  company,  and  it 
waa  liable. 

In  this  case  it  is  said  in  the  opinion:  '*The  defendant  haa  no 
cause  to  complain  of  the  instruction  of  the  court  that  the  conductor 
could  change  his  own  relation  to  the  company  from  that  of  alter  ego 
to  that  of  a  fellow  servant  of  a  brakeman  by  volunteering  to  antici- 
pate the  plaintiff  in  the  performance  of  bis  ordinary  duty.  If  the 
conductor  had  ordered  the  fireman  to  do  an  act  which  might  reason- 
ably have  been  expected  to  endanger  the  brakeman,  and  which  did 
result  in  injury  to  him,  the  company  would  have  been  answerable  for 
the  natural  consequences  of  his  order.  It  would  be  unreasonable  to 
hold  that,  by  doing  the  careless  act  himself  instead  of  ordering  an- 
other who  felt  constrained  to  obey  to  do  it,  he  relieved  the  company 
of  reaponaibility.  Qui  facit  per  alium  facit  per  se  is  the  maxim 
which  appliea  where,  aa  vice  principal,  he  compels  another  to  do 
what  ia  culpable.  It  would  be  illogical  to  say  that,  where  he  directs 
or  ordera,  he  utters  the  command  of  the  company  and  adopts  for 
it  the  act  of  the  employee  who  obeys,  and  yet  when  he  does  the  act 
in  proper  person  he  descends  from  the  role  of  vice  principal  to  that 
of  servant." 

OHIO. 

Thia  state  was  the  first  to  adopt  the  superior  servant  limitation  of 
the  fellow-servant  rule ;  and  its  supreme  court  has  since  always  been 
consistent  in  supporting  it. 

Injury  to  Brakeman — Management  of  Train— Rationale  of  Doctrine. 

In  Cleveland,  C.  A  C.  R.  Co.  v.  Keary,  3  O.  St.  201,  it  is  held 
that  where  a  railroad  company  placed  a  brakeman  under  the  control 
of  the  conductor  of  the  train,  the  latter  having  the  exclusive  com- 
mand of  it,  and  the  brakeman  was  injured  through  the  negligence  of 
the  conductor,  it  was  held  that  the  brakeman  was  entitled  to  recover 
for  the  injury,  as  the  former  was  not  his  fellow  servant,  but  the 
sole  and  immediate  representative  of  the  company,  upon  whom  rested 
the  obligation  to  manage  the  train  with  skill  and  care.  In  this  case 
it  is  said  in  the  opinion : 

''Let  the  company  be  liable  only  upon  the  maxim,  respondeat 
superior,  or  upon  the  obligations  arising  out  of  the  contract  of 
service,  and  io  either  view  their  liability  for  injuries  to  their  sub- 
ordinates caused  by  the  carelessness  of  the  conductor  they  have  placed 
over  them  in  charge  of  the  train  is,  in  our  opinion,  sufficiently  appar- 
ent. This  conclusion  rests  wholly  upon  the  idea  that  the  company,  from 
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the  nature  of  the  contract  of  service*  is  nnder  oblig'ationa  to  them,    as 
well  as  they  to  their  company ;  and  that  among  these  obligations  is  tlia.t 
of  superintending  and  controlling,  with  skill  and  care,  the  dangerous 
force  employed,  upon  which  their  safety  so  essentially  depends.     F*or 
this  purpose  the  conductor  is  employed,  in  this  he  directly  represents 
the  company.    They  commission  him  to  exercise  that  dominion  over 
the  operations  of  the  train  which  essentially  pertains  to  the  prerofiTS- 
tives  of  the  owner;  and  in  its  exercise  he  stands  in  the   place  of  the 
owner,  and  is  in  the  discharge  of  a  duty  which  the  owner,  as  a  man 
and  a  party  to   the  contract  of  service,    owes  to  those   placed    under- 
him,  and  whose    lives  may  depend  on    his   fidelity.     His  will   alone 
controls  everything,  and  it  is  the  will  of  the   owner  that  his  intelli- 
gence alone  should  be  trusted  for  this  purpose.    This  service   is  not 
common  to  him  and  the  hands  placed  under  him.    They   have    noth- 
ing to  do  with  it.     His  duties  and  their  duties  are  entirely    separate 
and  distinct,  although  both    are  necessary   to  produce   the  result.     It 
is  his   to   command,  and    theirs  to  obey    and   execute.     No    service 
is  common  that  does    not  admit    a    common    participation ;  and    no 
servants  are  fellow  when  one  is  placed    in  the    control  of  the    other. 
Those  employed  to  execute  cannot  recover  for  injuries  arising  from  a 
failure  in  that  part  of  the  business  committed    to  them,  because  it  is 
their  failure,  and  not  that  of  their  employer ;  and  although  it  should 
happen  from  the  negligence  of  but  one  of  them,  yet  each  one  entered 
the  common  service  with  the  knowledge  that  others  must  be  engaged, 
and  they  were  jointly  bound  to  perform    what  was  jointly    entrusted 
to  them,  and  the  public  may  be  concerned  in  their  keeping   a  super- 
vision over  each  other  for  the  purpose.     But  how  this   can  be    made 
to  extend  to  the  conductor,  over  whose  acts  they  have  no  supervision 
or  control,  and    are  not   presumed  to  be   possessed  of    the     requisite 
intelligence  for  the  purpose,  we  are  wholly  unable  to  see,  and  dually 
so,  how  the  safety  of  travelers   is  likely  to  be  jeopardized  by  adding;* 
to  the  responsibility  of  the   conductor  for  his   carelessness  that    the 
company  places  him  in  power." 

Injury  to  Brskeman. 

In  Lake  Shore  &  M.  8.  Ry.  Co.  v.  Bpangler,  44  O.  St.  471» 
8  N.  E^.  467,  the  rule  that  it  is  not  competent  for  a  railroad  company 
to  stipulate  with  its  employees  that  the  liability  for  injuries  to  serv- 
ants caused  by  the  carelessness  of  other  employees  who  are  placed 
in  authority  and  control  over  them,  was  held  applicable  where  a 
brakeman  was  injured  through  the  negligence  of  the  conductor  of 
his  train. 

Injury  to  Engineer. 

In  Little  Miami  R.  Co.  v.  Stevens,  20  O.  415,  it  was  held  that 
the  railroad  company  was  liable  where  engineer  was  injured  through 
the  negligence  of  the  conductor  of  his  train,  as  the  latter  was  the 
representative   of  the  company. 

OREGON. 

Here  the  superior-servant  rule  is  rejected. 
Conductor  Having  Care  of  Switches. 

In  Miller  v.  Southern  Pac.  Co.,  20  Ore.  285,  26  Pac.  70,  it  is  held 
that  a  conductor  charged  with  the  responsibility  of  seeing  that 
switches  are  properly  adjusted  is  not  a  vice  principal. 

PENNSYLVANIA. 

In  this  jurisdiction  the  superior-servant  doctrine  has  been  uni- 
formly .reiected. 

Death  of  Brskeman— Failure  to  Protect  Train  from  Collision. 

In  Hoover  v»  Beech  Creek  R.  R.,  154  Pa.  St.  362,  26  Atl.  315,  it  is 
held  there  can  be  no  recovery  for  the  death  of  a  brakeman  in  a  colli- 
sion between  trains,  where  the  accident  was  the  result  of  the  negli- 
gence of  the  conductor  of  his  train  in  failing  to  side  track  it  or  to 
signal  an  approaching  train. 
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Injury  to  Laborer  on  Gravtl  Train  Dumped  through  Negligence. 

In  Ryon  v.  Cnmberland  Valley  R.  Co.,  23  Pa.  St.  384,  it  appeared 
tbat  plaintiff «  a  laborer  on  a  gravel  train,  warn  injnied  tbrongh  the 
carelesaneaa  of  the  conductor  or  enfrineer,  by  the  damping  of  one  of 
the  cara  while  on  their  naoal  passage  between  their  lodgings  and 
their  work.  It  was  held  that  the  master  was  not  IHable  as  plaintiff 
and  the  conductor  were  fellow  servants. 

SOUTH  CAROLINA. 

Here  the  superior-servant  doctrine  has  been^  frequently  recognized 
and  applied.    There  are  decisions,  however,  which  seem  to  reject  it. 

Members  of  Train  Crew. 

The  conductor  of  a  train  is  a  vice  principal  with  respect  to  the 
other  trainmen,  where  they  are  under  his  orders.  So  held  in  Boat* 
Wright  V,  Northeastern  R.  Co.,  25  S.  Car.  128. 

Injury  to  Flagman — Sudden  Movement  of  Train. 

In  Hicks  v.  Southern  Ry.  Co.  (S.  X^ar.),  41  S.  C  753,  4  R.  R.  R.  540, 
27  Am.  &  Bug.  R.  Cas.,  N.  S,  540,  it  is  held  tbat  a  conductor  is  not 
a  fellow  servant  of  a  flagman  on  his  own  train  injured  by  a  suddea 
movement  of  a  car  he  was  boarding. 

Injury  to  Laborer  on  Material  Train. 

The  conductor  of  a  material  train,  even  in  the  matter  of  readjust- 
ing a  a  witch,  is  a  vice  principal  with  respect  to  a  laborer  on  his 
train.  So  held  in  Coleman  v.  Wilmington,  C.  &  A.  R.  Co.,  25  8. 
Car.  446. 

TENNESSEE. 

The  latest  decision  of  the  supreme  court  of  this  state  directly  in 
point  seems  to  apply  the  superior-servant  doctrine.  It  is  not,  how- 
ever, in  harmony  with  some  of  the  earlier  adjudications. 

Injury  to  Fireman — Control  of  Train. 

In  Railroad  v.  Spence,  93  Tenn.  173,  23  S.  W.  211,  it  is  held  that  a 
conductor  in  charge  of  a  freight  train  having  authority  to  control 
its  movements  is  a  vice  principal  with  respect  to  a  fireman  of  the 
train ;  as  a  servant  who  is  in  a  position  of  authority  over  the  sub- 
ordinate servant,  is  not,  in  law,  a  fellow  servant  in  a  common  em- 
ployment, but  represents  the  master,  who  is  liable  for  his  negligence 
where  it  causes  injury  to  one  of  his  nnderlyings. 

Injury  to  Conductor— Negligence  of  Engineer. 

But  in  Ragsdale  v.  Memphis,  etc.,  R.  Co.,  3  Bazt.  (Tenn.)  426, 
it  is  held  that  there  can  be  no  recovery  for  an  injury  sustained  by 
the  conductor  of  a  train  while  working  under  its  engineer's  orders, 
throngfh  the  latter' s  negligence. 

TEXAS. 

In  Tezaa,  it  seems,  that  the  test  of  a  master's  liability  for  the 
oeglifirence  of  a  superior  servant  is  whether  the  latter  has  power  to 
hire  and  discharge  those  under  him. 

Absence  of  Authority  to  Hire  or  Discharge. 

If  conductors  are  without  authority  to  hire  or  discharge  brakemen, 
the  conductor  and  brakeman  of  the  same  train  are  fellow  servants. 
So  held  in  Campbell  9.  Cook,  86  Tex.  630,  26  S.  W.  486.  See  also, 
Robinson  v.  H.  Sl  T.  C.  R.  Co.,  46  Tex.  540. 

Injury  to  Conductor — Negligence  of  Engineer. 

In  Moore  v.  Jones,  15  Tez.  Civ.  App.  391,  39  S.  W.  593,  it  is 
held  that  if  the  conductor  of  a  train  has  control  and  superintend- 
ence over  the  engineer,  he  is  a  vice  principal  as  to  him,  and  cannot 
recover  from  the  company  on  account  of  the   engineer's  negligence. 

Injury  to  Hand  on  Gravel  Train—Failure  to  Protect  Train  from  Colli- 
sion. 
But  in  Crona  v.  Galveston,  H.  &.   S.  A.    Ry.  Co.  (Tez.),  17  S.    W. 
384,  it  appeared  that  deceased    was  killed  while  working  on  a  gravel 
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train,  in  a  collision  between  such  train  and  another;  that  the  train 
dispatcher  wired  the  conductor  of  the  unravel  train  to  work  until  a  cer- 
tain hour  regardless  ol  other  trains;  that  at  and  after  such  hour  it 
was  his  dutj  to  have  his  train  on  a  siding,  or  protected  by  a  HsLg  ; 
that  the  collision  occurred  on  the  main  line  about  20  minutes  after 
the  time  for  him  to  stop  work ;  and  that  his  train  was  not  protected 
bj  a  flag.  It  was  held  that  the  accident  was  the  result  of  tlie 
negligence  of  the  conductor  of  the  frravel  train,  the  fellow  servant 
of  deceased,  and  defendant   therefore    was  not    liable  tor   his  deatli. 

Injury  to  Engineer— Failure  to  Protect  from  Collision. 

And  in  International  A  C.  N.  R.  Co.  v.  Culpepper  (Tex.  Civ. 
App. ),  38  S.  W.  818,  it  appeared  that  the  engineer  stopped  ttae 
train  for  the  purpose  of  going  under  the  engine  and  repairing  a  bot 
box;  that  the  conductor,  who  controlled  the  movements  of  the  train, 
but  had  no  authority  over  the  engineer,  failed  to  flag  another  train 
so  as  to  prevent  injury  to  the  engineer.  It  was  held  that  thej  were 
fellow  servants. 

UTAH. 

Here  the  superior-servant  limitation  is  accepted  without  restriction. 
Conductor  with  Full  Control  of  Train  and  Crew. 

In  Openshaw  v.  Utah  &  Nevada  Ry.  Co.,  6  Utah  132,  it  is  held 
that  the  conductor  of  a  train «  who  commands  its  movements,  directs 
when  it  shall  start,  at  what  stations  it  shall  stop,  and  has  the  gen- 
eral management  of  it  and  control  over  the  persons  employed  upon  it, 
represents  the  company,  and  for  injuries  to,  or  for  the  death  of  one 
of  these  employees,  from  the  negligent  acts  of  such  conductor,  the  rail- 
road company  is  responsible. 

VIRGINIA. 

The  superior-servant  limitation  has  been  rejected  by  the  latest  de- 
cisions of  the  highest  court  of  this  state.  The  doctrine  now  prevailing: 
is  that  the  master's  liability  for  injury  to  a  servant  through  the 
negligence  of  another  employee  depends,  not  on  the  rank  of  the 
servant,  but  whether  the  negligent  act  was  committed  in  the  die- 
charge  of  a  nonassignable  duty  of  the  master. 

Death  of  Brakeman— Collision— Violation  of  Rule— Rationale  of  Doc- 
trine. 
In  Norfolk  A  W.  R.  Co.  v.  Houchins'  Adm'r  (Va.),  8  Am.  &  Eng. 
R.  Cas.,  N.  S.,  616,  it  is  held  that  the  conductor  of  a  railway  train 
whose  negligence  in  failing  to  observe  a  rule  of  the  company  to  pre- 
vent collisions  results  in  the  death  of  a  brakeman  on  such  train  is  a 
fellow  servant  of  the  brakeman,  and  the  company  is  not  liable  for 
his  death  so  caused.  In  this  case  it  is  said  in  the  opinion:  *'The 
mere  fact  that  one  engaged  in  the  same  work  or  employment  is  by 
the  rules  of  the  master  for  the  direction  and  government  of  those 
in  his  employ  made  a  leader,  boss  or  conductor,  or  by  whatever 
name  he  might  be  designated  or  known,  to  see  to  the  execution  of 
the  work,  and  by  the  neglect  of  this  leader,  boss  or  conductor,  one 
engaged  in  the  same  common  work  of  the  master  is  injured,  does  not 
of  itself  place  the  one  so  put  in  authority  in  the  category  of  prin- 
cipal or  vice  principal,  but  the  question  remains  whether  or  not  the 
negligent  servant  was  performing  some  duty  which  the  master 
owed  to  the  injured  servant  for  his  safety,  and  could  not,  therefore, 
delegate  to  another." 

Conductor  Acting  as  Brakeman — Negligence  of  Fireman  or  Engineer. 
In  Eckles's  Adm'xt;.  Norfolk,  etc. ,  R.  Co.,  %Va.  69,  25S.  B.  545, 
it  is  held  that  one  who,  while  acting  as  conductor  of  a  shifting  crew, 
undertook  to  act  as  brakeman,  and,  while  so  acting,  was  injuf^d, 
cannot  recover  for  such  injury  if  it  was  caused  by  or  resulted  from 
the  negligence  of  the  engineer  or  fireman  of  such  crew,  they  being 
his  fellow  servants. 
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Conductor  Held  to  Be  the  Company's  Representative. 

Conductor  with  Authority  to  Malce  Up  Train  and  Assign  to  Duty. 

A  condnctor  of  a  train  who  has  aathority  to  place  and  assig^n  the 
other  trainmen  to  duty,  and  to  control  the  couplinf^  and  making:  up 
of  the  train,  is  the  representative  of  the  company,  and  not  a  fellow 
servant  of  the  trainmen,  with  respect  to  all  matters  pertaining  to  the 
making  np  of  the  train.  So  held  in  Moon's  Adm'r  v,  Richmond  Sl 
Alleghany  R.  Co. ,  78  Va.  745.  In  this  case  it  is  said  in  the  opinion : 
'*The  fellow  servant  or  coemployee  for  whose  negligence  the  company 
is  not  liable,  is  one  who  is  in  the  same  common  employment — that 
is,  in  the  same  shop,  or  placed  with,  and  having  no  aathority  over, 
the  one  injured — and  who  is  no  more  charged  with  the  discretionary 
exercise  of  powers  and  dnties  imperatively  resting  on  the  company 
than  the  injured  party ;  but  where  a  person  is  placed  in  charge  of 
the  'construction  or  repair  of  machinery,'  the  ^dispatching  of 
trains,'  the  'maintenance  of  ways,'  etc.,  he  is  not  a  fellow  servant 
with  those  under  him,  nor  with  those  in  a  difPerent  department  of 
the  company's  service.  He  is  the  agent  of  the  company,  which 
has  assumed,  through  him,  the  performance  of  duties  which  are 
absolute  and  imperative ;  the  omission  or  the  negligence  of  per- 
forming which  the  law  will  in  nowise  excuse." 

But  in  Norfolk  &  W.  R.  Co.  v.  Nuckol,  91  Va.  193,  21  S.  E.  342,  it  is 
shown  that  the  real  ground  upon  which  the  railroad  was  held  liable 
in  the  case  of  Moon's  Adm'r  v,  R.  A.  R.  Co.,  78  Va.  745,  was  that 
the  company  had  been  negligent  in  keeping  its  track  in  a  good  and 
safe  condition  and  the  case  one  of  '^concurrence  of  independent  con- 
cnrrinnf  causes." 

Injury  to  Brakeman — Negligence  in  Starting  Train. 

While  a  train  was  standing,  its  conductor  ordered  its  brakeman 
to  mount  a  car  and  let  off  a  brake;  and  as  the  latter,  knowing  the 
upper  round  of  the  ladder  was  broKcn,  was  attempting  to  ascend, 
the  conductor  signaled  the  engineer  to  back  up,  and,  a  dead  block 
being  missing,  the  cars  came  together  and  the  brakeman  was  injured. 
It  was  held  that  the  company  was  liable,  because  the  injury  was 
caused  by  the  negligence  of  the  conductor,  the  company's  repre- 
sentative, in  starting  the  train,  with  knowledge  of  plaintiff's  posi- 
tion. So  held  in  Richmond  &  Danville  R.  R.  Co.  v.  Williams,  86  Va. 
165,  9  S.  B.  990. 

Injury  to  Car  Coupler — Negligence  in  Signaling  Forward  Movement  of 
Cars. 
In  Ayers'  Adm'z  v,  Richmond  &  Danville  R.  Co.,  84  Va.  679,  5  8. 
B.  582,  it  appeared  that  deceased,  a  brakeman,  was  ordered  by  the  con- 
dnctor of  his  train  to  couple  a  car  over  the  end  of  which  lumber  pro- 
jected ;  that  in  attempting  to  do  so,  deceased,  who  was  aware   of  the 
danger,  was  caught  between  the  lumber  and  the  next  car;  and  that, 
upon  seeing  which,  the  conductor  signaled  the  engineer  to  ''go  ahead 
quickly,"  which  was  done,  causing    the  death   of  deceased.     It  was 
held  that  the  company  was  liable,  as  the  cause    of  the  accident   was 
the  negligence    of  the  conductor,  the   company's  representative,    in 
giving  the  signal  without  looking    to  see  if  deceased  had   made  the 
coupling  and  was  out  of  danger. 

Death  of  Brakeman — Negligence  in  Permitting  Inexperienced  Fireman 
to  Manage  Engine. 
In  Norfolk  A  Western  R.  Co.  v,  Thomas'  Adm'r,  90  Va.  205,  17  8. 
E.  884,  it  appeared  that  an  engineer,  with  the  knowledge  and  per- 
mission of  the  conductor,  who  was  the  representative  of  the  railroad 
company,  their  common  master,  left  the  engine  to  be  operated  by  an 
inexperiensed  fireman;  and  while  making  a  flying  switch,  the  brake- 
man  was  killed  through  the  improper  management  of  the  engine  bv 
the  fireman.  It  was  held  that  the  company  was  liable  because  the 
conductor  permitted  the  engineer  to  turn  over  his  engine  to  the  in- 
experienced fireman. 
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Injury  to   Brakaman   Unloading  Cara — Nagllgance  of  Conductor     in 
Backing  Train. 
In  Richmond  &  D.  R.  Co.  v.  Brown,  89    Va.  749,   17    S.  B.  132,   4t 
appeared  that  a  brakeman,  at  the  command  of   the  conductor  of  liia 
train,  waa    unloading   a   detached   car  on    the  main    track;  that  to 
carry  the  freight  to  the  depot,  it    waa  neceaaary    to    croaa    a  awitcli 
tunning  within  a  foot  of  the  depot;  that   the  train  backed    upon  the 
awitch  to  get  some  cara  atanding  thereon  alongaide  of  the  depot  and 
the  platform  where  auch  brakeman  waa  depoaiting   the  freight;  that 
while  at  work,  the    train  approached    ao  near    him  that   he    had  no 
lime  to  croaa  the  awitch,  and  he  got  between   the  atanding    cara  and. 
the  platform ;  that  while  the  train    waa  being   drawn  away,    one    of 
the  cara,  being    wider    than  the   othera,  cruahed    him   againat    the 
platform ;  and  there  waa  evidence  that,  when    the  two  aectiona  came 
together,  they  did  not  couple,  and  that  plaintiff   could  have   croaaed 
between  them.     It  waa  held  that  the  proximate  cauae  of  the  accident 
waa  the  conductor'a   negligence,  and    that  the   injured    brakeman 'a 
negligence,  if  any,  therefore,  would  not  prevent   recovery;  the  con- 
ductor being  a  vice  principal  with  reapect  do  him. 

Injury  to  Inexperienced  Car  Coupler — Failure  to  Give  Proper  Signals. 
In  Johnaon'a  Adm'x  v.  Richmond  &  Alleghany  R.  Co.,  84  Va.  713, 
5  S.  E.  707,  it  appeared  that  a  orakeman,  a  minor,  on  bia  firat  trip, 
waa  coupling  cara  under  the  conductor' a  ordera,  while  the  latter  waa 
in  auch  a  poaition  that  he  could  not  aee  the  brakeman  at  work,  ao  aa 
to  give  the  proper  aignala  to  alacken  apeed,  and  by  reaaon  thereof 
the  brakeman  waa  killed  by  the  cara  conying  violently  together.  It 
waa  held  that  the  accident  waa  cauaed  by  the  negligence  of  the  con- 
ductor, the  company'a  repreaentative,  and    the  company  waa    liable. 

WASHINGTON. 

In  thia  jnriadiction  the  auperioraervant  doctrine  ia  applied. 

Injury  to  Car  Coupler— Negligent  Order. 

In  Grout  v.  Tacoma  Eaatern  R.  Co.  (Waah.),  74  Pac.  665,  10  R. 
R.  R.  253,  33  Am.  &  Bug.  R.  Caa.,  N.  «.,  253,  it  ia  held  that  a  con- 
ductor in  charge  of  a  conatrnction  train  ia  not  a  fellow  aervant  of 
a  brakeman  thereon,  ao  aa  to  charge  the  latter  with  the  negligence 
•f  the  conductor  in  ordering  a  coupling  to  be  made  in  a  defective 
manner. 
Conductor  Campany'a  Repreaentative. 

Northern  Pac.  R.  Co.  v.  O'Brien,  1  Waah.  599,  21  Pac.  32,  anpporta 
the  doctrine  that  the  conductor  of  a  train  ia  the  repreaentative  of  the 
company,  for  whoae  negligence  it  ia  liable. 

WEST  VIRGINIA. 

In  thia  juriadiction  the  doctrine  now  prevailing  ia  Virginia  haa 
the  aanction  of  the  aupreme  court,  though  aome  of  the  caaea  are 
contuaing. 

In  Core  v.  Ohio  River  R.  Co.,  38  W.  Va.  456,  18  S.  E.  596,  it  ia 
leld  that  the  employeea  of  a  railroad  company  may  occupy  a  three- 
fold relation  towards  each  other  (1)  auperior  or  maater,  (2)  co-ordi- 
nate or  fellow  aervant,  (3)  inferior  or  aervant. 

Conductor  a   Fellow  Servant  of  Other  Trainmen — Rationale  of  Doc- 
trine. 

In  Jackaon  v.  Norfolk  &  W.  R.  Co.,  43  W.  Va.  380,  27  8.  E.  278,  it 
la  held  that  a  conductor  ia  not  a  vice  principal  with  reapect  to  the  other 
trainmen  of  hia  train,  but  their  fellow  aervant.  In  thia  caae  it  ia 
aaid  in  the  opinion:  **Now,  our  caaea  *  *  *,  holding  that  a 
conductor  ia  a  auperior  aervant  or  vice  principal,  and  not  a  fellow 
aervant  with  other  employeea  apring  from  the  Roaa  Caae,  and  I  am 
compelled  to  aay,  are  not  sound  in  principal.  I  have  alwaya  enter- 
tained, myaelf,  a  different  opinion,  but  thought  the  Madden  Caae 
governed  ua.    The  prop  haa  fallen  from   under  thoae   deciaiona.     We 
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oaght  to  be  right.  The  supreme  court  (of  the  United  States)  has 
reversed  itself.  Why  should  not  we  do  so?  It  is  not  a  rule  of  prop- 
erty. Why  is  a  conductor  not  a  fellow  servant  with  other  servants 
on  that  or  any  other  train?  He  is  not  the  head  of  another  depart- 
ment nor  working  in  another  separate  department  so  as  to  enable  us 
to  say  that  the  injured  servant  did  not  contemplate  the  negligence 
of  the  conductor  as  one  of  the  dangers  which  he  might  have  to  en- 
counter. The  conductor  is  simply  an  operative.  He  simply  carries 
on  the  work  of  actual  operation.  He  uses  the  track  and  cars  pro- 
vided by  the  master  for  the  transaction  of  his  business,  just  as  the 
engineer  and  fireman  use  the  engine  and  the  brakeman  uses  the 
brakes.  His  functions  are  purely  those  of  mere  operation.  As  stated 
above,  he  is  not  in  another,  separate  department  from  other  servants 
on  his  train,  nor  performing  the  work  of  a  separate  department,  but 
simply  a  particular  piece  of  work  in  the  operating  department. 
His  mere  superiority  of  power  of  control  in  some  respect  cannot  take 
him  out  of  that  classification  or  category.  Most  eminent  authority 
positively  settles  this.  The  supreme  court  of  the  United  States  so 
held.  Would  you  say  that  when  the  farmer,  mine  owner,  or  lumber 
man  sends  a  lot  of  hands  upon  his  work  in  charge  of  a  foreman  or 
boss  or  overseer, — call  him  what  yon  will, — he  is  to  indemnify  them 
against  evary  mistake  of  the  foreman  while  doing  the  work?  That 
would  make  every  business  very  perilous.  If  not  in  such  case,  why 
should  a  railroad  company  be  made  to  indemnify  when  it  sends  a 
lot  of  trainmen  to  run  its  train,  u«der  the  control  of  a  conductor? 
It  must  employ  a  competent  conductor,  but  not  be  required  to  insure 
against  his  error  of  judgment." 

Conductor  a  Vice  Principal. 

In  Haney  v.  Pittsburg,  C,  C.  A  St.  L.  Ry.  Co.,  38  W.  Va.  570,  18 
8.  B.  748,  it  is  held  that  the  conductor  of  a  train,  who  has  entire 
control  of  it  is  a  vice  principal  with    respect  to  the  other  trainmen. 

WISCONSIN. 

In  this  state  the  superior-servant  limitation  has  been  repeatedly 
fejectad. 

Injury  to  Car  Coupler— Negligence  in  Signaling. 

In  Pease  v.  Chicago  A  Northwestern  Ry.  Co.,  61  Wis.  163,  20  N.  W. 
908,  the  rule  that  a  master  is  not  responsible  for  injuries  to  his 
servant  occasioned  by  the  negligence  of  a  fellow  servant  in  the 
aame  general  business  was  adhered  to  and  applied  to  a  case  where 
a  brakeman  on  an  express  train  was  killed  through  the  negligence 
of  its  conductor,  in  signaling  the  engineer  to  start  the  train  while 
the  brakeman  was  uncoupling  cars  beneath  the  car  platform,  but  as 
to  whose  position  the  conductor  was  in  ignorance. 

Injury  to  Snow  Shoveler — Attempts  to  Remove  Snow  Bank. 

In  Howland  v.  Milwaukee,  Lake  Shore  &  Western  Ry.  Co.,  54  Wis. 
226,  UN.  W.  529,  it  appeared  that  plaintiff,  while  upon  a  train  in  the 
capacity  of  a  snow  shoveler,  was  injured  by  reason  of  the  overturning 
of  the  car  in  which  he  rode,  through  the  act  of  the  conductor  in  at- 
tempting to  remove  a  snow  bank  from  the  track  by  means  of  the 
snow  plow  alone,  aided  by  the  momentum  of  the  train.  It  was  held 
that  the  fact  that  the  negligence  of  the  conductor  who  was  plaintiff's 
fellow  servant,  prevented  recovery. 

A.  R.  Y. 
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ROBERTS  ».  SIOUX  CITY  &  P.  R.  CO.  et  al. 
(Supreme  Court  of  Nebraska,  Jan.  5,  1905.) 
[102  N.  W.  Rep.  60.] 

Eminent  Domain — Procedure — Validity — Presumption  from  Lapse  of 

Time. 
"  When,  after  the  lapse  of  30  years  or  more,  the  record  of  proceeding's 
in  the  exercise  of  the  power  of  eminent  domain  is  shown  to  be  such 
that  they  would  have  been  valid  under  any  circumstances,  and  where 
both  parties  have  treated  them  as  valid,  such  circumstances  will,  it 
necessary,  and  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  have  existed. 

Right  of  Way— Adverse  Use— Use  for  Agricultural  Purposes. 

The  use  for  agricultural  purposes,  such  as  grazing  and  cultivation, 
by  adjoining  landowners,  of  otherwise  unused  and  unfenced 
parts  of  the  right  of  way  of  a  railroad  company,  is  not  inconsistent 
with  or  adverse  to   the  enjoyment  of  the  easement. 

Same— Same— Use  by  Individual  for  Purposes  Connected  with  Car- 
rier's Business. 

Occupancy,  by  an  individual,  of  parts  of  the  right  of  way  of  a 
railroad  company  obtained  by  condemnation  proceedings,  with 
elevators,  granaries,  coal  sheds,  and  similar  structures,  used  in  car- 
rying on  his  business,  and  by  the  company,  as  a  common  carrier,  for 
convenience  in  handling  his  shipments,  will  not  be  treated  as  adverse 
or  under  claim  of  title,  unless  actual  notice  of  such  claim  is  brought 
home  to  the  company,  or  his  conduct  is  such  as  will,  as  a  matter  of 
law,  constitute  such  notice. 
Same— Same— Same— Absence  of  Express  Agreement. 

In  the  absence  of  such  notice  or  conduct,  the  erection  and  main- 
tenance of  such  buildings  without  express  agreement  therefor  will 
be  regarded  as  being  with  the  permission,  consent,  or  license  of 
the  company,  and  subject  to  its  right  to  resume  possession  of  the 
ground  whenever  necessity   requires   its  use    for  railroad    purposes. 

Railroad  Right  of  Way— Adverse  Possession— Issues.* 

The  question  whether  in  any  case  a  railroad  company  can  be  de- 
prived of  its  right  of  way  by  adverse  possession  is  not  involved  in 
this  case,  and  for  that  reason  is  not  decided. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington  County;  Keysor» 
Judge. 

Action  by  Robert  £.  Roberts  against  the  Sioux  City  & 
Pacific  Railroad  Company  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Reversed. 

James  W.  Carr,  for  appellant. 

Ben  T.  White  and  James  B.  Sheean,  for  appellees. 


*As  to  whether  title  by  adverse  possession  can  be  acquired  against 
a  railroad  company  to  lands  originally  acquired  by  it  for  railroad 
purposes,  see  foot-notes  appended  to  Bubenzer  v.  Philadelphia,  B.  & 
W.  R.  Co.  (Del.),  12  R.  R.  R.  214,  35  Am.  &  £ng.  R.  Cas.,  N.  8., 
214. 

For  all  preceding  authorities  in  this  series  on  the  subject  of 
adverse  possession  against  railroad  companies,  see  foot-notes  ap- 
pended to  Chicago,  B.  &  Q.  R.  Co.  v.  Hammond  (111.),  12  R.  R.  R. 
561,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  561. 
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BARNES,  J.  The  appellant,  as  plaintiff,  commenced 
this  action  in  the  district  court  of  TWashington  county  to 
obtain  a  decree  quieting  the  title  in  himself  to  a  strip  of  land 
50  feet  in  width  lying  along  and  adjacent  to  another  strip 
100  feet  in  width  occupied  by  one  of  the  defendants,  appellee 
herein,  for  the  operation  of  its  railroad.  The  trial  resulted 
in  a  decree  quieting  the  title  in  the  plaintiff  to  a  small  part  of 
the  land  in  controversy,  on  which  he  had  erected  an  elevator, 
and  a  judgment  in  favor  of  the  defendant  as  to  the  rest  of  the 
premises.  The  case  comes  here  by  appeal,  and  the  railroad 
company  claims  both  strips  of  land  are  included  in  its  right 
ol  way  acquired  by  the  exercise  of  the  power  of  eminent 
domain  in  the  year  i868;  while  appellant  denied  such  acquisi- 
tion because  of  certain  alleged  defects  in  the  condemnation 
proceedings,  and  contends  that  by  reason  of  such  defects  the 
court  acquired  no  jurisdiction,  and  that  such  proceedings 
were  void.  The  trial  court  sustained  the  contention  of  the 
railroad  company  so  far  as  the  condemnation  procecdines  are 
concerned,  and,  as  his  opinion  on  that  question  fully  accords 
with  our  views,  and  has  our  approval,  we  adopt  that  part 
ci  it  as  our  own : 

"Defendants  claim  a  right  of  way  through  plaintiff's  land 
one  hundred  feet  wide  on  each  side  of  the  center  line  of  their 
track,  and  are  threatening  to  take  possession  thereof  to  its 
foil  width.  Plaintiff  admits  that  they  have  a  right  of  way 
fifty  feet  wide  on  each  side  of  the  center  line  of  their  track, 
and  brings  this  action  for  the  purpose  of  enjoining  them 
from  exclnding  him  from  either  of  the  strips  of  land  which 
lie  between  the  fifty  feet  and  the  one  hundred  feet  limits. 
It  appears  that  prior  to  and  at  the  time  of  the  building  of  the 
Siouz  City  &  Pacific  Railroad  through  Washington  county 
plaintiff  was  in  possession  of  three  contiguous  quarter  sec 
tions  of  land  adjacent  to  the  village  of  Arlington,  and  extend- 
ing east  therefrom.  The  first,  being  the  northwest  quarter 
of  section  i8,  township  17,  range  10,  he  occupied  as  the 
tenant  of  one  Thomas  Beatty;  the  second,  being  the  north- 
east quarter  of  said  section,  he  owned  and  resided  upon, 
which,  for  the  sake  of  convenience,  will  be  hereinafter  re- 
fened  to  as  the  'homestead';  and  the  third,  being  the  north- 
west quarter  of  section  17,  in  said  township  and  range,  he 
held  possession  of  under  a  privilege  of  cutting  hay  thereon. 
July  19,  1868,  the  aforesaid  railroad  company  filed  an  ap- 
plication in  the  county  court  of  said  county  for  the  appoint- 
ment of  commissioners  for  the  condemnation  of  a  right  of 
way  across  said  quarter  sections  of  land  one  hundred  feet  on 
each  side  of  the  center  line  of  its  tracks.  Commissioners 
were  accordingly  appointed,  and  they  reported  to  said  court 
that  the  plaintiff  was  damaged  in  the  sum  of  one  hundred 
and  fifty  dollars  for  the  right  of  way  as  prayed  for  through 
his  homestead  quarter.  From  this  award  he  appealed  to  the 
district  court;  but  he  subsequently  settled  with  the  company 
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for  five  hundred  dollars,  dismissed  his  appeal,  and  delivered 
to  the  company  a  deed  which  conveyed  to  it  an  easement  of 
20O  feet  wide  across  said  homestead.     Plaintiff   now   alleges 
that  defendants  obtained  no  right  of  way  by  virtue   of  said 
proceedings,  because  it  was  in  many  respects  irregular  and 
void.     But  if  said  condemnation  proceedings  were  irregular, 
or  even  void,  plaintifi  estopped  himself  from  making  such  a 
plea  when  he  dismissed  his  appeal  and    accepted   the  $500 
from  the  railroad  company.     Kile  v.  Yellowhead,  80  III.  208; 
Hartshorn  v.  Potroff,  89  III.    509;  Burns  v.  Railroad   Com- 
pany, 9  Wis,  450;  Hitchcock  v.  Danbury  Co.,  25  Conn.  516; 
Trester  V.  Railroad  Company,  33  Neb.  171,   49  N.    W.  mo. 
At  all  events,  plaintifi's  right  of  way  deed  closes  his  mouth 
as  to  the  existence  of  a  200-foot  right  of  way  across  his 
homestead.     It  is  true,  however,  that  he  alleges  that  said 
deed  was  altered  subsequent  to  delivery  thereof  by  a  chancre 
oi  the  word  'fifty'  to  'one    hundred  ,'   thereby  making  the 
right  of  way  200  feet  instead  of  100  feet    wide.     But  we  are 
compelled,  by  a  pre^ionderance  of  the  evidence,  to  find  that 
he  was  mistaken.     The  recital  in  the  deed  that  said  altera- 
tion was  made  before  the  execution  of  the  deed,  the  appear- 
ance of  the  ink,  and  the  similarity  of  the  penmanship  of  said 
alleged  alterations  with  the  .handwriting  of  the  body  of  the 
instrument,  and  J.  A.  Unthank's  testimony,  all  convince  the 
coart  that  plaintiff  has  forgotten  the  circumtances  attending 
the  execution  of  the  deed  and  about  the  alteration,  and  that 
he  must  have  known  at  the  time  that  he  was  making  a  con- 
veyace  of  a  200-foot  easement  to  the  company.     Moreover, 
the  condemnation  proceedings,  of  which  he    certainly  had 
knowledge,  related  to  a  203-foot  right  of  way,  and  so  did  the 
release  which    he  gave  to  the  company  for  damages.     The 
conclusion  is  irresistible  that  the  plaintifi  knew  that  the  rail- 
road company  was  attempting  to  procure  a  200-foot  right  of 
way,  not  only  through  his  homestead,  but  also  through  the 
other  two  quarter  sections  of  land   (indeed,  he  so  testified); 
and  that  as  to  said  homestead    he  is  now  estopped   by  his 
deed  to  claim   otherwise.     That  the    company  obtained  a 
200-foot  right  of  way  through  the  other  two  quarter  sections 
of  land  is  not  so  clear.     In  Trester  v.    Missouri   Pacific  R. 
R.  Co.,  33  Neb.  171,  49  N.  W.  mo,  it  was  held  that  a  peti- 
tion for  the  appointment  of  freeholders    to  assess  damages 
should    state,  among  other  things,  the  names  of  the  land- 
owners, if  known,  a  description   of  the  land   over  which  the 
railroad  is  located,  the  width  required  for  right  of  way  pur- 
poses, and  that  the  landowner  refuses  to  grant  a  right  of  way 
through  his  premises.     The  petition  filed   in  the  condemna- 
tion proceedings  in  question  did  not   state  the  names  of  the 
owners  of  the  lands  over  which  the  railroad  had  been  located, 
or  recite  that  the  owners  were  unknown,  or  allege  that  they 
had  refused  to  grant  a  right  of  way  over  their  premises. 
Plaintiff  contend  that  these  omissions  render  the  petition 
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jnrisdictionally  defective,  and  that  therefore  all  of  the  pro- 
ceedings based  thereon  are  void.  While  the  petition  does 
not  allege  that  the  owners  of  said  two  quarter  sections  of 
land  were  unknown,  the  proceeding  was  evidently  begun  by 
the  company  and  heard  by  the  court  on  that  assumption. 
The  published  notice  described  them  as  unknown  owners, 
and  that  is  sufficient  proof  of  the  fact,  which  has  passed 
unchallenged  for  thirty-four  years.  If  the  names  of  the 
owners  were  unknown,  it  is  manifest  that  they  could  not 
have  been  inserted  in  the  petition,  and  that  the  rule  laid 
down  by  the  case  of  Trester  v.  Missouri  Paci6c  R.  R.  Co. 
was  not  intended  to  be  applicable  to  such  a  case  as  this.  An 
allegation  that  the  names  of  the  owners  of  the  lands  were  un- 
known was  a  proper  one,  and  it  ought  to  have  been  put  into 
the  petition;  but  its  omission  was  not  fatal  to  the  jurisdic- 
tion of  the  county  court.  So,  too,  the  omission  of  an  allega- 
tion that  the  owners  had  refused  to  grant  a  right  of  way 
over  their  premises  is  immaterial  for,  after  a  studious  con- 
sideration of  the  statutes,  and  for  what  seems  to  be  the  bet- 
ter reasoning,  and  in  the  absence,  too,  of  authorities  to  the 
contrary,  we  are  of  the  opinion  that  in  cases  of  nonresidents 
it  is  not  essential  to  the  jurisdiction  of  the  county  court  that 
a  railroad  company  should  allege  in  its  application  for  the 
appointment  of  commissioners  that  it  had  first  tried  to 
obtain  a  right  of  way  by  agreement  with  the  owners  of  the 
lands  over  which  its  railroad  was  located.  Under  this  view 
of  the  law  tlie  application  aforesaid  was  sufficient  to  give 
the  county  court  jurisdiction  as  to  the  other  two  quarter 
sections  of  land  whose  owners  the  evidence  shows  were  then 
nonresidents. 

''The  notice  served  on  nonresidents  by  publication  was 
published  in  a  newspaper  in  Douglas  county,  and  it  was 
a  legal  notice  if  there  were  no  newspaper  then  being  pub- 
lished in  Washington  county.  Plaintiff  claims  that  the  burden 
of  showing  that  there  was  no  newspaper  published  in  Wash- 
ington county  at  that  time  rests  upon  the  defendants,  be- 
cause they  must  prove  a  valid  condemnation  proceeding. 
The  fact  that  the  notice  was  published  in  another  county, 
that  the  county  court  acted  on  said  notice,  and  that  said 
notice  has  passed  unchallenged  for  nearly  thirty-five  years, 
makes  a  prima  facie  case  in  defendant's  favor  as  to  this 
issue,  and  in  the  absence  of  testimony  to  the  contrary  war- 
rants the  court  in  holding  that  said  notice  was  properly 
published,  and  is  valid. 

"Plaintiff  also  alleges  that  said  condemnation  proceedings 
were  invalid  because  of  want  of  proof  of  payment  of  the 
damages  awarded.  He  admits  that  he  received  $500  for  a 
right  of  way  through  his  homestead.  J.  A.  Unthank  testi- 
fies that  he  received  from  the  county  court,  for  his  nephew, 
the  damages  which  were  awarded  for  a  right  of  way  over  the 
northwest  quarter  of  section  18;  and,  even  if  there  be  no  evi- 
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dence  of  bis  authority  to  receive  said  damages,  bis  testimony 
nevertheless  proves  that  they  were  paid  into  the  coanty^ 
court.  The  county  court  record  has  the  word  'Paid'  written 
on  the  margin  of  the  page  opposite  the  descriptions  'North- 
west quarter  of  section  17/  and  'Northwest  quarter  of  section 
18.'  This  word,  standing  before  the  description  'Northwest 
quarter  of  section  17,'  is  verified  by  Mr.  Unthank's  testimony; 
and  if  it  is  properly  before  the  northwest  quarter  of  section 
17*  on  which  the  damages  were  paid,  then  it  is  reasonable 
to  believe  that  it  would  not  have  been  written  opposite  the 
northwest  quarter  of  section  18,  unless  the  damages  had 
been  paid  on  that  quarter  also.  There  is  no  apparent  rea- 
son why  the  railroad  company  should  have  paid  in  the  dam- 
ages on  one  quarter  section  and  not  on  the  other,  nor  why 
the  county  court  should  have  written  the  word  'Paid'  rightly 
before  one  description  and  wrongly  before  the  other.  In 
Livingston  v.  Arnoux,  56  N.  Y.  518,  it  was  held  that 'an  official 
memorandum  made  by  an  officer  against  his  own  interest  is 
evidence  as  well  of  the  fact  against  bis  interest  as  of  the 
other  matters  contained  in  it.'  The  evidence  shows  that  the 
damages  were  paid  into  the  county  court,  and  it  is  reasona- 
ble to  infer  that  the  owners  of  the  lands  received  the  money. 
It  is,  at  all  events,  very  unlikely  that  plaintiff,  who  was 
then  occupying  the  land  as  an  agent,  and  who  had  full 
knowledge  of  the  condemnation  proceedings,  did  not  inform 
his  principals  of  the  seizure  of  a  right  of  way  over  their  land, 
and  that  they  did  not  thereafter  demand  and  receive  the 
damages  due  them.  We  are  therefore  of  the  opinion  and  so 
find,  that  the  Sioux  City  &  Pacific  Ry.  Co.  did,  by  valid 
condemnation  proceedings,  obtain  a  right  of  way  two  hun- 
dred feet  wide  over  the  aforesaid  three  quarter  section  of 
land.  The  right  thus  obtained  was  only  an  easement  under 
which  the  railroad  company  was  entitled  to  use  the  land  thus 
condemned  as  a  highway  for  the  purpose  of  operating  its 
road,  but  the  fee  remained  in  the  holders  of  the  legal  title, 
who  were  the  owners  of  the  servient  estate." 

The  appellant  further  contends  that  he  has  obtained  title 
to  the  strip  of  land  in  controversy,  or  at  least  a  part  of  it,  by 
reason  of  bis  alleged  open,  notorious,  exclusive,  continuous, 
and  uninterrupted  adverse  possession  thereof  under  a  claim 
of  title  for  more  than  the  statutory  period  of  limitation. 
This  requires  an  examination  of  the  evidence,  and  a  finding 
on  that  question.  It  appears  from  the  record  that,  except 
as  to  that  part  of  the  north  50-foot  strip  which  lies  west  of 
the  defendant's  section  house,  the  plaintiff's  use  of  the  dis- 
puted part  of  defendant's  right  of  way  was  for  agricultural 
purposes.  The  evidence  contained  in  the  bill  of  exceptions 
shows  that  the  plaintiff  cultivated  a  part  of  the  right  of  way 
situated  outside  of  the  railroad  fences,  cut  grass  thereon,  in 
fact  farmed  the  same  up  to  said  fences.  Such  use  was  per- 
missive only,  and  not  at  all  inconsistent  with  the  defendant's. 
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use  of  its  easement.  Plaintiff,  being  the  holder  of  the  legal 
title,  had  a  right  to  cut  the  grass  and  timber,  and  to  cultivate 
the  right  of  way  outside  of  the  railroad  company's  fences,  so 
long  as  the  company  did  not  need  the  grass  and  timber  for 
the  maintenance  of  its  track  and  such  cultivation  did  not 
interfere  within  the  proper  and  safe  running  of  its  trains. 
We  fail  to  see  anything  in  either  the  plaintiff's  claim  to  the 
grass  and  timber  or  his  cultivation  of  the  right  of  way  wtiich 
was  outside  of  the  defendant's  fences,  which  would  indicate 
that  such  use  was  other  than  permissive.  It  is  true  that 
appellant,  Roberts,  erected  fences  for  calf  pastutes  and  hog 
lots,  but  the  use  of  the  right  of  way  for  such  purposes  was 
not  less  permissive  and  consistent  with  the  company's  rights 
than  was  his  cropping  of  the  ground  within  the  200-foot 
strip.  It  appears  that  payment  was  made  to  the  plaintiff  of 
$ioo  by  Mr.  Hall,  the  defendant's  agent,  for  permission  to 
remove  earth  from  said  disputed  land,  and  for  a  waiver  of 
damages  therefor,  and  it  is  claimed  that  such  payment  was 
a  recognition  of  the  plaintiff's  claim  of  title,  but  it  is  doubt- 
ful whether  that  act  of  the  company,  which  appears  to  have 
been  done  in  ignorance  of  its  rights,  or  in  forgetfulness  of 
the  true  width  of  its  easement,  should  be  held  sufficient  to 
take  from  it  a  large  tract  of  land  which  the  state  has  per- 
mitted it  to  acquire  and  hold  for  the  purpose  of  a  public 
highway.  If,  as  was  held  by  the  Supreme  Court  of  Maryland, 
a  railroad  company  cannot  grant  an  easement  across  its  right 
of  way,  it  certainly  cannot  lose  its  right  of  way  by  unnecessa- 
rily paying  out  money  for  some  of  the  earth  thereof.  Sapp 
V.  N.  C.  Ry.  Co.,  51  Md.  ii$.  Again,  the  plaintiff's  posses- 
sion of  a  large  part  of  the  go-foot  strip  in  question  north  of 
the  defendant's  track  was  not  exclusive,  for  the  public  used 
said  strip  at  least  to  the  width  of  an  ordinary  wagon  track 
as  a  public  road;  and  the  same  may  be  said  of  that  ground 
which  was  used  by  the  company  for  the  storing  of  ties.  In 
order  to  obtain  title  by  adverse  possession,  the  plaintiff's 
use  of  the  portion  of  the  railroad  company's  right  of  way  in 
question  must  have  not  been  permissive,  but  must  have  been 
of  such  a  character  as  to  thereby  apprise  the  railroad  com- 
pany that  the  possession  was  intended  to  be  adverse,  and 
hostile  to  its  easement.  The  great  weight  of  authority 
is  that  fencing  and  cultivating  a  right  of  way,  cutting  the 
grass  and  timber  thereon,  and  using  the  land  for  pasturage, 
are  not  evidence  of  an  adverse  holding,  because  the  owner  of 
the  fee  has  the  right  to  do  these  things  so  long  as  they  do 
not  interfere  with  the  operation  of  trains.  They  are  in 
themselves  no  notice  to  the  company  that  its  right  to  use  its 
right  of  way  to  its  full  width  when  needed  will  be  contested 
or  denied.  The  Supreme  Court  of  Iowa,  in  Slocumb  v.  C, 
B.  8  Q.  R.  R.  Co.,  57  Iowa,  675,  11  N.  W.  641  (a  case  very 
much  like  the  one  at  bar),  said:  ''Plaintiff's  possession  was 
not  adverse  to,   nor  inconsistent    with,   the    right    of  the 
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defendant  to  occupy  the  whole  right  of  way  whenever  it  be- 
came necessary  or  desirable  to  do  so.'^  The  use  of  the  plaia- 
tiff  of  the  condemned  lands  alongside  of  the  railroad  for 
agricultural  purposes  so  long  as  the  same  was  not  required 
for  the  purpose  of  convenience  or  jUecessity  by  the  railroad 
company^  was  a  use  entirely  consistent  with  his  right  fis  the 
owner  of  the  fee,  and  was  not  incompatible  with  the  ease- 
ment granted  to  the  railroad  company.  Ry.  Co.  v.  Telford, 
89  Tenn.  293,  14  S.  W.  776;  Mobile,  etc.,  Co.  v.  Donovan 
(Tenn.)  58  S.  W.  309.  In  Northern  Pac,  etc..  Trust  Co.  v» 
Enyard  (Wash.)  64  I'ac.  516,  the  court  said:  '^Fencing  and 
cultivating  land  for  over  ten  years,  which  is  subject  to  a 
right  of  way,  is  not  adverse,  but  permissive,  since  it  is  not 
inconsistent  with  such  right  of  way."  We  are  therefore  of 
the  opinion  that  the  law  is,  and  as  a  matter  of  right  and 
logical  reason  ought  to  be,  that  no  part  of  a  railroad  com- 
pany's right  of  way  which  has  been  validly  procured  and 
paid  for,  and  over  whicn  it  is  running  its  trains  daily,  can 
be  lost  to  it  by  the  use  thereof  of  the  owner  of  the  adjoining: 
land,  which  is  permissive  or  consistent  with  the  company's 
use  of  its  tracks;  such  as  cultivating,  pasturing,  mowing, 
or  cutting  the  timber  thereof.  In  this  state,  where  thousands 
of  fertile  acres  of  railroad  rights  of  way  can  be  profitably  cul- 
tivated by  adjoining  landowners  without  detriment  to  the 
railroads,  the  court  ought  not  to  deprive  the  state  and  the 
landowners  of  such  sources  of  profit  by  adopting  a  rule  which 
will  compel  the  railroad  companies  to  fence  their  rights  of 
way  to  their  full  width  in  order  to  save  their  easements. 

Plaintiii  has  called  the  court's  attention  to  that  section  of 
the  statute  which  relates  to  fencing  railroads,  and  has  argued 
inferentially^  at  least,  that  a  railroad  company  loses  its  right 
of  way  by  failing  to  fence  it.  This  statute  requires  the  fenc- 
ing of  a  right  of  way  for  the  protection  of  live  stock,  and  it 
does  not  provide  that  a  failure  to  fence  shall  in  any  respect 
afiect  its  right  to  its  easement  or  determine  the  width  thereof. 
The  use  of  its  track  by  a  railroad  company  is  an  assertion  of 
its  right  to  the  full  width  of  its  right  of  way,  and  it  is  imma- 
terial where  it  places  it  fences  for  the  exclusion  of  stock  from 
its  track.  The  location  of  such  fences  is  not  in  itself  con- 
clusive evidence  of  abandonment  of  any  part  of  the  right  of 
way  which  may  be  outside  thereof.  The  statute  is  a  police 
regulation,  and  the  only  penalty  for  its  violation  is  an  action 
for  negligence. 

It  is  said  that  there  is  no  evidence  that  the  50-foot  strips 
of  right  of  way  in  dispute  are  necessary  for  the  operation  of 
defendant's  railroad,  and  therefore  the  plaintiff  claims  that 
he  ought  at  all  events  to  be  awarded  the  injunction  prayed 
for  The  statute  provides  that  a  railroad  company  may  ac- 
quire for  right  ot  way  purposes  so  much  land  as  may  be  nec- 
essary therefor,  not  exceeding  200  feet  in  width.  Whether 
the  amount  asked  for  in  a  condemnation  proceeding  is  neces- 
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sary  or  not  must  be  determined  in  such  proceedins:,  and  the 
condemnation  of  a  certain  width  {or  a  right  of  way  is  an 
adjudication  that  said  width  is  necessary.  The  case  of  the 
Northern  Pacific  R.  R.  Co.  v.  Smith,  171  U.  S.  260,  18  Sup. 
Ct.  794,  43  L.  Ed.  157,  was  an  ejectment  suit  against  the 
company  to  recover  a  portion  of  its  right  of  way.  The  trial 
court  found  that  the  company  claimed  a  400-foot  right  of  way 
nader  a  grant  by  Congress,  that  the  company  had  actually 
used  only  25  feet  thereof,  that  the  remaining  part  was  not 
necessary  for  the  operation  of  the  road,  and  that  the  plaintiff 
should  recover.  The  Supreme  Court  of  the  United  States 
reversed  the  case,  holding  that  a  grant  of  400-foot  right  of  way 
was  conclusive  that  such  an  amount  was  necessary,  and  that 
a  showing  of  the  amount  actually  used  was  immaterial.  The 
case  is  also  an  authority  that  ejectment  will  not  lie  against 
a  right  of  way  obtained  with  the  knowledge  of  the  owner  of 
the  fee.  Under  this  decision  the  plaintiff  herein  could  not 
recover  the  land  in  question  by  ejectment,  and  it  is  therefore 
donbtful  about  his  right  to  an  injunction  to  prevent  the  com- 
pany taking  its  own.  The  most  logical  rule  is  that  an- 
nounced in  Hurd  v.  Rutland  Railroad  Company,  2$  Vt.  116, 
in  which  the  Supreme  Court  of  that  state  held  that  those 
from  whom  land  has  been  taken  for  a  right  of  way  retain  no 
unqaestionable  right  to  its  use  for  pasturage  or  otherwise, 
and  that  the  right  of  the  railroad  company  to  the  use  and 
possession  of  its  right  of  way  is  absolute  during  the  existence 
of  the  easement.  Dietrichs  v.  Lincoln,  etc.,  Railroad  Co., 
13  Neb.  361,  13  N.  W.  624,  is  a  decision  to  the  effect  that  the 
judgment  of  a  railroad  manager  that  a  certain  tract  of  land 
ought  to  be  condemned  for  railroad  purposes  is  prima  facie 
evidence  that  said  land  is  necessary  for  the  operation  of 
the  road.  If  this  be  so,  then  the  judgment  of  the  defendant, 
as  indicated  by  the  threat  alleged  that  it  ought  to  take  pos- 
session of  its  right  of  way  to  its  full  width,  ought  to  be  at 
least  prima  facie  evidence  of  the  necessity  of  such  taking,  and 
casts  upon  the  plaintiff  the  burden  of  proving  that  the  com- 
pany does  not  need  the  land  in  controversy;  and  the  cases 
of  Forney  v.  F.,  E.  &  M.  V.  R.  R.  Co.,  23  Neb.  465,  36  N. 
W.  806,  and  C,  B.  &  Q.  R.  R.  Co.  v.  Hull,  24  Neb.  740,  40 
N.  W.  280,  decide  nothing  contrary  to  this  rule.  It  cannot 
be  the  law  that  even  a  railroad  company  must  prove  that  it 
needs  its  property  in  order  to  recover  possession  of  it.  If 
plaintiff  believed  that  defendant  did  not  need  a  200-foot  right 
of  way  through  his  homestead,  he  should  have  raised  that 
issue  in  the  condemnation  proceeding.  He  did  not  do  so, 
and  we  do  not  perceive  how  he  can  do  so  now,  either  justly 
or  lawfully,  without  at  least  tendering  back  to  the  company 
a  proper  part  of  the  $500  which  he  received  as  compensa- 
tion for  the  200-foot  easement. 

We  come  now  to  consider  the  rights  of  the  parties  as  to 
that  part  of  the   ;o-foot  strip  in  question    occupied   by   the 
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plaintifi's  elevator,  comprising  1,960  square  feet.     The  tesli- 
mony  establishes  that  from   the  west  line  of  section    18, 
running  north  and  south,  which  is  the  east  line  of  the  villai^e 
of  Arlington,  and  extending  east  along    the  railroad   of  the 
defendant's  335  feet  to  the  fence  inclosing  the  section  house 
referred  to  in  the  record,  is  a  strip  of  ground    50  feet  wide. 
Upon  a    part  of,  and  near  the  west  end  of,  this  strip  the 
plaintifi,  in  the  year  1880,  erected  a  granary,   extending  east 
100  feet  and  adjacent  to  the  right  of    way  of  the  defendant 
measuring  50  feet  from  the  center  of  its  track,  north.     He 
maintained  said  granary  at  that  point  until  the  year  1882,  in 
connection  with  an  elevator  which  he  had  erected   upon  the 
ground  which  he    leased  of    the  defendant    on   its   50-foot 
right  of  way,  at  which  time  he  removed  the  granary  referred 
to  across  the  road  to  the  north,  and  erected  upon  the  former 
site  of  said  granary  a  gristmill,  at  which  time  the  defendant 
ths  Sioux  City  &  Pacific  Railroad    Company,  at  the  request 
of  the  plaintifi,  constructed  a  spur  track  from  its  main  line  to 
the  plaintiff's  mill  for  his  accommodation  in  the  shipment  of 
the  products  of  the  mill.     The  spur  track    was  constructed 
from  near  the  section  house  over  the  50-foot  right  of  way  on 
the  north  of  the  main  tracks  of  the  railroad  toward  the  west, 
parallel  with  the  side  track  to  a  point  a  short  distance  west 
and  south  of  the  mill.     Some  time  during  the  spring  of  the 
year  1885  the  elevator  which  plaintiff  was  maintaining  upon 
the  ground    which  he  leased  of  the  defendant  soutwest  of 
the  mill,  together  with  the  mill,  was  burned    to  the  ground, 
and  the  plaintiff  discontinued  the  use    of  the  leased  ground. 
Plaintifi  immediately  began  the  construction   of  an   elevator 
upon  the  site  of  the  mill  which  was  burned,  and  which  had 
been  formerly  occupied  by  the  granaries    referred  to;  also 
some  coal  houses,  which   extended  for  some  distance  to  the 
east  thereof,  being  something  near  100  feet  in  length,  east  of 
the  elevator.     From  that  point  to  the  west  line  of  the  fence 
inclosing  the  section  house  plaintiff  occupied  the  ground  with 
his  lumber  yard  and  for  a  stone  yard  until  the  year  1898,  when 
he  tore  down    a  portion   of  the  coalhouse,  and   erected,  or 
permitted  to  be  erected,  another  elevator,  which  is  occupied 
by  his  lessee,  who  is  the  son  of  the  plaintiff,  and  which  they 
continued  to  occupy  and  use  until  the  commencement  of  this 
suit.     At  the  place  where   this  elevator  is    standing,   the 
tracks  of  the  company  have  never  been  fenced  by  it,  but 
appellant  (Roberts)  has   maintained  a  fence  inclosing  his 
own    land    upon    a    line    running   100  feet  north   of  the 
track;  that  is,  along  the  northern   boundary  of  the  right 
of  way  as  claimed  by  the  company.     The  controverted  strip 
lying  between  this  boundary  and  a  line  running  parallel  with 
and  50  feet  from  the  track  has,  with  the  exception  of  that  part 
of  it  actually  occupied  bv  the  above-mentioned  structures  of 
appellant,  continuously  since  the  building  of  the  road  been  in 
use  by  the  company  for  a  section    house  yard,  for  a  spur 
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track,  and  as  dumping  and  storage  ground  for  ties,  rails,  and 
like  material,  and  by  the  permissive  use  of  a  part  of  it  by  the 
public  for  a  road.  During  the  same  time  the  company  have 
burned  fire  guards  and  cut  the  grass  growing  upon  the 
ground  in  like  manner  as  with  other  parts  of  its  right  of 
way.  The  now  existing  elevator  was  built  in  1900,  in  the 
face  of  protest  and  disputed  right,  so  that  there  are  no 
equitable  considerations  of  estoppel  or  other  kind  to  obscure 
legal  principles  or  restrain  their  application. 

It  seems,  then,  that  the  strip  lying  50  feet  north  of  the 
unfenced  portion  of  the  company's  track,  if  regarded  as  a 
whole,  was  used  in  common  by  the  appellant  and  the  com- 
pany and  by  the  public  for  highway  purposes.  We  think 
this  fact  has  an  important  bearing  upon  the  question  whether 
appellant  bad  open,  notorious,  and  exclusive  possession  under 
claim  of  title  to  the  grounds  occupied  by  his  buildings. 
That  the  company  was  ever  actually  notified  that  he  made 
such  a  claim,  or  regarded  his  possession  as  so  characterized, 
until  about  the  time  of  the  building  of  the  new  elevator,  is 
not  asserted;  and  the  first  building  he  erected  on  the  right 
of  way,  on  a  site  adjoining  the  land  in  dispute,  was  built 
under  a  lease  from  the  company.  Elevators,  granaries, 
cribs,  coal  sheds,  and  similar  structures  are  in  the  nature  of 
warehouses,  and  serve  as  adjuncts  and  accessories  to  the 
carrying  on  of  the  trade  and  transportation  which  are  the 
principal  objects  for  which  railroad  companies  are  created. 
As  in  the  case  of  passenger  stations  and  depot  buildings,  it  is 
within  the  charter  powers  of  the  companies  to  erect  and 
maintain  them  themselves,  or  they  may  permit  them  to  be 
built  by  other  corporations  or  by  individuals  upon  their  rights 
of  way,  and  in  either  case  they  serve  the  same  purpose.  But, 
in  the  nature  of  things,  at  least  in  the  absence  of  agreement 
or  evidence  to  the  contrary,  such  occupancy  must  be  re- 
garded as  permissive,  and  subject  to  be  terminated  at  any  time 
when  the  company  shall  require  the  grounds  for  the  erection 
of  such  structure  by  itself,  or  for  occupancy  by  side  tracks 
and  sidings;  otherwise  the  utmost  vigilance  might  be  re- 
quired of  railroad  corporations  to  preserve  the  beneficial  and 
necessary  use  of  their  rights  of  way  for  their  own  purposes 
from  being  destroyed  or  taken  away  from  them  by  ^'squatters" 
and  adverse  claimants.  Manifestly,  as  it  seems  to  us,  such 
a   situation  would  be  contrary  to  public  policy. 

Again,  as  we  have  stated  above,  a  railroad  company  acquir- 
ing its  right  of  way  by  condemnation  proceedings  under  the 
Constitution  and  laws  of  this  state  does  not  obtain  a  fee  title 
thereto.  It  secures  merely  an  easement  in  the  right  of  way, 
which  authorize  it  to  build  and  operate  its  railroad  as. a  pub- 
lic highway.  The  fee  title  and  servient  estate  remains  in 
the  original  owner,  and  may  be  sold  and  conveyed  by  him  to 
another.  In  the  very  nature  of  things,  the  railroad  company 
cannot  dispose  of,  alienate,  or  even  lease  its  easement  for  any 
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purpose  except  for  the  operation  of  a  railroad ;  and  whenever 
the  right  of  way  is  abandoned  for  that  purpose  it  reverts  at 
once  to  the  owner  of  the  servient  estate.     Such  was  the 
right  obtained  by  the  railroad  company  to  the  land  in  con- 
troversy in  this  case.     Therefore  it  is  not  manifest  to  us  ho^Hr 
title  or  right  to  this  easement  of  the  company  can  be  obtained 
by  a  third   person  by  adverse  possession.     It  follows,   as  a 
logical  consequence,  that  persons  erecting    structures,  such 
as  the  ones    above  described,  upon  railway  rights  of  way, 
do  so  with  the  knowledge  of  existing  conditions,  and  their 
occupancy  will  be  persumed  to  be  permissive  only,  and    by 
the  express  or  tacit  license  of  the  company    at  least,   until 
the  latter  shall  be  distinctly  notified  that  the  occupiers  are 
claiming  a  superior  right.     This  conclusion  renders  it  un- 
necessary to  decide  whether  in  any  case  a  railroad  company 
can  be  deprived  of  its  right  of  way  by   adverse  possession. 
The  railroad  company  filed  a  cross-bill  in  the  district  court 
praying  for  a  dismissal   of  the  plaintiff's  petition,  and  for 
a  decree  quieting  title  to  its  right  of  way  over  all  the  lands 
in  controversy.     The  trial  court  granted  the  prayer  except 
as  to  the  elevator  and  site,  and  the  right  of  ingress  and  egress 
thereto,  adjudging  the  latter  to  be  in  the  plaintiff.     We  are 
of  the  opinion  that  the  district  court  was  wrong  in  granting: 
the  plaintiff  such  relief,  and  for  that  reason  the  decree  of  that 
court  must  be  reversed. 

We  find  that  the  plaintiff  has  failed  to  show  any  ground  for 
relief,  that  his  petition  should  be  dismissed,  and  that  the 
prayer  of  the  defendant's  cross-bill  should  be  granted  to  the 
extent  that  its  easement  be  quieted  in  and  to  the  whole  of 
its  right  of  way  in  question.  It  is  therefore  ordered  that  the 
decree  of  the  district  court  be  reversed,  and  a  judgment  en- 
tered in  this  court  in  accordance  with  this  opinion. 

Judgment  accordingly. 


CHRISTY  et  al.  v.  DBS  MOINES  CITY  RY.  CO. 

(Supreme  Court  of  Iowa,  Jan.  18,  1905.) 

[102  N.  W.  Rep.  194.] 

Street  Railroads — Negligence — Inttructions. 

In  an  action  against  a  street  railroad  for  injuries  from  a  collision, 
instructions  directing  a  verdict  for  defendant  if  plaintiff  failed  to 
prove  freedom  from  contributory  negligence,  and  enumerating  the 
acts  of  negligence  relied  on  in  the  petition,  except  that  of  failing  to 
stop  the  car  after  the  motorman  saw  plaintiff's  danger,  and  charging 
that,  if  the  jury  failed  to  find  any  of  the  acts  of  negligence,  their 
verdict  would  be  for  defendant,  were  inconsistent  with  a  charge  that, 
though  plaintiff  was  negligent,  yet  defendant  would  be  liable  if  its 
employees  saw  plaintiff,  and  knew  of  his  perilous  position,  and  failed 
to  use  ordinary  care  to  prevent  injury. 

Theory  of  the  Case. 

It  is  proper  to  submit  defendant's  theory  of  the  case,  although  it 
is  supported  by  the  testimony  of  but  one  witness. 
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Street  Railroads — Negligence — Instructions. 

In  an  action  against  a  street  railroad  for  injuries  from  a  collision, 
a  charge  that,  if  the  motorman  slowed  up  the  car  expecting  that 
plaintiff's  team  would  pass  in  front,  and  thereupon  noticed  the  team 
turn  as  if  to  pass  behind  the  car,  and  believed  that  it  was  plaintiff's 
intention  to  pass  behind  the  car,  and  moved  the  car  forward  to  give 
plaintiff  more  room  in  which  to  pass,  when  plaintiff's  horses  became 
frightened  and  started  suddenly  in  front  of  the  dar,  and  the  accident 
occnrred  without  defendant's  negligence,  the  verdict  should  be  for 
defendant,  did  not  assume  the  facts  recited  therein,  and  was  not 
erroneous. 

Same— Frightening  Teams — Duty  of  Motorman. 

Where  a  motorman  observed,  on  moving  the  car  forward,  that  a 
teem  of  horses  became  frightened,  and  was  undertaking  to  pass  in 
front  of  the  car,  it  was  his  duty  to  stop  the  car,  if  it  could  be  done 
in  the  exercise  of  ordinary  care,  in  time  to  avoid  an  injury. 

Same — Municipal  Ordinances— Evidence. 

In  an  action  against  a  street  railroad  for  injuries  from  a  collision, 
municipal  ordinances  requiring  employees  of  the  railroad  to  use 
reasonable  care  to  prevent  injniy,  and  to  stop  the  car  on  the  appear- 
ance of  danger  to  any  one  near  the  track,  and  to  use  proper  care  to 
prevent  injury  to  teams,  state  merely  general  rules  of  law,  and  are 
properly  excluded  from  evidence. 

Bankruptcy  of  Party  after  Trial— Right  to  Appeal. 

Where,  after  a  trial  resulting  in  a  verdict  for  defendant,  plaintiff 
was  adjudged  a  bankrupt,  and  his  trustee  substituted,  plaintiff  could 
neyertheless  prosecute  an  appeal  on  the  trustee's  filing  his  written 
consent  thereto,  and  defendant  had  no  ground  of  complaint. 

Appeal  from  District  Court,  Polk  County;  Wm.  H.  Mc- 
Henry,  Judge. 

Action  for  damages  resulting  in  a  verdict  and  judgment 
for  defendant.     The  plaintifis  appeal.    Reversed. 

Carr»    Hewitt,   Parker    &    Wright    and    C.   C.  &  C.   L. 
Nourse,  for  appellants. 
N.  T.  Guernsey,  for  appellee. 

LADD,  J.  The  defendant  operates  a  street  railway  on 
Ninth  street  in  Des  Moines.  The  plaintiff,  accompanied  by 
a  niece,  and  driving  a  span  of  three  year  old  colts  hitched  to 
a  cutter,  was  approaching  the  track  from  the  east  on  State 
street.  In  crossing  the  cutter  was  struck  by  one  of  defend- 
ant's cars  coming  from  the  south,  and  demolished.  The 
plaintiff  was  permanently  injured,  and  one  of  the  horses  so 
disabled  that  it  was  subsequently  shot.  The  city  ordinances 
prohibited  the  defendant  from  moving  its  cars  at  a  higher 
speed  in  the  residence  portion  of  the  city  than  12  mile  per 
hour.  Considerable  evidence  tended  to  show  that  this  one 
was  moving  at  the  rate  of  15  to  20  miles  per  hcur,  and,  if 
so,  the  circumstances  were  such  that  it  might  have  been 
found  that,  had  the  speed  not  exceeded  that  allowed  by 
ordinance,  the  collision  would  not  have  occurred.  The  jury 
specially  found  that,  as  the  car  approached  the  street  inter- 
section, its  speed  did  not  exceed  eight  miles  per  hour.  The 
motorman,  corroborated  somewhat  by  the  conductor,  testified 
that  he  slowed  the  car  down  to  about  four  miles  per  hour, 
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that  Christy  stopped  his  team,  and,  as  be  turned  their  heads, 
as  if  to  drive  to  the  south  aroand  the  car,  it  started  again, 
when  the  team  became  frightened,  and  lunged  in  a  north- 
westerly direction  in  front  of  the  car.  A  more  particular 
statement  is  not  essential  to  an  understanding  of  the  ques- 
tions raised. 

I.  Appellant  contends  that  the  first,  fourth,  and  eighth 
paragraphs  of  the  court's  charge  are  inconsistent,  and  be- 
cause thereof  tended  to  mislead  and  confuse  the  jury.  In 
the  first  it  is  said  that  the  burden  of  proof  is  on  plainti£f 
to  establish  three  things:  'Ki)  That  he  was  injured  and 
his  property  destroyed  by  the  car  of  the  defendant  at 
the  time  and  place  mentioned  in  the  evidence,  substantially 
as  alleged  in  his  petition.  (2)  That  said  injury  was  the  nat- 
ural and  proximate  result  of  negligence  on  the  part  of  the 
defendant.  (3)  That  the  plaintiff  was  free  from  any  negli- 
gence which  contributed  to  his  injury  or  the  destruction  of  his 
property.  And  if  the  plaintiff  has  proven  each  and  every  of  the 
said  propositions  by  a  preponderance  of  the  evidence,  you 
will  find  for  the  plaintiff;  but  if  he  has  failed  to  establish  any 
one  of  said  propositions  by  a  preponderance  of  the  evidence, 
your  verdict  will  be  for  the  defendant."  It  will  be  observed 
that  upon  the  failure  to  find  that  plaintiff  was  free  from  any 
negligence  a  verdict  for  defendant  is  directed.  The  fourth 
instruction  enumerated  the  grounds  of  negligence  alleged  in 
the  petition:  ''In  approaching  the  crossing  of  State  street 
and  Ninth  street  without  ringing  the  bell  or  gong,  or  making 
any  other  signal;  by  running  over  said  crossing  at  the  time 
at  a  great,  dangerous,  and  unlawful  rate  of  speed,  and  at  a 
rate  of  speed  greater  than  twelve  miles  per  hour;  in 
failing  to  keep  a  lookout  for  persons  passing  and  repassing 
upon  the  said  streets;  in  failing  to  stop,  the  said  car  after  the 
defendant's  motorman  saw  the  plaintiff  approaching  the  said 
crossing,  and  in  not  having  stopped  the  car  after  the  said 
motorman  saw  the  danger  and  peril  of  the  plaintiff."  The 
undisputed  facts  are  then  recited,  and  the  court  proceeds: 
''If,  therefore,  you  find  from  the  evidence  that  the  defend- 
ant, by  its  employees  in  charge  of  said  car,  approached  the 
said  crossing  without  ringing  a  bell  or  gong  or  giving  any 
other  signal  of  its  approach;  that  said  car  was  at  the  time 
running  over  said  crossing  at  such  a  rate  of  speed  as  to  en- 
danger the  lives  of  persons  traveling  over  the  same,  or  at  a 
rate  of  speed  greater  than  twelve  miles  per  hour;  that  its 
employees  in  charge  of  the  car  failed  to  slow  up  the  said  car 
before  reaching  the  said  crossing;  and  if  you  further  find 
that  the  defendant's  employees  in  charge  of  the  said  car  in 
any  or  all  of  the  said  particulars,  under  all  the  circumstances 
surrounding  them  at  the  time,  did  not  exercise  reasonable 
and  ordinary  care  in  and  about  the  management  of  the  said 
car  while  approaching  and  passing  over  said  crossing — then 
you  will  be  warranted  in  finding  that   defendant  was  negli- 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S         45 

Chriaty  v.  Des  Moines  City  Ry.  Co 

gent;  and  if,  by  reason  of  such  negligence,  yon  further  find 
that  plaintiff  sustained  injury,  without  fault  or  negligence  on 
his  part,  which  directly  contributed  to  said  injury,  then  you 
will  find  for  the  plaintiff.  But,  if  you  fail  to  so  find,  then 
your  verdict  will  be  for  defendant."  Thus,  after  repeating 
the  four  grounds  of  negligence,  the  last  is  entirely  eliminated 
from  the  hypothetical  statement  of  facts,  and  the  jury  in- 
structed, upon  failure  to  find  any  one  of  the  other  three,  or 
freedom  from  negligence  on  the  part  of  plaintiff,  ''your  ver- 
dict will  be  for  the  defendant."  It  may  be  that  the  word 
''verdict"  was  intended  in  the  sense  of  "finding,"  and  what 
was  meant  was  verdict  for  defendant  as  to  the  particulars 
previously  mentioned.  But  it  is  not  so  limited,  nor  is  this 
the  necessary  import  oi  the  language.  In  the  twentieth 
instruction  attention  is  directed  to  the  forms  of  verdict 
attached,  designated  as  verdicts,  and  in  the  instruction  fol- 
lowing the  final  conclusion  is  referred  to  as  a  verdict.  The 
jury  might  have  concluded  that  "verdict,"  as  found  in  the 
above  instructions,  had  reference  to  the  determination  of 
the  case  by  them,  and  to  be  expressed  in  one  of  the  forms  ac- 
companying the  charge;  and,  if  so,  these  paragraphs  were 
inconsistent  with  the  eighth  instruction,  in  which  the  jury 
was  advised  that:  "If,  under  all  the  evidence  and  the  forego- 
ing instructions,  you  find  that  the  plaintiff  Was  negligent,  still 
the  defendant  cannot  avoid  liability,  if  you  further  find  from 
the  evidence  that  the  plaintiff  at  the  time  in  question  was 
in  a  perilous  position,  and  that  the  defendant's  employees 
in  charge  of  the  said  car  saw  the  plaintiff,  and  knew  that  he 
was  in  such  perilous  position,  or  might  have  known  he  was 
in  peril  by  the  use  of  ordinary  care  after  he  saw  him,  and 
thereafter  failed  to  use  ordinary  care  to  stop  the  car  and 
prevent  the  injury  of  the  plaintiff;  and  if  you  further  find 
that  by  the  use  of  ordinary  care  defendant's  employee  in 
charge  of  the  said  car,  under  such  circumstances,  could  have 
avoided  any  injury  which  you  find  the  plaintiff  may  have 
sustained,  then  the  plaintiff  will  be  entitled  to  recover,  and 
you  will  find  for  the  plaintiff;  but,  if  you  fail  to  so  find  upon 
this  part  of  the  case,  you  will  find  for  the  defendant."  True, 
the  instructions  are  to  be  read  together,  as  argued  by  appellee, 
but  this  does  not  wipe  out  the  conflicting  statements  con- 
tained in  those  quoted.  The  case  is  readily  distinguisha- 
ble from  McKern  v.  City  of  Albia,  69  Iowa,  447,  29  N.  W. 
421.  There  the  jury  was  told,  in  substance,  that,  if  the  city 
was  charged  with  notice  of  the  defect  in  the  walk,  to  find  for 
plaintiff.  Manifestly,  this  meant  as  to  that  particular  matter, 
or  in  event  the  other  issues  submitted  in  the  instructions  and 
declared  essential  to  recovery  were  found  for  her.  The  in- 
struction contained  no  direction  as  to  what  verdict  to  return. 
In  State  v.  Calkins,  73  Iowa,  128,  34  N.  W.  777^  the  defend- 
ant was  accused  of  uttering  a  forged  intrument,  and  in  one 
instruction  the  element  of  knowledge  was  omitted.    As  it 
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was  to  be  implied,  however,  and  another  instruction  explic— 
itly   stated  that  it  was  essential  to  conviction,  no  prejudice 
could  be  said  to  have  been  suffered.     In  Riegelman  v.  Todd» 
77  Iowa,  696,  42  N.  VV.  $17,  and  also  in  Perpetual  B.  &  L.  Ass'o 
V.  U.  S.  Fidelity  &   Guaranty  Co.,  118  Iowa,  729,  92  N.  W. 
686,  the  general   statement   as  to  the  burden  of  proof  in  the 
case  required  all  the  defenses  to  be  established  by  a  prepon- 
derance of  the  evidence,  but,  as   the  instructions  following: 
each  defence  were  specifically  submitted  with  direction  that, 
if  sustained,   the  verdict  should  be  for  defendant,    it  was 
thought  that  the    jury  must    have  understood  the  general 
statement  to  relate  to  the  burden  of  proof  merely,  and  could 
not  have  been  misled  into  supposing  ''more  was  required  than 
specifically  stated  as  essential  in   considering  the  several 
defenses  to  justify  a  verdict.*'     The  instant  case  is  ruled  by 
Quinn  v.  C,  R.  I  &  P.   R.  Co.,  107  Iowa,  710,  77  N.  W.  464. 
There  the  deceased  went  between  moving  cars  to  uncouple 
them,  when  his  foot  was  caught  in  a  defective  switch,  and 
he  was  run  over.  The  defendant  pleaded  that  the  risk  was 
assumed.    In  the  fifth  instruction  the  court  told  the  jury  that, 
if  the  injury  was  caused  by  defendant's  negligence,  without 
any  fault  on  the  part  of  deceased,  the  verdict  should  be  for 
plaintiff;  and,  although  instructed  fully  in  another  paragraph 
concerning  his  alleged  assumption  of  risk,  it  was    held  that, 
*'as    the  fifth  paragraph  instructed  the  jury  in  plain  terms 
to  return  a  verdict  for  the  plaintiff  if  the  statements  set  out 
were  proven,  it  was  to  that  extent  in  conflict  with  the  other 
paragraph,  and  of  a  nature  to  confuse  the  jury."    To  the 
same  effect,  see  Meyer  v.  Boepple  Button  Co.,  112  Iowa,  51, 
83   N.  VJ.  809.     These  decisions  are  directly  in   point,  and, 
following  them,  paragraphs  i    and  4  of  the  charge  must   be 
declared  erroneous  and  prejudicial.     Appellee  suggests  lack 
of  prejudice,  in  that  a  verdict  for  plaintiff  would   have  been 
without    support  in  the    evidence.    Without  reviewing  the 
record,  we  are  content  to  say  that  the  evidence  was  sufficient 
to  carry  the  case  to  the  jury. 

2.  In  the  ninth  instruction  the  theory  of  the  defendant  was 
submitted  to  the  jury.  That  this  was  proper,  even  though 
supported  by  the  testimony  of  but  one  witness,  cannot  well 
be  questioned.  We  set  it  out  as  the  best  response  to  the 
criticisms  of  appellant:  '4f  you  find  from  the  evidence  that 
the  motorman  in  charge  of  the  car  in  question  slowed  up  the 
car,  or  stopped  it,  at  the  intersection  of  Ninth  and  State 
streets,  expecting  that  the  plaintiff's  team  would  pass  in 
front,  and  that  thereupon  the  said  motorman  noticed  the 
heads  of  plaintiff's  team  turning  towards  the  south  as  if  to 
pass  behind  the  car;  and  if  you  find  that  the  said  motorman 
believed,  and  had  reason  to  believe,  that  it  was  the  intention 
of  the  plaintiff  to  turn  southward,  and  pass  behind  the  car, 
and  that  thereupon  the  motorman  moved  the  car  forward 
to  give  the  plaintiff  more  room  in  which  to  pass  behind  said 
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car,  and  that  the  plaintifi's  horses  thereupon  became  (right- 
eoed,  and  started  saddenly  toward  and  in  front  of  the  said 
car,  and  were  by  that  means  struck  by  the  car;  and  if  you 
conclude  from,  such  facts,  if  such  you  find  to  be  the  facts, 
that  the  accident  occurred  without  negligence  on  the  part 
of  the  defendant,  as  defined  to  you  in  these  instructions — 
then  your  verdict  will  be  for  the  defendant."  It  will  be 
observed  that  the  facts  as  recited  by  the  motorman  are  hypo- 
thetically  stated,  and  not  assumed,  as  contended,  and  that 
even  then  recovery  is  denied  only  on  condition  that  the  acci- 
dent occnrred  without  any  negligence  on  the  part  of  the  de- 
fendant. The  exceptions  urged  are  based  on  the  exclusion  of 
this  last  clause,  and,  of  course,  without  it  the  instruction 
wonld  have  been  erroneous.  With  it,  the  instruction  is 
not  vulnerable  to  the  criticisms  urged. 

3.  Bat  the  court  might  well  have  been  more  explicit  in 
referring  to  the  negligence  of  the  defendant.  Even  though 
the  motorman,  acting  as  an  ordinarily  prudent  person,  might 
have  supposed  that  plaintiff  was  attempting  to  drive  be- 
hind the  car,  it  was  stilt  a  question  whether,  acting  as 
an  ordinarily  cautious  man,  he  should  have  started  the  car 
forward  before  the  plaintiff  bad  done  so.  And,  even  if  he 
was  not  at  fault  in  moving  the  car  forward,  yet  if  it  had 
slowed  down  to  four  miles  per  hour,  and  he  observed,  imme- 
diately after  moving  it  forward,  that  plaintiff's  horses  were 
frightened,  had  changed  their  course,  and  were  undertaking  to 
pass  in  front  of  the  car,  it  was  his  duty  to  stop  the  car,  if  it 
could  have  been  done,  in  the  exercise  of  reasonable  care,  in 
time  to  avoid  the  injury.  In  other  words,  in  submittting  the 
theory  of  the  case  raised  by  the  evidence  introduced  by  de- 
fendant in  the  concrete,  the  situation,  in  so  far  as  favorable 
to  the  plaintiff,  and  arising  out  of  the  same  evidence,  should 
also  have  been  stated  in  the  same  way,  rather  than  merely 
by  reference  to  negligence  in  the  abstract 

4.  The  following  ordinances  were  excluded  from  evidence 
on  objection  by  defendant  because  merely  expressive  of  rules 
of  law  independent  of  such  regulations:  ''(6)  Conductors 
and  drivers  employed  by  said  company  shall  use  reasonable 
care  and  diligence  to  prevent  injury  to  persons,  and  on  the 
appearance  of  danger  to  any  one  on  or  near  the  track  the 
car  shall  be  stopped,  when  by  so  doing  such  danger  can  be 
averted.  (7)  AH  proper  care  shall  be  used  by  conductors  and 
drives  to  prevent  injury  to  teams,  carriages,  wagons,  and 
other  vehicles."  The  ruling  was  correct.  In  the  use  of  the 
streets  the  company  was  bound  to  exercise  reasonable  care, 
and  in  doing  this  must  pursue  such  a  course  as  will  avoid 
injury  to  persons  and  property.  If,  to  avert  danger,  the 
stopping  of  the  car  is  necessary,  it  seems  unnecessary  to  say 
that  it  must  be  stopped  regardless  of  what  the  city  council 
may  think  about  the  matter.  See  Jeffrey  v.  Ry.  Co.,  51 
Iowa,    439,    I  N.  W.  765;  Mosnat  v.  Ry.   Co.,    114    Iowa, 
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151,  86  N.  W.  297;  Isaackson  v.  Ry.  Co.  (Minn.)  77  N.  W. 
433.  See  Hart  v.  Cedar  Rapids  &  M.  C.  R.  Co.,  109  Iowa, 
631,  80  N.  W.  662. 

$.  After  iue  trial  plaintifi  was  adjudged  a  bankrupt,  and  on 
motion  of  defendant  the  trustee  was  substituted  as  plaintiff 
about  a  year  after  the  verdict  was  returned.  Thereupon  the 
trustee  filed  his  written  consent  that  Christy  prosecute  the 
action  in  his  own  name.  That,  under  these  circumstances, 
the  plaintifi  was  authorized  to  prosecute  the  appeal,  there 
can  be  no  doubt.  Thatcher  v.  Rockwell,  105  U.  S.  467,  26 
L.  Ed.  949;  Brown  v.  Wygant,  163  U.  S.  624,  16  Sup.  Ct. 
1 1 59,  41  L.  Ed.  286;  Sullivan  v.  Rabb,  86  Ala.  440,  5  South 
749;  Lancey  v.  Foss,  88  Me.  218,  33  Atl.  1072.  The  trustee 
might  decline  to  take  the  cause  of  action,  and  leave  it  to  the 
bankrupt,  and,  having  done  so,  the  defendant  cannot  be 
heard  to  complain.  As  to  it  this  was  res  inter  alios.  What- 
ever he  may  do  hereafter  by  way  of  appropriating  the  pro- 
ceeds of  the  litigation  can  in  no  way  afiect  the  defendant. 

Reversed. 


YAZOO  &  M.  V.  R.  CO.  V.  MATTINGLY. 

(Supreme  Court  of  MiBsiBsippi,  Jan.  16,  1905.) 

[37  So.  Rep.  708.] 

Carriers— Insult  to  Passenger— Exemplary  Damages — Verdict.* 

Where  apaaseager  exhibited,  at  the  customary  entrance  of  a  coach, 
a  ticket  which  entitled  him  to  transportation  on  board  the  train  on 
which  he  was  by  virtue  of  the  ticket  entitled  to  travel,  but  was  by 
the  carrier's  porter  repulsed  insolently,  denied  admission  insnltingfly 
and  without  explanation,  and  from  the  conduct  of  the  porter  was 
threatened  with  an  immediate  assault,  a  verdict  for  $2,500  exemplary 
damafifes  was  not  excessive. 

Appeal  from  Circuit  Court,  Warren  County;  Geo.  Ander- 
son, Judge. 

Action  by  Walter  L.  Mattingly  against  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company.  From  a  judgment  for 
plaintifi,  defendant  appeals.     Affirmed. 

Mayes  &  Longstreet,  for  appellant. 
Henry  &  Schudder,  for  appellee. 

TRULY,  J.  The  jury  by  their  verdict  found  the  fol- 
lowing facts  to  be  true:  On  the  forenoon   of  February  23, 

*As  to  the  liability  of  carriers  of  passengers  for  insults  by  servants, 
and  damages  recoverable  therefor,  see  foot-notes  appended  to  Gilles- 
pie V,  Brooklyn  Heights  R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35  Am.  & 
^ng.  R.  Cas.,  N.  S.,  66. 

As  to  the  right  to  punitive,  or  exemplary  damages  for  wrongs  to 
passengers,  see  foot-note  appended  to  Chiles  v.  Southern  Ry.  (S.  Car. ), 
12  R.  R.  R.  750,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  750;  foot-note  ap- 
pended to  McNamara  v.  St.  I^ouis  Transit  Co.  (Mo.),  12  R.  R.  R.  832, 
35  Am.  A  Eng.  R.  Cas.,  N.  S.,  832. 
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1904,  appellee,  Mattingly»  who  was  a  commercial  traveler, 
repaired  to  the  depot  of  appellant  company  in  the  city  of 
Vicksburg,  with  the  intention  of  taking  passage  on  its  accom- 
modation and  local  passenger  train  and  going  to  Natchez. 
Arriving  at  the  depot,  he  procured  a  ticket,  and,  handing  his 
baggage  and  overcoat  to  a  boy,  proceeded  towards  the  train. 
Appellee  had  never  before  traveled  on  this  particular  train, 
and  was  unfamiliar  with  its  make  up.  The  train  consisted, 
in  addition  to  its  locomotive  and  tender,  of  two  combina- 
tion coaches;  the  front  coach  being  used,  one  hall  for  bag- 
gage, the  other  half  as  a  smoker ;  the  rear  coach  was  used, 
one  compartment  for  colored  passengers,  the  other  compart- 
ment for  white  passengers.  On  the  occasion  in  question, 
the  train  being  headed  towards  the  south,  the  front  end  of 
the  rear  coach  was  intended  for  colored  passengers,  and  the 
rear  end  for  whites.  When  the  boy  carrying  appellee's  hag- 
gage  reached  the  passenger  coach,  he  attempted  to  get 
aboard  at  the  front  end,  where  the  colored  porter,  Frank 
Brown,  was  standing  engaged  in  conversation  with  another 
negro,  also  an  employee  of  the  railroad.  Appellee,  who  was 
some  12  feet  behind  the  boy,  did  not  hear  what  transpired 
between  Brown  and  the  boy  who  had  his  baggage,  but  saw 
that  Brown  roughly  prevented  his  getting  aboard  and  placing 
the  baggage  on  the  train.  Assuming  that  the  reason  why  the 
boy  was  refused  permission  was  because  he  was  without  a 
ticket,  appellee  presented  his  ticket  to  the  porter,  remark 
ing,  *'Well,  I  guess  I  can  get  on,  I  have  my  ticket," 
attempting  to  get  upon  the  steps  and  go  in  the  coach,  where- 
upon the  porter,  in  an  insulting  and  rude  manner,  replied, 
"No,  you  can't  get  on  here,"  and,  jumping  up  on  the  coach, 
placed  his  arms  across  the  steps,  catching  the  iron  railing  on 
either  side,  and  raised  his  foot  in  a  threatening  manner,  as  if 
intending  to  kick  the  appellee  in  the  face.  At  the  time  that 
Mattingly  approached  the  train,  the  only  porter  in  sight  was 
the  negro  porter,  Brown,  standing  at  the  front  of  the  passen- 
ger coach.  There  was  neither  porter  nor  flagman  standing 
at  the  rear  end  of  the  passenger  coach,  and,  according  to  the 
testimony  of  the  appellee,  it  was  the  custom  of  the  railroad 
to  keep  the  rear  door  of  the  passenger  coach  closed  and 
locked  in  order  to  prevent  passengers  getting  aboard  without 
first  presenting  their  tickets  to  the  porter  or  flagman,  whose 
duty  it  was  to  stand  at  the  door  of  the  coach.  During  the 
progress  of  the  altercation  between  appellee  and  the  porter, 
while  appellee  was  insisting  on  boarding  the  train  and 
showing  bis  ticket  as  evidence  of  his  right  to  transportation, 
the  flagman,  a  Mr.  Faulkner,  came  to  the  front  of  the  car  and 
inquired  the  cause  of  the  trouble.  Brown  stated  that  the 
appellee  insisted  on  boarding  the  train  at  that  door;  Faulk- 
ner advised  that  he  be  permitted  to  do  so,  whereupon  Brown 
remarked  to  Faulkner:  "You  are  the  flagman,  and  I  am  the 
porter;  you  attend  to  your  business  and  lil  attend  to  mine;" 

14  R  R  R— 4 
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thereapon  Faulkner  left,  and,  Mattingly  again   insisting 
boarding  the  train,  the  porter  locked  the  door  and  walked 
away.     During  all  this  time  there  was  no  explanation  made 
to  appellee  of  any  reason  why  he  was  not  permitted  to  board 
the  train.     After  the  porter  had  gone,  leaving  the  door  locked* 
Mattingly  walked  to  the  rear  end  of  the  coach,  where  Faulk- 
ner at  this  time  was  standing,  and  boarded  the  train  and  con- 
tinued  his  journey  in  safety.     Upon  getting  into  the  rear 
compartment  of  the  coach,  be  observed  this  sign  hanging  on 
the  wall:  ''For  Colored  Passengers  Only."     This    was  not 
removed  until  after  the  train  started.     After  taking  his  seat 
and  depositing  his  baggage,  and  before  the  train  left  tbe 
depot,  appellee  came  out  of  the  car,  asked  the  flagman    his 
name,  and  asked  the  porter  his  name,  to  which,  in  an  in- 
sulting and  threatening  manner,  the  porter  answered,   ''My 
name  is  Frank  Brown ;  you  bad  better  go  in  the  baggage  car 
and  tell  the  conductor  about  it;  he  is  in  there."     Appellee 
upon  the  trial,  under  the  instruction  of  the  court,  recovered 
a  judgment  for  $5,000,  but  upon  motion  of  appellant  this  was 
by  the  trial  court  reduced  to  $2,500,  and  from  this  judgment 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  appeals, 
and  bases  its  argument  mainly  upon  tbe  proposition  that  the 
judgment,  as  it  now  stands,  is  excessive. 

The  facts,  as  detailed  and  approved  by  the  finding  of  the 
jury,  undoubtedly  evince  such  a  flagrant  violation  of  duty  on 
the  part  of  the  employee  of  the  appellant  as  to  fully  warrant 
the  imposition  of  exemplary  damages.  A  very  high  degree 
of  care  is  imposed  upon  all  carriers  of  passengers,  as  a  duty, 
in  their  treatment  of  all  those  who  obtain  transportation 
upon  their  trains.  This  duty  is  not  only  that  they  shall  be 
safely  transported,  but  that  due  regard  shall  be  observed  for 
their  safety  and  comfort  during  their  transportation.  This 
duty  also  requires  that  the  passenger  shall  be  protected  from 
insult,  assault,  or  injury  by  fellow  passengers  or  strangers. 
How  imperative,  then,  is  the  duty  imposed  upon  the  carrier  to 
see  that  passengers  are  not  subjected  to  insult  or  abuse  on  the 
part  of  its  own  employees.  It  is  scarcely  necessary  for  us  to 
direct  the  attention  to  the  wisdom  of  the  law  in  imposing  this 
obligation  on  all  carriers  of  passengers.  Every  carrier  chooses 
its  own  servants  and  employees,  and  changes  or  discharges 
them  at  pleasure.  This  matter  is  regulated  and  controlled 
solely  by  its  own  rules,  or  by  the  judgment  of  its  superior  offi- 
cials. It  is  but  just  that  the  master  should  be  responsible  not 
only  for  the  competency  of  its  servants,  but  for  the  manner 
in  which  they  discharge  the  duties  intrusted  to  them  as  well. 
The  safety  of  the  passenger  in  life  and  limb,  the  comfort  and 
convenience  of  the  traveling  public,  often  depend  upon  the 
competency  and  fidelity  of  the  servants  of  the  carrier.  It  de- 
volves upon  the  carrier  to  employ  servants  both  capable 
and  trustworthy,  and  the  only  guaranty  the  passenger  has  to 
insure  the  selection  of  such  servants    is  to  hold  the  master 
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responsible  for  their  violation  or  negligence  in  the  discbarge 
of  daty.  In  this  case  the  insolence  of  the  employee  of  the 
appellant  was,  so  far  as  this  record^  shows*  absolately  with- 
OQt  shadow  of  excuse  or  justification,  and  can  only  be  ac- 
coonted  for  upon  the  theory  that  the  porter,  being  clothed 
with  a  little  brief  authority,  desired  to  show  that  authority 
for  the  admiration  of  his  companion  and  for  the  humiliation 
of  the  appellee.  Appellee,  on  the  contrary,  conducted  him- 
self, according  to  the  testimony,  with  admirable  self-control, 
and  under  the  very  trying  circumstances,  situate  as  he  was, 
did  nothing  which  could  possibly  be  construed  as  provocative 
of  the  insolence  and  overbearing  conduct  of  the  porter.  It 
is  true  that  the  porter,  as  a  witness,  contradicted  the  appel- 
lee upon  many  parts  of  his  testimony,  but  the  jury  has  de- 
cided the  disputed  facts  against  the  appellant,  and  we  are 
not  warranted  in  disturbing  their  finding,  especially  when 
that  finding  is  supported  in  many  important  particulars  by 
the  testimony  of  the  only  other  eye  witness,  the  flagman, 
who  was  introduced  as  a  witness  for  the  railroad  company. 

The  testimony  warranting  the  jury  in  imposing  punitive 
damages,  the   remaining  question  is  whether  or    not    the 
amount  of  the  verdict  evinces  such  passion  or  prejudice 
as  requires  this  court  to  interpose.     An  earnest  argument  is 
made  upon  behalf  of  appellant  that  this  should  be  done.     It 
is  eloquently  urged  that  the  magnitude  of  the  verdict  is  due 
to  prejudice,  superinduced  by  the  peculiar  attendant  circum- 
stances of  the  incident  forming  the  basis  of  this  suit.     It  is 
insisted  that,  as  the    appellee  suffered  no  actual  damage, 
experienced  no  inconvenience  in  his  travel,  as  his  journey  was 
not  delayed,  and  his  entire  trip  made  in  comfort  and  safety, 
without  loss  of  time  or  money,  hisrecoveiy  should  be  limited 
to  a  very  small  amount.     It  needs  no  sociological  discussion 
to  account  for  the  finding  of  this  jury.     A  bare  statement  of 
the  facta  disclosed  by  the  record   will  demonstrate  the  cor- 
rectness of  that  finding.     A   passenger,  exhibiting  a  ticket 
which  entitled  him  to  transportation,   endeavors  to   board 
the  train,  on   which  he  is  by  virtue  of  that  ticket  entitled  to 
travel,  at  the  coach  where  the  only  porter  then  insight  stands 
to  assist  passengers,  at  the  door  of  the  coach  where  it  is  cus- 
tomary for  passengers  to  enter,  is,  by  the  porter,  whose  duty 
it  is  to  assist  passengers,  repulsed  insolently,  denied  admis- 
sion insultingly  and  without  explanation,  and  from  the  acts 
and  conduct  of  the  porter  is  threatened  with  an   immediate 
assault.     Without  regard  to  who  the  parties  might  be,  such 
conduct  on  the  part  of  any  employee  toward  any  passenger 
entitles  the  injured  party  to  recover  exemplary  damages. 
The  flagrancy  of  the  violation   of  duty  committed   by  the 
offending  employee,  the  character  of  the  duty  which  is  vio- 
lated, the  nature  of  the  insulting  or  oppressive  act,  the  de- 
gree of  humiliation  inflicted  upon  the  injured  party,  from  the 
basis  on  which  the  jury  calculate  and  graduate  the  amount 
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of  exemplary  damages  which,  in  their  judgment,  it  may  be 
necessary  to  award  to  properly  punish  the  offender  and  guard 
against  a  repetition  of  the  offense.  In  such  character  of 
case  the  absence  of  actual  damage  by  loss  of  time  or  money 
or  by  physical  injury  becomes  unimportant.  Punitive  dam- 
ages are  inflicted  to  protect  the  public,  not  merely  to  com- 
pensate the  party  injured.  Prom  these  considerations,  we 
think  the  appellant  without  just  cause  of  complaint  as  to 
the  amouni  of  damages  awarded.  The  instruction  for  appel- 
lee is  substantially  correct;  the  criticism  thereof  is  too  re- 
fined to  have  possibly  misled  the  jury  or  affected  the  result. 
A£Brmed. 


KANSAS  CITY  NORTHWESTERN  R.  CO.  ».  SCHWAK&. 
(Supreme  Court  of  Kansas,  Nov.  5,  1904.) 

[78  Pac.  Rep.  431.] 

Eminent     Domain — Damages  to    Abutting  Owner— Appropriation   of 
Alley.* 

Where  a  railroad  company  appropriates  an  alley  in  a  city  for  the 
purpose  of  laying  its  tracks,  and  makes  a  deep  excavation  therein 
close  to  the  lot  line,  the  damage  recoverable  by  an  abutting  owner  is 
restricted  to  the  special  injury  sustained  by  him  by  reason  of  acceae 
to  and  egress  from  his  property  being  cut  off.  A  landowner  does 
not  suffer  damages  recoverable  at  law  for  injury  to  lateral  support  of 
his  property  until  the  earth  is  so  much  disturbed  that  it  slides  or 
falls.  The  actionable  wrong  for  impairment  to  lateral  support  is- 
not  the  excavation,  but  the  act  of  allowing  the  owner's  land  to  fall. 

Mason,  Atkinson,  and  Burch,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth  County;  J.  H.  Gil* 
Patrick,  Judge. 

Action  by  Charles  Schwake  against  the  Kansas  City  North- 
western Railroad  Company.  Judgment  for  plaintifi.  De- 
fendant brings  error.     Reversed. 

Plaintifi  below  (defendant  in  error  here)  is  the  owner  of 
six  lots  in  the  city  of  Leavenworth,  each  50  feet  in  width, 
facing  on  Front  street,  and  extending  back  and  abutting  on 
an  alley  in  the  rear.  .  Plaintifi  in  error  laid  a  railway  track 
in  the  alley.  Preparatory  thereto  it  dug  a  ditch  more  than 
20  feet  in  width  and  from  18  to  20  feet  deep.  It  is  alleged  in 
the  petition  that  the  railroad  company  ''appropriated  the 
said  alley  for  the  whole  width  thereof  and  a  part  and  portion 
of  the  west  end  of  the  said  lots  of  the  said  plaintiff,  as  afore- 
said, permanently  to  its  own  exclusive  use,  and   obstructing 

*As  to  the  elements  of  damages  to  private  property  from  the  con- 
struction and  operation  of  railroads  in  streets,  see  foot-note  appended 
to  South  Bound  R.  R.  v.  Burton  (S.  Car.),  10  R.  R.  R.  147,  33  Am.  A 
Kng.  R.  Cas.,  N.  8.,  147,  where  all  the  preceding  authorities  in  this- 
aeries  are  collected. 
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the  same,  and  runDinK  the  said  alley  for  public  use,  and  de- 
stroying all  ingress  and  egress  thereto  and  therefrom,  and 
leaving  such  ditch  or  canal  in  such  shape  that  the  lateral 
support  to  the  plaintiff's  lots  has  been  wholly  removed  and 
destroyed,  and  because  thereof  much  of  the  plaintiff's  lots 
along  such  canal  from  time  to  time  has  slipped  and  fallen 
into  the  said  canal,  thereby  greatly  and  permanently  injur- 
ing his  said  property."  It  must  be  assumed  that  plaintiff  be- 
low failed  to  prove  that  the  railroad  company  extended  the 
excavation  outside  the  alley  and  onto  the  west  end  of  his 
lots,  for  the  reason  that  the  damages  allowed  by  the  jury, 
indicated  by  their  answers  to  special  questions,  was  for  loss 
of  use  of  the  alley  and  for  the  impairment  of  lateral  supports 
to  the  lots.  In  answer  to  particular  questions  of  fact  the  jury 
found  that  they  allowed  $25  as  damages  for  the  destruction  or 
impairment  of  the  lateral  support  of  lot  i,  $75  for  lot  2, 
$125  for  lot  3,  $i$o  for  lot  4,  $175  for  lot  5,  and  $200 
for  lot  6.  The  jury  itemized  the  damages  allowed  as  fol- 
lows: ''For  destruction  of  lateral  support  of  lots  i,  2,  3, 
4,  5,  and  6,  $750,  and  for  the  permanent  loss  of  use  of  alley 
appurtenant  to  lots  2,  3,  4,  5,  and  6,  $200." 

The  following  question  and  answer  appear  in  the  record: 
^'(72)  If  you  find  a  general  verdict  for  the  plaintiff,  state 
how  much,  if  anything,  you  allow  as  damages  because  of 
any  portion  of  lot  i  having  slipped  or  fallen  into  the  excava- 
tion made  for  such  railroad,  prior  to  the  commencement  of 
this  action.  Answer,  Nothing.''  The  same  response  was 
made  to  like  questions  respecting  each  of  the  other  lots. 
The  jury  found  specially  that  the  construction  of  the  railroad 
ioterferred  with  Schwake's  usual  manner  of  ingress  and  egress 
to  and  from  his  lots,  and  that  the  use  of  the  alley  which  he 
rightfully  enjoyed  was  destroyed.  The  general  market  value 
of  the  six  lots  immediately  prior  to  the  construction  of  the 
railroad  was  found  to  be  $9,000;  immediately  after,  $8,050. 
The  total  difference  in  value  is  $950,  for  which  amount  the 
jury  returned  a  verdict  against  the  railroad  company. 

The  following  questions  were  asked  and  answers  returned 
by  the  jury :  ''(140)  If  you  find  a  general  verdict  for  the  plain- 
tiff, state  how  much,  if  anything,  you  allow  as  damages  for 
the  future  cost  or  expense  of  constructing  a  stone  wall  along 
the  lots  in  controversy.  Ans.  No,  we  made  allowance  for 
that  in  damage  in  lateral  support.  *  *  *  (160)  If  you 
find  a  general  verdict  for  the  plaintiff,  then  state  whether,  in 
arriving  at  the  amount  of  such  verdict,  you  have  considered 
any  loss  or  damage  which  plaintiff  has  sustained,  or  may  in 
the  future  sustain,  after  the  time  of  the  construction  of  the 
track  in  said  alley.  A.  Yes.  (161)  If  the  last  above  question 
18  answered  'Yes,'  then  state  what  such  items  consist  of?  A* 
Taking  away  the  lateral  support  of  the  lots  and  the  destruc- 
tion of  the  alley  and  its  use. ' '  Defendant  below  filed  a  motion 
the  court  to  set  aside  so  much  of  the  amount  of  the 


54         Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Kansas  City  N.  W.  R.  Co.  v,  Schwake 

general  verdict  as  was  renderd  for  deprivation  of  lateral  sup— 
port  to  the  lots,  to  wit,  $750.  It  also  filed  a  motion  for  a  nev9 
trial.  Both  motions  were  overruled,  and  judgment  for  $950 
entered  on  the  verdict. 

The  instructions  to  the  jury  were  to  the  effect  that  a  rail- 
road could  not  destroy  the  alley  for  public  use,  and  that,  if  it 
was  so  destroyed,  the  plaintiff  might  treat  the  act  of  the 
company  as  a  permanent  appropriation  of  the  alley  and  of 
his  interest  therein,  and  recover  as  damages  the  consequent 
depreciation  in  the  value  of  the  lots,  and  in  such  case  plain-- 
tifi  would  be  entitled  to  the  difference  between  the  market 
value  of  his  property  immedately  before  the  alley  was  appro- 
priated for  railroad  purposes  and  the  market  value  immedi- 
ately after  such  appropriation;  that  an  abutter  on  an  alley  in 
a  city  has  the  right  of  ingress  and  egress  to  and  from  his 
property,  of  which  right  he  cannot  be  deprived  by  any  per- 
son or  corporation  appropriating  the  alley  to  his  of  its  own 
private  use.  There  were  no  instructions  which  authorized 
the  jury  to  consider  damages  arising  from  an  impairment  of 
lateral  support  to  the  lots. 

None  of  the  evidence  is  preserved  in  the  record.  The 
railroad  company  assigns  error  in  the  action  of  the  court  for 
entering  judgment  on  the  findings  for  the  amount  of  $750  for 
destruction  of  lateral  support  to  the  lots.  It  contends  that 
judgment  could  go  against  it  for  $200  only,  the  amount  al- 
lowed by  the  jury  for  the  permanent  loss  of  the  use  of  the 
alley. 

Waggener,  Doster  &  Orr,  for  plaintiff  in  error. 
Baker  &  Baker,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  The  case  was  tried 
and  proceeded  to  judgment  in  the  court  below  on  the  theory 
that  the  obstruction  to  the  alley  was  a  permanent  appro- 
priation of  it  by  the  railroad  company.  Such  appropriation 
involved  the  weakening  of  the  lateral  support  to  the  rear  end 
of  the  lots  abutting  on  the  alley  by  reason  of  an  excavation 
to  about  the  depth  of  18  feet,  made  to  accommodate  the  rail- 
road track.  Entering  into  the  verdict,  as  disclosed  by  the 
findings  of  the  jury,  was  the  element  of  damages  caused  by 
the  impairment  to  the  lateral  support  of  the  land  afforded 
by  the  soil  adjacent  thereto,  which  the  lots  naturally  had 
before  the  excavation  was  made.  An  allowance  was  made 
for  the  future  cost  of  building  a  stone  wall  at  the  back  of  the 
lots.  The  jury  awarded  no  damages  because  any  portion  of 
the  lots  had  slipped  or  fallen  into  the  excavation.  It  is  a 
general  rule,  to  which  we  have  found  no  exceptions,  that  a 
landowner  does  not  suffer  damages  recoverable  at  law  for 
injury  to  lateral  support  of  his  property  until  the  earth  is  so 
much  disturbed  that  it  slides  or  falls.  The  principle  is  well 
stated  in  Schultz  v.  Bower,  57  Minn.  493,  59  N.  W.  631,  47 
Am.  St.  Rep.  630,  632,  thus:  "Where  one,  by  digging  in  his 
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own  land,  causes  the  adjoiniag  land  of  another  to  fall,  the 
actionable  wrong  is  not  the  excavation,  but  the  act  of  allow- 
ing the  other's  land  to  fall."  A  leading  case  on  the  subject 
was  decided  in  the  House  of  Lords,  in  which  it  was  held  that 
the  statute  of  limitations  began  to  run  on  an  action  for  dam- 
ages based  on  impairment  of  lateral  support  to  land,  not  from 
the  time  of  excavation,  but  from  the  actual  occurrence  of 
the  mischief,  which  in  that  case  was  the  subsidence  of  the 
earth  by  the  working  of  a  mine  under  the  plaintifl's  land. 
Backhouse  v.  Bonomi,  i  Best  &  Smith's  Rep.  970.  Counsel 
in  the  case  referred  to  argued  that  the  plaintifis  were  enti- 
tled to  recover  prospective  damages  for  any  loss  which  they 
could  have  shown  would  arise  or  might  reasonably  be  ex- 
pected to  arise  from  the  withdrawal  of  lateral  support.  It 
was  decided  otherwise.  The  following  cases  were  in  point: 
Williams  V.  Kenney,  14  Barb.  629;  Ludlow  v.  The  Hudson 
River  Railroad  Co.,  6  Lans  128;  Smith  v.  Seattle,  18  Wash. 
484,  51  Pac.  10^7,  63  Am.  St.  Rep.  910;  Fremont,  E.  &  M. 
V.  R.  Co.  V.  Harlin,  50  Neb.  698,  70  N.  W.  265,  36  L.  R.  A. 
417,  61  Am.  St.  Rep.  578;  Jones  on  Easements,  §590.  While 
it  was  competent  for  plaintiff  below  to  prove  the  market 
value  of  the  lots  before  and  after  the  appropriation  of  the 
alley  to  show  the  extent  of  the  damages  sustained  by  him, 
yet  such  damages,  under  the  uniform  decisions  of  this  court 
in  like  cases,  must  be  confined  to  the  diminution  in  value 
occasioned  by  the  peculiar  and  special  injury  sustained  by 
the  lot  owner  by  reason  of  his  access  to  and  egress  from 
the  land  being  cut  ofi.  Decrease  in  market  value,  occasioned 
by  an  injury  apart  from  the  loss  ot  use  of  the  alley,  cannot  be 
shown  by  bringing  into  the  case  an  element  of  damage  for 
which  no  action  would  lie.  The  cases  of  Leavenworth  N.  & 
S.  Ry.  Co.  V.  Curtan,  51  Kan.  432,  33  Pac.  297,  and  Central 
B.  U.  P.  R.  Co.  v.  Andrews,  26  Kan.  702,  cited  by  counsel  for 
defendant  in  error,  do  not  sustain  their  views  on  the  right 
of  the  lot  owner  to  recover  for  injury  to  lateral  support. 

Plaintiff  in  error  asks  that  the  judgment  of  the  court  below 
be  modified  by  a  direction  that  the  sum  allowed  for  damages 
to  lateral  support  be  eliminated  from  it.  A  review  of  the 
particular  questions  of  fact  submitted  to  the  jury  and  their 
answers  thereto  satisfies  us  that  they  are  so  conflicting  that 
no  judgment  for  either  party  can  be  sustained.  The  jury 
found  that  the  difierence  in  the  market  value  of  the  lots  be- 
fore and  after  the  appropriation  was  $950;  that  they  had 
depreciated  that  much.  On  this  finding  judgment  must  go 
for  plaintiff  below,  and  such  finding  seems  to  have  followed 
a  proper  submission  of  the  case  to  the  jury,  for  the  court  did 
net  instruct  that  damages  to  lateral  support  might  be  recov- 
ered, and,  in  the  absence  of  evidence,  we  cannot  say  that 
there  was  any  proof  of  such  damage.  The  jury  allowed 
$7So  for  damages  to  lateral  support.  This  conflicts  with  the 
finding  as  to  market  value  before  and  after    appropriation. 
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and  is  at  variance  with  the  theory  on  which  the  case  was 
seemingly  tried,  inasmuch  as  there  was  nothing  in  the  in* 
structions  authorizing  a  recovery  for  damage  to  lateral  sup- 
port, and  none  of  the  evidence  is  before  us.  It  may  be  said 
that  the  jury,  under  the  theory  on  which  the  case  was  tried, 
did  not  and  could  not  consider  the  damage  to  lateral  support, 
and  did  not  mean  that  they  had  when  they  answered  that  the 
general  market  value  of  the  lots  was  $9,000  immediately  be- 
fore the  appropriation  and  $8,050  immediately  afterwards. 
The  finding  that  an  allowance  uf  $750  was  made  for  destruc- 
tion of  lateral  support  is  in  direct  conflict  with  the  findings 
respecting  market  value  when  we  consider  that  the  findings 
as  to  value  were  made  without  any  evidence  before  the  jury 
regarding  the  question  of  damages  to  lateral  support. 

The  judgment  of  the  court  below  will  be  reversed,   and  a 
new  trial  granted. 

JOHNSTON,  C.  J.,  and   CUNNINGHAM  and  GREENE. 
JJ.,  concurring. 


ILLINOIS  CENT.  R.  CO.  v.  MOORE. 

(Court  of  Appeals  of  Kentucky,  Nov.  1,  1904.) 

[82  S.  W.  Rep.  624.] 

Railroads— Right  of  Way— Care  Required— Negligence— Injuries  to 
Adjoining  Property. 
Where  a  railroad  negligently  cut  and  left  timber  on  ita  right  of 
way,  80  that  during  high  water  the  same  waa  floated  out  in  large 
quantities  and  damaged  plaintiff's  adjacent  property,  the  railroad 
was  liable  for  the  damages  so  occasioned,  though  it  was  not  liable 
for  other  timber  which  lodged  against  its  trestle,  and  which  it 
passed,  without  negligence,  under  its  trestle. 

Appeal  from  Circuit  Court,  Ballard  County. 
"Not  to  be  officially  reported.** 

Action  by  S.  J;  Moore  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Robbins  &  Corbett,  Pirtle  &  Trabue,  and  J.  M.  Dickin- 
son, for  appellant. 
J.  B.  WickliSe,  for  appellee. 

0*REAR,  J.  Appellant  mantained  a  line  of  railway 
through  appellee*s  farm.  It  was  made  up  of  a  fill  and  a 
tiestle  throughout  the  length  of  from  15  to  17  feet  high.  The 
railroad  is  located  some  2^  miles  south  of  the  Ohio  river,  and 
runs  nearly  parallel  to  it,  and  at  the  point  complained  of  is 
about  5  miles  from  the  mouth  of  the  river.  The  country  it 
traverses  is  low  and  flat,  and  subject  to  inundation  when 
the  Ohio  and  Mississippi  rivers  overflow.  In  March,  iQOSt 
there  was  an  unusual  stage  of  water  in  these  rivers,   which 
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flooded  the  lowlands  from  lo  to  15  feet  or  more.     Consider- 
able quantities  of  logs,  trees,  and  other  drift  were  washed 
soothward  against  the  embankment  of  the  line  of  railroad, 
nnach  of  which  lodged  against  the  trestle  first  mentioned.     It 
was  charged  in  the  petition  that  appellee,  in  removing  this 
drift  and  floating  debris,  did  it  so  negligently  and    carelessly 
as  to  cause  great  quantities  of  it  to  lodge  upon  appellee's 
land,  to  his  damage.     In  the  course  of  the  evidence  it  was 
shown  that  the  most  of  the  timber  that  was  so  floated  over 
and  lodged  upon  appellee's  land  was  that  which  had  been  cut 
upon  appellant's  adjacent  right  of  way,  and  which  had  for 
sooie  months  been  allowed  to  lie  there  without  attempting 
to  remove  it,  or  to  destroy  it  so  as  to  prevent   its  becoming 
a  menace  to  property  below  in  case  of  high  water.     It  was 
clearly  shown  that  this  section  was  subject  to  frequent  inun- 
dations, especially  during  the  winter  season,  and  therefore 
presumably  within  the  knowledge  of  the  residents  and  those 
doing  business  in  that  section,  as  appellant  was.    Although 
the  act  allowing  the  down  timber  to  remain  upon  appellant's 
right  of  way  at  the  point  complained  of  was  not  one  of    the 
grounds  of  negligence  set    up    in  the  petition,   yet  it  was 
proven  by  the  plaintifi  below  without  objection,  and   evi- 
dence tending  to  rebut  the  fact  was  likewise  introduced  by 
appellant.    Thus  the  question  was  tried   by  the  parties  as 
having  been  at  issue,  and  was  therefore  not  improperly  sub- 
mitted by  the  court  to    the  jury  in  its  instructions.    The 
court  properly  told  the  jury  that  while,  as  to  other  timber 
floating  upon  the  high  waters  that  lodged  against  appellant's 
trestle,  it  had  the  right  to  pass  it  under  or  over  its    line  of 
railroad  without  liability  to  adjacent  owners  who  might  be 
damaged  by  the  fact,  provided  the  act  was  done  by  the  rail- 
road company  with  ordinary  care,  yet  that  appellant  did  not 
have  the  right  to  cut  and  leave  timber  upon  its  own  right  of 
way,  where  it  was  liable  to  be  floated  out  in  large  quantities 
upon  adjacent  property  to  its  damage,  and  that  for  such  the 
railroad  company  was  liable,  although    it  was  not  negligent 
in  passing  it  beneath  the  trestle  after  it  became  afloat.     We 
think  this  view  of  the  rights  of  the  parties  was  properly 
stated  by  the  court. 

Judgment  affirmed,  with  damages. 


STATE  V.  BISPING. 

(Supreme  Court  of  Wisconsin,  Nov.  15,  1904.) 

[101  N.  W.  Rep.  359.] 

Penal  Offenses— Placing  Obstructions  on  Railroad  Tracks— Intent. 

Rev.  St.  1896,  g  4386,  is  included  in  a  chapter  of  the  statutes  dealing 
with  ' 'offenses  against  lives  and  persons  of  individuals,"  and  pro- 
vides that  any  person  who  shall  willfully,  maliciously,    or  wantonly 
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place  any  obstrtiction  on  the  tr^ck  of  any  steam  railroad  in  tlie 
state  shall  be  punished  by  imprisonment,  etc. :  held^  that  the  will- 
ful, malicious,  or  wanton  placing  of  an  obstruction  on  a  railroa<3 
track  constituted  a  completed  offense  under  such  section,  regardlesa 
of  whether  the  defendant  in  so  doing  was  prompted  by  an  intent 
thereby  to  prevent  the  safe  running  of  trains  or  endanger  human 
life. 

dame — Same — Excessive  or  Unusual  Punishment. 

Rev.  St.  1896,  g  4386,  prohibiting  any  person  from  placing  ob- 
structions on  the  track  of  a  railroad  under  penalty  of  imprisonment 
not  exceeding  ten  years  nor  less  than  one  year,  does  not  provide  for 
excessive  or  unusual  punishment. 

Same — Same — information — Immaterial  Allegation. 

An  information  for  placing  an  obstruction  on  a  railroad  traclc 
charged  that  defendant  did  unlawfully,  willfully,  maliciously,  and 
wantonly  place  an  obstruction,  to  wit,  a  large  stone  weighing  about 
50  pounds,  on  the  track  of  a  specilied  steam  railroad,  '^for  the  pur- 
pose of  then  and  there  unlawfully,  maliciously,  and  wantonly  de- 
stroying such  railroad,  contrary  to  the  statute,*'  etc.:  held^  that  the 
clause  quoted  was  not  material  to  the  charging  of  an  offense  under 
Rev.  St.  1898,  {  4386,  prohibiting  any  person  from  placing  an  obstmc- 
tion  on  steam  railroad  tracks  within  the  state,  and  that,  disregarding* 
such  clause  as  surplusage,  the  information  stated  an  offense  within 
the  statute. 

Appeal  from  Municipal  Court  of  Milwaukee;  A.  C.  Brazee» 
Judge. 

Henry  Bisping  was  convicted  of  placing  an  obstruction 
on  a  railroad  track,  and  he  appeals.     Affirmed. 

The  defendant  was  tried  in  the  municipal  court  for  Mil- 
waukee  county  upon  an  information  alleging  that  he,  on 
April  5,  1902,  ''did  unlawfully,  willfully,  maliciously,  and 
wantonly  place  an  obstruction,  to  wit,  a  large  stone  weighing 
about  fifty  pounds,  upon  the  track  of  the  Chicago,  Milwaukee 
&  Saint  Paul  Railway  Company,  a  corporation  then  and 
there  existing  and  doing  business,  which  was  then  and 
there  a  steam  railroad,  for  the  purpose  of  then  and  there  un- 
lawfully, maliciously,  and  wantonly  destroying  said  railroad, 
contrary  to  the  statute,"  etc.  The  case  was  submitted  to  a 
jury  upon  the  evidence,  who  found  the  defendant  guilty  of 
the  offense  charged.  Before  any  evidence  was  received,  an 
objection  was  made  to  the  reception  of  any  evidence,  because 
the  information  stated  no  offense  under  the  law.  This  ob- 
jection was  overruled.  After  verdict,  motions  for  a  new  trial 
and  in  arrest  of  judgment  were  made.  Upon  defendant's 
request  all  proceedings  were  stayed,  and  the  court  certified 
the  following  questions:  ''(i)  Is  the  offense  described  in 
section  43S6  of  the  Revised  Statutes  of  1898  limited  to  acts 
whereby  the  safe  running  of  trains  is  prevented  and  human 
life  endangered.^  (2)  Does  said  section  4386  include  the 
offense  of  placing  an  obstruction  upon  the  track  of  any  steam 
railroad  in  this  state  for  the  purpose  of  unlawfully,  mali- 
ciously, and  wantonly  destroying  said  railroad?  (3)  Does 
the  information  in  this  case  state  offense  under  the  provisions 
of  said  section  4386?  (4)  Ought  the  court  to  grant  the  motion 
in  arrest  of  judgment  made  by  the  defendant  after  verdict? 
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(S)  Can  the  coart  lawfully,  apon  the  information  and  record 
hereby  certified,  proceed  to  sentence  the  defendant  upon 
the  verdict  returned  by  the  jury  in  this  case?" 

Hoyt,  Doe,  Umbreit  &  Olwell,  for  appellant. 
L.  M.  Sturdevant,   Atty.  Gen.,  and  Walter  D.  Corrigan« 
Second  Asst.  Atty.  Gen.,  for  the  State. 

SIEBECKER,  J.  (after  stating  the  facts).  The  court 
in  the  first  question  propounds  the  inquiry:  ''Is  the  offense 
described  in  section  4386  of  the  Revised  Statutes  of  1898 
limited  to  acts  whereby  the  safe  running  of  trains  is  prevented 
and  haman  life  endangered?"  The  section  is  as  follows: 
''Any  person  who  shall  willfully,  malicioiisly  or  wantonly 
pkce  any  obstruction  upon  the  track  of  any  steam,  electric 
or  cable  railroad  in  ibis  state  or  take  up  or  displace  a  rail« 
switch  or  signal,  or  remove  a  spike,  or  otherwise  injure^ 
break  down  or  destroy  a  bridge,  road  bed  or  other  structure 
of  such  railroad  shall  be  punished  by  imprisonment  in  the 
state  prison  not  more  than  ten  years  nor  less  than  one  year." 
It  is  contended  that,  to  constitute  an  offense  as  defined  in 
this  section  by  wrongfully  placing  an  obstruction  upon  the 
track  of  a  railroad,  or  in  committing  any  of  the  other  acts 
enumerated  in  the  section,  the  act  must  be  charged  and 
found  to  be  one  which  prevents  the  safe  running  of  trains 
and  endangers  human  life.  Does  the  offense  defined  by  the 
section  include  those  elements  as  claimed?  This  must  be 
determined  from  the  contents  of  the  statute,  by  an  examina- 
tion of  its  terms  ia  view  of  the  purpose  the  Legislature  had 
in  mind  and  which  led  to  the  ifdoption  of  the  law.  It  is  ob- 
vions  from  a  reading  of  this  section  that  the  language  em- 
ployed is  neither  obscure  in  meaning  nor  indefinite  in  its 
application.  Nor  is  there  uncertainty  as  to  what  acts  come 
within  its  provisions.  We  must  be  guided  in  its  interpreta- 
tion by  the  rule  that,  "if  the  words  are  free  from  ambig- 
uity and  doubt,  and  express  plainly,  clearly,  and  distinctly 
the  sense  of  the  framers  of  the  instrument  (or  act),  there  is  no 
occasion  to  resort  to  other  means  of  interpretation."  Suth- 
erland Stat.  Const,  p.  312.  Reading  the  statute  in  its  literal 
sense,  it  is  plain  that  the  legislative  intent  was  to  make  it 
ao  offense  for  a  person  willfully,  maliciously,  or  wantonly  to 
place  an  obstruction  upon  a  railroad  track,  and  that  the 
offense  is  committed  when  this  act  is  done,  regardless  of  any 
iotent  which  may  have  prompted  him  in  the  matter.  The 
placing  of  the  obstruction  on  the  railroad  track,  or  the  doing 
of  any  of  the  other  acts  forbidden  by  the  statute,  constitutes 
and  completes  the  offense.  From  this  interpretation  it 
must  follow  that  the  act  complained  of  need  not  prevent  the 
safe  running  of  trains  or  endanger  human  life  to  constitute 
the  offense  charged.  Nor  does  the  offense  include  as  a  nec- 
essary ingredient  that  the  obstruction  be  placed  on  the  track 
or  that  any  of  the  prohibited  acts  be  committed  "for  the 
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purpose  of  unlawfully,  maliciously,  and  wantonly  destroying: 
said  railroad. "  The  language  of  the  statute  does  not  cover 
these  elements,  nor  is  it  necessary  to  include  them  by  con- 
struction to  give  the  statute  a  reasonable  significance  and 
effect. 

It  is  urged  that  the  classification  of  the  statute  by  placing: 
it  in  the  chapter  of  ''ofienses  against  lives  and  persons  of 
individuals"  evinces  a  legislative  intent  that  the  element 
of  danger  to  human  life  must  inhere  in  any  of  the  acts  to 
make  them  criminal.  While  classification  of  statutes  by  in- 
cluding them  in  a  chapter  under  a  general  division  of  sub- 
jects may  aid  in  ascertaining  the  legislative  intent  in  cases 
where  it  is  doubtful  or  uncertain,  it  cannot  be  held  to  over- 
come the  obvious  meaning  of  the  language  employed.  Nor 
do  we  find  any  force  in  the  contention  that  this  interpreta- 
tion of  the  section  makes  the  offense  in  its  character  a  mali- 
cious trespass,  and  therefore  leaves  it  out  of  harmony  and  in 
conflict  with  sections  4440  and  4440a,  Rev.  St.  1898.  A  com- 
parison of  this  section  with  the  other  sections  cited  reveals 
the  fact  that  they  cover  different  acts  though  they  come 
within  analogous  fields. 

It  is  also  asserted  that  the  degree  of  punishment  pre- 
scribed by  the  section  in  question  indicates  that  when  the 
statue  was  framed  it  was  contemplated  that  the  acts  consti- 
tuting the  offense  should  include  only  such  as  were  neces- 
sarily dangerous  to  human  life.  We  perceive  nothing  exces- 
sive or  unusual  in  the  punishment  to  be  inflicted  for  the 
offense,  in  view  of  the  serious  consequences  which  may 
flow  from  the  inhibited  acts. 

The  third  question  certified  is:  ''Does  the  informa- 
tion filed  *  *  *  state  an  offense  under  the  pro- 
visions of  section  4386?"  The  information  sets  out 
the  acts  charged  in  words  of  substantially  the  same 
meaning  as  those  used  in  the  statute,  but  adds  the 
allegation.  ''For  the  purpose  of  then  and  there  unlawfully, 
maliciously,  and  wantonly  destroying  said  railroad.**  It  is 
urged  that  this  allegation  is  material  in  charging  the  offense 
to  show  that  the  particular  offense  charged  related  to  an 
injury  to  property  which  was  at  the  time  in  use  for  railroad 
purposes.  We  think  the  language  employed  charges  and 
informs  defendant  fully  of  every  fact  essential  to  establish 
the  offense  without  this  allegation,  which  thus  becomes 
surplusage.  State  v.  Siegel,  54  Wis.  86,  11  N.  W.  435.  The 
allegation  is  wholly  immaterial  to  the  charge,  and  its  inser- 
tion could  in  no  way  mislead  or  prejudice  the  defendant. 
The  general  rule  is  that  surplusage  does  not  vitiate  the  in(or- 
mation,  and  should  be  stricken  out  unless  it  be  so  inter- 
woven with  material  allegations  that  it  cannot  be  so  stricken 
out  without  carrying  with  it  material  parts  of  the  charge. 
The  allegation  is  in  no  way  combined  with  or  made  part  of 
a  material  one,  and  therefore  it  may  be  disregarded,  and  re- 
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as  surplasage.     Commonwealth  v.  Dyer»  128  Mass.  70. 

The  motion  in  arrest  of  jndgment  should  be  denied,  and 
the  court  should  proceed  to  sentence.  Nothing  remains  to 
be  said  in  answering  the  questions  certified. 

The  first,  second,  and  fourth  questions  are  answered  in 
the  negative,  and  the  third  and  fifth  questions  are  answered 
in  the  affirmative. 


MAYOR  A  ALDERMBN  OF  JKR8BT  CITT  v.  JERSEY  CITY  A  B. 

R.  CO. 

( Supreme  Coart  of  New  Jersey,  Nov.  7,  1904.) 

[59  Atl.  Rep.  15.] 

Limitations — Contrast  to  Pay  Annual  License. 

The  conatrnction  of  its  railroad  by  the  defendant  under  the  mnnici- 
pal  consent  that  was  required  by  statute,  and  that  was  given  by  the 
plaintiff  upon  condition  that  the  defendant  would  pay  to  the  plaintiff 
an  annual  license  fee  for  each  car  run  by  the  defendant  on  its  road, 
constituted  an  obligation  resting  in  contract  to  pay  such  fees,  to 
the  enforcement  of  which  obligation  by  legal  action  the  statute  of 
limitations  may  be  pleaded. 

(SyUabns  by  the  Court.) 

Action  by  the  mayor  and  aldermen  of  Jersey  City  against 
the  Jersey  City  &  Bergen  Railroad  Company.  Demurrer  to 
plea   overruled. 

Argned  June  term,  1904,  before  GUMMERE,  C.  J.,  and 
GARRISON  and  SWAYZE,  JJ. 

George  L.  Record  and  Gilbert  Collins,  for  plaintiff. 
Sherard  Depue,  Frank  Bergen,  and  Richard  V.  Lindabury, 
for  defendant. 

GARRISON,  J.  This  is  a  demurrer  to  the  plea  of  the 
statute  of  limitations.  The  broad  ground  of  demurrer  is  that 
the  cause  of  action  displayed  by  the  declaration  is  not  founded 
upon  contract.  The  action  set  out  in  the  declaration  is  for 
the  recovery  of  the  annual  license  fees  prescribed  by  plain- 
tiff's common  council  as  the  condition  upon  which  its  con- 
sent to  the  construction  of  the  defendant's  railroad  was 
given.  This  declaration,  when  attacked  by  demurrer  at  a 
prior  term,  was  sustained  by  this  court  upon  the  ground  that 
the  defendant,  by  accepting  the  consent  of  the  plaintiff  upon 
the  terms  on  which  that  consent  was  conditioned,  came 
under  a  legal  obligation  to  pay  these  license  fees.  Jersey 
City  V.  Jersey  City  &  Bergen  Railroad  Co.  (N.  J.  Sup.)  57 
Atl.  445- 

The  result  of  the  premises  which  are  fully  stated  in  that 
opinion  and  of  the  reasoning  upon  which  the  decision  was 
based,  is  that  the  defendant,  by  constructing  its  railroad  under 
a  consent  of  the  plaintiff  that  was  required  by  statute,  and 
that  was  given  upon  condition  that  the  defendant  would  pay 
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to  the  plaintiff  an  anaual  license  fee  for  each  car  ran  by  the 
defendant  on  its  road,  incnrred  a  legal  obligation  resting  in 
contract  to  pay  such  fees.  This  conclusion,  which,  upon 
the  same  premises,  we  have  reached,is  at  once  the  basis  of 
the  plaintiff's  right  to  recover  the  fees  so  agreed  to  be  paid, 
and  of  the  defendant's  right,  when  sued  upon  its  sa:d  ob- 
ligation, to  interpose  by  plea  the  statute  of  limitations. 

Judgment  upon  demurrer  is  given  for  the  defendant. 

The  case  of  the  same  plaintiff  against  the  Consolidated 
Traction  Company  is  disposed  of  by  this  decision,  and  a 
similar  judgment  may  be  entered  in  that  case. 


CHICAGO,  B.  A  Q.  R.  CO.  v.  PE^OPLE:  ex  rel.  GRIM  WOOD  et  al. 

(Supreme  Court  of  Illixiois,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  219.] 

Drains— Application  of  Statute. 

Farm  Drainage  Act  (Hurd's  Rev.  St.  1901,  p.  723,  c.  42)  %  78,  pro- 
Tides  that  '^this  act  and  this  repealing  section  shall  not  a£Fect  other 
independent  laws  for  drainagfe  and  levees  not  herein  mentioned,  but 
shall  be  construed  as  an  independent  act  not  affecting  other  in  - 
dependent  drainage  laws  except  as  it  is  a  codification  and  amended 
successor  to  the  first  three  acts  mentioned  in  the  repealing  section 
and  the  special  provisions  of  this  act  for  their  own  class  of  districts 
shall  apply  only  to  such  districts,  but  the  general  provisions  appli- 
cable to  districts  shall  apply  to  all  districts  provided  for  in  this  act:'* 
keld  to  apply  only  to  the  various  provisions  of  the  farm  drainage 
act,  and  not  to  affect  the  levee  act  (Kurd's  Rev.  St.  1901,  p.  770,  c. 
42)  so  as  to  make  section  56,  which  is  of  a  general  nature,  applicable 
to  proceedings  under  the  farm  drainage  act. 

Same— Railroad  Bridges— Constitutionality  of  Statute.* 

It  being  the  common-law  duty  of  a  railroad  company  to  make  such 
necessary  changes  in  its  bridge  across  a  natural  water  course  as 
will  accommodate  the  waters  which  drain  through  the  same  though 
the  flow  be  increased  by  artificial  improvements,  requiring  it  to  do 
so  under  the  provisions  of  the  farm  drainage  act  (Hurd's  Rev.  St. 
1901,  p.  687)  does  not  invade  any  constitutional  provision  against 
the  taking  of  property  without  due  process  of  law  or  without  just 
compensation. 

Appeal    from    Circuit    Court,   Kendall  County;    Geo.   W. 
Brown,  Judge. 

Petition  for  mandamus,  on  the  relation  of  one  Grimwood 
and  others,  agrainst  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company.  The  writ  was  ordered  as  prayed  on  demurrer 
to  the  petition,  and  defendant  appeals.     AfBrmed. 

Appellees,  the  drainage  commissioners  of  Drainage  Dis- 
trict No.  I  of  the  town  of  Bristol,  Kendall  county,  filed  their 
petition  for  a  writ  of  mandamus  directed  to    appellant,  re- 

*See  foot-note  appended  to  Illinois  Cent.  R.  Co.  v,  Swalm  (Miss.), 
11  R.  R.  R.  118,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  118,  where  all  the 
preceding  authorities  in  this  series  are  collected. 
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qniring  appellant  to  constract,  enlarge,  deepen,  and  widen 
tbe  waterway  over  and  across  the  right  of  way  of  appellant, 
and  to  constrnct  a  railroad  bridge  across  the  waterway  so 
widened  and  deepened  along  appeliant*s  railroad.  Appellant 
demarred  to  the  petition.  The  demurrer  was  overruled,  and 
appellant  elected  to  stand  by  its  demurrer,  and  the  writ  was 
ordered  as  prayed.  Prom  this  order  appellant  appealed. 
Appellees  are  organized  nnder  the  farm  drainage  act,  and 
have  adopted  the  bed  of  Rob  Roy  creek  as  the  main  drain  for 
the  lands  of  the  district.  The  district  includes  about  3,ooo 
acres  of  land,  the  majority  of  which  is  swamp  and  slough  land, 
which  lands,  owing  to  overflow  and  the  continuous  pres- 
ence of  water,  have,  up  to  the  time  of  the  organization  of  the 
district,  been  unfitted  for  cultivation.  Rob  Roy  creek  runs 
in  a  southeasterly  course  though  the  district  and  across  the 
appellant's  railroad,  a  portion  of  the  district  lying  upon 
each  side  of  the  railroad.  The  creek  is  a  natural  waterway, 
and  has  been,  as  alleged  in  the  petition,  a  natural  watercourse 
for  more  than  so  years,  and  is  the  natural  and  only  outlet  for 
the  land  included  in  the  drainage  district;  and  the  petition 
alleges  that  by  the  proposed  system  of  drainage  no  water, 
other  than  the  water  that  has  its  natural  drainage  into  Rob 
Roy  creek,  will  be  carried  through  the  same,  and  that  by  the 
deepening  and  enlarging  of  the  creek  all  the  lands  in  said 
district  will  be  greatly  improved,  and  made  good,  tillable 
lands  subject  to  cultivation.  The  petition  further  avers  that 
appellant  is  a  railway  corporation  doing  business  in  this 
state,  with  corporate  power  to  build,  construct,  operate,  and 
maintain  a  railroad  at  and  in  the  township  and  county  afore- 
said; that  more  than  40  years  ago  appellant  constructed  a 
bridge  or  culvert  across  Rob  Roy  creek  of  the  length  of  I3 
feet  and  of  the  width  of  30  feet,  and  has  continuously  owned 
and  used  the  same  from  thence  hitherto,  and  that  in  the 
construction  of  said  bridge  appellant  sank  and  placed  in  the 
said  Rob  Roy  creek  huge  wooden  timbers  and  stone,  which 
it  has  ever  since  kept  and  maintainecl  there,  thereby  pre- 
venting the  deepening  of  said  creek  by  petitioners,  as  afore- 
said, except  by  the  removal  of  said  timbers  and  stone,  and 
which,  if  removed,  would  result  in  the  destruction  of  said 
bridge;  that  the  channel  so  left  under  the  said  bridge  has, 
from  the  time  of  its  construction  to  the  present  time,  re- 
mained at  the  depth  of  three  feet,  and  that  it  is  now  insuffi- 
cient to  allow  the  flow  of  water  in  the  ditch  or  drain  which  is 
proposed  to  be  dug,  built,  and  constructed  by  the  petitioners 
io  their  capacity  as  drainage  commissioners;  that  the  said 
ditch  or  proposed  drain  is  to  be  an  open  ditch  as  the  main 
waterway  for  said  system  of  drainage.  The  petition  further 
shows  that  on  the  24th  of  June,  1903,  appellees  gave  notice 
to  appellant  to  construct  or  enlarge  the  opening  at  the  in- 
tersection of  its  said  railroad  with  Rob  Roy  creek,  for  the 
uses  and  purposes  of  said  drain,  so  as  to  conform  and  be  equal 
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in  size  to  the  same,  and  of  the  following  dimensions:  Width, 
23  feet;  depth,  ^  feet  below  the  surface  of  the  ground  under- 
neath the  bridge  or  culvert  at  the  place  of  intersection;  and 
by  the  petition  a  copy  of  the  notice  is  made  an  exhibit  thereto 
and  a  part  thereof.  The  notice  referred  to  is  addressed  to 
the  appellant,  and  is  as  follows: 

''You  are  hereby  notified  that  a  bridge  is  deemed  necessary 
to  be  made  across  the  right  of  way  of  your  company  at  a 
place  or  point  in  section  17,  in  the  said  town   of  Bristol» 
where  the  right  of  way  of  your  said  company  is  crossed  or 
intersected  by  what  is  commonly  known   as  the  'Rob  Roy 
Ditch,' said  construction  or  improvement  to  be  for  the  use 
or  waterway  of  a  combined  system  of  drainage  being  con- 
structed in  the  vicinity  under  the  charge  and  direction  of  the 
drainage  commissioners  of  District  No.  i  in    the    town  of 
Bristol,  county  of  Kendall  and  state  of  Illinois,  the  main  ditch 
of    said    drainage    where    it    intersects  the  right  of  way 
of  your  said  company  at  said   point  being  of  the  width  of 
twenty-three  feet  and  the  depth  of  nine  and  a  half  feet,  the 
bridge  so  to  be  contructed  to  be  of  the  width  of  twenty-three 
feet  in  the  clear  at  surface  or  level  of  land,  and  to  permit  at 
least  sixteen  feet  in  the  clear  at  the  bottom  of  the  ditch;  and 
you  are  hereby  required,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  to  build  and  construct  such  bridge 
within  thirty  days  from  this  date." 

The  petition  avers  that  the  present  bridge  across  the  said 
Rob  Roy  creek  is  of  the  value  of  $8,000,  and  that  a  new 
bridge  of  the  dimensions  required  for  the  accommodation  of 
the  ditch  as  improved  will  cost  not  to  exceed  $13,000,  and 
that  30  days  have  elapsed  since  the  giving  of  the  notice  to 
appellant,  and  that  appellant  has  neglected,  failed,  and  re- 
fused to  construct  and  enlarge,  in  accordance  with  said  notice, 
the  opening  under  said  bridge  or  culvert. 

The  demurrer  was  general,  with  certain  special  grounds 
assigned,  as  follows:  First,  that  the  proceeding  is  repugnant 
to  section  2  of  article  2  of  the  Constitution  of  the  state  of 
.  Illinois,  in  that  petitioners  seek  thereunder  to  deprive  this 
defendant  of  property  without  due  process  of  law;  second, 
the  statutes  under  which  petitioners  are  proceeding  are  re- 
pugnant to  section  13  of  article  2  of  the  Constitution  of  the 
state  of  Illinois,  in  that  petitioners  seek  thereunder  to  take 
and  damage  the  private  property  of  the  defendant  for  public 
use  without  just  compensation;  third,  the  statutes  under 
which  petitioners  are  proceeding  are  repugnant  to  section 
13  of  article  2  of  the  Constitution  of  this  state,  in  that  peti- 
tioners seek  to  take  poperty  of  defendant,  a  corporation,  and 
subject  the  same  to  the  uses  and  conveniences  of  petitioners, 
without  an  assessment  of  the  damages  that  will  necessarily 
be  sustained  by  the  defendant,  and  without  awarding  to  the 
defendant  a  trial  by  jury;  fourth,  the  statutes  under  which  the 
petitioners  are  proceeding  are  repugnant  to  the  fourteenth 
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amendment  to  the  Constitution  of  the  United  States,  in  that 
thereunder  the  petitioners  seek  to  deprive  defendant  of  prop- 
erty without  due  process  of  law ;  and,  fifth,  the  statutes  under 
which  petitioners  are  proceeding  are  repugnant  to  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States, 
in  that  thereunder  the  defends»nt  is  denied  the  equal  protec- 
tion of  the  laws. 

Hopkins,  Dolph  &  Scott  (Chester  M.  Dawes,  of  counsel), 
for  appellant. 
Raymond  &  Newhall,  for  appellees. 

RICKS,  C.  J.  (after  stating  the  facts).  Of  the  grounds 
relied  upon  by  appellees  to  sustain  the  writ  awarded,  are, 
inter  alia,  section  40^  of  the  farm  drainage  act  and  section 
56  of  the  levee  act. 

Section  40^  of  the  farm  drainage  act  is  as  follows:  ''The 
commissioners  shall  have  the  power  and  are  required  to 
make  all  necessary  bridges  and  culverts  along  or  across  any 
public  highway  or  railroad  which  may  be  deemed  necessary 
for  the  use  or  protection  of  the  work,  and  the  cost  of  the 
same  shall  be  paid  out  of  the  road  and  bridge  tax,  or  by  the 
railroad  company  as  the  case  may  be:  provided,  however* 
notice  shall  first  be  given  to  the  road  or  railroad  authori- 
ties to  build  or  construct  such  bridge  or  culvert,  and  they 
shall  have  thirty  days  in  which  to  build  or  construct  the 
same,  such  bridges  or  culverts  shall  in  all  cases  be  con- 
structed so  as  not  to  interfere  with  the  free  flow  of  water 
through  the  drains  of  the  district.  Should  any  railroad  com- 
pany refuse  or  neglect  to  build  or  construct  any  bridge  or 
culvert  as  herein  required,  the  commissioners  constructing 
the  same  may  recover  the  cost  and  expenses  therefor  in  a  suit 
against  said  company  before  any  justice  of  the  peace  or  any 
court  having  jurisdiction,  and  reasonable  attorneys'  fees  may 
be  recovered  as  part  of  the  cost.  The  proper  authorities  of 
any  public  road  or  railroad  shall  have  the  right  of  appeal  the 
same  as  provided  for  individual  land  owners."  Hurd's  Rev. 
St.  igor,  p.  723»  c.  42. 

Section  56  of  the  levee  act  reads :  ''When  any  ditch  or  drain 
or  other  work  of  enlarging  any  channel  or  water-course  is 
located  by  the  commissioners  on  the  line  of  any  natural  de- 
pression or  water-course,  crossing  the  road  of  any  railroad 
company  where  no  bridge  or  culvert  or  opening  of  sufficient 
capacity  to  allow  the  natural  flow  of  water  of  such  ditch  or 
water-course,  is  constructed,  it  shall  be  the  duty  of  the  com- 
missioners to  give  notice  to  such  railroad  company  to  con- 
struct or  enlarge  such  bridge  or  culvert  or  opening  in  the 
grade  of  such  road,  for  such  ditch  or  ditches  or  other  work, 
of  the  dimensions  named  in  such  notice,  within  twenty  days 
from  the  service  thereof;  and  any  railroad  company  neglect- 
ing, failing  or  refusing  so  to  do,  shall  be  liable  to  any  owner 
of  land  in  such  district,  for  all  damages  to  such  land  sus- 
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tained  by  such  neglect  or  refusal;  aad  shall  be  liable  to  such 
district  in  the  sum  of  twenty-five  dollars  ($25)  for  each  day 
such  company  shall  have  neglected  or  refused  to  construct 
such  work,  after  the  time  fixed  in  such  notice  for  construct- 
ing the  same  shall  have  expired,  which  damages  or  penalty 
may  be  recovered  before  a  justice  of  the  peace,  if  within  his 
jurisdiction,  or  before  any  court  of  competent  jurisdiction." 
Hurd's  Rev.  St.  1901,  p.  707,  c.  42. 

Of  these  acts  appellant  says  that  both  are  repugnant  to  the 
various  constitutional  provisions  set  forth  in  its  demurrer, 
and  that,  if  it  be  conceded  that  they  are  valid  laws,  section 
56  of  the  levee  act  could  have  no  application  to  this  proceed- 
ing; that  the  Legislature  has  enacted  two  entirely  separate 
and  independent  Codes  of  law  applicable  to  the  subject  of 
drainage  and  the  organization  and  government  of  drainage 
districts;  that  one  is  known  as  the  '^Levee  Act"  and  the  other 
as  the ''Farm  Drainage  Act'';  and  that  a  district  organized 
under  the  one  is  subject  only  to  the  provisions  of  that  act,  and 
those  of  the  other  act  have  no  application  to  such  district. 
In  this  latter  contention  we  agree  with  appellant,  and  deem 
the  question  fully  settled  by  the  cases  of  Gauen  v.  Drainage 
District,  131  III.  446,  23  N.  E.  633,  Drainage  Commissioners 
V.  Volke,  163  111.  243,  45  N.  E.  415,  and  McCaleb  v.  Coon 
Run  Drainage  District,  190  111.  549,  60  N.  E.  898. 

Appellees  now  urge  that  section  78  of  the  farm  drainage 
act,  which  is  the  repealing  clause  or  section  of  that  act,  makes 
the  sections  of  the  levee  act  of  general  application  and  appli- 
cable to  the  farm  drainage  act.  The  language  relied  upon 
is  as  follows:  ''This  act  and  this  repealing  section  shall  not 
afiect  other  independent  laws  for  drainage  and  levees  not 
herein  mentioned,  but  shall  be  construed  as  an  independent 
act,  not  affecting  other  independent  drainage  laws  except  as 
it  is  a  codification  and  amended  successor  to  the  first  three 
acts  mentioned  in  the  repealing  section,  and  the  special 
provisions  of  this  act  for  their  own  class  of  districts  shall 
apply  only  to  such  districts,  but  the  general  provisions  appli- 
cable to  all  districts  shall  apply  to  all  districts  provided  for 
in  this  act.'' 

We  are  unable  to  see  that  the  section  relied  upon  can  be 
given  the  effect  that  appellees  urge  it  shall  have.  The  farm 
drainage  act  provides  for  various  kinds  of  districts,  namely, 
districts  for  combined  drainage  (section  11),  subdistricts  (sec- 
tion 43),  union  districts  (section  48),  special  drainage  dis- 
tricts (section  49),  river  districts  (section  75),  districts  by  user 
(section  76),  and  districts  by  mutual  agreement;  and  the  effect 
of  the  repealing  clause  relied  upon  is  that  the  provisions  re- 
lating to  these  various  districts  shall  apply  only  to  them,  but 
that  the  provisions  of  a  general  nature,  that  are  applicable  to 
"all  districts,  shall  apply  to  all  districts  provided  for  in  this 
act."  This  latter  provision  can  have  no  reference  to  the 
levee  act  or  any  provision  in  it,  but,  as  we  construe  it,  applies 
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only  to  the  various  provisions  of  th*  farm  drainage  act. 
There  are  many  provisions  of  a  general  nature  in  the  farm 
drainage  act  that  are  not  repeated  under  the  various  special 
provision  in  that  act  for  the  specified  districts.  Such  is  the 
provisions  that  bridges  shall  be  made  across  the  drainage 
ditches  in  inclosed  fields.  This  provision,  by  the  last  clause  of 
the  repealing  act.  and  the  one  now  relied  upon  by  appellees, 
is  by  that  section  read  into  all  of  the  various  kinds  of  dis- 
tricts that  may  be  organized  under  the  act. 

The  right  of  drainage  through  a  natural  water  course  or  a 
natural  waterway  is  a  natural  easement  appurtenant  to  the 
land  of  every  individual  through  whose  land  such  natural 
water  course  runs,  and  every  owner  of  land  along  such  water 
course  is  obliged  to  take  notice  of  the  natural  easement  pos- 
sessed by  other  owners  along  the  same  water  course.  For 
the  drainage  of  large  areas  of  land,  drainage  districts  were 
authorized  by  the  Constitution  to  be  provided  for  by  proper 
legislative  action.  But  the  constitutional  amendment  was 
not  solely  to  authorize  drainage  along  the  lines  of  natural 
water  courses.  The  constitutional  provision  was  an  express 
declaration  of  the  people  of  the  right  of  one  man  to  drain  his 
land  over  and  across  the  lands  of  another.  It  was  the  decla- 
ration of  the  people  of  the  policy  of  the  state  that  in  a 
country  such  as  this  the  rights  of  drainage  of  the  lands,  where 
such  large  proportions  were  swamp  and  overflowed  lands, 
were  paramount  to  the  right  of  the  individual  who  sought  to 
deny  such  drainage. 

The  amendment  of  1878  of  the  Constitution,  in  relation  to 
drainage  (article  4,  §  31),  was  not  for  the  purpose  of  declar- 
ing the  right  of  drainage,  but  was  for  the  purpose  of  authoriz- 
ing special   assessments    upon  property   benefited  thereby. 
Where  lands  are  valuable  for  cultivation,  and  the  country,  as- 
this,  depends  so  much   upon   agriculture,  the  public  welfare 
demands  th.^t  the  lands  shall  be  drained,  and«  in  the  absence 
of  any  constitutional  provision  in  relation  to  such  laws,  they 
have  been  sustained,  upon  high  authority,  as  the  exercise  of 
the  police  power.     Upon  this  subject  Mr.  Cooley,   in   his 
work  on  Constitutional  Limitations  (7th  Ed.,  p.  868),  says: 
''Where,   under    legislative  authority,   the  construction   of 
levees  and  embankments  is  required  to  protect  from  over- 
flow and  destruction  considerable  tracts  of  country,   assess- 
ments are  commonly  levied  for  the  purpose  on  the  owners  of 
lands  lying  on  or  near  the  streams  or  bodies  of  water  from 
which  the  danger  is  anticipated.     But  if  the  construction 
should  be  imposed  as  a  duty  upon  residents  or  property 
owners  in  the  neighborhood,  so  that  they   should  be  com- 
pelled to  turn  out  periodically  or  iv    emergencies  and  give 
special  attention  and   labor  to  the  construction  of  the  nec- 
essary defenses  against  overflow  and   inundation,  it  is  not 
perceived  that  there  could   be  any  difficulty  in  supporting 
8Qch  a  regulation  as  one  of  police,  or  of  resting  it  upon  the 
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same  foundations  which  sustain  the  regulations  in  cities  by 
which  duties  are  imposed  on  the  occupants  of  buildings  to 
take  certain  precautions  against  fires,  not  for  their  own  pro- 
tection exclusively,  but  for  the  protection  of  the  general  pub- 
lic. Laws  imposing  on  the  owners  the  duty  of  draining  large 
tracts  of  land  which  in  their  natural  condition  are  unproduct- 
ive and  are  a  source  of  danger  to  health  may  be  enacted 
under  the  same  power,  though,  in  general,  the  taxing  power 
is  employed  for  the  purpose;  and  sometimes  land  is  appro- 
priated under  the  eminent  domain." 

A  natural  water  course,  being  a  natural  easement,  is  placed 
upon  the  same  ground,  in  many  respects,  as  to  the  public  right, 
as  is  a  public  highway.  At  the  common  law,  if  a  railroad 
or  another  highway  crosses  a  natural  water  course  or  a  public 
highway,  such  highway  or  railroad  must  be  so  constructed 
across  the  existing  highway  or  waterway,  and  so  maintained^ 
that  said  highway  or  waterway,  as  the  case  may  be,  shall  not 
only  subserve  the  demands  of  the  public  as  they  exist  at  the 
time  of  crossing  the  same,  but  for  all  future  time.  In  Ohio 
&  Mississippi  Railway  Co.  v.  Thillman,  143  111.  127,  32  N.  £. 
529,  36  Am.  St.  Rep.  359,  in  speaking  of  the  duty  of  railroads 
crossing  streams,  it  is  said  (page  133,  143  111.,  page  530,  32  N. 
E.,  36  Am.  St.  Rep.  359):  ''A  railroad  company,  in  construct- 
ing its  road  over  water  courses,  must  make  suitable  bridges* 
culverts,  or  other  provisions  for  carrying  off  the  water 
efiectually.  Angell  on  Water  Courses  (7th  Ed.)  §  46sb.  The 
duty  imposed  by  statute  upon  such  company  to  restore  the 
stream  crossed  to  its  former  state,  or  to  so  restore  it  as  not 
to  impair  its  usefulness,  exists  also  in  the  absence  of  express 
statutory  requirement.  Pierce  upon  Railroads,  p.  203.  The 
same  obligation  in  such  case  rests  upon  the  corporation  as 
rests  upon  a  private  owner  who  undertakes  to  interfere  with 
the  water  course  in  the  same  way.'' 

In  Kankakee  &  Seneca  Railroad  Co.  v.  Horan,  131  111. 
288,  23  N.  E.  621,  in  speaking  of  the  contention  of  the  rail- 
road company  that  the  court  erred  in  refusing  to  give  an 
instruction  requested  by  it,  it  is  said  (page  308,  131  111.,  page 
626,  23  N.  E.):  ^4t,  in  substance,  tells  the  jury  that  the  ap- 
pellant, when  fixing  the  culvert  for  the  passage  of  the  water 
of  the  Parker  plough,  a  natural  water  course,  was  only  bound 
to  so  construct  it  that  it  was  no  obstruction  to  the  water  then 
flowing  into  it ;  but,  as  to  any  increase  of  water  caused  by  the 
drainage  into  it  by  people  along  the  course  of  the  slough,  the 
appellant  would  not  be  liable,  though  the  culvert  was  not 
sufficient  to  admit  of  the  passage  of  such  water.  We  do  not 
subscribe  to  this  doctrine.  The  Parker  slough  was  a  water 
course,  and  it  was  the  legal  right  of  any  one  along  its  line, 
for  miles  above  the  railroad,  where  the  water  naturally  shed 
toward  the  slough,  to  drain  into  it,  and  no  oiie  below,  own- 
ing land  along  the  slough,  would  have  any  legal  remedy 
against  such  person  so  draining  water  into  the  slough  above 
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him  for  any  damage  done  to  his  inheritance  by  means  of  an 
increased  flow  of  water  caused  thereby.  In  other  words,  the 
slough  was  a  legal  water  course  for  the  drainage  of  all  the 
land  the  natural  tendency  of  which  was  to  cast  its  surplus 
water,  caused  by  the  falling  of  rain  and  snow,  into  it,  and 
this  whether  the  flow  was  increased  by  artificial  means  or 
not.  It  would  seem  legitimately  to  follow  that  the  railroad 
company,  in  providing  a  passageway  for  the  slough,  was 
bound  to  anticipate  and  provide  for  any  such  legal  increase 
of  the  water  flow.  If  it  did  not,  it  was  doing  a  wrong  and 
legal  injury  to  any  one,  situated  like  the  appellee,  who  re- 
ceived injury  in  consequence  of  a  failure  on  its  part  to  do 
its  duty.'* 

In  Cleveland  v.  City  Council  of  Augusta  (Ga.)  29  S.  £. 
S84,  43  L.  R.  A.  638,  this  language  is  used:  '*At  common 
law  the  rule  is  that,  where  a  highway  is  made  acro««s  another 
one  already  in  use,  the  crossing  must  not  only  be  made  with  as 
little  injury  as  possible  to  the  old  way,  but  whatever  struc- 
tures may  be  necessary  to  the  convenience  and  safety  of  the 
crossing  must  be  erected  and  maintained  by  the  person  or 
corporation  constructing  and  using  the  new  way." 

In  the  case  of  Lake  Erie  &  Western  Railroad  Co.  v.  Cluggish, 
143  Ind.  347,  42  N.  E.  743,  it  is  said:  'The  duty  of  a  rail- 
road company  to  restore  a  stream  or  highway  which  is  crossed 
by  the  line  of  its  road  is  a  continuing  duty;  and  if,  by  the 
increase  of  population  or  other  causes,  the  crossing  becomes 
inadequate  to  meet  the  new  and  altered  conditions  of  the 
country,  it  is  the  duty  of  the  railroad  to  make  such  alterations 
as  will  meet  the  present  needs  of  the  public." 

In  the  case  of  Lake  Erie  &  Western  Railroad  Co. 
V.  Smith  (C.  C.)  61  Fed.  885,  this  language  is  used: 
"The  duty  of  a  railroad  to  restore  a  stream  or  high- 
way which  is  crossed  by  the  line  of  its  road  is  a  con- 
tinuing duty;  and  if,  by  the  increase  of  population 
or  otber  causes,  the  crossing  becomes  inadequate  to  meet 
the  new  and  altered  conditions  of  the  jcountry,  it  is  the 
duty  of  the  railroad  to  make  such  alterations  as  will  meet 
the  present  needs  of  the  public.  Cook  v.  Railroad  Corp., 
133  Mass.  185.  Under  a  fair  construction  of  section  3903, 
Rev.  St.  Ind.  1881  (section  si$3>  Burns'  Ann.  St.  Ind.  1894), 
it  is  the  duty  of  a  railroad  company  to  construct  its  road, 
when  it  intersects  any  highway  or  stream,  in  such  manner  as 
to  afford  security  for  life  and  property,  and  this  is  so  whether 
the  way  is  laid  out  and  opened  before  or  after  the  construc- 
tion of  the  railroad.  Railway  Co.  v.  Smith,  91  Ind.  119; 
National  Waterworks  Co.  v.  City  of  Kansas  (C.  C.)  28  Fed. 

In  State  of  Indiana  v.  Lake  Erie  &  Western  Railroad  Co. 
(C.  C.)  83  Fed.  287,  it  is  said:  "If,  by  the  growth  of  popula- 
tion or  otherwise,  the  crossing  has  become  inadequate  to  meet 
the  present  needs  of  the  public,  it  is  the  duty  of  the  railroad 
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company  to  remedy  the  defect  by  restoring  the  crossing  so 
that  it  will  not  unnecessarily  impair  the  usefulness  of  the 
highway." 

In  State  v.  St.  P.,  M.  &  M.  Ry.  Co.,  35  Minn.  131,  28   N. 
W.  3»  59  Am.  Rep.  313,  a  railroad  company  had  crossed  a  pub- 
lic street  in  the  city,  and  had  so  obstructed  the  street  with 
tracks  that  it  became  necessary  to  lower  the  street  or  elevate 
the  railroad.     The  city  council    determined  to  lower  the 
street,  and  notified  the  railroad  company  to  make  the  street 
under  its  roadway,  and  the  city  would  make  the  depression 
approaching  the  underneath  crossing.     The  court,   in  that 
case,   discussing   the  duty    of    railroads    crossing    existing: 
streets,  says:    '^The  duty  prescribed  is  to  keep,  at  all  times 
and  under  all  circumstances,  the  street,  at  points  where  they 
are  intercepted  by  the  railroad,  in  a  condition  and  state  of 
repair  so  as  not  to   impair  or  interfere  with  their  free  and 
proper  use,  and,  if  this  cannot  be  done  with  a  surface  cross- 
ing, the  company  must  do  it  either  by  carrying  their  tracks 
over  or  under  the  highway,  or  the  highway  under  or  over 
their  tracks;  and  the  duty  of  thus  restoring  or  preserving  the 
free  use  of  the  street  includes  the  doing  of  whatever  is  needed 
to  accomplish  the  required  end,  and  which   is  rendered   nec- 
essary to  be  done  by  reason  of  the  presence  of  the  railroad  in 
the  street.''     And  it  was  held  in  that  case  that  it  was  not 
only  the  duty  of  the  railroad  company  to  prepare  a  crossing 
for  the  street  under  its  railroad  tracks,  but  it  was  proper  to 
require  it  to  prepare  the  depressions  or  approaches  in  the 
street  approaching  the  crossing  under  the  tracks. 

The  question  whether,  where  no  street  exists  or  a  drain 
ditch  crosses  territory  where  there  is  no  natural  waterway,  a 
railroad  can  be  required,  without  compensation,  to  devote 
a  part  of  its  right  of  way  to  th«>  public  for  either  a  highway 
or  a  ditch,  is  not  before  us,  and  we  do  not  decide,  but  we 
think  that  the  great  weight  of  authority  is  that  where  there  is 
a  natural  waterway,  or  where  a  highway  already  exists  and  is 
crossed  by  a  railroad  company  under  its  general  license  to 
build  a  railroad,  and  without  any  specific  grant  by  the  legis- 
lative authority  to  obstruct  the  highway  or  waterway,  the 
railroad  company  is  bound  to  make  and  keep  its  crossing,  at 
its  own  expense,  in  such  condition  as  shall  meet  all  the  rea- 
sonable requirements  of  the  public  as  the  changed  conditions 
and  increased  use  may  demand. 

The  case  of  Chicago  &  Northwestern  Railway  Co.  v.  City 
of  Chicago,  140  III.  309,  29  N.  E.  1109,  was  a  condemnation 
for  the  extension  of  a  street  in  the  city  of  Chicago  across  the 
right  of  way  of  the  railroad  company.  The  damages  assessed 
to  the  company  for  land  taken  was  $1.  The  company  offered 
for  land  taken  was  $1.  The  company  offered  to  show  the  ex- 
pense of  grading  and  planking  the  roadway,  the  making  of  a 
gate  and  a  power  house  from  which  to  operate  the  same,  the 
salary  of  a  tender,  and  the  cost  of  repairs,  and  insisted  that 
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all  of  these  matters  were  proper  elements  of  damage  for  land 
not  taken.  The  lower  court  denied  the  contention,  and  this 
court  sustained  its  jadgment,  and  said  (page  323,  140  111., 
page  II 13,  29  N.  EJ:  ''These  items  of  expense  are  set  up  in 
the  cross  petition  as  damages  to  the  property  not  taken — 
that  is,  to  the  right  of  way  on  either  side  of  that  portion  of 
the  right  of  way  which  is  to  be  used  as  a  street.  How  can 
grading  the  approaches,  planting  the  crossing,  and  erecting 
gates  damage  the  right  of  way  adjoining  the  street  crossing? 
The  expenses  which  they  necessitate  may  require  a  deduction 
from  the  revenues  of  the  company,  but  there  is  no  proof  to 
show  that  there  is  any  such  injury  or  inconvenience  as  reduces 
the  capacity  of  the  corporation  to  transact  its  business.  Not 
the  grading  or  planking  or  gates,  but  the  use  of  the  crossing 
by  the  public,  may  result  in  the  stoppage  or  slower  move- 
ment of  trains  and  in  the  increased  danger  of  accidents,  but 
we  have  held  that  no  damages  can  be  allowed  for  these  in- 
conveniences. (Citing  authorities.)  Uncompensated  obe- 
dience to  a  regulation  enacted  for  the  public  safety  under  the 
police  power  of  the  state  is  not  a  taking  or  damaging,  with- 
out just  compensation,  of  private  property  or  of  private  prop- 
erty affected  with  a  public  interest.'*  In  Illinois  Central 
Railroad  Co.  v.  Willenborg,  117  111.  203,  7  N.  E.  698,  S7  Am. 
Rep.  862,  It  was  held  that  the  statutory  requirement  for  rail- 
roads to  construct  farm  crossings  for  the  use  of  adjoining 
landowners  was  the  exercise  of  the  police  power,  and  that 
such  statute  was  applicable  alike  to  railroads  built  before 
and  after  its  passage.  To  the  same  effect  as  the  foregoing 
cases  are  Chicago  &  Northwestern  Railway  Co.  v.  City  of 
Chicago,  140  III.  309,  29  N.  E.  1109;  Ohio  &  Mississippi 
Railroad  Co.  v.  McClelland,  25  111.  140;  Chicago,  Rock 
Island  &  Pacific  Railroad  Co.  v.  Mofiitt,  7S  HI.  $24;  People 
V.  Chicago  &  Alton  Railroad  Co.,  67  111.  118. 

Most  of  the  foregoing  cases  are  upon  the  common-law  duty 
of  railroads  to  keep  highways  ard  waterways  over  which 
tbey  cross  in  such  condition  as  will  meet  all  public  require- 
ments, and  the  duty  in  such  cases  is  treated  as  a  continuing 
duty.  Those  cases  not  based  upon  the  common-law  duty  are 
where  statutes  have  been  enacted  for  their  regulation  under 
the  police  power  of  the  state,  or  where  statutes  merely  de- 
claratory of  the  common-law  duty  in  such  cases  have  been 
enacted.  If  it  is  the  common-law  duty  of  appellant  to  make 
the  necessary  changes  in  its  bridge  and  opening  across 
Rob  Roy  creek  as  will  accommodate  the  waters  which 
naturally  drain  through  the  same,  although  the  flow 
be  increased  by  artificial  means,  if  the  statute  in  ques- 
tion is  but  declaratory  of  the  common-law  duty,  or  is  the 
exercise  of  the  police  power,  then  it  is  clear  that  there  is  ro 
soch  taking  of  appellant's  property  as  invades  the  various 
provisions  of  the  Constitution  relied  upon  in  the  demurrer. 
The  power  exercised  would  not  be  that  of  eminent  domain. 
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''The  police  power  is  to  be  clearly  distinguished  from  the 
right  of  eminent  domaiD,  and  the  distinction  lies  in  this: 
that  in  the  exercise  of  the  latter  right  private  property  is 
taken  for  pablic  use  and  the  owner  is  invariably  entitled  to 
compensation  therefor,  while  the  police  power  is  usually 
exerted  merely  to  regulate  the  use  and  enjoyment  of 
property  by  the  owner,  or,  if  he  is  deprived  of  his 
property  outright,  it  is  not  taken  for  public  use, 
but  rather  destroyed  in  order  to  promote  the  general 
welfare  of  the  public,  and  in  neither  case  is  the  owner 
entitled  to  any  compensation  for  any  injury  which  he 
may  sustain  in  consequence  thereof,  for  the  law  considers 
that  either  the  injury  is  damnum  absque  injuria,  or  the 
owner  is  sufficiently  compensated  by  sharing  in  the  general 
benefits  resulting  from  the  exercise  of  the  police  power. " 
22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  916;  Frazer  v.  City 
of  Chicago,  186  III.  480,  57  N.  E.  1055,  51  L.  R.  A.  306,  78 
Am.  St.  Rep.  296. 

In  the  case  at  bar  it  is  not  proposed  to  take  the  property 
of  appellant,  but  the  proposition  is  that  appellant  shall  be 
required,  in  the  use  of  its  property,  to  conform  to  the  public 
needs.  The  operation  of  its  railroad  or  its  charter  rights 
are  not  to  be  interfered  with.  While  its  charter  is  not  set 
out  in  the  petition,  and  its  exact  provisions  are  not  before 
us,  the  presumption  will  be  that  its  charter  is  such  as  is 
ordinarily  granted  to  construct  and  operate  a  railroad  be- 
tween the  points  therein  mentioned.  The  allegation  of  the 
petition  is  that  appellant  was  organized  '*with  corporate 
power  to  build,  construct,  operate  and  maintain  a  railroad  at 
and  in  the  township  and  county  aforesaid,''  and  there  is  no 
presumption  that  it  had  any  greater  powers  than  those  set 
forth  in  the  petition.  As  said  in  Ligare  v.  City  of  Chicago, 
139  III.  46,  28  N.  E.  934,  32  Am.  St.  Rep.  179:  "When  a 
franchise  is  granted  to  construct  ways  or  streets  across  a 
waterway,  there  is  no  implied  right  to  destroy  the  water- 
way, but  it  must  be  so  bridged  that  its  use  will  not  be  unnec- 
essarily impaired.  Elliott  on  Roads  and  Streets,  32.  If  it 
be  conceded  that  the  state  may  authorize  the  taking  or  de- 
struction of  a  waterway,  it  devolves  on  those  who  claim  that 
the  state  has  done  so  to  show  it,  and,  since  that  is  not  done 
by  simply  showing  power  to  lay  out,  open,  and  improve 
streets  across  waterways^  no  such  power  is  here  shown." 
And  while  to  conform  to  the  writ  awarded  in  this  case  may, 
as  was  said  in  Chicago  &  Northwestern  Railroad  Co.  v.  City 
of  Chicago,  supra,  "require  a  deduction  from  the  revenues  of 
the  company,''  it  does  not  interfere  with  the  exercise  of  its 
rights  under  its  charter  or  any  of  its  charter  rights. 

Appellant  has  cited  and  relies  upon  Bailey  v.  Philadelphia, 
etc.,  Railroad  Co.,  4  Har.  389,  44  Am.  Dec.  593,  and 
Washington  Bridge  Co.  v.  State,  18  Conn.  53.  We  have  ex- 
amined those  cases  and  do  not  think  they  apply.     In  the 


Vol  14  R  R  R— Vol  37  Am  ft  Eng  R  Cas.  N  S         73 

Chicago,  etc.,  R.  Co.  v.  People 

first  case  mentioned*  the  charter  was  to  locate  and  conatroct 
a  railroad  between  Philadelphia  and  Baltimore,  and,  if  it 
shoald  be  necessary  to  pass  over  any  navigable  stfeam,  a 
sufficient  draw  was  required  to  be  made  in  each  bridge  for  the 
passage  of  vessels.  The  railroad  company  bailt  a  bridge 
with  a  draw.  Snbseqaently  the  Legislature  amended  the 
charter  of  the  railroad  company,  authorizing  it  to  build  a 
closed  bridge  where  it  had  theretofore  had  a  bridge  with  a 
draw.  The  closed  bridge  was  accordingly  built  in  compliance 
with  the  terms  of  the  charter.  Subsequently  an  act  was 
passed  giving  damages  to  landowners  that  might  be  sustained 
by  reason  of  said  bridge  being  constructed  without  any  draw 
or  passage  thereunder.  The  court  held  that,  inasmuch  as 
the  defendant  had  complied  with  the  special  provisions  of  its 
charter,  it  had  vested  rights,  and  was  not  liable  to  the  action 
authorized  by  the  subsequent  statute. 

The  case  of  Washington  Bridge  Co.  v.  State,  supra,  was 
where  a  corporation  was  created  by  the  Legislature  for  the 
purpose  of  constructing  a  permanent  bridge  over  the 
Housatonic  river,  with  authority  to  collect  tolls  to  reimburse 
the  expense  of  building  the  bridge.  It  was  provided  that  as 
soon  as  such  expense,  with  interest  at  I2  per  centum,  should 
be  reimbursed  from  the  tolls,  the  bridge  and  the  right  of  tolls 
should  be  subject  to  such  order  and  regulation  as  the  Gen- 
eral Assembly  should  deem  proper.  Until  that  time  arrived 
there  was  no  reservation  of  power.  The  charter  required 
the  company  to  build  a  bridge  with  a  32-foot  draw.  Before 
the  bridge  had  been  operated  a  sufficient  time  for  the  com- 
pany to  reimburse  itself  and  to  realize  the  interest  provided 
for  in  the  act,  the  General  Assembly  passed  an  act  requiring 
the  bridge  company  to  make  its  draw  50  feet,  and  it  was  held 
that,  the  bridge  company  having  built  its  bridge  according 
to  the  provisions  of  its  charter,  the  charter  was  a  contract  be- 
tween the  state  and  the  company,  under  which  the  company 
had  vested  rights. 

It  would  seem  manifest  that  these  cases  cannot  be 
controlling  in  the  base  at  bar,  where,  so  far  as  appears 
from  the  pleadings,  appellant  was  given  no  authority, 
except  the  implied  authority,  to  build  any  bridge  what- 
ever. That  implied  authority  was  coupled  with  the  com- 
mon-law duty  of  appellant  to  burld  its  bridge  over  the 
natural  water  course,  with  a  view  of  the  future  as  well  as  the 
present  contingencies  and  requirements  of  such  water  course, 
and  with  the  further  implied  provision  that  there  remained 
in  the  state,  whenever  the  public  welfare  required  it,  the 
right  to  regulate  its  use.  Ohio  &  Mississippi  Railroad  Co. 
V.  McClelland,  supra. 

That  the  state  is  vitally  interested  in  the  reclamation  of  its 
swamp  and  slough  lands  cannot  be  gainsaid.  We  all  know 
that  the  presence  of  large  bodies  of  stagnant  water,  such  as 
are  found  in  swamp  lands  in  this  state,  produce  malaria  and 
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breed  disease-giving  germs  of  various  forms,  and  that  the  re- 
moval of  such  bodies  of  water  is  conducive  to  the  health  and 
welfare  of  the  public.  By  the  removal  of  such  bodies  of 
water  and  the  subjection  of  such  lands  to  cultivation  they 
are  made  to  bear  their  proper  proportionate  burden  to  the 
support  of  the  inhabitants  and  the  commerce  of  the  state. 
Their  value  is  increased,  and  thereby  their  contribution  in 
taxes  to  the  state  and  local  governments  is  increased.  The 
subject  was  deemed  of  such  importance  that  the  people,  by 
section  31  of  article  4  of  the  Constitution  of  1870,  conferred 
upon  the  General  Assembly  plenary  powers  in  making  pro- 
vision for  drainage  for  agricultural  and  sanitary  purposes, 
and  pursuant  to  that  power  the  General  Assembly  passed  the 
act  under  which  the  appellees  are  proceeding,  declaring  that 
the  organization  should  be  for  agricultural  and  sanitary  pur- 
poses. The  drainage  districts,  organized  as  are  the  appel- 
lees, under  that  law  are  invested  with  the  right  of  eminent 
domain  and  the  power  of  taxation,  upon  the  theory  that  they 
are  public  utilities  and  are  held  to  be  quasi  public  corpora- 
tions. In  their  organic  character  they  do  not  represent  merely 
the  individual  property  owners  or  themselves,  but  they  rep- 
reseat  the  state  in  carrying  out  its  policy,  as  found  in  the 
common  law  and  declared  by  its  Constitution  and  statutes. 
It  has  been  so  often  said  that  it  need  only  be  adverted  to 
here,  that  corporations  such  as  appellant  do  not  hold  their 
property  and  exercise  their  franchises  strictly  in  a  private 
right,  but  that  from  the  nature  of  their  business  and  their 
relation  to  society  they  are  public  corporations  in  a  sense  and 
are  subject  to  public  control  and  regulation,  though,  with 
their  grant  of  power  to  traverse  the  state  with  their  lines  of 
railroad,  it  cannot  be  said  that  their  right  of  private  prop- 
erty attaches  to  every  highway  and  watercourse  over  which 
their  roads  may  be  constructed.  To  so  hold  would  render 
such  enterprises,  which  are  designed  for  the  benefit  of  the 
state,  obstacles  to  its  progress  and  a  menace  to  its  general 
welfare.  Ohio  &  Mississippi  Railroad  Co.  v.  McClelland, 
supra.  Of  course,  in  the  exercise  of  the  right  of  the  public 
interest  as  against  such  corporations,  the  demand  must  be 
reasonable  and  must  clearly  appear  to  be  for  the  public  wel- 
fare. In  this  case  it  is  not  questioned  that  the  improvement 
of  Rob  Roy  creek,  as  proposed,  is  necessary  for  the  proper 
drainage  of  the  lands  comprising  the  drainage  district. 
The  petition  alleges  that  such  enlargement  is  necessary,  and 
that  the  same  cannot  be  carried  on  with  the  obstuctions 
placed  in  the  bed  of  said  creek  by  appellant.  This  the  ap- 
pellant does  not  deny. 

Appellant  contends  that  there  is  a  variance  between  the 
notice  served  upon  it  and  the  prayer  of  the  petition,  and 
argues  that  it  has  an  exclusive  right  of  way  of  much  greater 
width  than  its  bridge  that  is  asked  to  be  removed  and  re- 
placed, and  that  the  notice  to  construct  a  new  bridge  and  re- 
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move  the  obstructions  in  the  waterway  is  not  broad  eooDgh 
to  cover  the  prayer  and  order  of  the  writ.  We  have  ex- 
amined the  petition,  and  there  is  no  averment  as  to  the  width 
of  appellant's  right  of  way,  and  we  are  unable  to  say,  from 
the  proceedings  before  us,  that  when  appellant  has  com- 
plied with  the  notice  attached  to  the  petition  the  waterway 
will  not  be  improved  all  that  is  necessary  for  the  proper  pas- 
sage of  the  waters  of  the  district.  Entertaining  the  views 
above  expressed,  and  founding  our  conclusion  npon  the  rights 
and  duties  of  the  parties  as  found  in  the  common  law,  we 
deem  it  unnecessary  to  pass  upon  the  constitutionality  of 
section  4oi  of  the  farm  drainage  act.  We  think  the  order 
for  the  writ  was  warranted  under  the  petition  and  demurrer 
thereto,  and  the  judgment  awarding  the  same  is  afiBrmed. 

Judgment  affirmed. 


NASHVILLE  R.  R.  v.  HOWARD. 

(Sapreme  Coart  of  Tenaesaee,  Feb.  2,  1904.) 

[78  8.  W.  Rep.  1098.] 

injury  to  Passenger — Defective  Track — Evidence — Similar  Accidents.* 
In  &n  action  against  a  street  railway  company  for  injuries  sus- 
tained by  a  passenger  by  being  thrown  from  bis  seat  in  the  car 
owing  to  a  sudden  jolting  of  the  car  caused  by  a  defective  frog  in 
the  track,  it  appearing  that  for  several  months  the  track  at  that 
point  bad  been  in  the  same  condition  as  at  the  time  of  the  accident, 
it  was  proper  to  admit  the  testimony  of  witnesses  that  they  had 
nearly  been  thrown  from  the  car  at  that  point  on  previous  occa- 
sions, and  the  testimony  of  a  witness  chat  he  had  seen  cars  derailed 
at  that  point  and  helped  to  put  them  back  on  the  track. 

Same — Same— Contributory  Negligence — Imputed  Negligence  of  Par- 
ents, t 
A  child  was  sitting  in  a  street  car  holding  on  to  the  guard  attached 
to  ihe  seat,  and  not  leaning  out  or  committing  any  incautious  act, 
when,  owing  to  a  plunging  of  the  car  caused  by  a  defect  in  the 
track,  he  was  thrown  off.  His  mother  was  facing  him  on  the  opposite 
Beat  at  the  time  of  the  accident:  held,  that  the  child  was  not  guilty 
of  any  negligence,  and  hence  no  negligence  of  the  mother  could  be 
imputed  to  him. 

Same — Instructions. 

Where,  iu  an  action  against  a  street  railroad  for  injuries  to  a 
passenger,  the  court  did  not  charge  that  a  carrier  of  passengers 
must  provide  for  their  safety  so  far  as  human  skill  and  foresight 
will  go,  it  was  not  error  to  refuse  to  instruct  as  to  the  meaning  of 
the  terms  '^ human  skill  and  foresight." 

*See  foot-note  appended  to  Nelson  v.  Union  R.  Co.  (R.  I.),  12  R. 
R.  R.  633,  35  Am.  &  Kng.  R.  Cas.,  N.  S.,  633. 

timputed  negligence,  see  foot-note  appended  to  Duval  v,  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  11  R.  R.  R.  235,  34  Am.  Sr  Eng.  R. 
Cas.,  N.  8.,  235. 

As  to  what  constitutes  contributory  negligence  on  the  part  of 
parents,  see  foot-note  appended  to  St.  Louis,  I.  M.  &  8.  Ry.  Co.  v. 
Colnm  (Ark.),  11  R.  R.  R.  807,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  807, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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Same — Same— Degree  of  Care— Track  and  Appliances.} 

In  an  action  against  a  street  railway  for  injuries  to  a  passensrer 
owing  to  a  defective  track,  defendant  could  not  complain  of  the  fact 
that  the  court  only  charged  on  its  duty  to  keep  its  track  and  appli- 
ances in  a  reasonably  safe  order  and  condition. 

Appeal  from  Circait  Court,  Davidson  County;  Jno.  W. 
Childress,  Judge. 

Action  by  Edgar  M.  Howard  by  W.  A.  Howard,  his  next 
friend,  against  the  Nashville  Railroad.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

J.  M.  Anderson,  for  appellant. 
Washington,  Alien  &  Roins,  for  appellee. 

McALISTER,  J.  W.  A.  Howard,  as  next  friend  to  his 
minor  son,  E.  M.  Howard,  recovered  a  verdict  and  judgment 
in  the  circuit  court  of  Davidson  county  against  the  defend- 
ant railroad  company  for  the  sum  of  five  thousand  dollars 
($5,ooo)  as  damages  for  injuries  to  the  son.  The  company 
appealed,  and  has  assigned  errors. 

The  cause  of  action,  as  outlined  in  the  declaration,  is  that 
the  plaintiff,  a  minor,  four  years  of  age,  took  passage  with 
his  mother  and  sister  on  one  of  defendant's  cars,  for  the  pur- 
pose of  returning  to  his  home  in  Northeast  Nashville;  that 
at  the  intersection  of  Meridian  and  Foster  streets,  by  reason 
of  the  defective  rails  and  switchboard  or  frog,  and  the  track 
thereunder,  as  well  as  the  careless  and  negligent  handling  of 
the  car  by  the  motorman,  a  sudden  jerk  or  jolt  was  caused, 
throwing  plaintiff  from  his  seat  violently  to  the  ground,  and 
so  mangling  and  crushing  one  of  his  legs  that  its  amputation 
was  necessary. 

The  facts  are  that  on  the  2ist  of  November,  1900,  the 
plaintiff,  in  company  with  his  mother  and  sister,  boarded  an 
open  Meridian  street  car  on  the  public  square,  occupying  the 
second  seat  from  the  front,  the  child  being  seated  between 
his  mother  and  sister.  When  the  car  reached  the  bridge,  the 
child,  indulging  a  natural  instinct  to  view  the  river,  moved 
across  to  the  seat  immediately  in  front,  facing  his  mother, 
and  with  his  back  to  the  motorman.  The  child  sat  near  the 
end  of  ^he  seat  on  the  left  of  the  car,  and  took  hold  of  the 
guard  on  the  end  of  the  seat  with  his  right  hand.  In  this 
position  he  was  sitting  near  and  readily  accessible  to  his 
mother  and  sister.  He  remained  in  this  position  until  he  was 
thrown  from  his  seat  to  the  ground  at  the  intersection  of 
Foster  and  Meridian  streets.     When   nearing  this  point  the 

lAs  to  the  care  required  of  a  railroad,  as  a  carrier  of  pasaeagera, 
to  furaish  a  safe  track,  see  monograph,  2  R.  R.  R.  776,  25  Am.  A 
Bag.  R.  Cas.,  N.  S.,  776;  monograph,  4  R.  R.  R.  536,  27  Am.  &  Eng. 
R.  Cas.,  N.  S.,  536;  Louisiana  &  Northwest  R.  Co.  v,  Crnmpler 
(C.  C.  A.),  8  R.  R.  R.  261,  31  Am.  &  Kng.  R.  Cas.,  N.  S.,  261; 
Galligan  v.  Old  Colony  St.  Ry.  Co.  (Mass.),  6  R.  R.  R.  896,  29  Am. 
A  Eng.  R.  Cas.,  N.  S.,  896  (degree  of  care  required  to  prevent  fall 
upon  track  of  material  from  embankment). 
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mother  rang  the  bell  for  the  car  to  stop  in  front  of  her  bouse, 
bat  the  motormao,  withoat  observins  the  signal,  failed  to 
stop,  and  continued  on  around  the  curve  leading  to  Meridian 
street,  and  when  the  car  wheels  struck  the  frog  at  the  point 
where  the  curve  began,  .in  the  language  of  the  conductor, 
"there  was  a  plunging  jerk,  like  the  track  going  down  and 
the  car  up."  The  result  of  this  jerk,  as  already  stated,  was 
to  throw  the  child  from  his  seat  to  the  track,  and,  before  he 
could  be  rescued,  the  wheels  ran  over  his  foot  and  leg- 
There  IS  evidence  tending  to  show  that  the  sudden  plunging 
jerk  and  jar  of  the  car  was  owing  to  the  defective  track. 
The  proof  of  the  plaintifi  shows  that  the  rails  were  lower 
than  the  frog,  and  that  there  were  open  joints  or  spaces  be- 
tween the  ends  of  the  rails  and  the  frog,  and  the  rails  were 
loose  on  both  sides  of  the  frog,  and  were  not  in  alignment 
with  the  frog  rail,  so  that  when  the  car  passed  from  the  rail 
to  the  frog,  and  from  the  frog  to  the  next  rail,  it  caused  a 
plunging  jerk  and  jar  oi  the  car  that  was  both  unusual  and 
dangerous.  It  is  further  shown  that  this  had  been  the  condi- 
tion of  the  track  for  several  months  prior  to  the  injury  to  the 
defendant  in  error. 

It  is  conceded  by  counsel  for  plaintifi  in  error  there  is  evi- 
dence tending  to  show  that  at  the  place  of  the  accident  the 
track  was  in  a  defective,  unsafe,  and  dangerous  condition; 
while  the  defendant  company  introduced  a  number  of  wit- 
nesses who  testified  that  the  track  was  in  a  safe  condition, 
and  the  only  jolting  or  jerking  of  the  car  was  such  as  was 
necessarily  incident  to  passing  through  the  frog  or  switch. 
It  is  conceded  by  counsel  that  in  this  conflict  of  evidence  this 
court  would  not  undertake  to  disturb  the  finding  of  the  jury 
on  the  facts  touching  the  defective  character  of  the  track. 

The  first  assignment  of  error  is  that  the  court  below  erred 
in  admitting  the  testimony  of  the  witness  Sloan  to  the  efiect 
that  previous  to  the  accident  he  had  on  several  occasions 
been  nearly  thrown  from  the  car  at  the  same  point.  Sloan, 
it  appears,  was  the  conductor  on  the  car  at  the  time  of  the 
accident,  and  had  been  running  as  conductor  for  months 
prior  to  that  time.  He  stated  that  in  turning  that  curve 
on  the  occasion  of  the  accident  there  was  a  kind  of  plunging 
jerk,  like  the  track  going  down  and  the  car  up.  The  wit- 
ness further  stated  there  were  times  when  he  himself  would 
have  been  thrown  ofi  if  he  had  not  been  holding. 

In  this  connection  will  be  considered  the  second  assign- 
ment of  error,  in  which  it  is  insisted  that  the  court  erred  in 
permitting  Dr.  Frost  to  testify  that  previous  to  this  acci- 
dent he  had  seen  cars  derailed  at  this  point,  and  had  helped 
to  put  them  back  on  the  track,  and  that  this  had  occurred 
more  than  one  time. 

The  third  assignment  of  error  is  that  the  court  erred  in 
admitting  the  testimony  of  A.  B.  Vaughn  to  the  efiect  that 
previous  to  the  accident,  while  attempting  to  leave  the  car 
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at  the  place  of  the  accident*  he  came  near  beioR  thrown 
ofi. 

These  assignments  of  error  raise  cognate  questions,  aod 
¥7ill  be  considered  together. 

It  is  insisted  that  this  evidence  was  improperly  admitted, 
because  it  adduced  collateral  facts  and  issues,  which  were 
incapable  of  afiording  any  reasonable  presumption  or  infer* 
ence  as  to  the  particular  fact  or  matter  in  dispute. 

We  find,  upon  examination  of  the  testimony  of  these  wit- 
nesses, that  this  railroad  track  had  been  in  this  condition  for 
8  or  10  months  prior  to  and  up  to  the  date  of  the  injury.  It 
is  shown  that  there  had  been  no  changes  whatever  in  the 
condition  of  the  track. 

In  Railroad  Co.  v.  Lindsmood,  109  Tenn.  411,  412,  74  S. 
W.  113,  we  approved  the  following  rule: 

''While  in  negligence  cases  the  condition  of  the  appliances 
or  premises  at  the  time  or  place  of  injury  is  the  material  in- 
quiry, evidence  of  conditions  before  or  after  the  accident  may 
be  received,  where  it  is  also  shown  that  the  conditions  tes- 
tified to  remain  unchanged  down  to  the  occurrence  of  the 
injuries  or  to  the  time  to  which  the  evidence  relates.  So  evi- 
dence is  admissible  of  conditions  existing  so  short  a  time 
before  or  after  the  accident  as,  under  the  circumstances,  to 
warrant  an  inference  of  fact  that  the  same  conditions  existed 
when  the  injuries  were  received." 

It  is  also  settled  by  the  weight  of  authority  that  evidence 
of  prior  injuries  to  other  persons  under  the  same  circum- 
stances as  those  which  produced  plaintiff's  injuries  is  fre- 
quently admitted  to  show  the  defendants'  actual  knowledge 
of  the  defective  or  dangerous  conditions  or  appliances,  or  as 
demonstrating  the  fact  that  defendants  should  have  antici- 
pated injuries,  and  were  therefore  negligent.  21  Amer.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  519. 

It  must,  of  course,  in  all  cases  be  shown  that  the  condi- 
tions at  the  time  of  the  other  accident  and  the  one  directly 
involved  in  the  litigation  were  substantially  the  same.  Id. 
520;  District  of  Columbia  v.  Arms,  107  U.  S.  519,  2  Sup.  Ct. 
840,  27  L.  Ed.  618. 

The  evidence  presented  herein  shows  that  the  condition  of 
the  track  at  the  time  specified  by  the  witnesses  was  sub- 
stantially the  same  as  its  condition  at  the  time  of  the  acci- 
dent. Hence  we  think,  under  the  authorities  cited,  the 
evidence  was  clearly  competent. 

The  fifth  assignment  of  error  is  that  the  court  below  erred 
in  refusing  the  special  request  of  the  company  as  follows: 

''If  you  find  from  the  proof  that  at  the  time  of  the  acci- 
dent the  plaintiff,  Edgar  Meacham  Howard,  by  reason  of  his 
tender  years,  was  incapable  of  exercising  ordinary  care  and 
prudence  for  his  own  protection,  and,  while  a  passenger  on 
the  car  of  the  defendant,  was  in  the  immediate  control,  care, 
and  custody  of  his  mother,  and  that  the  mother,  as  such 
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castodian  of  the  child,  failed  on  her  part  to  exercise  ordi- 
nary care  and  prudence  for  the  child's  protection,  and  that 
this  was  the  proximate  cause  of  the  accident,  or  contributed 
to  it  as  its  proximate  cause,  then  the  plaintiff  cannot  recover, 
althoagb  the  defendant  may  have  been  itself  guilty  of  negli- 
gence; provided,  of  course,  you  find  that  the  defendant's 
negligence  was  not  willful  or  intentional." 

Counsel  aver  that,  in  requesting  this  charge,  he  did  not  in- 
voke the  doctrine  declared  in  the  case  of  Hartfield  v.  Roper, 
21  Wend.  615,  34  Am.  Dec.  273,  which  has  been  expressly 
repudiated  by  this  court  in  two  reported  cases,  Whirley  v. 
Whiteman,  i  Head,  610  and  Bamberger  v.  Citizens'  Street 
Railroad,  95  Tenn.  18,  31  S.  W.  163,  28  L.  R.  A.  486,  49 
Am.  St.  Rep.  909.  It  was  held  in  these  cases  that,  in  an 
action  by  a  child  through  its  next  friend  to  recover  damages 
for  personal  injuries,  the  negligence  of  its  parent  or  guardian 
would  not  be  imputed  to  the  child,  discarding  the  doctrine 
to  that  effect  announced  in  Hartfield  v.  Roper,  supra. 

It  is  insisted,  however,  by  counsel  for  the  company,  that 
the  only  point  decided  in  Hartfield  v.  Roper  was  that  the 
negligence  of  the  parent  in  permitting  the  child  to  go  un- 
attended into  a  place  of  danger,  or  failing  to  confine  it 
within  safe  limits,  was  to  be  imputed  to  the  child,  so  as  to 
defeat  its  action  for  damages  predicated  on  the  negligence  of 
a  third  person.  The  distinction  is  sought  to  be  made  in  this 
case  that  the  negligence  charged  against  the  mother  is  not 
that  she  let  her  child  go  unattended  upon  the  car.  It  is 
admitted  that,  under  such  circumstances,  the  company  would 
have  owed  to  the  child  a  duty  commensurate  with  its  ina- 
bility to  care  for  itself;  but  it  is  insisted  that,  when  the 
mother  boarded  the  car  with  the  child,  it  was  under  her  im- 
mediate care  and  protection,  and  as  such  it  was  accepted  as  a 
passenger:  that  there  was  an  implied  obligation,  which  the 
mother  assumed,  to  take  care  of  the.child.  It  is  further  in- 
sisted that  the  implied  obligation  of  the  street  railway  com- 
pany was  to  carry  the  child,  subject  to  proper  care  on  the 
part  of  the  mother,  and  that  the  negligence  sought  to  be  im- 
puted to  the  child  in  this  case  is  based  on  the  negligence  of 
the  mother  in  failing  to  perform  the  duty  which  she,  on  be- 
half of  the  child,  assumed. 

The  proposition  formulated  by  counsel  is  that,  in  many  of 
the  states  where  the  doctrine  of  Hartfield  v.  Roper  has  been 
expressly  repudiated,  it  is  nevertheless  held  that,  while  the 
parent's  negligence  in  permitting  the  child  to  go  into  dan- 
gerous places  unattended  cannot  be  imputed  to  it,  neverthe- 
less where  the  parent  is  actually  present  and  personally 
directing  and  controlling  the  actions  of  the  child,  and  the 
alleged  breach  of  duty  to  the  child  arises  from  a  contractual 
relation  assumed  by  the  parent  for  and  on  behalf  of  the  child, 
the  child  must  bear  the  consequences  of  the  parent's  failure 
to  discbarge  the  assumed  obligations  and  duties.     Citing  O. 


80         Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Nashville  R.  R.  v.  Howard 

&  M.  Ry.  V.  Stratton,  78  111.  88;  Toledo  &  W.  Ry.  v.  Grable» 
88  111.  441;  G.  H.  &  H.  Ry.  v.  Moore,  59  Tex.  64, 46  Am.  Rep. 
265;  East  Saginaw  St.  Ry.  v.  Bohn,  27  Micb.  504;  Pitts- 
burg, etc.,  Ry.  V.  Caldwell,  74  Pa.  421;  Stillsoo  v.  Hannibal, 
67  Mo.  671;  Waite  v.  N.  E.  Ry.  Co.,  EL  Bl.  &  El.  719. 

Tbe  leading  English  case  on  tbis  subject  is  Waite  v.  North- 
eastern Railway  Co.,  El.  Bl.  &  El.  719-728.  It  appeared 
in  that  case  that  a  child,  five  years  old,  was  in  charge 
of  its  grandmother,  who  procured  tickets  for  both  at  a 
railway  station,  with  the  intention  of  taking  the  train  at 
that  place.  In  crossing  the  track,  for  the  purpose  of 
reaching  a  platform  on  the  opposite  side,  they  were  ran 
down  by  a  train,  under  circumstances  of  concurrent  negli- 
gence on  the  part  of  the  grandmother  and  the  servants  of  the 
defendant.  The  grandmother  was  killed,  and  the  child  sus- 
tained personal  injuries  for  which  suit  was  brought.  In  the 
Court  of  Queen's  Beach,  Lord  Campbell,  Chief  Justice,  held 
that  the  infant  was  so  identified  with  tbe  grandmother  that 
the  action  could  not  be  maintained.  This  view  was  sus- 
tained in  the  Court  of  Exchequer  Chamber.  Tbe  judges 
generally  based  their  opinions  upon  the  ground  that  the  action 
was  for  a  breach  of  duty  arising  out  of  a  contract  made  by 
the  defendant  with  the  person  having  the  infant  in  charge^ 
Lord  Crowder,  J.,  said: 

^'The  case  is  the  same  as  if  the  child  had  been  in  the 
mother's  arms;"  therefore  whatever  rights  the  plaintiff  bad- 
must  be  predicated  upon  the  contract  of  conveyance.  ''The 
contract  of  conveyance,"  said  Cockburn,  Chief  Justice,  ''is 
in  the  implied  condition  that  the  child  is  to  be  conveyed 
subject  to  due  and  proper  care  on  the  part  of  the  person  hav- 
ing it  in  charge." 

In  this  case  it  was  the  negligence  of  the  person  in  actual 
custody  of  the  child  at  the  time  of  the  injury  that  was  im- 
puted to  it.  The  rule  of  imputed  negligence  enunciated  by 
the  English  courts  is  limited  to  cases  where  the  parent  or 
guardian  is  actually  present  and  exercising  control  over  the 
movements  of  the  child.  2  Thompson  on  Negligence, 
p.  1 182. 

In  East  Saginaw  Ry.  Co.  v.  Bohn,  27  Mich.  $16,  the  plain- 
tiff, a  child  four  years  old,  by  being  thrown  from  the  platform 
of  a  street  car,  was  run  over,  injuring  his  left  leg  in  such  a 
manner  that  amputation  was  necessary.  Suit  was  brought 
on  behalf  of  the  infant  to  recover  damages  sustained  by  him. 
It  appeared  that  at  the  time  of  the  accident  the  plaintiff  was 
in  charge  of  his  I2i  year  old  brother.  The  judge  charged  the 
jury  that  the  railway  company  was  required  to  act  towards 
the  plaintiff  in  the  situation  he  then  was;  that  is,  consider- 
ing his  age  and  capacity,  and  the  fact  that  he  was  there  with 
a  brother  of  the  age  named.  They  were  not  required  to  use 
towards  him  the  same  care  and  skill  that  might  have  been 
required  had  he  been  alone.     They  received  him  as  he  was». 
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attended  by  bis  older  brotber,  and  were  required  to  act 
toward  bim  just  as  be  was  situated;  and  be  fortber  instructed 
them  tbat  if  tbe  brotber  was  of  an  age  to  bave  exercised 
reasonable  discretion,  and  plaintiff  was  seated  wbere,  witb 
the  exercise  of  sucb  discretion  in  bis  bebalf,  be  could  ride  in 
safety,  plaintiff  could  not  recover,  unless  tbe  injury  resulted 
wholly  from  tbe  negligence  of  tbe  company. 

Judge  Cooley  said :  "Tbis  charge  appears  to  me  all  the 
defendant  bad  a  right  to  demand." 

In  Stillson  V.  Hannibal,  67  Mo.  671,  tbe  court  said: 
'^The  first  question  which  naturally  presents  itself,  in  view 
of  the  facts,  is  whether  tbe  responsibility  of  tbe  defendant  in 
this  case  is  varied  from  tbat  which  is  ordinarily  exacted 
from  it  towards  persons  of  mature  years,  by  reason  of  tbe 
tender  years  of  tbe  plaintiff.  There  are  cases  in  which  it  is 
determined  that  tbe  same  degree  of  care  is  not  to  be  expected 
or  required  from  a  person  of  immature  age  as  would  be  re- 
quired of  one  who  had  reached  years  of  discretion;  and,  there- 
fore, tbat  what  would  be  contributory  negligence  in  the  one 
case  would  not  be  so  considered  in  the  other.  Tbe  distinc- 
tion was  recognized  by  this  court  in  Koons  v.  Iron  Moun- 
tain Railroad  Co.,  65  Mo.  592.  These  are,  however,  cases  in 
which  the  father,  guardian,  or  other  protector  of  tbe  party 
injured  is  not  present  when  tbe  injury  occurs.  In  tbe 
present  case  tbe  farther  and  child  were  together,  and  it  was 
not  simply  a  permission  on  his  part  tbat  his  little  daughter 
should  cross  tbe  railroad  at  tbe  point  she  attempted,  but  tbe 
exact  place  was  pointed  out  to  her  by  her  father,  and  she 
was  proceeding  within  bis  view  to  follow  bis  directions  when 
the  injury  happened.  If,  under  such  circumstances,  tbe 
father  was  guilty  of  negligence,  that  negligence  must  be  im- 
potable to  tbe  child  in  a  suit  by  tbe  child  for  damages.  As 
was  observed  by  tbe  Supreme  Court  of  Massachusetts  in  a 
similar  action  (Holly  v.  Boston  G.  L.  Co.,  8  Gray,  132  [69 
Am.  Dec.  233]):  'She  was  under  tbe  care  of  her  father, 
who  had  the  custody  of  her  person  and  was  responsible  for 
her  safety.  It  was  his  duty  to  watch  over  her,  guard  her 
from  danger,  and  provide  for  her  welfare;  and  it  was  hers  to 
submit  to  his  government  and  control.  She  was  entitled  to 
the  benefit  of  bis  superintendence  and  protection,  and  was 
consequently  subject  to  any  disadvantages  resulting  from  tbe 
exercise  of  that  parental  authority  which  it  was  both  his 
right  and  duty  to  exert.  Any  want  of  ordinary  care  on  bis 
part  is  attributable  to  her  in  tbe  same  degree  as  if  she  was 
wholly  acting  for  herself.'  In  Waite  v.  N.  E.  Railway  Co.» 
96  Eng.  C.  L.  728,  s.  c.  El.  Bl.  &  E.  719,  tbe  question  was 
whether,  in  an  action  by  an  infant  for  injuries  caused  to  bim 
by  the  negligence  of  the  defendant,  it  could  be  set  up  by  way 
of  defense  tbat  tbe  negligence  of  tbe  person  in  charge  of  the 
infant  contributed  to  tbe  accident.  Tbe  Court  of  Queen's 
Bench  held  that  it  could,  and  in  this  opinion  tbe  Court  of 
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Exchequei  Chamber  concurred.  Williams,  J.,  said:  'There 
was  here,  as  it  seems  to  me,  from  the  particular  circum- 
stances of  the  case,  an  identification  of  the  plaintifi  with  the 
grandmother,  whose  negligence  is  therefore  an  answer  to  the 
action.  The  person  who  has  charge  of  the  child  is  identified 
with  the  child.  If  a  father  drives  a  carriage,  in  which  his 
infant  child  is,  in  such  a  way  that  he  incurs  an  accident, 
which  by  the  exercise  of  reasonable  care  he  might  have 
avoided,  it  would  be  strange  to  say  that,  though  himself 
could  not  maintain  an  action,  the  child  could.'  In  Ohio  & 
Mississippi  Railroad  v.  Stratton,  78  III.  88,  s.  c,  3  Cent.  L. 
J.  41  f),  the  Supreme  Court  of  Illinois  held  that  the  negli- 
gence of  the  parent  or  guardian  having  in  charge  a  child  of 
tender  years,  where  it  is  the  proximate  cause  of  the  injury  by 
unnecessarily  and  imprudently  exposing  it  to  danger,  pre- 
vents any  recovery  from  the  carrier  corporation.  In  the 
present  case  the  inquiry  should  have  been  whether  the  father 
was  guilty  of  any  contributory  negligence,  and  whether  such 
negligence,  if  any  there  was,  was  the  proximate  cause  of  the 
injury." 

Grethen  v.  Chicago  R.  R.  (C.  C.)  22  Fed.  609;  19  Am.  & 
Eng.  R.  R.  Cases,  342;  The  Burgundia  (D.  CJ  29  Fed.  464; 
Chicago  R.  R.  v.  Logue,  158  III.  621,  42  N.  E.  53;  Carter  v. 
Towne,  98  Mass.  567,  96  Am.  Dec.  682;  Id.,  103  Mass. 
507;  Morrison  v.  Erie  R.  R.  Co.,  56  N.  Y.  302;  Lannen  v. 
Albany  Gas  Light  Co.,  46  Barb.  264;  Id.,  44  N.  Y.  459; 
Bellefontaine  R.  R.  Co.  v.  Snyder,  18  Ohio  St.  400,  98  Am. 
Dec.  17s;  Kay  v.  Penn.  R,  R,  Co.,  65  Pa.  276,  3  Am. 
Rep.  628;  North  Penn.  R.  R.  v.  Mahoney,  S7  Pa.  187; 
Pittsburg  R.  R.  v.  Caldwell,  74  Pa.  421. 

The  circuit  judge  on  the  trial  of  this  cause  did  instruct  the 
jury  that  the  contributory  negligence  of  the  mother,  who 
was  in  actual  custody  of  the  child  at  the  time  of  the  injury, 
was  imputable  to  the  child.     The  court  said: 

''It  further  appearing  that  the  child  was  brought  upon  the 
car  by  its  mother,  and  was  in  her  care  and  custody,  the  same 
degree  of  care  and  protection  of  the  child  was  thus  imposed 
on  its  mother  as  would  have  been  imposed  upon  an  ordinary 
passenger  of  intelligence  ^  and  experience,  *  *  *  that 
degree  of  care  and  precaution  that  an  ordinarily  prudent  per- 
son would  have  exercised  under  like  circumstances  and  con- 
ditions; and  in  arriving  at  that  you  can  look  to  the  age  of 
the  child,  the  kind  of  car  they  were  riding  on,  the  fact  that 
the  cars  in  their  ordinary  travel  necessarily  cross  switches  and 
frogs  and  use  curves  upon  the  track;  and  if  the  proof  shows 
that  in  crossing  these  frogs,  switches,  and  curves  there  is  jerk, 
jolt,  or  jostle  occasioned  thereby,  that  fact  should  be  con- 
sidered; and  if  the  mother  failed  to  exercise  that  degree  of 
care  and  precaution  for  the  safety  and  protection  of  the  child 
incumbent  on  her  as  explained  to  you  above,  and  such  fail- 
ure on  the  part  of  the  mother  was  the  proximate  and  con- 
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trolling  cause  of  its  injuries,  then  the  child  coald  not  recover 
in  this  action." 

And  further  on  in  the  charge,  his  honor  charged  as  follows: 

^'Again,  should  you  find  that  the  mother  of  the  plaintiff 
failed  to  exercise  the  ordinary  care  and  caution  for  the  pro- 
tection of  a  child  that  has  been  explained  to  you  above  as  in- 
cumbent upon  her,  aud  such  failure  upon  her  part  was  the 
proximate  and  controlling  cause  of  hfs  fall  and  injuries,  then, 
and  in  that  event,  you  should  find  for  the  defendant.  So, 
also,  should  you  find  that  the  negligence  of  the  plaintiff's 
mother  and  the  negligence  of  the  defendant  company  equally 
coutribated  towards  the  accident  and  injury,  in  such  event 
you  should  find  for  the  defendant. 

"Should,  however,  you  find  that  the  negligence  of  the 
mother  contributed  materially  to  the  accident  and  injury  to 
the  child,  but  was  not  its  proximate  and  controlling  cause, 
that  would  not  deprive  the  plaintiff  of  a  right  to  recover,  but 
should  be  taken  by  you  in  mitigation  of  the  damages  you 
would  otberwi9e  allow." 

It  will  thus  be  seen  that  the  doctrine  of  imputed  negligence 
was  distinctly  charged  by  the  circuit  judge.  But  the  precise 
proposition  presented  by  the  assignment  of  error  is  that  the 
court  failed  and  refused  to  charge  that,  if  the  negligence  of 
the  mother  contributed  proximately  to  bring  about  the  acci- 
dent, plaintiff  could  not  recover.  It  will  be  observed  that 
in  the  general  charge  already  quoted  the  jury  were  told  there 
could  be  no  recovery  if  the  negligence  of  the  mother  was 
the  proximate  and  controlling  cause  of  the  injury,  or  if  the 
mother  and  defendant  equally  contributed  in  producing  the 
accident;  but  the  court  refused  to  charge  that  if  the  negli- 
gence of  the  mother  proximately  contributed  in  any  degree  to 
produce  the  injury  the  defendant  company  would  not  be  lia- 
ble. Ordinarily,  such  failure  and  refusal  to  charge  would 
constitute  prejudicial  error  for  which  there  should  be  a  re- 
versal. Nashville  Railway  v.  Norman,  io8  Tenn.  334,  67  S. 
W.  479.  But  unless  there  are  facts  in  the  record  showing 
heedlessness  on  the  part  of  the  child,  and  negligence  on  the 
part  of  the  mother  in  failing  to  prevent  the  incautious  act 
of  the  child,  there  would  be  no  basis  for  imputing  to  the 
child  any  negligence  on  the  part  of  the  mother  that  proxi- 
mately contributed  to  the  injury. 

It  seems  that  even  in  jurisdictions  where  the  doctrine  of 
Hartfield  v.  Roper  has  been  recognized,  it  is  now  held  the 
rule  is  not  applicable  when  it  appears  that  the  injured  child, 
although  non  sui  juris,  has  exercised  ordinary  care  to  avoid 
the  injury,  or,  as  it  is  otherwise  expressed,  when  the  child 
used  due  care  there  is  no  imputability.  See  cases. cited  in  7 
Am.  &  Eng.  Law,  451. 

Says  Mr.  Thompson,  a  sensible  interpretation  of  the  rule 
is  that  if  a  child,  though  non  sui  juris,  has  not  committed  or 
omitted  any  act  which  would  constitute  negligence  in  a  per- 
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son  of  foil  discretion,  an  injury  by  the  negligence  of  another 
cannot  be  defended  on  the  ground  of  contributory  negligence 
of  the  parent  or  custodian  in  not  restraining  the  child.  la 
such  a  case  the  child,  being  in  a  lawful  place,  and  exercising 
what  would  be  regarded  as  ordinary  care  in  an  adult,  is 
entitled  to  recovery  for  an  injury  occasioned  by  the  wrongfnl 
act  of  another,  irrespective  of  the  conduct  of  the  parents. 
McGarry  v.  Loomis,  63  N.  Y.  104,  20  Am.  Rep. '510. 

A  sententious  statement  of  this  rule  is  made  by  Hoge- 
boom,  J.,  in  Lennan  v.  Albany  Gas  Lt.  Co.,  44  N.  Y.  459, 
viz. :  '4  know  of  no  just  or  legal  principle  which,  when  the 
infant  himself  is  free  from  negligence,  imputes  to  him  the 
negligence  of  the  parent,  when  if  he  were  an  adult  he  would 
escape  it.  This  would  be,  I  think,  visiting  the  sins  of  the 
fathets  upon  the  children  to  an  extent  not  contemplated  in 
the  Decalogue,  or  in  the  more  imperfect  digest  of  human 
law.*' 

The  uncontradicted  proof  in  this  record  is  that  at  the  time 
of  the  accident  the  child  was  seated  in  a  place  provided  for 
passengers,  with  his  right  hand  holding  to  the  guard  attached 
to  the  seat.  He  was  not  leaning  out,  or  standing  on  the  seat 
or  floor,  or  committing  any  other  negligent  or  incautious 
act,  even  if  negligence  might  be  ascribed  to  one  so  immature 
in  years.  While  the  child  was  thus  in  the  exercise  of  as 
much  care  as  an  adult  could  be  under  similar  circumstances, 
there  was  a  plunging  of  the  car  into  the  depression  caused  by 
the  defective  track,  and  he  was  jostled  ofi,  just  as  an  adult 
might  have  been  under  like  conditions.  If  tne  child  was  in 
no  fault,  how  is  the  negligence  of  the  mother  to  be  imputed 
to  it?  There  was  no  negligent  act  of  the  child  that  should 
have  been  prevented  by  the  mother.  The  record  shows  that 
the  mother  was  seated  facing  the  child  on  the  seat  imme- 
diately opposite,  where  she  could  see  all  the  movements  of 
the  child,  and  readily  restrain  any  imprudent  act  on  its  part. 
So  that,  upon  the  uncontradicted  proof,  we  fail  to  perceive  any 
negligence  either  on  the  part  of  the  mother  or  child.  Hence 
the  failure  and  refusal  of  the  Circuit  Judge  to  charge  that 
any  proximate  contribution  of  negligence  on  the  part  of  the 
mother  would  defeat  the  child's  right  of  recovery  was  inno- 
cuous, and  not  reversible  error. 

It  is  assigned  as  error  that  the  court  refused  to  charge, 
viz. : 

'^When  it  is  said  that  a  carrier  of  passengers  must  provide 
for  their  safety,  as  far  as  human  skill  and  foresight  will  go, 
it  is  not  meant  that  he  shall  exercise  all  that  care  and  dili* 
gence  of  which  the  human  mind  can  conceive,  or  all  the  skill 
and  ingenuity  of  which  he  is  capable.  The  law  only  re- 
quires of  it  all  those  things  necessary  for  the  safety  of  the 
passenger  that  are  reasonable  and  consistent  with  the  busi- 
ness of  the  carrier,  and  proper  to  the  means  of  conveyance 
employed  by  him  to  be  provided,  and  that  the  highest  de- 
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gree  of  practical  care  and  diligence  and  skill  shall  be 
adopted  that  is  consistent  with  the  mode  of  conveyance  used, 
and  that  will  not  render  its  use  impractical  and  ineCGcient 
for  its  intended  purposes." 

It  suffices  to  say,  in  answer  to  this  assignment  of  error, 
that  the  court  did  not  charge  that  a  carrier  of  passengers 
must  provide  for  their  safety  as  far  as  human  skill  and  fore- 
sight will  go,  and  hence  there  was  no  occasion  to  explain 
what  was  meant  by  those  terms.  The  circuit  judge  might 
properly  have  charged  that  rule  as  applied  to  the  liability  of 
a  carrier  to  his  passengers,  but  as  a  matter  of  fact  he  only 
charged  that  'Mt  was  incumbent  upon  the  defendant  to  keep 
its  track,  cars  and  appliances,  *  *  *  its  switches  and 
frogs,  *  *  *  in  reasonably  safe  order  and  condition.'' 
Surely  there  can  be  no  reasonable  ground  on  the  part  of 
the  company  to  complain  of  this  charge. 

It  results  there  is  no  error  in  the  record,  and  the  judgment 
will  be  affirmed. 


LUCAS  et  al.  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
(Circnit  Court  of  Appeals,  Second  Circuit,  April  21,  1904.) 

[130  Fed.  Rep.  436.] 

Covenants — Construction— Performance.* 

Defendant  contracted  with  plaintiffs'  predecessor  in  title  that,  In 
consideration  of  its  dedicatinfs  a  strip  of  land  to  a  village  for  the 
making  of  a  railroad  designated  as  **Depot  Place,"  defendant,  when 
it  changed  its  passenger  station,  would  make  suitable  entrance  ways 
to  its  station  grounds,  with  suitable  roadways  and  sidewalks,  and 
continue  such  Depot  Place  eastward.  This  the  railroad  did,  but  shortly 
after  the  dedication  the  village  became  a  municipal  corporation, 
and  thereafter  so  changed  the  grade  of  an  avenue  at  the  point  where 
the  continuation  of  Depot  Place  into  its  grounds  joined  the  same 
that  the  avenue  was  raised  about  five  feet  above  the  surface  of  the 
driveway.  The  city  then  built  a  retaining  wall  on  the  easterly  side  of 
the  avenue,  obstructing  the  entrance  to  Depot  Place,  and  depriving 
plaintiffs  of  the  driveway,  whereupon  defendant  opened  a  different 
entrance  to  its  grounds:  keld^  that  defendant's  covenant  did  not 
bind  it  to  maintain  a  permanent  entrance  and  roadway,  and  defend- 
ant, having  maintained  the  same  until  the  grade  of  the  adjoining 
street  was  changed,  was  not  liable  for  breach  thereof. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  direc- 
tion of  a  verdict  in  favor  of  the  defendant  by  the  United 
States  Circuit  Court  for  the  Southern  District  of  New  York. 

O.  D.  Tompkins,  for  plaintifls  in  error. 
Edwin  E.  Sprague,  for  defendant  in  error. 


*For  authorities  in  this  series  on  the  subject  of  the  forfeitute  of 
the  railroad  right  of  way  for  fiilure  to  comply  with  terms  of  grant, 
see  fort-note  appended  to  Peterson  v,  Atlantic  A  B.  R.  Co.  (Ga.),  12 
K.  R.  R.  579,  35  Am.  A  Bng.  R.  Cas.,  N.  S.,  579. 
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Before  WALLACE,  TOWNSEND,  and  COXE.  Circuit 
Judges. 

TOWNSEND,  Circuit  Judg^e.  The  plaintiffs  herein,  as 
successors  in  title  of  one  Charles  Nettleton,  brought  this 
action  to  recover  damages  for  an  alleged  breach  of  contract, 
based  upon  the  following  facts: 

la  April,  1891,  said  Nettleton,  plaintiffs'  predecessor  in 
title,  being  the  owner  of  a  strip  of  land  adjacent  to  the  land 
of  defendant,  entered  into  a  contract  with  defendant,  whereby 
it  was  provided  that  Nettleton  should  dedicate  to  the  village 
of  Mt.  Vernon,  for  highway  purposes,  a  strip  of  his  land  vary- 
ing in  width  from  26  feet  to  33  feet,  and  that  defendant 
should  dedicate  to  said  village  for  like  purposes  a  strip  of  its 
adjacent  land  sufficient  to  make  altogether  a  roadway  40 
feet  wide,  to  be  designated  as ''Depot  Place."  Said  con- 
tract also  provided  as  follows: 

''Said  railroad  company,  if  and  when  it  changes  the 
present  site  of  its  passenger  station  at  Mount  Vernon,  will 
make  suitable  entrance  ways  to  its  station  grounds,  with 
suitable  roadway  and  sidewalks  in  continuation  eastwardly 
of  its  said  Depot  Place." 

At  the  trial  the  following  stipulation  was  entered  into  be- 
tween the  parties: 

"That  said  dedications  were  made  by  a  suitable  instru- 
ment duly  acknowledged  and  recorded  in  the  office  of  the 
register  of  Westchester  county  on  the  i8th  day  of  November, 
1897,  after  said  railroad  company  had  changed  the  grade  and 
line  of  its  tracks  and  the  site  of  its  passenger  station  as  they 
existed  on  the  15th  day  of  April,  1891,  and  that  said  dedica- 
tions were  duly  accepted  by  the  city  of  Mt.  Vernon  by  a 
resolntion  of  the  common  council  of  said  city  passed  on  or 
about  the  21st  day  of  December,  1897.  That,  in  accordance 
with  article  6  of  said  contract,  said  railroad  company,  when 
it  changed  the  site  of  the  passenger  station  at  Mt.  Vernon  as  it 
existed  on  April  i;,  1891,  made  suitable  entrance  ways  to 
said  station  grounds,  with  suitable  roadwavs  and  sidewalks, 
in  continuation  eastwardly  of  said  Depot  Place." 

Shortly  after  said  dedication  the  village  of  Mt.  Vernon  be- 
came a  municipal  corporation,  and  in  1898  it  changed  the 
grade  of  Third  avenue  at  the  point  where  the  driveway  in  con- 
tinuation of  Depot  Place  into  defendant's  grounds  joined 
Third  avenue  so  that  the  surface  of  said  avenue  was  raised 
about  five  feet  above  the  surface  of  the  driveway.  The  City 
of  Mt.  Vernon  built  a  retaining  wall  on  the  easterly  side  of 
said  avenue,  and  thus  obstructed  the  entrance  to  Depot 
Place,  and  deprive  plaintiffs  of  their  driveway.  The  defend- 
ant refused  to  grade  the  continuation  or  driveway  across  its 
land  to  Depot  Place,  but  built  a  fence  on  top  of  said  retain- 
ing wall,  and  opened  another  entrance  to  its  grounds  a  short 
distance  north  of  the  point  where  the  former  entrance  joined 
Third  avenue. 
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The  coart»  in  directing  a  verdict  for  defendant,  held  that, 
in  view  of  the  decisions  in  the  federal  courts,  the  defendant 
company  was  not  required  to  restore  suitable  roadways  and 
entrance  ways  once  made  in  conformity  with  the  terms  of  a 
contract  when  they   had  been  disrupted  by  local  authority. 

The  arguments  in  support  of  plaintiffs'  assignments  of 
error,  considered  together,  are  to  the  effect  that  in  the  con- 
stmction  of  said  contract  the  court  should  consider  what 
must  have  been  the  mutual  intention  of  the  parties,  na  Jiely, 
that  the  roadway  and  entrance  should  be  permanent,  and 
mnst  therefore  construe  the  contract  as  one,  not  only  to  make* 
hot  to  forever  maintain,  said  entrance  and  driveway.  Inas- 
much, however,  as  there  is  no  ambiguity  in  the  terms  of  the 
contract,  there  is  no  occasion  for  the  application  of  the 
doctrine  of  construction,  and  the  apparent  meaning  of 
the  instrument  most  be  regarded  as  the  one  which  was 
intended.  Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42  N. 
E.  1059;  Christopher  St.  R.  Co.  v.  23d  St.  R.  Co., 
149  N.  Y.  51,  43  N.  E.  538.  The  case  chiefly  relied 
upon  by  counsel  for  plaintiffs  is  Beach  v.  Crain,  2  N. 
Y.  87,  49  Am.  Dec.  369.  But  there  the  covenant  sued 
upon  provided  that  Crain  should  erect  the  gate  and  the 
Beaches  should  keep  it  in  repair.  The  contract  further  pro- 
vided that  Crain  might  keep  the  gate  there  during  his  pleas- 
ure, and  that  all  the  repairs  necessary  to  be  made  to  said 
gate  were  to  be  made  by  said  Beaches.  The  court  held  that 
in  these  circumstances  the  covenant  was  substantially  one  to 
keep  the  gate  in  repair  while  it  was  the  pleasure  of  Crain 
that  it  should  remain,  and  that,  as  covenants  to  repair  have 
been  uniformly  considered  as  importing  the  duty  to  rebuild, 
the  Beaches  were  bound  to  rebuild  in  accordance  with  said 
rule.  But  the  rule  thus  stated  is  limited  to  actions  upon 
covenants  to  repair,  and  has  no  application  to  entire  con- 
tracts.    Schell  V.  Plumb,  55  N.  Y.  594. 

It  is  unnecessary  to  discuss  the  federal  cases  cited  by  coun- 
sel for  plaintiffs  as  to  the  general  rule  to  be  applied  in  the 
construction  and  interpretation  of  a  contract,  because  bis 
contentions,  so  far  as  concerns  the  case  at  bar,  have  been  dis- 
posed of  by  the  Supreme  Court  of  the  United  States,  and  two 
federal  Circuit  Courts  of  Appeals  have  determined  the  rule  to 
be  applied  to  such  contracts  in  cases  involving  the  precise 
question  here  presented.  In  Texas,  etc..  Railway  Co.  v. 
Marshall,  136  U.  S.  393,  10  Sup.  Ct.  846,  34  L.  Rd.  385,  the 
city  of  Marshsll  agreed  to  give  to  the  Texas  &  Pacific  Rail- 
way $300,000  in  county  bonds  and  66  acres  of  land  within  the 
city  limits  for  shops  and  depots;  and  the  company,  'Mn  con- 
sideration of  the  donation,'*  agreed  "to  permanently  estab- 
lish its  eastern  terminus  and  Texas  offices  at  the  city  of 
Marshall,"  and  "to  establish  and  construct  at  said  city  the 
main  machine  shops  and  car  works  of  said  railway  com- 
pany."    The  court  held  that  the  contract  of  the  railroad  com- 


88         Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Thomas  v.  Sonth  Haven  &  E.  R.  Co 

pany  to  permaoently  establish  its  eastern  terminus  and 
Texas  ofiGces  at  tbe  city  of  Marshall  was  satisfied  and  per- 
formed when  it  established  and  kept  a  depot  and  set  in  opera- 
tion the  shops  and  kept  them  going  for  a  period  of  eight 
years  and  until  the  interest  of  the  railroad  company  and  of 
the  public  demanded  the  removal  of  some  or  all  of  these  sub- 
jects of  the  contract  to  some  other  place;  and  that  the  words 
^'permanent"  or  ''permanent  establishment"  do  not  mean 
"forever"  or  'Masting  forever."  The  court  further  held  that 
such  a  covenant  did  not  amount  to  a  covenant  that  the  com- 
pany would  never  cease  to  make  its  eastern  terminus  at  Mar- 
shall, and  that,  whatever  might  be  the  changes  of  time  and 
circumstances  of  railroad  rivalry  and  assistance,  these  things 
alone  should  remain  forever  unchangeable;  and  that  such  a 
contract,  if  not  void  on  the  ground  of  public  policy,  would 
be  so  objectionable  as  to  obstruct  improvement  and  changes, 
and  that  such  construction  should  be  avoided  if  possible.  To 
the  same  effect  are  the  following  cases:  Mead  v,  Ballard,  7 
Wall.  290,  19  L.  Ed.  190;  Jones  v.  Newport  News  &  Missis- 
sippi Valley  Co.,  65  Fed.  736,  13  C.  C.  A.  95;  Texas  & 
Pacific  Railway  Co.  v.  Scott,  J7  Fed.  728,  23  C.  C.  A.  424^ 
37  L.  R.  A.  94. 

In  view  of  the  foregoing  decisions  it  is  unnecessary  to 
further  discuss  the  contention  of  plaintiffs.  These  cases  go 
much  further  than  we  are  required  to  go  in  the  disposition 
of  the  present  case.  Here  it  is  to  be  observed  that  not  only 
was  there  no  covenant  for  repairs,  or  for  a  permanent  loca- 
tion, but  that  the  plaintiffs'  predecessor  in  title  unreservedly 
dedicated  to  said  village  his  strip  of  land  in  order  that  it, 
with  the  adjoining  strip  dedicated  by  defendant,  should 
constitute  a  new  highway,  to  be  known  as '^Depot  Place." 
The  agreement  as  to  the  entrance  to  the  grounds  was  inde- 
pendent of  said  dedication,  and  dependent  upon  an  event 
entirely  within  the  control  of  defendant. 

The  judgment  is  affirmed. 


THOMAS  V.  SOUTH  HAVEN  &  E.  R.  CO. 

(Supreme  Court  of  Michigan,  Oct.  18,  1904.) 
[100  N.  W.  Rep.  1009.] 

Contract— Construction  of  Side  Track — Consideration. 

Where  a  railroad  company  verbally  agreed  to  construct  a  side  track 
by  plaintiff's  building  if  he  would  move  it  to  land  owned  by  plain- 
tiff near  defendant's  track,' and  repair  and  remodel  it  so  as  to  make 
it  suitable  for  a  warehouse,  and  plaintiff  did  so,  the  expense  incurred 
by  the  plaintiff  was  a  sufficient  consideration  to  sustain  the  contract, 
though  plaintiff,  at  the  time  defendant's  promise  was  made,  did  not 
agree  to  remove  and  remodel  the  building. 

Same— Same— Statute  of  Frauds. 

A  verbal  agreement  to  lay  a  side  track  by  plaintiff's  building  if 
plaintiff  would  repair  and  remodel  the  building  and  move  it  to  a  cer- 
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tain  point  is  not  within  Comp.  Laws  1897,  f  9515,  snbd.  1,  as  a  verbal 
agreement  not  to  be  performed  within  one  year. 

Error  to  Circuit  Court,  Van  Buren  County;  John  R.  Carr, 

Jadge. 

Action  by  Wesley  J.  Thomas  against  the  Soath  Haven  & 
Eastern  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     AfBrmed. 

Samuel  H.  Kelley,  for  appellant. 
Thos.  J.  Cavanaugh,  for  appellee. 

CARPENTER,  J.  PlsintiS  recovered  a  verdict  and  judg- 
ment in  the  court  below  for  the  nonperformance  by  defend- 
ant of  its  alleged  contract  to  construct  a  side  track  alongside 
oi  plaintiff's  warehouse.  Plaintiff's  testimony  tended  to 
prove  that  defendant,  acting  through  its  general  manager, 
verbally  a^^reed  to  construct  the  side  track  in  question  if 
plaintiff  would  move  to  a  piece  of  land  near  its  track,  owned 
by  him,  a  large  building  situated  remote  therefrom,  and  re- 
pair and  remodel  the  same  so  as  to  make  it  suitable  for  a 
warehouse;  that  he  at  once  removed,  repaired,  and  re- 
modeled the  building;  and  that  defendant  refused  to  con- 
struct the  side  track  as  agreed.  Defendant  denied  the  making 
of  this  agreement.  The  issue  was  submitted  to  a  jury,  who, 
as  above  stated,  rendered  a  verdict  in  plaintiff's  favor. 

We  are  asked  to  reverse  this  judgment  on  the  ground  that, 
according  to  plaintiff's  testimony,  there  was  no  considera- 
tion for  the  alleged  contract.  This  point  is  not  well  taken. 
The  expense  incurred  by  the  plaintiff  in  removing,  repairing, 
and  remodeling  the  building  was  the  consideration,  and  it 
was  a  sufficient  consideration.  See  Sanford  v.  Huxford,  32 
Mich.  313,  20  Am.  Rep.  647;  Stevens  v.  Corbitt,  33  Mich. 
4S8;  People  v.  Taylor,  2  Mich.  291.  In  announcing  this  con- 
clnsion,  we  overrule  defendant's  contention  that  this  con- 
sideration was  insufficient  because  plaintiff  did  not,  at  the 
time  of  defendant's  promise,  agree  to  remove,  repair,  and 
remodel  the  building.  ''It  is  not  necessary  that  the  con- 
sideration should  exist  at  the  time  of  making  the  promise,  for, 
ii  the  person  to  whom  the  promise  is  made  should  incur  any 
loss,  expense,  or  liability  in  consequence  of  the  pron?ise,  and 
relying  upon  it,  the  promise  thereupon  becomes  obligatory. 
Thus  if  A.  should  promise  B.  to  pay  him  a  sum  of  money  if 
he  will  do  a  particular  act,  and  B.  does  the  act,  the  promise 
thereupon  becomes  binding,  although  B.  at  the  time  of  the 
promise  does  not  engage  to  do  the  act."  People  v.  Taylor, 
supra.     See,  also,  Stevens  v.  Corbitt,  supra. 

The  contract  in  suit  might  have  been  performed  within 
one  year  after  it  was  made,  and  therefore  it  is  not,  as  de- 
fendant contends,  within  the  terms  of  section  9515.  subd. 
I1  Comp.  Laws  1897,  which  makes  void  every  verbal  agree- 
ment ''that  by  its  terms  is  not  to  be  performed   within  one 
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year  (rom  the  making  thereof."  See  Railroad  Co.  v. 
Forbes,  30  Mich.  165. 

Nor  was  the  verdict,  in  our  judgment,  contrary  to  the 
weight  of  evidence  or  excessive. 

The  judgment  is  afiBrmed,  with  costs.  The  other  Justices 
concurred. 


DOHBRTY   z/.  ARKANSAS  A  O.  R.  CO. 

(Court  of  Appeals  of  Indian  Territory,    Oct.  19,  1904.) 

[82  S.  W.  Rep.B99.] 

Subscription  to  Railroad  Extonsion— Ultra  Vires— Estoppel. 

One  who  subscribes  to  the  building  of  a  railroad  in  consideration 
of  the  extension  of  its  line  to  a  point  without  the  state  in  which 
the  railroad  company  is,  by  its  charter,  empowered  to  construct  its 
line,  is  estopped  to  deny  his  obligation,  after  the  railroad  has  been 
built,  on  the  ground  that,  the  contract  is  ultra  vires,  especially  as  it 
is  one  within  the  general  scope  of  the  powers  conferred  upon  the 
railroad  by  the  Legislature. 

Questions  for  Jury. 

The  questions  of  the  existence  of  an  agreement  and  performance 
of  the  same  are  for  the  jury. 

Directing  Verdict. 

It  is  error  to  direct  a  verdict  unless  there  is  no  evidence  to  sustain 
a  cause  of  action  or  defense. 

Appeal— Review. 

A  specification  of  error  in  the  giving  of  instructi  3ns,  which  merely 
refers  to  the  pages  of  the  transcript  in  which  the  instructions  which 
comprise  the  entire  charge  are  to  be  found,  and  asks  the  conrtlto 
consider  the  same,  *' without  compelling  appellant  to  set  it  oat*in 
full,"  is  not  in  compliance  with  the  rules  of  court,  and  deserves  no 
consideration. 

Subscription  to  Raflroad  Extension — Validity— I nimaterial  Question. 

Where  the  conditions  of  a  subscription  to  the  extension  of  a  rail- 
road were  merely  that  the  extension  should  be  of  standard  gauge, 
constructed  of  new  material,  and  should  become  due  when  the  railroad 
was  completed  to  a  certain  town  and  the  first  train  run  thereon,  if 
done  on  or  before  a  certain  date,  it  was  immaterial  whether  the  rail- 
road had  any  interest  in  the  town  or  not,  and  evidence  as  to  such 
interest  was  properly  excluded. 

Same — Same — Same. 

In  an  action  on  a  subscription  to  the  extension  of  a  railroad,  condi- 
tioned to  become  due  when  the  railroad  was  completed  to  a  certain 
town  and  the  first  train  run  thereon,  evidence  as  to  whether  the  rail- 
road put  in  ties  after  it  had  completed  its  road,  and  whether  it  had  a 
schedule  for  its  trains,  and  as  to  the  speed  of  the  trains  run,  was  im- 
material. 

Same — Same — Evidence — Acceptance  by  Railroad. 

In  an  action  on  a  subscription  to  the  extension  of  a  railroad,  evi- 
dence as  to  the  acceptance  of  the  proposition  and  the  commencement 
of  work  after  the  deposit  of  the  subscription  was  properly   admitted. 

Ssme — Same — Evidence  Stricken  Out. 

In  an  action  on  a  subscription  to  the  extension  of  a  railroad,  evi- 
dence that  the  first-class  steel  originally  laid  upon  the  track  was  sub- 
sequently chang^ed,  but  not  showing  by  whom  it  was  changed,  was 
properly  sricken  out. 

Same — Same — Evidence  Properly  Excluded. 
In  an  action  on  a  subscription  to  the  extension  of   a  railroad,  con- 
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ditioned  to  be  completed  by  a  certain  date,  evidence  as  to  whether 
the  railroad  worked  on  the  track  after  that  date  was  properly  cz- 
eluded. 

Same— Right  to  Withdraw. 

Where  defendant  snbacribed  to  a  railroad  for  the  purpose  of  Indnc- 
iDg  it  to  build  its  line  into  a  certain  town,  and  the  representatives 
of  the  railroad  accepted  the  subscription,  and  acted  upon  the  same, 
and  beg^an  work,  defendant  could  not  withdraw  the  subscription  or 
release  himself  therefrom. 

Same — Validity—  Notice  of  Acce ptanca. 

Where  a  subscription  to  the  extension  of  a  railroad  was  accepted 
and  acted  npon  by  the  railroad,  and  the  extension  completed,  the 
subscriber  could  not  then  contend  that  he  was  not  bound  by  his  sub* 
ficription  because  the  railroad  did  not  notify  him  that  it  had  ac- 
cepted the  same. 

Contracts — Consideration. 

Any  benefit  accruing  to  one  making  a  promise,  or  any  loss, 
trouble,  or  disadvantage  undergone  by  or  charge  imposed  upon  him 
to  whom  it  is  made,  is  a  sufficient  consideration  to  sustain  the  same. 

Instructions. 

Instructions  upon  propositions  not  mentioned  in  the  pleadings, 
are  foreign  to  the   issues,  are  properly  refused. 

Subscription  to  Railroad  Extension— Validity— Instruction. 

In  an  action  on  a  subscription  to  the  extension  of  a  railroad,  a 
charge  that  it  was  necessary  to  find  a  certain  state  of  facts  not  men* 
tioned  in  the  contract  in  order  to  find  that  the  road  had  been  com* 
pleted,  was  properly  refused,  and  the  jury  instructed  instead  that 
they  must  find  that  the  road,  on  the  date  by  which  it  was  to  be 
completed,  '^complied  with  the  conditions  of  the  defendant's  sub- 
scription.'* 


Substantial  compliance  with  the  terms  of  a  contract  of  subscrip- 
tion to  the  extension  of  a  railroad  is  sufficient  to  entitle  the  railroad 
to  collect  such  subscription. 

Same— Right  to  Withdraw— Instructions. 

In  an  action  on  a  subscription  to  the  extension  of  a  railroad,  a 
charge  that  if,  after  the  subscription  was  signed  by  defendant, 
plaintiff  demanded  an  additional  subscription  as  a  condition  of  build- 
ing its  road,  defendant  had  a  right  to  treat  the  negotiations  at  an  end, 
and  to  withdraw  his  subscription,  in  which  case  plaintiff  could  not 
recover,  was  proper,  and  a  proviso  that  such  demand  by  plaintiff  and 
withdrawal  of  promise  by  defendant  must  have  been  made  before 
plaintiff  had  acted  thereon  by  commencing  the  construction  of  its 
road  was  nnnecessary  and  erroneous. 

Harmless  Error. 

An  error  in  an  instruction  is ,  not  sufficient  to  cause  a  reversal 
where  it  does  not  affect  materially  the  substantial  rights  of  appel- 
lant. 

Instructions. 

Instructions  sufficiently  covered  by  other  instructions  given  are 
properly  refused. 

Appeal  from  the  United  States  Court  for  the  Northern  Dis- 
trict of  the  Indian  Territory;  before  Justice  Joseph  A.  Gill, 
March  14,  1903. 

Action  by  the  Arkansas  &  Oklahoma  Railroad  Company 
against  W.  H.  Doherty.  From  a  judgment  for  plaintiff,  de- 
feodant  appeals.     Affirmed. 

On  the  i8th  day  of  November,  1901,  plaintiff  below  (ap- 
pellee here)  filed  its  complaint,  and  alleged  that  it  is  a  cor- 
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poratioD,  and  that  the  defendant  below  (appellant  here)  is 
indebted  to  plaintifi  in  the  sum  of  $650,  with  interest  from 
December  31,  1900,  apon  a  sabscription  made  by  defendant, 
which  is  lost,  in  consideration  that  plaintifi  should  extend 
its  line  into  the  Cherokee  Nation,  and  build  a  railroad 
to  the  town  of  Grove,  Ind.  T.,  the  same  to  be  doe 
and  payable  as  follows,  viz.:  One-half  six  months  after 
date,  or  as  soon  thereafter  as  all  of  said  extension  is 
graded  into  and  through  the  town  of  Grove,  Ind.  T. ;  second 
one-half  ten  months  after  date,  or  as  soon  thereafter  as  said 
road  is  completed  to  said  town  of  Grove,  Ind.  T.,  and  first 
train  is  run  thereon.  Should  this  not  be  paid  when  due,  to 
bear  8  per  cent,  interest  thereafter.  This  obligation  to  be 
null  and  void  should  said  road  not  be  completed  to  said  town 
of  Grove  on  or  before  December  31,  1900.  Plaintifi  alleges 
it  complied  with  the  terms  of  its  contract,  and  that  defend- 
ant has  refused  to  pay  his  said  subscription,  and  therefore  it 
asks  judgment. 

On  February  12,  1903,  defendant  filed  his  amended  answer, 
and  says  he  has  not  sufficient  information  to  either  admit  or 
deny  that  plaintifi  is  a  corporation,  and  avers  the  fact  to  be 
that,  if  the  plaintifi  was  a  corporation,  it  did  not  have,  under 
its  charter,  a  right  to  build  a  road  into  the  Indian  Territory  or 
to  Grove,  Ind.  T.,  or  through  the  same.  Defendant  denies 
that  any  such  contract  was  ever  entered  into  between  plain- 
tifi and  defendant  as  alleged,  admits  he  signed  a  subscrip- 
tion, but  says  same  was  never  acted  upon  by  plaintifi,  and 
says  the  one  alleged  by  plaintifi  is  not  a  copy  or  the  sub- 
stance of  the  same.  Defendant  excepts  to  any  evidence  of 
contract  alleged,  because  it  was  not  stamped  ot  authorized  to 
be  stamped  as  required  by  law.  Defendant  denies  plaintiff 
ever  completed  its  contract  as  alleged. 

On  February  14,  1903,  plaintiff  filed  its  reply  to  amended 
answer,  and  denies  each  and  every  material  allegation  in  de- 
fendant's answer;  further  denies  the  special  allegation  in  de- 
fendant's answer  that  plaintiff  had  no  authority  to  build  a 
road  in  the  Indian  Territory  to  Grove,  Ind.  T.,  and  alleges 
that  the  said  plaintiff  did  have  such  authority  from  the  Secre- 
tary of  the  Interior  of  the  United  States,  as  provided  by  law. 

On  February  14,  1903,  said  cause  came  on  for  trial  before  a 
jary,  and  on  February  17,  1903,  the  jury  returned  a  verdict  as 
follows:  ''We,  the  jury  duly  impaneled  and  sworn  in  the 
above-entitled  cause,  find  the  issues  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  find  that  the  defendant  is  in- 
debted to  the  plaintifi  in  the  sum  of  $650,  with  interest  at 
rate  of  6  per  cent,  from  Dec.  31,  1900,  to  date.  D.  F.  Clark, 
Foreman.*' 

On  February  19,  1903,  defendant  filed  his  motion  for  new 
trial.  On  March  14,  1903,  the  court  overruled  the  motion  for 
new  trial,  to  which  defendant  excepts,  and  the  court  ren- 
dered the  following  judgment:    ''And  thereupon  it  is  by  the 
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coart  considered  and  adjudged  that»  in  accordance  with  the 
verdict  heretofore  rendered  the  plaintiff  herein,  the  Arkansas 
&  Olclahoma  Railroad  Company,  do  have  and  recover  of  and 
from  the  defendant  herein,  W.  H.  Doherty,  the  sum  of  seven 
hundred  and  thirty-four  dollars  and  fifty  cents,  and  all  costs 
herein  laid  out  and  expended,  the  same  to  be  taxed  by  the 
clerk,  and  the  judgment  to  draw  six  per  cent,  interest  from 
this  date." 

Defendant  is  granted  stay  of  execution,  and  gave  super- 
sedeas bond,  and  appealed  to  this  court. 

W.  H.  Kornegay,  for  appellant. 
James  S.  Davenport,  for  appellee. 

TOWNSEND,  J.  (after  stating  the  facts).  The  appel- 
lant has  filed  assignments  of  error,  containing  i8  specifica- 
tions, in  which  objection  was  made  and  exceptions  saved, 
the  first  of  which  is  that  "the  court  erred  in  refusing  to  direct 
the  jury  to  return  a  verdict  for  defendant."  Appellant  in- 
sists under  this  specification,  first,  that  the  building  of  its 
road  into  the  Indian  Territory  by  plaintiff  was  ultra  vires, 
and  that  neither  the  building  of  it  nor  an  obligation  so  to  do 
would  support  a  promise  to  pay  to  plaintiff  for  so  doing;  the 
appellant  insisting  that,  because  the  charter  of  the  company, 
as  applied  for  and  granted  in  the  state  of  Arkansas,  limits 
its  line  as  described  between  points  in  the  territory  of 
Arkansas,  therefore,  if  it  builds  or  contracts  to  build  its  line 
beyond  the  limits  of  said  state,  all  its  contracts  for  such  ex- 
tension are  ultra  vires,  notwithstanding  the  fact  that  the 
Secretary  of  the  Interior  has  granted  his  permit  to  the  com- 
pany to  build  its  line  in  the  Indian  Territory.  Is  this  a  cor- 
rect definition  of  ultra  vires  under  the  law?  If  the  contract 
had  been  made  concerning  an  extension  in  the  state  of 
Arkansas,  it  would  not  be  insisted  that  such  a  contract  would 
be  ultra  vires;  therefore  the  power  to  make  such  a  contract 
was  granted  to  that  company.  Does  ultra  vires  apply  to  the 
place  where  the  contract  is  made,  or  to  the  power  in  the 
company,  through  its  officers,  to  make  it?  The  contract 
sued  upon  is  not  prohibited  by  the  charter  of  the  company. 
In  De  La  Vergne  Refrigerating  Company  v.  German  Sav- 
ings Institution,  17S  U.  S.  40,  60,  20  Sup.  Ct.  20,  44  L.  Ed. 
66,  the  contract  relied  upon  was  prohibited  by  its  charter, 
and  the  court  quotes  with  approval  the  language  used  in  Cen- 
tral Transportation  Co.  v.  Pullman  Palace  Car  Co.,  139  U. 
S.  61,  II  Sup.  Ct.  488,  3f;  L.  Ed.  68,  as  follows:  "A  contract 
of  a  corporation  which  is  ultra  vires  in  the  proper  sense — 
that  is  to  say,  outside  of  the  object  of  its  creation,  as  defined 
in  the  law  of  its  organization,  and  therefore  beyond  the 
powers  conferred  upon  it  by  the  Legislature — is  not  voidable 
only,  but  wholly  void,  and  of  no  legal  effect.  The  objection 
to  the  contract  is  not  merely  that  the  corporation  ought  not 
to  have  made  it,  but  that  it  could  not  make  it.    The  contract 
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cannot  be  ratified  by  either  party,  because  it  could  not  have 
been  authorized  by  either.     No  performance  on  either  side 
can  give  the  contract  validity,  or  be  the  foundation  of  any 
right  of  action  on  it.     When  a  corporation  is  acting  within 
the  general  scope  of  the  powers  conferred  upon   it  by  the 
Legislature,  the  corporation,  as  well  as  any  person  contract- 
ing with  it,  may  be  estopped  to  deny  that  it  has  complied  with 
the  legal  formalities  which  are  prerequisites  to  its  existence 
or  its  action,  because  such  prerequisites  might  have  in  fact 
been  complied  with.     But  when  the  contract  is  beyond   the 
powers  conferred  upon  it  by  existing  laws,  neither  the  cor- 
poration nor  the  other  party  to  the  contract  can  be  estopped, 
by  assenting  to  it,  or  by  acting  upon  it,  to  show  that  it  was 
prohibited  by  those  laws.''     In  Green   Bay  &  Minnesota  R. 
R.  Co.  V.  Union  Steamboat  Co.,  107  U.  S.  98,  2  Sup.  Ct.  221, 
27  L.  Ed.  413,  the  court  says:    ''But  whatever,   under  the 
charter  and  general  laws,  reasonably  construed,  may  fairly  be 
regarded  as  incidental  to  the  objects  for  which  the  corpora- 
tion is  created,  is  not  to  be  taken  as  prohibited."     Attorney 
General  v.  Great  Eastern  Ry.  Co.,  5  App.  Cas.  473;  Davis 
V.  0!d  Colony  R.  Co.,  131  Mass.  258,  41  Am.  Rep.  221.     One 
who  contracts  with  a  corporation  cannot  deny  its  corporate 
authority  in  order  to  defeat  the  enforcement  of  its  contract. 
Mattie  D.  Falls  et  ah  v.  United  States  Loan  &  Building  Co.. 
97  Ala.  417.  13   South.  21;,  24  L.  R.  A.  174,  38  Am.  St.  Rep. 
194.     Is  not  the  appellant,  after  making  the  contract  with  the 
appellee,  and  having  the  road   built  into  the  town  of  Grove, 
Ind.  T.,  and  thereby  securing  the  benefits  of  the  contract, 
estopped  from  denying  his  obligation,  especially  as  the  con- 
tract made  by  appellee  was  within  the  general  scope  of  the 
powers  conferred  upon  it  by  the  Legislature.^     In  Ohio  &  M. 
R.  R.  Co.  V.  McPherson,  35  Mo.  26,  86  Am.  Dec.  128,  which 
was  a  suit  to  recover  a  subscription  to  the  company,   the 
court  said:  ''But,  aside  from  the  question  whether  the  action 
of  the  board  of  directors  beyond  the  bounds  of  the  state  was 
a  sufficient  expression  of  assent  to  give  vitality  to  the  cor- 
poration, the  appellant's  position  towards  the  respondent   is 
such  as  ought  to  preclude  him  from  denying  its  corporate 
existence.     The  case  of  the  Dutchess  Cotton   Manufacturing 
Company  v.  Davis,  14  Johns.  238  [7  Am.  Dec.  459],  was  a 
suit  on  a  promise  to  pay  the  price  of  stock  subscribed  by  the 
defendant.     The  court,  on  the  authority  of  Henriques  v.  The 
Dutch  West  India  Company,  2  Ld.  Raymond,  1535,  held  that 
the  defendant,  having  entered  into  a  contract  with  the  plain- 
tiffs in  their  corporate  name,  thereby   admitted  them  to  be 
duly  constituted  a   body  politic    and    corporate.     *    ♦    * 
And  their  authority  to  act  in  behalf  of  the    corporation 
could  not  be  questioned  by  the  appellant  in  this«  a  collateral, 
suit,  without  showing  a  judgment  of  ouster  against  them  in  a 
direct  proceeding  by  the  government  for  that  purpose."     In 
Redfield  on  Railways,   vol.  i,  p.  202,  it  is  said:  "And  even 
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where  a  mere  stranger  sabscribes  to  a  railway  company,  with 
others,  in  order  to  induce  the  company  to  bnild  a  station 
house  and  improve  the  roads  to  it,  and  to  aid  the  company 
in  such  work,  and  the  company  perform  the  condition  on 
their  part,  the  subscription  is  upon  su£Bcient  consideration, 
and  may  pe  enforced  against  the  subscribeis."  In  Kennedy 
V.  Cotton,  28  Barb.  $9,  which  was  a  suit  on  a  subscription 
for  $so  in  consideration  that  a  railroad  company  would  build 
a  depot  for  the  accommodation  of  travelers,  the  court  said : 
''The  agreement  in  question  clearly  imports  a  request  to  the 
company  to  construct  the  buildings,  and  establish  and  im- 
prove the  roads  specified  in  the  agreement,  and  a  compliance 
with  the  request  by  the  company,  so  far  as  to  construct  the 
depot,  which  was  the  consideration,  on  its  part,  of  the  agree- 
ment, was  a  sufficient  consideration  for  the  defendant's  un- 
dertaking. The  recent  case  of  Barnes  v.  Ferine,  2  Kern.  18, 
and  the  cases  there  referred  to,  are  entirely  decisive  upon 
this  point,    and  render  any  discussion  of  it  unnecessary.*' 

Under  this  specification  appellant  further  insists  that  there 
was  no  agreement  between  appellant  and  appellee,  and,  if 
there  was  an  agreement,  that  the  evidence  does  not  show  a 
performance  of  the  same  by  appellee.  These  are  questions 
that  were  very  properly  submitted  to  the  jury.  The  court 
could  not  take  the  case  from  the  jury  where  there  was  evi- 
dence to  snpport  the  contention  of  the  appellee.  It  is  error 
in  the  trial  court  to  direct  the  jury  to  find  and  give  verdict, 
except  in  cases  where  there  is  no  evidence  to  sustain  the 
cause  of  action  or  defense.  Little  Rock  &  Fort  Smith  R. 
R.  Co.  V.  Henson,  39  Ark.  419;  Catlett  v.  R.  R.  Co.,  57  Ark. 
461,  21  S.  W.  1062,  38  Am.  St.  Rep.  254;  Little  Rock  &  Fort 
Smith  R.  R.  Co.  v.  Barker  and  Wife,  33  Ark.  350,  34  Am. 
Rep.  44;  Overton  v.  Matthews,  35  Ark.  147,  37  Am.  Rep.  9. 

The  second  specification  of  error  is  as  follows:  ''The  court 
committed  error  in  giving  contradictory  instructions  and  in- 
structions calculated  to  confuse  the  jury.  The  instructions 
complained  of  in  this  assignment  being  the  entire  charge  as 
foand  on  pages  115  >to  120  of  the  transcript,  and  which  the 
court  is  asked  to  consider  without  compelling  the  appellant 
to  set  it  out  in  full."  This  is  not  compliance  with  the  rules 
of  the  court,  and  deserves  no  consideration  whatever.  But 
from  a  careful  reading  of  the  charge  given  by  the  court  no 
cue  able  to  comprehend  the  English  language  clearly  and 
forcibly  stated,  could  regard  said  instructions  as  contradic- 
tory, or  calculated  to  confuse  the  jury. 

The  third  specification  of  error  is  the  refusal  of  the  court 
)o  allow  witness  Bayless  to  be  asked  on  cross-examination 
the  following:  ''Was  the  question  of  the  interest  that  the 
Arkansas  &  Oklahoma  Railroad  Company  should  have  in  the 
town  that  would  be  laid  out  there  discussed  at  that  first 
meeting?"  As  the  only  conditions  of  the  contract  were  that 
^'said  extension  be  of  standard  gauge,  laid  with  new  steel 
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rails  of  not  less  than  6o  lbs.  per  yard,  all  material  to  be 
new,"  and  the  subscription  should  become  due  when  the 
railroad  was  completed  to  the  town  of  Grove,  Ind.  T.,  and 
the  first  train  is  run  thereon,  and  the  subscription  to  be- 
come void  if  these  conditions  were  not  complied  with  on  or 
before  December  31,  1900,  it  was  wholly  immaterial  whether 
the  railroad  company  had  any  interest  in  said  town  or  not» 
Therefore  the  court  ruled  correctly. 

The  fourth  specification  was  the  refusal  of  the  court  to 
allow  witness  Bayless  to  be  asked  whether  the  company  did 
not  put  in  ties  after  it  had  completed  its  road,  and  whether 
it  had  a  schedule  for  its  trains;  both  questions  incompetent 
and  immaterial,  and  were  properly  excluded   by   the  court. 

The  fifth  specification  was  peimitting  the  appellee  to  ask. 
witness  Mayes  if,  when  the  subscription  was  deposited  in  the 
Bank  of  Southwest  City,  the  company  did  not  accept  the 
proposition,  and  go  to  work  along  that  line.  This  went  to 
the  question  of  liability  of  appellant  on  his  subscription, 
and  was  material,  and  the  court  ruled  correctly. 

The  sixth  specification  was  a  question  as  to  the  speed  o£ 
the  trains-run,  and  was  wholly  immaterial. 

The  seventh  specification  was  the  refusal  of  the  court  to 
allow  appellant  to  ask  several  questions,  which  were  irrele- 
vant and  immaterial,  and  were  properly  excluded.  Appel- 
lant also  excepts  to  the  striking  out  the  following:  ''Well, 
they  have  changed  it.  The  kind  they  have  got  there  now  is  old 
and  narrow.''  This  refers  to  the  steel  placed  on  that  rail- 
road, and  should  be  considered  in  connection  with  what  pre- 
ceded the  words  stricken  out.  Both  together  are  as  follows: 
''Q.  Do  you  know  the  kind  of  steel  that  was  put  on  this 
track,  Mr.  Remson?  A.  Yes,  sir;  it  was  first-class.  Q.  What 
kind  is  there  now?  A.  Well,  they  have  changed  it.  The 
kind  they  have  got  there  now  is  old  and  narrow."  It  thus 
appears  that  the  steel  originally  placed  on  that  track  was 
''first-class,"  but  that  subsequently  it  was  changed — by  whom 
does  not  appear.  This  objection  and  exception  simply  rep- 
resents the  frivolous  character  of  many  of  the  alleged  errors. 

The  eighth  specification  was  the  refusal  of  the  court  to 
allow  the  appellant,  while  on  the  stand  as  a  witness,  to  be 
asked  whether  the  company  worked  on  the  track  after 
December  31,  1900.  It  was  properly  excluded  as  immaterial, 
and  appellant  also  includes  an  exception  which  had  already 
been  made  in  his  fourth  specification. 

The  ninth  specification  was  the  giving  of  the  following 
instruction:  "The  court  instructs  the  jury  that  if  the  de- 
fendant, among  others,  subscribed  to  the  said  railroad -com- 
pany for  the  purpose  of  inducing  it  to  build  its  road  into  the 
town  of  Grove,  Ind.  T.,  and  the  representatives  of  the  rail- 
road company  accepted  the  subscription,  and  acted  on  the 
same,  and  began  work,  then  the  court  instructs  you  that  the 
defendant  is  bound,  and  could  not,  at  a  subsequent  date  to 
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the  time  the  plaintiff  acted  upon  said  sabscriptioo,  withdraw 
his  sabscxiption,  or  release  himself  from  the  obligation  he 
had  undertaken."  This  instruction  is  a  clear  statement  of 
the  law  applicable  to  the  facts,  as  appellee  contended  had 
been  shown  in  the  evidence,  i  Beach,  Con.,  65.  Philomath 
College  V.  Hartless,  25  Am.  Rep.  511;  Bates  County  v. 
Winters,  112  U.  S.  327,  5  Sup.  Ct.  157,  28  L.  Ed.  744;  Marie 
V.  Garrison.  83  N.  Y.  26;  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Lindsey  (Tex.  Civ.  App.)  32  S.  W.  716;  Armstrong  v. 
Karshner  (Ohio)  24  N.  E.  897;  Amherst  Academy  v.  Cowls, 
6  Pick.  427,  17  Am.  Dec.  387. 

The  tenth  specification  was  the  refusal  of  the  court  to  give 
the  instruction  No.  i  requested  by  appellant,  and  modifying 
and  giving  the  same,  as  follows:  "The  plaintiff,  before  it 
can  recover  in  this  case,  must  prove,  first,  that  the  writing 
sued  on  by  the  plaintiff  was  signed  by  defendant  or  his  duly 
aathorized  agent;  second,  that  the  plaintiff  accepted  the 
same,  or  that  defendant,  after  signing  the  same,  allowed  the 
plaintiff  to  build  and  complete  the  road  without  notifying 
the  plaintiff  that  he  would  not  abide  by  the  terms  of  said 
writing;  third,  the  road  was  completed  within  the  time 
specified  and  in  the  manner  specified,  and  the  grading  of  the 
road  should  be  completed  in  the  manner  specified.'*  The 
only  difference  between  the  instruction  given  and  the  one 
refased  was  the  omission  from  the  one  given  of  the  follow- 
ing words  from  the  second  clause:  ''and  notified  defendant  of 
SQch  acceptance,  and  obligated  itself  to  build  the  road.'" 
The  contention  of  aopellant  is  that,  before  he  could  be  bond 
apon  his  subscription,  the  appellee  must  have  notified  him 
that  it  had  accepted  his  subscription  and  obligated  itself  to 
build  the  road.  The  appellant  has  failed  to  sustain  his  con- 
tention by  the  citation  of  many  authorities,  and  the  contract 
of  subscription  makes  no  such  requirement  on  the  part  of 
appellee.  The  consideration  for  the  promise  was  the  build- 
ing of  the  railroad,  and  it  was  to  be  void  if  not  completed  by 
December  31,  1900.  The  question  of  acceptance  of  the  sub- 
saiption  was  submitted  to  the  jury  as  a  question  of  fact,  and 
when  accepted  and  acted  upon  by  appellee,  and  the  road 
constructed  without  any  notice  to  appellee  that  appellant 
was  in  any  way  dissatisfied,  is  there  any  justice  or  equity 
in  permitting  appellant  to  say:  ''I  will  not  pay.  True,  the 
road  has  been  constructed  according  to  the  terms  of  my  con- 
tract of  subscription,  and  the  town  of  Grove  has  the  road. 
Whatever  benefits  we  expected  to  secure  by  the  building  of 
the  road,  we  have  obtained.  But  I  will  not  pay  because  you 
did  not  notify  me  that  you  had  accepted  my  subscription, 
thoagb,  by  its  terms,  you  were  not  required  to  do  so."  We 
are  clearly  of  the  opinion  that  the  instruction  of  the  court 
correctly  stated  the  law.  Any  benefit  accruing  to  him  who 
makes  the  promise,  or  any  loss,  trouble,  or  disadvantage  un- 
dergone by  or  charge  imposed  upon  him  to  whom  it  is  made 
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is  a  sufficient  consideration  to  sustain  a  promise.  Amherst 
Academy  v.  Cowls,  6  Pick.  427,  17  Am.  Dec.  387;  Barnes  v. 
Ferine,  12  N.  Y.  18. 

The  eleventh  specification  was  the  refusal  of  the  court  to 
give  an  instruction  already  covered  by  the  general  instruc- 
tions of  the  court. 

The  twelfth  specification  is  a  request  for  an  instruction 
upon  a  proposition  not  mentioned  in  the  pleadings,  and 
foreign  to  the  issues  in  the  cause,  and  was  properly  refused. 

The  thirteenth  specification  was  the  refusal  of  the  court  to 
give  the  instruction  No.  4  requested  by  appellant,  and  giving 
the  same  in  a  modified  form,  as  follows:  '4n  order  for  the 
defendant  to  recover  in  this  case,  it  must  have  completed  its 
road  to  Grove  on  or  before  December  31,  1900.  The  fact 
that  rails  and  a  train  run  over  them  is  not  conclusive  that  the 
road  is  entitled  to  recover,  but  the  company,  in  order  to  re- 
cover, must  show  that  the  road  on  December  31,  1900,  com- 
plied with  the  conditions  of  the  defendant's  subscription." 
The  instruction  requested  was  that  the  court  should  tell  the 
jury  that  it  was  necessary,  in  order  to  find  that  the  road  bad 
been  completed,  to  find  a  state  of  facts  not  mentioned  in  the 
contract.  The  court  very  properly  refused  the  request,  and 
instructed  the  jury  that  they  must  find  that  the  road  on  Decem- 
ber 31,  1900,  ^'Complied  with  the  conditions  of  the  defend- 
ant's subscription."  Substantial  compliance  with  the 
terms  of  the  contract  was  sufficient  to  entitle  appellee  to  col- 
lect the  subscription. 

The  fourteenth  specification  was  the  refusal  of  the  court  to 
give  instruction  No.  5  requested  by  appellant,  and  giving  the 
same  in  a  modified  form,  as  follows:  ''If  you  believe  from 
the  evidence  that  after  the  writing  sued  on  was  signed  by 
the  defendant  the  plaintiff  demanded  that  a  new  and  addi- 
tional writing  be  signed  by  the  defendant,  and  that  with  the 
demand  to  sign  an  additional  writing  the  plaintiff  stated 
that,  if  the  demand  of  the  plaintiff  was  not  complied  with, 
the  plaintiff  would  not  build  the  road,  the  defendant  had  a 
right  to  treat  the  negotiations  at  an  end,  and  to  withdraw  the 
offer  contained  in  the  writing  sued  on,  and,  if  defendant  did 
on  such  demand,  coupled  with  such  statement,  treat  the 
negotiations  as  ended,  and  withdraw  his  promise  in  such  a 
way  as  to  notify  plaintiff,  and  never  afterwards  renewed 
negotiations,  the  plaintiff  cannot  recover;  provided  such 
demand  by  plaintiff  and  such  withdrawal  of  promise  by  de- 
fendant were  made  before  plaintiff  had  acted  thereon  by 
arranging  for  and  commencing  the  construction  of  its  road." 
Had  the  appellant  inserted  in  his  instruction  after  the  words 
''treat  the  negotiations  as  ended"  the  words  "and  withdrew 
his  promise  in  such  a  way  as  to  notify  plaintiff,"  the  same  as 
stated  by  the  court  in  the  modified  instruction  given,  the  in- 
struction requested  would  have  been  unobjectionable.  The 
proviso  added  by  the  court  in  the  modified  instruction  was  un- 
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necessary.  and»  as  stated,  was  unquestionably  errooeoas;  but 
from  a  consideration  of  tbe  whole  case  we  do  not  regard  this 
error  as  sufficient  to  cause  a  reversal,  for  the  reason  that  it 
does  not  afiect  materially  the  substantial  rights  of  the  appel- 
lant. 

The  fifteenth  and  sixteenth  specifications  were  the  refusal 
of  the  court  to  give  certain  instructions  requested  by  appel- 
lant. Tbe  first  goes  to  the  question  as  to  whether  a  contract 
had  been  made,  and  the  instructions  which  had  already  been 
given  by  tbe  court,  in  our  opinion,  had  fully  covered  that 
question.  The  second  does  not  cover  any  question  con- 
tained in  the  contract,  or  issue  made  in  the  pleadings,  and 
both  were  properly  refused. 

The  seventeenth  specification  was  the  alleged  error  of  the 
court  in  giving  certain  instructions,  which  have  already  been 
considered  under  previous  specifications. 

The  eighteenth  specification  was  the  refusal  of  the  court  to 
grant  a  new  trial.  We  think  the  judgment  of  the  court  in 
refusing  a  new  trial  was  correct,  and  therefore  the  judg- 
ment shoald  be,  and  is  hereby,  affirmed. 

RAYMON,  C.  J.,  and  CLAYTON,  J.,  concur. 


STATE  ex  rel.  MORTON  et  al.  v.  BACK  et  al. 

(Supreme  Coitrt  of  Nebraska,  Oct.  5,  1904.) 

[100  N.  W.  Rep.  952.] 

Railroads — Taxation — Assessment  by  State  Board  -> Conclusive  to  City 
Officer. 

In  the  aaaessment  of  railway  property  for  municipal  purposes 
litnated  in  cities  of  the  metropolitan  clats,  such  as  is  required  to  be 
listed  with  and  assessed  by  the  State  Board  of  Equalization  for  gen- 
eral revenue  purposes  under  the  provisions  of  sections  39  and  ^  of 
chapter  77,  art.  1,  Comp.  St.  1901,  as  existing  prior  to  the  revenue 
act  of  1903  (Cobbey's  Ann.  St.  1903,  c.  49),  it  is  made  the  duty  of  the 
tax  commissioner  or  assessor  of  such  city  to  accept  the  values  of  the 
fractional  part  of  such  railroad  property  situated  in  the  municipality 
as  the  same  is  valued  and  assessed  by  the  State  Board  of  £kiualisa- 
tion,  and  apportioned  to  such  city  in  accordance  with  the  provisions 
of  said  act. 
Same — Same — Same — Municipal  Taxation. 

The  proportional  share  of  railway  property  as  valued  and  assessed 
by  the  State  Board  of  Equalization  belonging  to  and  situated  in  such 
city  and  subject  to  taxation  for  municipal  purposes  may  be  equalized 
by  the  proper  authorities  of  such  city  by  lowering  or  raising  the 
value  of  the  same,  as  thus  ascertained,  so  as  to  bring  about  uni- 
formity of  valuation  in  respect  of  all  property  subject  to  taxation 
within  tbe  municipality. 
Same— Same— Constitutional  Law— Distribution  of  Valuation. 

It  is  competent  for  the  Lregislature  to  provide  for  the  valuation  and 
assessment  of  the  property  of  railway  companies  such  as  is  required 
to  be  listed  and  scheduled  with  the  Auditor  of  Public  Accounts  by 
sections  39,  40,  c.  77,  art.  1,  Comp.  St.  1901,  as  heretofore  existing, 
by  one  assessing  body,  and  for  ascertaining  the  value  of  the  whole 
of  such  property  of  any  one  railway  corporation  subject  to   taxation 
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in  this  state  as  a  unit  or  as  an  entirety,  and  to  distribute  the  value 
as  thus  found  over  the  main  line  or  track  of  such  railway  company 
and  to  the  different  taxing  districts,  municipalities,  etc.,  on  a 
mileage  basis. 

Same — Same — Same — Same — Uniformity. 

Such  a  scheme  or  plan  of  assessment  and  taxation  of  the  property 
of  railway  companies  as  therein  provided  for  state,  county,  and 
municipal  purposes  does  not  violate  the  provisions  of  the  fundamental 
law  commanding  uniformity  in  the  valuation  and  assessment  of 
property  for  the  purpose  of  raising  needful  revenues  by  the  levying 
of  a  tax  upon  all  property  subject  thereto  according  to  its  value. 

Same — Same — Same — Same — Changing  Situs  of  Property. 

The  valuation  and  assessment  of  the  property  of  a  railway  com- 
pany, as  therein  provided,  as  an  entirety,  and  the  distribution  of  the 
value  thus  ascertained  upon  a  mileage  basis  over  the  entire  line  of 
such  railway,  does  not  operate  as  a  changing  of  the  situs  of  the 
property  assessed.  Its  effect  is  only  to  distribute  the  value  of  an 
organic  whole  to  the  fractional  parts  situated  in  the  different 
subordinate  taxing  districts  through  which  the  line  extends  and  in 
which  the  property  is  actually  situated,  which  is  a  legitimate  exer- 
cise of  legislative  power. 

Same — Same — Same — Same — Assessment  of  as  Personalty. 

In  the  assessment  of  railway  property  for  taxation  as  therein  pro- 
vided, it  is  competent  for  the  L/egislature  to  classify  such  property, 
and  provide  for  the  assessment  of  the  same  as  personalty,  and  to  fix 
the  situs  of  the  property  assessed  by  providing  for  the  valuation  of 
the  property  as  an  entirety  and  the  distribution  of  the  total  value  to 
each  taxing  district,  according  to  the  number  of  miles  of  main  track 
located  therein. 

Same — Same — Due  Process  of  Law. 

Said  sections  39  and  40,  as  existing  prior  to  their  repeal  by  the 
revenue  act  of  1903  (Cobbey's  Ann.  St.  1903,  c.  49),  are  not  invalid 
as  taking  property  by  taxation  without  due  process  of  law.  Chicago, 
B.  &   Q.  R.  R.  Co.  V.  Richardson  County,  100    N.  W.  950,  followed. 

(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of  George  T. 
Morton  and  others,  for  a  writ  of  mandamus  to  Peter  M.  Back 
and  others.     Writ  denied. 

T.  J.  Mahoney,  for  relators. 
C.  C.  Wright,  for  respondents. 

HOLCOMB,  C.  J.  This  action  is  begun  in  this  court  in 
the  exercise  of  its  original  jurisdiction.  The  relators  pray 
for  a  peremptory  writ  of  mandamus  to  compel  the  respond- 
ents, the  city  council  of  Omaha,  acting  as  a  board  of  equali- 
zation, to  reassemble  and  hear  their  complaint  relative  to  the 
alleged  low  assessment  of  certain  railroad  properties  situated 
within  the  corporate  limits,  and  to  equalize  the  assessment 
of  such  properties  by  raising  the  assessed  value  thereof  to 
conform  to  the  standard  of  value  pertaining  to  all  other  prop- 
erty assessed  for  municipal  purposes.  The  substance  of  the 
complaint  is  that  the  properties  of  the  railroad  companies 
mentioned  in  the  alternative  writ,  situated  within  the  city 
limits,  are  assessed  at  but  a  fraction  of  their  true  value, 
while  all  other  property  subject  to  municipal  taxation  is 
assessed  at  its  commercial  value.     The  return  of  the    re- 
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spondents  to  the  alternative  writ  discloses  that  in  the  assess- 
ment for  municipal  taxation  of  the  railroad  properties  com- 
plained of  the  assessing  officer  of  the  city  accepted  the 
valuations  placed  thereon  by  the  State  Board  of  Equaliza- 
tion and  the  distributive  share  thereof  apportioned  to  the  city 
of  Omaha  as  the  assessable  value  of  such  properties,  and  that 
in  the  equalization  thereof  the  respondents,  acting  as  a 
board  of  equalization,  raised  the  assessments  five  times  the 
value  as  fixed  by  the  State  Board  of  Equalization  and  re- 
turned by  the  city  tax  commissioner,  which  act  of  equaliza- 
tion»  in  the  judgment  of  the  board,  brought  the  value  of  the 
railroad  properties  thus  assessed  to  a  uniform  standard  of  value 
with  other  property  assessed  for  municipal  purposes,  and  ex- 
hausted their  powers  in  the  premises.  Reduced  to  its  nar- 
rowest limits,  the  question  presented  for  consideration  by 
the  pleadings  and  in  briefs  bf  counsel  is  in  respect  of  the 
method  of  procedure  by  the  tax  commissioner  and  the  city 
council  in  the  assessment  of  railroad  properties  situated  in 
part  in  such  municipality  and  subject  to  municipal  taxes, 
and  also  whether  the  statute  providing  for  the  assessment  of 
railroad  property  as  a  unit,  and  distributing  the  aggregate 
value  to  the  different  counties,  townships,  cites,  and  towns 
through  which  the  lines  run  on  a  mileage  basis,  is  in  har- 
mony with  the  fundamental  law.  The  validity  of  such  legis- 
lation is  especially  called  in  question  when  applied  to  the 
taxation  of  railway  property  in  the  city  of  Omaha  for  munic- 
ipal purposes. 

The  legal  questions  presented,  says  counsel  for  relators,  are, 
first,  have  the  respondents  correctly  interpreted  the  statutes; 
and.  second,  are  the  statutes  in  question  valid?  The 
answer  to  the  first  question  must,  we  think,  be  in  the  affirma- 
tive. The  old  revenue  act  under  which  the  assessment  in 
question  was  made,  provided  for  the  assessment  of  railroad 
property  of  the  character  under  consideration  by  one  assess- 
ing body,  viz  ,  the  State  Board  of  Equalization,  for  all  pur- 
poses of  taxation,  state,  county,  township,  school  district, 
and  municipal.  This  assessing  body,  the  statute  declares, 
shall  value  and  assess  the  property  of  railroad  corporations  at 
its  actual  value  for  each  mile  of  said  road  or  line,  the  value 
of  each  mile  to  be  determined  by  dividing  the  sum  of  the  whole 
valuation  by  the  number  of  miles  of  such  road  or  line.  It  is 
further  provided  that  after  the  valuation  and  assessment  is 
made  as  aforesaid  the  State  Auditor  shall  certify  to  the 
county  clerks  of  the  several  counties  in  which  the  properties 
of  such  corporations  are  situated,  or  any  part  thereof,  the 
assessment  per  mile  so  made  on  the  property  of  such  cor- 
porations, specifying  the  number  of  miles  and  the  amount  in 
each  of  said  counties.  Section  40,  c.  77,  art.  i,  Comp.  St. 
190L  By  section  98,  c.  12a,  Comp.  St.  1901  (Cobbey's 
Ann.  St.  §  7547),  the  same  being  the  charter  act  of  cities 
of  the  metropolitan  class,  to  which  the  city  of  Omaha  be- 
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loogs,  it  is  provided  that  ''the  tax  commissioner  shall  take 
the  valuation  and  assessment  of  railroad  property  within  the 
city  limits  from  the  returns  made  by  the  State  Board  of 
Equalization  to  the  county  clerk."    Assuming,  as  we  do   for 
present  purposes,  that  the  Legislature  may  rightfully   pro- 
vide for  the  assessment  of  the  property  of  a  railway  com- 
pany by  one  assessing  body,  and  as  one  property  or  as  a 
unit,  and  apportion  the  value  thereof  on  a  mileage  basis, 
then,  as  we  view  the  subject,  it  is  not  only  manifest  that  the 
Legislature  intended,  but  that  it  is  quite  appropriate  that  the 
distributive  share  belonging  to  any  one  taxing  district  should 
be  taken  and  accepted  as  the  assessable  value  of  that  part  of 
the  whole  property  which   is  situated   in   such  district,  and 
which  shall  be  subject  to  taxes  as  all  other  property  therein. 
There  appears  to  be  no  fundamental  objection  to  such  an 
assessment.     The  assessment  thus  made  and  returned  would, 
doubtless,  be  subject  to  the  authority  and  power  of  a  board 
of  equalization  to  raise  or  lower  the  value  so  as  to  comply 
with  the  rule  of  uniformity  and  conform  to  values  generally 
obtaining  in  such  taxing  district.     In  all  schemes  of  taxation 
there  are  generally  recognized  elements  of  inequality  and 
the  probability  of  erroneous  valuations  in  the  assessment  of 
property  by   whatever  mode  the  assessment  may  be  made. 
The  evil  is  usually  remedied  by  the  exercise  of  the  authority 
of  a  board  created  for  that  purpose,  whereby  the  assessment 
of  different  properties  is  brought  to  a  common  standard  of 
value.     Different  precincts  have  different  assessing  officers, 
and  these  different  officers,  we  know  by  common  experience, 
widely  differ  in  their  valuation  of  property  of  approximately 
the  same  value.     This  difference  of  opinion  and  judgment 
necessitates  the  establishment  of  a  tribunal  having  authority 
and  jurisdiction  to  equalize  values  and  bring  all  property  to 
a  common  standard  of  valuation,  to  the  end  that  each  item 
and  class  may  bear  its  just  and  equitable  share  of  the  burdens 
of  taxation.     A  question  somewhat  akin  to  the  one  under  con- 
sideration was  raised  in  State  ex  rel.  Prout  v.  Aitken,  62  Neb. 
428,  87  N.  W.  153,  and  the  propriety  of  assessments  of  rail- 
road  properties  by  the  State  Board  of  Equalization  and  the 
acceptance  of  the  valuation  thus  ascertained  for  purposes  of 
municipal  taxation   was  recognized  and  sanctioned.     In  up- 
holding a  law  providing  for  such  method  of  assessing  railroad 
property  situated   in  a  municipality  for  municipal  purposes, 
the  court,  among  other  things,  in  the  opinion  says:    ''The 
Legislature,  in  its  wisdom,   has  decided  that  the  value  of 
railroad  property  can  be  more  accurately  and  justly  estimated 
by  the  State  Board  of  Equalization  than  by  local  assessors, 
and  has  exercised  its  constitutional  prerogative  by  providing 
that  railroad  property  shall   be  assessed   in  that  manner. 
Whether  or  not  it  is  reasonable  to  suppose  that  the  State 
Board  of  Equalization  would   have  more  knowledge  and  a 
better  opportunity  to  make  a  just  valuation  of  such  property 
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than  local  assessors  is  qaite  unnecessary  to  be  determined  in 
deciding  upon  respondent's  right  to  act  as  tax  commissioner. 
Why  may  not  several  values  constitutionally  act  upon  differ- 
ent kinds  of  property,  or  upon  the  same  property,  for  the 
purpose  of  different  taxes?  The  real  objection  to  this  act  on 
the  groond  of  uniformity  is,  evidently,  the  idea  that  value  is 
not  such  a  fixed  quantity  that  it  is  possible  for  t^o  independ- 
ent appraisers  to  agree.  If  values  are  fixed  for  purposes  of 
municipal  taxation  by  one  body  of  assessors,  and  for  county 
and  state  by  another,  it  is  practically  certain  that  the  tivo 
will  disagree.  Enough  is  said  above  to  indicate  an  opinion 
that  the  only  uniformity  required  as  to  any  tax  is  that  it 
should  be  uniform  throughout  the  jurisdiction;  i.  e.,  that 
state  taxes  shall  be  uniform  throughout  the  state,  county 
taxes  tbroughout  the  county,  and  city  taxes  throughout  the 
city.'*  The  result  produced  by  this  method  of  assessment  is 
only  that  there  are  difierent  assessing  authorities  for 
different  kinds  of  property,  each  exercising  an  independent 
indgment  in  arriving  at  the  value  of  the  property  assessed, 
and  making  due  return  thereof  to  the  proper  authorities. 
The  inequalities  in  values  thus  returned,  if  any  there  be,  is  a 
proper  subject  for  consideration  by  a  body  or  tribunal 
authorized  to  discharge  the  functions  of  a  board  of  equaliisa- 
tion.  If  it  be  proper  to  assess  railroad  property  as  a  unit, 
and  distribute  the  total  value  thereof  on  a  mileage  basis,  it 
is  obvious  that  the  distributive  share  going  to  any  one  tax- 
ing district  may  be  required  to  be  taken  as  the  assessable 
value  and  as  the  basis  of  valuation  for  equalization  and  tax- 
ing purposes.  The  value  of  such  distributive  share  of  the 
whole  property  may,  it  would  seem,  be  raised  or  lowered  by 
an  equalizing  board  in  order  that  it  may  be  brought  to  a 
common  standard  and  conform  to  the  values  placed  on  all 
other  property.  This,  as  we  understand  the  record,  is  what 
was  done  by  the  respondents  in  the  case  at  bar,  and,  if  so,  is, 
we  think,  in  harmony  with  legislative  intendment.  It  is  the 
business  of  such  boards,  says  this  court  in  State  v.  Fleming 
(Neb.)  97  N.  W.  1063,  ''to  fairly  and  impartially  equalize  the 
valuation  of  all  personal  property  assessed  to  their  respect- 
ive jurisdictions,  and  raise  or  lower  the  same  as  the  justice 
and  equity  of  the  case  may  require.  Whatever  directions 
the  law  may  give  to  the  assessor  in  valuing  the  property  in 
the  first  instance,  and  whatever  result  these  directions  may 
produce  in  the  assessment  of  franchises  or  other  property  of 
the  taxpayer,  the  work  of  the  board  of  equalization  is  to 
equalize  the  valuations  made  so  that  every  one,  as  nearly  as 
that  may  be  attained,  shall  stand  upon  an  equal  footing,  and 
pay  a  equal  proportion  of  the  tax  laid  according  to  the  real 
value  of  his  property.  *  *  *  In  this  way  equity  is 
attained,  and  every  interest  protected."  It  is  manifest  that 
the  legislative  plan  for  the  assessment  of  railroad  property 
situated  in  a  municipality,  for  municipal  purposes,  has  been 
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fpllowed  by  the  city  authorities  in  the  case  at  bar,  and  that 
the  interpretation  given  to  these  several  provisions  of  the 
statute  by  the  respondents  as  to  their  authority  and  power 
is  in  harmony  with  the  expressed  will  of  the  Legislature. 

The  very  able  and  helpful  arguments  and  briefs  of  coan- 
sel  on  both  sides  of  the  controversy  are  devoted  almost  ex- 
clusively to  the    second  question  presented — that    is,   the 
alleged  invalidity  of  the  statutes  providing  for  the  assess- 
ment of  the  property  of  a  railroad  company  as  a  unit,  and 
the  distribution  of  the  value  of  the  whole  on  a  mileage  basis 
by  one  assessing  body  for  all  purposes  of  taxation — and  it  is 
to  this  phrase  of  the  case  that  we  have  given  the  fullest  con- 
sideration and  most  thorough  research  at  our  command.     It 
is  the  contention  of  counsel  for  relators  that  the  provisions 
of  the  fundamental  law  governing  taxation  are  violated  in  the 
assessment  of  railroad  property  for  municipal  purposes  by 
the  plan  adopted  and  prescribed   by  the  Legislature.     It  is 
argued  that  railroad  properties  of  great  value  located  within 
the  corporate  limits  of  the  city  of  Omaha  pay  taxes  on   but 
an  insignificant  part  of  the  true  value;  that  these  properties 
escape  a  large  share  of  municipal  taxes  for  which  they  should 
be  justly  burdened  and  made  to  contribute  to  the  revenues  of 
the  city  in  return  for  the  protection  received  in  the  adminis- 
tration of  the  affairs  of  the  municipality  in  which  they  are 
situated.     Counsel  says  that  here  are  located  costly  depots 
and  terminal  facilities,  including '  real  estate  of  vast  value 
occupied    for  such  purposes,   which    ought    to  respond  to 
municipal  taxation  according  to  such  values,  to  be  ascer- 
tained with  reference  to  the  actual  location  of  such  proper- 
ties as  if  separate  and  independent  properties,  and  without 
regard  to  their  relation  to  and  connection  with  the  entire 
lines  of  railway  of  which  they  form  a  part.     The  right  and 
power  of  the  Legislature  to  provide  a  scheme  of  taxation  for 
municipal  purposes  by  an  assessment  of  railway  property  as 
an  entirety  and  the  distribution  of  the  aggregate  value  on  a 
mileage  basis  is  boldly  challenged,  and  we  are  asked  to  so 
construe  the  constitutional  provisions  relating  to  the  subject 
as  inhibiting  such  a  plan  and  method  of  taxation  of  such 
properties  for  municipal  purposes.     ''Our  complaint,"  says 
counsel,  "is  not  that  the  Legislature  has  provided  a  different 
method  of  assessing  railroad  property  from  that  provided  for 
assessing  other  property,  but  rather  that  under  the  statutes 
relied  upon  by  respondents  a  result  is  obtained  which  vio- 
lates the  constitutional  requirement  of  uniformity."    If,  it  is 
said,  the  Legislature  had  provided  for  assessing  the  prop- 
erty of  railroads  extending  into  more  than  one  county  by 
determining  the  value  of  the  railroad  as  a  whole,  and  then 
apportioning  such  value  to  the  several  tax  districts  in  propor- 
tion to  the  real  values  in  the  several  districts,  rather  than  in 
proportion  to  the  number  of  miles  of  main  line,  such  a 
method  would  at  least  be  theoretically  correct;  but  that, 
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when  the  apportionment  of  the  total  value  is  according  to  the 
namber  of  miles  of  main  line  in  any  one  taxing  district,  there 
is  an   ignoring  of  the  question  of  value  altogether.     The 
mandate  of  the  Constitution,  it  is  insisted,  is  imperative 
that  in  every  taxing  district  every  owner  shall  pay  a  tax  in 
proportion  to  the  value  of  the  property  in  the  district,  and 
not  the  extent  of  it.    The  constitutional  provisions  prin- 
cipally relied  on  by  relators  in  support  of  their  contention 
are  found  in  section  i  of  article  9,  which  declares  that  revenues 
are  to  be   raised  by   levying  a  tax  by  valuation  so  that  every 
taxpayer  shall  pay  in  the  proportion  to  the  value  of  his,  her, 
or  its  property  subject  to  taxation,  the  value  to  be  ascertained 
in  such  manner  as  the  Legislature  shall  direct.    The  ne- 
cessity for  uniformity  and  equality  in  taxation  is  emphatically 
expressed   in  State  v.  Osborn,  60  Neb.  415,  83  N.   W.  357, 
wherein  it  is  said:  ''And  this  rule  of  uniformity   applies  not 
only  to  the  rate  of  taxation,  but  as  well  to  the    valuation  of 
property  for  the  purpose  of  raising  revenue.     The  Constitu- 
tion forbids  any  discrimination  whatever  among  taxpayers. 
Thus,  if  the  property  of  one  citizen  is  valued  for  taxation  at 
one-fourth  its  value,  others  within  the  taxing  district  have 
the  right  to  demand  that  their  property  be  assessed  on  the 
same  basis.     The  rule  of  uniformity  is  satisfied  if  observed  by 
each  jurisdiction  imposing  the  tax."     To  the  same  effect  is 
High  School  District  v.  Lancaster  County,  60  Neb.  147, 82  N. 
W.  380,  49  L.  R.  a.  343,  83  Am.  St.  Rep.   525.     See,  also. 
State  V.  Poynter,  59  Neb.  417,  81  N.  W.  431,  and  State  ex  rel. 
Shriver  v.  Karr,  64  Neb.  Si4*  90  N.  W.  298.     By  section  6  of 
article  9  of  the  Constitution  it  is  provided  that  for  corporate 
purposes  all  municipal  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  but  such  taxes  shall  be 
uniform  with  respect  to  persons  and  property  within  the  juris- 
diction  of  the  body  imposing  the  same.     The  requirements 
of  uniformity  in  the  assessment  of  property  for  muoicipal 
purposes  generally  is  doubtless  the  same,  and  as  obligatory 
under  the  provisions  of  section  6  of  article  9  as  that  required 
by  the  provisions  of  section  i  of  the  same  article;  and  it  is 
so  held  in  State  ex    rel.  Bee   Building  Co.  v.    Savage,   65 
Neb.  714,  91  N.  W.  716.     The  construction  given  to  the  first 
section  in  the  several  decisions  of  this  court  which  ne  have 
cited  apply  with  equal  pertinency  and  force  to  those  of  sec- 
tion 6.     Uniformity  with  respect  to  person  and  property  re- 
quires that  the  tax  rate  must  be  the  same  as  to  all  persons 
affected,  and  the  valuation  of  the  property  must  be  upon 
the  same  basis  throughout  the  entire  taxing  jurisdiction. 
A  departure  either  as  to  rate  of  levy  or  as  to  the  standard 
of  valuation  of  the  different  properties  subject  to  taxation 
would  violate  the  rule  of  uniformity  demanded  by  the  Con- 
stitution, and  render  ineffectual  legislation  authorizing  such 
a  method  of  procedure  in  the  levying  and    collection  of 
municipal  taxes.     It  is  equally  clear  that,  if  property  within 
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a  municipality  having  a  fixed  legal  situs  therein,  nvas  by  a 
scheme  or  plan  of  assessment  to  escape  in  whole  or  in  part 
municipal  taxes  upon  a  valuation  in  substantial  conformity 
with  all  other  property  within  the  taxing  district,  this  would 
be  a  violation  of  the  provisions  of  said  section  6.  May  the 
Legislature,  without  infringing  on  these  provisions  of  the 
fundamental  law,  provide  for  the  assessment  of  the  property 
of  railway  companies  such  as  is  required  to  be  included  in 
the  schedules  to  be  returned  to  the  state  assessing  board  upon 
the  unit  plan  or  system,  and  distribute  the  value  of  the  whole 
property  along  the  line  of  the  road  thus  assessed,  and  to  the 
diflerent  tax  districts,  on  a  mileage  basis?  It  is  earnestly 
contended  by  the  relators  that  the  several  railroad  com- 
panies having  lines  in  the  city  of  Omaha  have  valuable 
terminal  facilities,  depots,  and  other  properties  on  their  right 
of  way  and  side  tracks  which  have  a  fixed  and  actual  physical 
situs,  and  as  such  are  subject  to  local  taxation  upon  such 
values,  and  that  by  the  distribution  of  the  total  value  of  any 
one  road  over  the  entire  line  on  a  mileage  basis  is  to  with- 
draw from  taxation  for  municipal  purposes  property  situated 
within  the  municipality,  thereby  resulting  in  a  violation  of 
the  provisions  of  the  Constitution  that  all  property  shall 
bear  its  just  share  of  tax  burdens  of  the  taxing  jurisdiction  in 
which  it  is  situated.  In  a  sense  it  is  no  doubt  true  that  the 
properties  of  the  large  railway  corporations  doing  business 
in  this  state  with  extensive  terminal  facilities,  switching 
yards,  depot  grounds,  and  costly  structures  in  the  large 
cities  and  towns  are  much  more  valuable,  mile  for  mile,  than 
a  corresponding  length  of  the  roadbed  and  right  of  way 
situated  outside  of  such  municipalities,  consisting  usually  of 
but  a  single  track  and  roadbed  and  the  right  of  way  of  from 
100  to  200  feet  in  width.  In  a  legal  sense,  however,  must  it 
be  said  that  the  property  thus  situated  is  so  localized  that 
its  situs  for  the  purpose  of  taxation  must  be  the  same  as 
where  physically  situated,  and  that  any  attempt  to  throw  it 
with  the  whole  mass  of  property  with  which  it  is  connected, 
and  of  which  it  forms  a  part,  and  assess  it  as  an  entirety, 
and  distribute  the  value  on  a  mileage  basis,  contravenes  the 
fundamental  law? 

We  may  assume  that  all  the  lines  of  railway  in  this  state 
have  been  by  the  State  Board  of  Equalization  assessed  at  a 
valuation  uniform  with  the  values  placed  on  all  other  prop- 
erty assessed  for  revenue  purposes,  and  that  the  total  value 
of  each  of  such  lines  of  railway  has  been  distributed  ^  to  the 
different  counties,  townships,  school  and  road  districts, 
cities,  and  towns  through  which  such  lines  extend  according 
to  the  length  of  the  line  in  each  division  for  whose  benefit 
taxes  are  levied.  If  those  portions  of  the  road  lying  in  the 
city  of  Omaha  are  to  be  valued  at  a  larger  sum  per  mile  than 
other  portions  of  the  same  line,  then  it  follows  that  there  must 
be  a  corresponding  reduction  of  the  amount  apportioned  to 
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tfae  remainder  of  the  line,  or  else  an  overvaluation  and  double 
taxation  would  be  the  result;  and  this  would  violate  the  rule 
of  uniformity  the  same  as  does  undeivaluation.  The  legisla- 
tive plan  contemplates  a  full  valuation  of  all  property  of  a 
railway  line  subject  to  taxation  in  this  state,  and  the  dis- 
tribution of  that  value  equally  over  each  mile  of  the  line, 
and  with  equal  benefit  to  every  taxing  district  through  which 
it  extends.  The  relators  contend  for  a  method  of  taxation 
that  recognizes  differences  of  value  of  different  parts  of  the 
same  line,  a  localization  of  such  property  for  taxation,  and 
an  apportionment  of  values  accordingly  as  necessary  to  meet 
the  demands  of  the  constitutional  requirment  of  uniformity. 
It  is  not  for  us  to  say  that  the  method  adopted  by  the  legis- 
lature is  the  most  approved,  and  comes  nearest  reaching  an 
ideal  state  in  the  levying  and  collection  of  the  public  tev- 
enues.  Yet  it  is  quite  true  that  this  plan  has  been  warmly 
commended  by  courts  of  last  resort  of  many  of  the  states  and 
of  the  United  States  as  best  calculated  to  more  nearly 
approach  perfect  uniformity  than  any  other  plan  that  has 
heretofore  been  devised.  It  may  be,  and  possibly  is,  true 
that  legislative  provisions  might  be  enacted  in  the  interest  of 
more  jnst  and  equitable  taxation  that  would  allow  some  lati- 
tude on  the  part  of  an  assessing  body  clothed  with  the  power 
to  value  and  assess  railway  property  to  vary  the  value  of 
different  parts  of  a  railway  line  in  the  distribution  of  the 
value  of  the  whole  to  conform  to  the  improvements  made 
and  character  of  the  property  assessed  in  the  different  local- 
ities through  which  the  right  of  way  and  roadbed  extends. 
It  is,  however,  for  us  to  determine  only  as  best  we  may 
whether  the  plan  of  valuing  and  assessing  railway  property 
as  adopted  by  the  Legislature  is  in  conflict  with  fundamental 
law.  The  courts  have  generally  recognized  that  upon  legal 
principles  and  as  a  practical  question  the  properties  of  a  rail- 
road company,  because  of  their  peculiar  character,  can  best 
be  assessed  by  one  assessing  body,  and  cannot  with  any  de- 
gree of  satisfaction  be  left  with  local  assessing  officers.  The 
wisdom  and  necessity  for  a  taxing  body  having  authority  and 
jurisdiction  over  the  territory  covered  by  all  the  property  of 
a  railroad  company  and  with  power  to  assess  the  whole  of 
such  property,  and  to  fix  values  which  would  be  uniform  over 
the  different  lines  of  railroads  to  be  assessed,  seems  so 
apparent  that  argument  can  scarcely  add  anything.  At  least, 
the  wisdom  and  experience  of  those  having  to  do  with  the 
subject  of  taxation  have  in  very  many  of  the  states  of  the 
Union  brought  about  plans  for  the  assessment  of  properties 
of  this  character  by  one  assessing  body,  and  this  method  is 
now  quite  generally  resorted  to  as  the  best  solution  of  a 
difficult  problem  of  railroad  taxation.  As  to  those  properties 
which  have  no  fixed  situs,  such  as  the  rolling  stock,  fran- 
chises, and  other  intangible  property,  it  is  difficult  to  con- 
ceive of  any  more  just  or  equitable  scheme  or  plan  than  to 
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find  the  valae  of  the  whole  aad  distribate  the  same  through- 
out the  different  taxing  jnrisdictions  according  to  the  distance 
of  the  line  of  road  situated  in  each  district  for  whose  benefit 
taxes  are  levied.     In  a  measure,  this  same  principle^  it   is 
manifest,  obtains  in  respect  of  the  line  of  a  railroad,  inclad- 
ing  all  properties  necessary  and  used  in  its  operation  in   the 
accomplishment  of  the  objects  of  its  incorporation.     Carried 
to  its  logical  conclusion,  the  contention  of  the  relators  would 
require  the  assessment  of  every  fractional  part  of  a  railroad 
within  any  taxing  district  as  separate  and  independent  prop- 
erty, the  aggregate  of  these  several  values  representing   the 
value  of  the  entire  property  within  the  state.     No  two  miles 
of  a  railway  system,  if  regard  be  had  solely  to  the  real  estate 
composing  the  roadbed  and  rig[ht  of  way,  the  cost  of  con- 
struction, and  the  value  of  the  superstructures  and  buildings 
thereon  necessary  for  the  operation  of  the  road,  would  be 
exactly  the  same.     Each  taxing  district  would  have  located 
therein  property  of  a  value  peculiar  to  itself  and  to  no  other, 
and,  if  the  rule  of  uniformity  be  observed,  an  assessment 
must  be  made  of  such  property  according  to  its  value  as  thus 
localized.     Must  all  railway  property   be  thus  localized   for 
the  purposes  of  taxation.^    The  assessment  of  the  property, 
which  is  the  subject  of  the  present  controversy,  and   the 
validity  of  which  is  challenged,  was  made  by  the  State  Board 
of  Equalization  under  the  old  revenue  act  (Comp.  St.  1901, 
c.  ^^^  art.  i).     The  provisions  assailed  are  found  in  sections 
39  and  40  of  the  act.     The  provisions  of  the  new    rev- 
enue   act    (sections   10,484,    10,485,  and   10,486,   Cobbey's 
Ann.   St.   1903)  in  regard  to  the  questions  herein    being 
considered    are    believed    to    be  in  all  material  respects 
the  same  as  the  provisions  of  the  old    law.     By  section 
39,   art.    I,   c.   JT^   Comp.    St.    1901,  it    is  made  the  duty 
of  certain  officers  of  every  railroad  company  doing  busi- 
ness in  this  state  and  having  property  therein  subject  to 
taxation  to  file  schedules  under  oath  of  the  property  of  such 
company  with  the  State  Auditor  at  a  time  as  therein  stated. 
The  schedule  is  required  to  disclose  the  number  of  miles  of 
such  railroad  in  each  organized  county,  and  the  total  number 
of  miles  in  the  state,  including  the  roadbed,  right  of  way, 
superstructures  thereon,  main  and  side  tracks,  depot  build- 
ings and   depot  grounds,  section  and  tool  houses,  rolling 
stock,  and  personal  property  necessary  for  the  construction, 
repairs,  or  successful  operation  of  such  railroad  lines;  ''pro- 
vided, however,''  says  the  statute,  ''that  all  machine  and  re- 
pair shops,  general  office  buildings,  store  houses,  and  also  all 
real  and  personal  property,  outside  of  said  right  of  way   and 
depot  grounds  as  aforesaid,  of  and  belonging  to  any  such 
railroad  and  telegraph  companies  shall  be  listed  for  purposes 
of  taxation  by  the  principal   officers  or  agents  of  such  com- 
panies, with  the  precinct  assessors  of  any  precinct  of  the 
county  where  such  real  or  personal  property  may  be  situated. 
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in  the  manner  provided  by  law  for  the  listing  and  valaation 
cfreal  and  personal  property.'*  By  the  sncceedins  section 
authority  is  given  to  the  State  Board  of  Equalization  to  value 
and  assess  all  property  required  to  be  listed  and  returned  to 
the  Auditor  of  Public  Accounts  at  its  actual  value  for  each 
mile  of  said  road  or  line,  the  value  of  each  mile  to  be  de- 
termined by  dividing  the  sum  of  the  whole  valuation 
by  the  number  of  miles  of  such  road  or  line.  It  is 
also  made  the  duty  of  the  Auditor  to  certify  to  the 
county  clerks  of  the  several  counties  in  which  the  prop- 
erty of  the  corporation  or  any  part  thereof  may  be  sit- 
uated the  assessment  per  mile  so  made  on  the  property 
of  such  corporation,  specifying  the  number  of  miles  and 
amount  in  each^of  such  counties.  The  value  of  the  whole, 
when  ascertained,  is  by  this  method  apportioned  to  the  several 
counties,  townships,  cities,  and  villages  and  other  subdi- 
visions through  which  such  railway  line  extends  according 
to  the  number  of  miles  of  railroad  situated  in  such  subdi- 
vision. It  is  further  declared  that  all  such  property  shall  for 
the  purpose  of  taxation  be  deemed  '^personal  property,''  and 
placed  on  the  tax  lists  as  thereinafter  provided.  It  will  be 
observed  that  in  the  assessment  of  railroad  property  under 
this  statute  no  property  located  ofi  the  right  of  way  is 
assessed  by  the  state  board,  and  that  there  are  certain  ex- 
ceptions as  to  property,  which  is  specified,  which  is  situated 
on  the  right  of  way.  It  is  only  the  lines  of  railways,  includ- 
ing superstructures,  appurtenances,  and  property  on  the 
right  of  way  necessary  to  the  successful  operation  of  the 
road,  and  the  rolling  stock  and  franchises,  that  are  required 
to  be  assessed  by  the  state  board  as  a  unit. 

In  Adams  County  v.  Kansas  City  &  O.  Ry.  Co.  (Neb.)  99 
N.  W.  24s,  this  court  had  occasion  to  construe  the  language 
of  the  proviso  found  in  section  39,  and  it  is  there  held  that 
the  phrase ''outside  of  said  right  of  way,"  etc.,  qualifies 
only  the  word  ''property"  immediately  preceding  it,  and  not 
the  specific  terms  used  in  the  enumeration  of  other  property 
therein.  Accepting  this  as  a  correct  construction,  as  we  do, 
and  keeping  in  view  the  entire  act  relating  to  the  subject, 
it  becomes  obvious  that  the  legislative  intendment  was  to 
enlarge  the  situs  of  the  property  of  a  railway  company  nec- 
essary for  and  used  in  the  construction  of  its  lines  and  the 
prosecution  of  its  business  so  as  to  cover  the  entire  line  of 
its  roadbed  and  right  of  way.  All  of  this  property  is  so  inti- 
mately related  to  each  of  the  different  parts,  and  so  con- 
nected together,  that  it  is,  it  seems,  appropriate  and  legal  to 
so  treat  and  regard  it  when  fixing  its  value  for  assessment 
purposes  and  apportioning  the  value  to  the  different  tax  dis- 
tricts through  which  the  road  extends.  A  clear  understand- 
ing of  the  character  of  the  property  of  a  railway  company, 
which  the  statute  requires  to  be  valued  and  assessed  as  a 
unit  and  the  value  distributed  on  a  mileage  basis,  is  nee- 
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essary  to  an  intelligent  understanding  and  application  of  the 
principles  underlying  the  taxation  of  this  species  of  property 
and  of  the  decisions  of  the  courts  of  other  states  relating  to 
the  subject.     The  Supreme  Court  of  Tennessee,  in  the  cases 
of  Chattanooga  v.    Railway   Co.,  7  Lea,  561,   and  Railroad 
Company  v.  Franklin   County,  12  Lea,  521,  by  its  opinions 
therein  comes  nearest  supporting  the  contention  of  counsel 
for  relators,  and  yet  these  cases  are,  we  think,  clearly  dis- 
tinguishable, and  are  not  authority  of  a  decisive  character  in 
the  determination  of  the  questions  as  presented   in  the  case 
at  bar.     In  the  first  case  cited  all  the  property  of  whatever 
description,  and   wherever  situated,  was  for  the  purpose  of 
taxation  under  the  statute  being  considered  to   be  thrown 
together  as  a  unit,  or  as  one  property,  valued  as  a  whole, 
and  the  value  distributed  on  a  mileage  basis.     In  the  latter 
decision  of  that  court  judicial    sanction    is    given    to  the 
validity  of  an  assessing  statute  very  similar  to  the  one  under 
consideration,  except  that  it  was  held  that  depots  have  a  local 
situs,  and  should  be  assessed  accordingly.     But  the  reason- 
ing by  which  this  conclusion  is  reached,  as  counsel  well  says, 
is  somewhat  bewildering.     In  a  discussion  of  the  character 
of  railroad  property  required  to  be  assessed   by  the  State 
Board  of  Equalization  and  the  reasons  for  legislation  provid- 
ing for  the  assessment  of  such  property   as  a  unit,  the  total 
value  thereof  to  be  distributed  on  a  mileage  basis,  this  court 
has  expressed  itself  in  Chicago,  B.  &  Q.  Ry.  Co.  v.  Richard- 
son County,  61   Neb.  519,  21   Am.  &  Eng.  R.  Cas.,   N.  S., 
702,  85  N.  W.  532,  as  follows:  ''The  common-sense  view  of 
the  subject  would  seem  to  be  that  such  purpose  was  to  enable 
the  proper  authorities  to  distribute  the  avails  of  such  taxa- 
tion equitably  among  all  the  municipal  subdivisions  through 
which  a  road  may  pass  in  the  ratio  which  the  number  of 
miles  within  each  subdivision  bears  to  the  total  number  of 
miles  of  the  road  within  the  state,  treating  each  mile  as  equal 
in  value  to  every  other  mile,  and  regardless  of  whence  came 
the  power  under  which  any  particular  portion  of  the  road  is 
constructed.     A  railroad  might  have  vast  terminals  at  one 
point,  worth  as  much  as  the  remainder  of  the  line,  though  it 
extended  through  a    dozen  counties.     The  subdivision   in 
which  these  terminals  are  located  is  not,  under ihis  law,  per- 
mitted to  reap  an  advantage  over  other  localities,  by  reason 
of  the  mere  accident  of  location,  but  must  share  its  advan- 
tages with  these  others  pro  rata.     That  evidently  is  the  rea- 
son behind  and  under  this  legislation.     How  a  franchise  has 
been  acquired,  or  whether  a  particular  portion  of  a  line  is 
more  expensive  to  construct  than  others,  is  unimportant  in 
determining  whether  the  property  should  be  taxed  locally  or 
otherwise.     As  a  matter  of  fact,  this  inequality  of  value  was 
the  principal  motive  for  the  legislation,  which  sought  to 
obviate  the  evils  attendant  upon  such  a  state  of  facts.     With- 
out such  inequality,  no  legislation  would  have  been    nee- 
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essary,  the  general  laws  being  in  that  event  adequate  for  the 
purpose."  While  the  constitutionality  of  the  statute  was 
not  directly  involved^  the  discussion  of  the  subject  is  valuable 
as  showing  the  reasons  for  treating  and  assessing  railroad 
property  as  a  unit,  and  the  difficulty  of  separating  it  into 
fractional  parts,  each  piece,  for  the  purpose  of  assessment, 
to  be  localized,  and  treated  as  a  specific  item  of  property 
having  a  value  independent  of  the  other  portions  of  the 
whole.  In  Cooley  on  Taxation  (3d  Ed.)  vol.  i,  p.  633,  it  is 
observed  by  the  eminent  author:  ''The  property  of  railroad 
and  canal  companies  constitutes  a  legitimate  class  of  prop- 
erty for  the  purposes  of  taxation;  a  class  which,  in  order  to 
treat  it  fairly  in  the  matter  of  taxation,  must  be  treated 
separately.  Indeed,  the  difficulties  of  assessing,  in  the  same 
way  that  property  in  general  is  assessed,  lines  of  railioad 
extending  through  many  municipalities,  are  so  great  and  so 
obvioas  that  in  many  states  it  is  not  attempted,  and  a  fran- 
chise tax  is  imposed  as  a  substitute  for  all  other  taxation. 
Bnt  in  other  states  a  railroad  is  listed,  assessed,  and  valued 
as  an  entirety,  and  the  value  is  then  apportioned  for  taxation 
among  the  several  municipalities  by  some  standard  pre- 
scribed by  law,  which  generally  is  the  length  of  line  within 
the  municipalities  respectively.^  There  is  no  constitutional 
objection  to  that  method  of  taxing  this  species  of  property, 
and  it  is  perhaps  more  just  than  any  other.*' 

The  Supreme  Court  of  Colorado,  in  the  case  of  Ames  v. 
People,  56  Pac.  656,  in  passing  upon  a  controversy  identical 
in  principle  with  one  in  the  case  at  bar,  upholds  the  validity 
of  statutory  enactments  providing  for  one  body  to  value  and 
assess  all  the  property  of  a  railway  company  as  a  unit,  and  to 
distribute  the  value  upon  a  mileage  basis.  The  constitutional 
provisions  as  to  uniformity  in  that  state,  while  not  the  same, 
are  substantially  so  in  principle,  and  thenecessity  for  equality 
of  taxation  is  recognized  in  the  decision  rendered.  In  the 
opinion  it  is  said:  ''In  the  method  of  laying  a  tax,  either  as 
to  the  assessment  or  the  apportionment,  the  General  Assembly 
is  not  restricted  by  the  Constitution ;  and,  unless  the  legisla- 
tion is  palpably  unjust,  oppressive,  or  inadequate,  courts  will 
not  substitute  their  judgment  for  that  of  the  Legislature. 
Many  tribunals  of  final  resort,  including  the  Supreme  Court  of 
the  United  States  and  our  own  court,  as  will  be  seen  from 
the  cases  already  cited,  have  held  that  the  method  of  ascer- 
taining and  distributing  values  of  railroad  property  like  that 
prescribed  in  the  statute  under  consideration,  if  not  the  only 
rational  one,  is  at  least  the  best  and  fairest  thus  far  invented.'* 
And  further  on  in  the  same  opinion  the  court  treats  the  sub- 
ject in  the  following  manner:  "It  follows  that,  in  order  to 
secure  a  just  valuation  for  taxation  of  this  class  of  property, 
all  of  it  that  is  used  for  the  convenient  and  proper  operation 
of  the  railway  may  be  assessed  as  a  unit,  and  the  valuation 
thus  ascertained  may  be  apportioned  to  the  various  taxing 
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districts  apon  a  mileage  basis.     Indeed,  construing,  as  we 
should,  sections  3  and  10  together,  such  of  the  property  of  a 
railroad  company,  real  and  personal,  as  is  nsed  for  the  con- 
venient and  proper  operation   of  its  railway,  can  properly 
only  be  assessed  and  apportioned  for  taxation  as  a  unit;  and 
the  apportionment  upon  a  mileage  basis,  as  this  act  pre- 
sciibes,  will  come  as  near  to  doing  exact  justice  as  it  is 
possible    to     do.     *    *    *    This    method     of     apportion- 
ment,  in    our   judgment,   gives  to  each  local  taxing  dis- 
trict its  just    proportion    of    tax;  that    is    to    say,   each 
taxing    district    gets    for    purposes    of    taxation  the  just 
valuation    of    the    property    physically  situate  within   its 
territorial  limits,  for  the  value  of  property   situate  therein 
cannot  be  made  to  depend  upon  its  so-called  natural  situs, 
entirely  disassociated  from  the  use  made  of  it.     But  that 
value  in  great  measure  depends  upon  its  connection   with 
every  other  part  of  its   corporation  property  so  used,  and 
situate  in  every  other  taxing  district  in  which  any  part  of  its 
railroad  lies,  considered  always  in  connection  with  the  char- 
acter of  the  use  made  of  it.     Thus  the  command  of  the  Con- 
stitution is  obeyed,   and  in  fact  to  each  taxing  district  is 
given  a  fair  valuation  of  the  railroad   property  within   its 
territorial  limits;  and  that  is  all  the  section  requires."     Says 
the  Supreme  Court  of  Michigan:  ''The  propriety  of  treating 
aggregations  of  property  as  a  unite  is  as  natural  and  proper 
for  the  purposes  of  assessment  as  for    sale,    and    this    is 
especially  so  where  the  various  articles  are  so  essential  to  the 
purpose  for  which  they  are  combined  that  the  withdrawal  of 
one  or  any  class  would  destroy,  or  substantially  impair,  the 
use  of  all  for  the  purposes  to  which  in  their  new  form  they 
are  adapted."     Detroit  Citizens'  Street  Railway  Company 
V.  Common  Council,  125  Mich.  673,  85  N.  W.  96,  86  N.  W. 
809,  84  Am.  St.  Rep.  589.     In  People  ex  rel.  v.  State  Board 
of  Equalization,  205  ill.  296,  68  N.  E.  943,  it  is  said:    ''The 
right  of  way  of  a  railroad  company  cannot  be  cut  up,  for  the 
purposes  of  assessment,  into  parts,  either  by  dividing  it  into 
sections  by  the  lines  of  the  different  taxing  bodies  which  it 
crosses  or  by  severing  from  its  main  track  the  portions  that 
lie  outside  of  some  arbitrary  line  drawn  through  the  center 
of  the  right  of  way.     A  railroad  is  a  unit,  and  for  the  pur- 
poses of  assessment   its  right  of  way  must   be  treated  as  a 
whole.     The  switch  or  side  track  at  which  it  receives  coal, 
grain,  stock,  or  freight  in   a  country  village  is  as  essential  to 
the  successful  operation  of  the  road  as  is  the  switch  or  side 
track  in  the  city  at  which  the  articles  which  it  handles  as  a 
common  carrier  are  discharged;  and  the  land  upon  which  its 
side  or  second  track  and  turnouts,  and  its  station,  machine 
shops,   roundhouses,  etc.,  stand,  is  as  necessary  to  the  suc- 
cessful operation  of  the  road  and  as  much  a  part  of  its  right 
of  way  as  the  land  upon  which  its  main  track  is  laid;  and  the 
value  of  each  piece  of  its  right  of  way  must  be  determined 
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by  taking  into  consideration  the  valoe  of  the  entire  right  of 
way,  rather  than  the  valne  of  each  piece  for  commercial 
purposes  wholly  disconnected  from  the  ase  to  which  it  has 
been  applied,  as  compared  with  contiguous  property  nsed  for 
purposes  other  than  right  of  way."  Many  other  authorities 
coold  be  cited,  but  the  foregoing  give  a  very  accurate  idea  of 
the  trend  of  judicial  opinions  regarding  the  propriety  and 
legality  of  this  method  of  assessing  the  property  of  railway 
companies.  The  principles  justifying  the  assessment  of  rail- 
road properties  as  a  unit,  and  distributing  the  value  on  a 
mileage  basis  to  the  difierent  tax  districts  through  which  the 
railway  line  or  track  extends,  seem  to  be  that  in  fact  and  in 
legal  contemplation  for  the  purpose  of  assessment,  use,  and 
tale  such  property  may  rightfully  be  regarded  as  a  physical 
whole  or  one  entire  property  extending  over  the  whole  line 
of  the  railway,  the  value  of  which  depends  not  on  any 
separate  or  fractional  part,  but  upon  the  whole  of  the  prop- 
erty as  an  entirety. 

The  fundamental  idea  underlying  the  relators'  contention 
as  to  the  proper  method  of  local  taxation  of  these  properties 
is  that  the  fractional  parts  of  the  difierent  railway  companies 
located  in  the  city  of  Omaha  consisting  of  the  depot  grounds, 
main  track,  and  side  tracks,  and  the  structures  thereon,  have 
a  fixed  and  natural  situs,  and  that  they  are  of  themselves  of 
especial  value  greatly  in  excess  of  other  portions  of  equal 
length  of  the  lines  of  which  they  are  parts,  and  that  such 
values  are  separable  from  the  remainder,  and  therefore,  to 
meet  the  requirements  of  the  Constitution  as  to  uniformity, 
and  to  the  end  that  all  property  shall  bear  its  just  proportion 
of  the  burdens  of  taxation  in  the  district  where  it  is  situated, 
these  properties  should  be  localized  in  the  taxing  district  in 
which  they  are  physically  situated,  and  assessed  upon  their 
separate  values  for  municipal  purposes.  Of  course,  if  we 
assume  that  such  properties  have  a  legal  situs  and  an  ascer- 
tainable value  of  themselves  within  the  limits  of  the  munic- 
ipality, separate  and  apart  from  the  remainder  of  the  line, 
and  are  possessed  of  a  greatly  enhanced  value  over  other 
portions  of  the  main  track  of  equal  extent,  the  contention  of 
relators  is  conceded,  and  there  is  left  no  room  for  discussion 
or  argument. 

The  principle  underlying  the  legislation  complained  of 
nndoabtedly  is  that  every  portion  of  the  property  of  a  rail- 
way company  going  to  make  up  the  whole  is  interdependent, 
and  that  the  situs  must  be  determined  with  respect  to  the 
entire  property,  and  not  any  fractional  portion  of  it.  The 
Legislature  has  fixed  or  undertaken  to  fix  the  legal  situs  of  a 
railroad  where  the  organic  structure  is,  in  all  the  counties 
and  subordinate  districts  through  which  the  road  is  con- 
strncted,  and  has  provided  for  the  apportionment  of  a  share 
of  the  total  value  to  each  taxing  district  in  proportion  to  the 
length  of  the  main  track  in  such  district,  upon  which  taxes 
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are  to  be  levied  for  all  purposes.  It  is  the  fractional  propor- 
tion of  the  whole  distributed  to  any  one  taxing  district  that 
represents  the  taxable  property  of  such  railway  line  in  such 
district,  rather  than  the  physical  property  found  therein. 
This  method  does  not  efiectuate  a  movins:  about  of  property 
having  a  fixed  place  of  location— a  change  of  situs — ^but 
amounts  only  to  the  valuing  of  the  whole  as  a  unit,  and  the 
distribution  of  the  total  value  along  the  line  and  throughout 
the  extent  of  the  physical  property  on  what  is  regarded  as  a 
fair,  just,  and  equitable  basis.  The  nature  and  characteristics 
of  the  property  is  such  as  to  render  it  incapable  of  division 
into  fragmentary  parts  and  the  valuing  of  each  of  such  parts 
for  assessment  purposes  as  though  it  were  a  separate  and 
distinct  item  of  property  having  a  location  in  a  particular 
taxing  jurisdiction.  These  properties  have  no  market  value 
when  considered  in  fractional  parts.  Railroad  properties 
are  bought  and  sold  as  an  entirety.  The  real  estate  on  which 
the  right  of  way  is  located  cannot  be  valued  in  a  commercial 
sense  as  so  many  acres,  or  as  lots  and  blocks,  since  its  value 
in  such  cases  is  determined  in  a  large  measure  by  reason  of 
the  use  to  which  it  is  put,  and  the  improvements  thereon, 
and  then  only  in  connection  with  the  other  property  of  which 
it  forms  a  part.  The  Legislature  has  declared  that  the  prop- 
erty of  railroad  companies  required  to  be  valued  and  assessed 
by  the  State  Board  of  Equalization  should,  for  the  purposes  of 
levying  and  collecting  taxes,  be  regarded  as  personal  property. 
If  this  legislative  declaration  is  to  be  given  force,  then  the 
right  to  enact  and  the  validity  of  the  enactment  providing  for 
a  distributive  valuation  on  a  mileage  basis  would  necessarily 
follow.  There  will,  we  apprehend,  be  no  serious  contention 
against  the  power  of  the  Legislature  by  rule  of  law  to  fix  the 
situs  of  all  such  property  (if  it  may  be  regarded  as  per- 
sonalty) for  purposes  of  taxation.  In  Railway  Co.  v.  Board, 
S9  Pac.  383,  the  Kansas  Court  of  Appeal  says:  ''Under  par- 
agraph 6873.  Gen.  St.  1889,  all  property  used  or  held  by  a 
railway  company  for  the  purpose  of  operating  its  railroad, 
including  its  roadbed,  right  of  way,  etc.,  is  to  be  appraised 
and  assessed  as  personal  property.  The  statute  declaring 
such  property  personal  property  for  the  purposes  of  assess- 
ing a  tax  against  it,  it  follows  that  such  tax  must  be  collected 
as  a  tax  upon  personal  property.  *  ♦  ♦  The  Legislature 
had  the  power  to  enact  the  statute  declaring  the  right  of 
way,  roadbed,  and  other  property  held  or  used  in  the  opera- 
tion of  the  railroad  to  be  personal  property  for  the  purposes 
of  taxation."  In  Ames  v.  People,  supra,  the  court  says: 
''Tbe  whole  argument,  however,  is  based  upon  the  proposi- 
tion that  the  property  is  assessed  not  where  it  it  physically 
situated,  but  all  along  the  main  track,  each  municipal  cor- 
poration being  given  for  taxation  a  value  dependent  not  upon 
the  actual  value  of  the  property  therein  physically  located, 
but  only  such  value  of  the  enti-re  property  of  the  corporation 
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as  the  leoeth  of  the  main  track  in  the  municipality  bears  to 
the  total  length  of  the  line.    Tfaia  method  of  distribution  is 
said  to  be  contrary  to  the  rule  that  property  must  be  taxed  at 
its  actual  situs.     But  it  is  settled  by  a  long  line  of  decisions 
that  this  rnle  is  merely  the  law  of  the  state  that  recognizes 
It;  bence,  being  a  matter  of  Legislation,  it  is  entirely  com- 
petent for  the  Legislature,  unless  restrained  by  the  Constitu- 
tion, to  fiz»  for  the  purposes  of  taxation,  the  situs  of  both 
real  and  personal  property."    The  Arkansas  Supreme  Court, 
regarding  a  similar  question,  states  the  principle  as  follows: 
'^The  nature  of  the  property  justifies  classification  and  sepa- 
ration from  the  body  of  the  real  estate  upon  the  grounds 
that  justify  the  separate  classification  of  realty  and  per- 
sonalty.    The  requirement  of  an  annual  assessment  of  rail- 
ways affords,  therefore,  no  greater  cause  for  complaint  than 
does  the  like  requirement  for  personal  property,  and  the 
complaint  of  discrimination  is  groundless."     Railway  Co.  v. 
Worthen,  13  S.  W.  254,  7  L.  R.  A.  374.     The  Supreme  Court 
o{  the  United  States  in   Railway  Co.  v.   Wright,  151  U.  S. 
470,  14  Sup.  Ct.  396,  38  L.  Ed.  238,  has  said:    ''The  roadway 
itself  of  a  railroad  depends  for  its  value  upon  the  traffic  of 
the  company,  and  not  merely  upon  the  narrow  strip  of  land 
appropriated  for  the  use  of  the  road  and  the  bars  and  cross- 
ties  thereon.     The  value  of  the  roadway  at  any  given  time  is 
oot  the  original  cost,  nor,  a  fortiori,  its  ultimate  cost  after 
years  of  expenditure  in  repairs  and  improvements.    On  the 
other  hand,  its  value  cannot  be  determined  by  ascertaining 
the  value  of  the  land  included  in  the  roadway  assessed  at  the 
market  price  of  adjacent  lands  and  adding  the  value  of  the 
cross-ties,  rails,   and  spikes.     The  value  of  land  depends 
largely  upon  the  use  to  which  it  can  be  put  and  the  character 
oi  the  improvements  upon  it.     The  assessable  value,   for 
taxation,  of  a  railroad  track,  can  only  be  determined  by  look- 
ing at  the  elements  on  which  the  financial  condition  of  the 
company  depends,   its  traffic,  as  evidenced  by  the  rolling 
stock  and  gross  earnings  in  connection  with  its  capital  stock. 
No  local  estimate  of  the  fraction  in  one  county  of  a  railroad 
track  running  through  several  qounties  can  be  based  upon 
sufficient  data  to  make  it  at  all  reliable,  unless,  indeed,  the 
local  assessors  are  furnished  with  the  means  of  estimating 
the  whole  road.  '    Again,  it  is  said  by  the  Supreme  Court  of 
Wisconsin  in  State  ex  rel.  St.  Ry.  Co.  v.  Anderson,  90  Wis. 
SSo,  63  N.  W.  746:  "The  utter  impracticability,  not  to  say 
impossibility,  of  treating  it  as  real  estate  for  the  purposes  of 
taiatioQ,  is  illustrated  not  only  from  the  results  that  might 
iolbw  tax  sales,  but  in  attempting  to  assess  it  as  such  under 
the  provision  that  'all  real  property  not  expressly  exempt 
iiom  taxation  shall  be  entered  upon  the  assessment  roll  in 
the  assessment  district  where  it  lies,*  and  is  well  illustrated 
hy  the  present  case,  where  the  property   claimed  to  be  real 
^tate  has  a  physical  location  in  twenty-one  assessment  dis- 
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tricts.  How  could  it  be  entered  on  the  rolls  by  lots  and 
blocks,  or  by  reference  to  plat  or  deed,  or  how,  otherwise, 
under  sections  1045  and  1046  [Rev.  St.  1878]?  It  is  part  on 
and  part  in  the  soil  and  part  in  the  air.  How  are  the  twenty- 
one  assessors  to  assess  and  value  the  tracks,  ties,  poles,  and 
trolley  wires,  etc.,  with  certainty,  and  in  an  intelligible  man- 
ner, in  so  many  parcels?  And  are  the  twenty-one  assess- 
ments to  be  followed  by  as  many  separate  taxes  and  tax 
sales  in  case  of  nonpayment.^  It  seems  to  be  entirely  clear 
that  this  property  cannot  be  regarded  as  real  estate  for  the 
purposes  of  taxation,  and  that  it  is  not  the  Mand'  and  ^real 
property'  described  in  these  sections  for  assessment 
and  taxation;  and,  as  already  stated,  it  seems  per- 
fectly plain  from  the  statute  that  this  property  is 
required    by  law  to   be  assessed   and  taxed.     *    *  In 

view  of  the  use  made  of  the  specific  lots  upon  which 
the  power  houses  are  situated,  and  upon  a  fair  construc- 
tion of  the  statute,  and  with  a  view  to  carry  out  its  evident 
meaning,  we  hold  that  such  real  estate,  thus  devoted  to  such 
uses,  is  not  the  real  property  required  by  section  1039  [Rev. 
St.  1878]  to  ]be  'entered  upon  the  assessment  roll  in  the 
assessment  district  where  it  lies*;  it  having  acquired  a 
peculiar  character  in  the  law  by  reason  of  having  become  a 
part  of  the  entirety  of  a  property,  subject  only  to  assessment 
and  taxation  as  an  entirety  in  the  assessment  district  where 
the  corporation  owning  it  has  its  principal  office  and  place  of 
business."  We  ate  satisfied  upon  principle  and  authorities 
cited  that  the  Legislature  has  not  exceeded  its  powers  in  pro- 
viding, as  it  has  done,  for  the  assessment  of  the  property  of 
a  railway  company  as  a  unit,  ai;d  the  distribution  of  the 
value  thus  ascertained  over  the  entire  line  of  the  railway 
assessed,  and  to  the  different  tax  districts  and  municipalities 
into  which  the  roadbed  or  right  of  way  extends  on  a  mileage 
basis;  that  when  the  values  are  thus  ascertained  and  appor- 
tioned, and  the  distributive  share  assigned  to  any  one  dis- 
trict or  municipality,  such  proportionate  share  legally  repre- 
sents the  value  of  the  fractional  part  of  the  entire  property 
situated  in  such  district  or  municipality  for  the  purposes  of 
municipal  taxation,  and  that  the  fundamental  law  as  to  uni- 
formity is  not  violated  by  such  a  scheme  of  assessment  and 
distribution  of  values  of  the  entire  property. 

It  is  also  contended  that  the  sections  of  the  statute  provid- 
ing for  an  assessment  of  railway  property  by  the  State  Board 
of  Equalization  is  void  because  of  the  alleged  deprivation  of 
property  by  taxation  without  due  process  of  law,  in  that  no 
sufficient  notice  is  given  of  the  meeting  of  the  State  Board  of 
Equalization  when  assessing  such  property.  This  question 
has  been  under  consideration  for  some  time,  and  is  disposed 
of  in  an  opinion  in  the  case  of  Chicago,  B.  &  Q.  Ry.  Co.  v. 
Richardson  County  (No.  13,045,  filed  herewith)  100  N.  W. 
9S0.     On  the  authority  of  that  decision  these  sections  in  re- 
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spect  of  the  objection  arged  against  them,  of  which  we  have 
jost  made  mention,  mast  be  held  valid.  The  constitu- 
tionality of  these  sections  is  also  upheld  in  that  opinion  as 
to  other  objections  herein  discussed. 

The  application  for  a  peremptory  writ  of  mandamus  should 
be  denied,  which  is  accordingly  done.     Writ  denied. 


ILLINOIS    CENT.  R.  CO.  v.   TRUSTEES  OF  SCHOOLS  OP  TP. 
9  8.,  R.  2  W.,  THIRD  P.  M.,  JACKSON  COUNTY. 

(Supreme  Court  of  Ulinoia,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  39.] 

Injuries  to  Abutting  Property— Operation  of  Rsilrosd  near  School- 
house — Elements  of  Damages — Instructions.* 
In  an  action  by  the  school  trnatees  for  damagea  ariaiug-  from  the 
operation  of  a  railroad  about  200  feet  from  the  schoolhouse,  refna- 
ing  to  strike  out  evidence  as  to  improper  elements  of  damagea,  auch 
aBobstructionstovieWydangerof  children  being  injured  on  the  track, 
attracting  attention  of  children  by    passing   traina,  etc.,  was  error. 

Same— Same — Same— Same. 

In  such  case,  an  instruction  that  there  could  be  no  recovery  for 
obstruction  of  view,  or  danger  of  children  going  on  the  track,  did 
not  cure  the  erroneous  admlasion  of  such  evidence. 

Same— Same — Same— Vibration.* 

In  an  action  by  achool  trustees  for  damages  resulting  from  the 
operation  of  a  railroad  near  a  schoolhouse,  there  can  be  no  re- 
covery for  the  vibration  of  the  ground  caused  by  paasing  trains, 
without  evidence  of  actual  damages. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  the  trustees  of  schools  of  Township  9  south, 
range  2  west,  third  P.  M.,  in  Jackson  county,  against  the 
Illinois  Central  Railroad  Company.  Plaintiffs  had  judg- 
ment, which  was  affirmed  by  the  Appellate  Court  (112  III. 
App.  488),  and  defendant  appeals.     Reversed. 

Sidney  F.  Andrews  (J.  M.  Dickinson,  of  counsel),  for  ap- 
pellant. 
James  H.  Martin,  for  appellees. 

CARTWRIGHT,  J.  This  action  on  the  case  was  brought 
by  the  appellees,  the  trustees  cf  schools,  for  the  use  of  School 
District  No.  2  in  the  city  of  Murphysboro,  against  appellant, 
Iq  the  circuit  court  of  Jackson  county,  for  damages  to  a  tract 
of  land  containing  two  acres,  in  said  city,  on  which  there  is 
a  two-story  brick  schoolhouse  occupied  for  a  graded  school, 

*As  to  what  are  the  elementa  of  damagea  to  abutting  or  adjacent 
property  from  the  construction  and  operation  of  railroads  and  atreet 
railways,  see  South  Bound  R.  R.  v.  Burton  (S.  Car.),  10  R.  R.  R. 
147,33  Am.  A  Kng.  R.  Cas.,  N.  S.,  147;  monograph,  appended  to 
Jenkins  v.  Pennsylvania  R.  Co.  (N.  J. ).  2  R.  R.  R.  210,  25  Am.  A  Eng. 
K.  Gas.,  N.  8.,  210  (smoke,  noise  and  vibration  as  elements  of  injury 
to  property  from  the  operation  of  railroads). 
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alleged  to  have  been  damaged  by  the  operatioD  of  appellant's 
railroad  adjoining  said  tract.  The  declaration  averred  that 
defendant  constructed  its  railroad  track  south  of  said 
premises,  and  v^as  maintaining  and  operating  a  railroad 
thereon,  and  charged  that,  in  passing,  the  locomotive  engines 
emitted,  discharged,  and  threw  out  and  stirred  up  great 
volumes  of  smoke,  cinders,  ashes,  and  dust,  and  cast  the 
same  over,  upon,  and  into  said  premises,  and  that  the  trains 
caused  loud  and  ominous  noises,  and  made  the  ground  trem- 
ble, vibrate,  and  shake,  causing  the  school  in  said  premises 
to  be  disturbed  and  frequently  to  suspend.  The  plea  was 
the  general  issue,  and  upon  a  trial  there  was  a  verdict  for 
the  plaintiffs  for  $2, SCO.  Defendant  moved  for  a  new  trial, 
whereupon  plaintifis  remitted  $700  from  the  verdict,  and  the 
court  overruled  the  motion  and  entered  judgment  for  $1,800. 
The  Appellate  Court  for  the  Fourth  District  affirmed  the 
judgment. 

The  railroad  was  constructed  and  operated  on  defendant's 
own  premises  adjoining  the  schoolhouse   grounds,  no    part 
of  which  was  taken   for  the  use  of  the  railroad,  and  there 
was  no  interference  with  any  right  of  access  or  easement 
appurtenant  to  the  land  or  constituting  a  part  or  parcel  of 
it.     The  railroad  was  built  in   a  natural  depression,  upon  an 
embankment  about  25  feet  high,  bringing  the  track  about  on 
a  level  with  the  first  floor  of  the  schoolhouse.     There   was 
some  difierence  in  the  hours  of  the  different  grades,  but   the 
school  hours,   including  all    of  them,   were  from  about   9 
o'clock  to  12,  and  from  about  i  o'clock  to  4.     During  that 
time  six  or  eight  trains  passed  the  premises.     There  was  a 
single  track  with  no  switches,  and  the  grade  was  46  feet   to 
the  mile.     The  trains  going  downgrade  caused  little  or  no 
inconvenience  to  the  school  or  premises,  but  it  was  claimed 
that  damages  were  caused  by  trains  going   upgrade,   and 
especially     the     freight    trains.     The  railroad    track    was 
variously  stated  to  be  from  188  to  221  feet  from   the  school- 
house.    There  was  no  substantial  or  direct  evidence  that 
cinders,  ashes,  01  dust  were  ever  thrown  on  the  premises 
from  engines  of  the  defendant.     The  school-teachers  were 
examined  as  witnesses  by  the  plaintifis,  and  one  of  them, 
being  asked  whether  cinders  were  cast  upon  the  schoolhouse, 
replied  that  she  did  not  know;  that  they  had  considerable 
cinders  anyhow  from  the  stoves  in  the  schoolhouse.     Another 
teacher,  when  asked  if  the  trains  emitted  smoke  or  cinders,, 
answered,  ''Oh,  the  trouble  is  not  that  so  much,"  but  she 
said  there  was  some  smoke.     There  were  other  witnesses 
who  were  residents  of  Murphysboro,  and  one  of  them  thought 
there  would  be  some  dust,  and  another  that  there  would   be 
smoke  and  cinders,  but  he  said  that  he  never  saw  any  cin- 
ders, or  knew  that  any  were  ever  dropped  on  the  property. 
Another  said    that    be    thought  there  would  be  a  certain 
amount  of  soot  in  the  air  that  would  fall  on  the  schoolhouse^ 
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bflt  no  witness  testified  that  any  dast  or  cinders  or  soot  was 
ever  cast  upon  the  premises.  There  was  some  testimony  that 
a  jarring  or  vibration  conld  be  felt  at  the  scboolhouse  when 
heavy  freight  trains  went  up  the  grade ;  but  whether  it  was 
atmospheric,  or  whatever  its  nature,  there  was  no  evidence 
whatever  of  any  damage  from  that  source.  There  was  no 
evidence  that  the  building  or  the  walls  were  affected  in  any 
manner  whatever,  or  that  the  building,  which  was  about  12 
rods  from  the  railroad,  was  not  as  secure,  safe,  and  sound  as 
it  ever  was.  Wrong  and  damage  must  concur,  and  there 
mast  be  injury  or  damage,  to  justify  a  verdict  on  account  of 
vibiation.  There  was  no  evidence  tending  to  prove  any 
damage  from  that  source,  and  in  that  respect  the  case  is 
difierent  from  Chicago  North  Shore  Street  Railway  Co.  v. 
Payne,  192  111.  239,  61  N.  E.  467,  where  the  ceilings  and 
walls  of  the  dwelling  house  were  cracked  and  pieces  of  the 
plastering  fell  off.  With  reference  to  smoke,  the  evidence 
was  that  occasionally,  when  the  wind  came  from  the  direc- 
tion of  the  railroad,  the  smoke  would  enter  the  rooms  on  the 
sooth  side,  facing  the  track,  if  the  windows  were  open.  Two 
of  the  teachers  testified  that  they  were  not  disturbed  much 
by  the  smoke.  The  school  year  commenced  in  September, 
and  ended  the  latter  part  of  April.  During  roost  of  that  time 
the  windows  were  closed,  and  there  was  no  annoyance  from 
smoke  when  they  were  closed.  The  evidence  was  that  there 
was  some  slight  annoyance  from  the  smoke,  but  the  prin- 
cipal damage,  in  the  opinion  of  all  the  witnesses,  was  the 
poise  made  by  the  trains,  which  interfered  with  recit::tions 
io  the  school.  The  railroad  consisted  of  a  single  track,  and 
there  was  no  switching  or  making  up  of  trains  opposite  the 
premises.  The  evidence  of  the  teachers  was  that,  when  a 
train  passed,  the  children  would  turn  to  look  at  it  or  rise 
cat  of  their  seats,  and  in  the  case  of  heavy  trains  the  noise 
would  sometimes  be  so  great  as  to  compel  a  stoppage  of  reci- 
tations for  a  minute  or  two  at  a  time.  There  were  (our  pas- 
senger trains  and  two  freight  trains,  together  with  an 
occasional  extra  freight  and  two  trips  of  the  yard  engine, 
daily,  during  the  school  hours. 

After  examining  the  witnesses  as  to  the  effect  on  the 
premises  of  the  operation  of  trains,  none  of  whom  testified 
as  to  value  or  damages,  plaintiffs  produced  a  number  of  wit- 
oesses,  and  asked  them,  on  direct  examination,  to  what  ex- 
tent the  value  of  the  scboolhouse  premises  was  depreciated  by 
the  building  and  operation  of  defendant's  railroad.  These 
witnesses  gave  no  specific  reasons  for  fixing  the  damages, 
but  testified  that  the  school  property  before  the  railroad  was 
built  was  worth  $7,000  or  $8,000,  and  some  of  them  esti- 
mated the  damages  from  $2,000  to  $5,000,  while  others  said 
they  were  damaged  from  one-third  to  50  per  cent,  of  the 
value.  On  cross-examination  these  witnesses  were  inquired 
oi  as  to  the  injuries  which  formed  the  basis  of  their  testi- 
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mony  as  to  damages.  One  estimate  common  to  all  of  them 
was  the  noise  made  by  the  trains,  which  interfered  with 
the  school;  and  one  said  that  the  people  were  not  getting  the 
value  of  what  they  paid  to  the  school-teachers  because  the 
work  was  interfered  with.  One  estimate  of  damage  included 
was  attracting  the  attention  of  the  school  children  during 
school  hours  and  looking  at  the  trains  go  by.  Other  wit- 
nesses had  made  the  damage  from  the  embankment  obstruct- 
ing the  view  a  part  of  their  estimate,  and  others  the  possi- 
bility of  children  getting  on  the  track  and  being  run  over. 
They  had  all  included  in  their  estimates  damages  for  which 
it  is  conceded  there  could  be  no  recovery,  and  each  of  them 
testified  that  he  was  unable  to  state  the  amount  of  damages 
excluding  those  things  for  which  there  could  be  no  recovery, 
such  as  attracting  the  attention  of  the  school  children,  ob- 
struction of  the  view,  or  the  possibility  of  children  being  in- 
jured. It  was  made  clear  on  the  cross-examination  that 
there  was  no  testimony  of  those  witnesses  as  to  the  amount 
of  damages  occasioned  by  smoke,  cinders,  dust,  or  other 
things  for    which  damages  could  be  recovered. 

The  court  denied  the  motion,  and  allowed  the  testimony 
as  to  the  amount  of  damages,  ranging  from  $2,000  to  $5,000, 
or  from  one-third  to  one-half  the  value  of  the  property,  to 
remain  before  the  jury.  In  this  the  court  erred.  City  of 
Chicago  V.  Spoor,  190  111.  340,  60  N.  E.  540. 

Thiere  are  certain  injuries  to  property  for  which  the  owner 
may  recover  damages  although  no  part  of  the  property  itself 
is  actually  taken  for  the  public  use.  While  there  is  but  little 
difiBculty  in  laying  down  general  rules  concerning  the  nature 
of  such  injuries,  there  is  sometimes  much  difficulty  in  applying 
them  to  particular  cases  and  drawing  a  definite  line  between 
injuries  for  which  the  law  allows  a  recovery  and  those  for 
which  it  affords  no  remedy.  The  provision  of  the  Constitu- 
tion that  private  property  shall  not  be  damaged  for  public 
use  was  not  intended  to  reach  every  possible  injury  that  may 
be  occasioned  by  a  public  improvement.  There  are  certain 
injuries  incident  to  ownership  of  property  in  towns  or  cities, 
which  directly  impair  its  value,  for  which  the  law  does  not 
afford,  and  never  has  afforded,  any  relief.  Rigney  v.  City  of 
Chicago,  102  111.  64.  Those  injuries  are  compensated  for  by 
the  conveniences  and  advantages  of  civilization,  and  both 
injuries  and  benefits  are  common  and  public.  Under  the 
Constitution  of  1848,  which  only  allowed  compensation  for 
property  taken  for  the  public  use,  there  were  certain  direct 
physical  injuries  to  property,  none  of  which  was  actually 
taken,  which  were  held  to  be  within  the  Constitution. 
Obstructing  the  natural  flow  of  water,  and  turning  it  in  in- 
creased quantity  upon  the  lands  of  an  individual,  is  an  ex- 
ample (Nevins  v.  City  of  Peoria,  41  111.  502,  89  Am.  Dec. 
392;  City  of  Aurora  v.  Gillett,  56  111.  132;  City  of  Aurora  v. 
Reed,  57  111.  29,  11  Am.  Rep.  i;  Toledo,  Wabash  &   Western 
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Railway  Co.  v.  Morrison,  71  111.  616);  also  discharging  dirty 
water,  offal,  and  filth  apon  premises  (City  of  Jacksonville  ▼• 
Lambert,  62  111.  519);  also  casting  smoke  and  cinders,  or  dirt 
and  dast,  upon  premises  (Stone  v.  Fairbnry,  Pontiac  &  North- 
western Railroad  Co.,  68  111.  3SM»  18  Am.  Rep.  556;  Stack  v. 
City  of  East  St.  Louis,  8$  III.  377,  28  Am.  Rep.  619).  The 
same  role  has,  of  course,  been  applied  under  the  present  Con- 
stitution, and  a  direct  physical  disturbance  of  property  by 
casting  cinders,  smoke,  and  dust  upon  it  has  been  considered 
a  taking.  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  v. 
Darke,  148  111.  226,  ^5  N.  E.  750;  Chicago  North  Shore  Street 
Railway  Co.  v.  Payne  supra. 

The  present  Constitution  requires  compensation  for  prop- 
erty taken  or  damaged  for  public  use,  and  the  question  what 
additional  class  of  injuries  it  was  intended  to  provide  for  was 
first  fully  considered  in  Rigney  v.  City  of  Chicago,  supra. 
That  was  a  case  of  the  obstruction  of  a  public  street,  interfer- 
ing with  the  access  to  property.  It  was  decided  that  damages 
from  such  an  injury  were  guarantied  by  the  Constitution.  It 
was  held  that  if  an  obstruction  did  not  practically  affect  the 
eojoyment  or  use  of  neighboring  property,  and  thereby  im- 
pair its  value,  no  action  would  lie,  but  that,  if  the  owner 
sustained  a  special  damage  with  respect  to  his  property  from 
such  a  cause  in  excess  of  that  sustained  by  the  public  gen- 
erally, the  Constitution  required  compensation.  This  rule 
was  then  laid  down  (page  80,  102  III.):  ''In  all  cases,  to  war- 
rant a  recovery,  it  must  appear  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  in  connection  with  his  property  and 
which  gives  to  it  an  additional  value,  and  that  by  reason  of 
8Qch  disturbance  he  has  sustained  a  special  damage  with 
respect  to  his  property  in  excess  of  that  sustained  by  the  pub- 
lic generally.  In  the  absence  of  any  statutory  or  constitu- 
tiooal  provisions  on  the  subject,  the  common  law  afforded 
redress  in  all  such  cases,  and  we  have  no  doubt  it  was  the 
intention  of  the  framers  of  the  present  Constitution  to  re- 
quire compensation  to  be  made  in  all  cases  where,  but  for 
some  legislative  enactment,  ac  action  would  lie  by  the  com- 
mon law." 

The  important  question  is  to  determine  what  is  a  special 
damage  and  injury,  within  the  meaning  of  that  and  other 
cases.  One  thing  that  is  clear  is  that  the  damage  must  be  a 
damage  to  property,  and  not  a  mere  personal  inconvenience  or 
injury,  such  as  a  damage  to  trade  or  business.  Hohmann  v. 
City  of  Chicago,  140  111.  226,  29  N.  E.  671.  If  a  right  of 
action  is  merely  personal,  without  reference  to  property,  the 
Constitution  does  not  guaranty  compensation.  If  the  in- 
jury amounts  only  to  an  inconvenience  or  discomfort  to  the 
occupants  of  property  which  would  authorize  a  personal 
action,  but  not  affecting  the  value  of  the  property,  it  is  not 
within  the  provision.     The  injury  must  also  be  actual,  sus- 
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ceptible  of  proof,  and  capable  of  being  approximately 
measured.  It  mast  not  be  merely  specalative,  remote,  pros- 
pective, or  contingent.  The  special  damage  must  be  difierent 
in  kind  from  that  sustained  by  the  general  public,  altboagb  it 
does  not  cease  to  be  special  because  a  considerable  number 
are  affected  in  the  same  way.  City  of  Chicago  v.  Union 
Building  Ass'n,  102  111.  379,  40  Am.  Rep.  598.  The  general 
public  does  not  mean  the  people  of  the  state  at  large,  or  of 
some  other  town  or  city  who  are  not  afiected  at  all  by  the 
improvement,  but  it  means  the  people  of  the  whole  neighbor- 
hood, and,  if  the  damages  difier  only  in  degree  from  those 
suffered  in  common  by  such  public,  the  injury  is  not  within 
the  provisions  of  the  Constitution.  It  is  a  matter  of  com- 
mon knowledge  that,  where  bituminous  coal  is  used  by  indi- 
viduals, manufacturing  establishments,  and  railroads,  the 
atmosphere  is  filled  with  smoke,  and  more  or  less  soot  is  de- 
posited over  the  whole  neighborhood  or  city.  In  populous 
communities  no  one  escapes  injury  and  annoyance  from  other 
causes,  such  as  the  dust  raised  in  dry  weather  by  teams,  and 
the  noise  of  travel  over  stone  pavements,  and  perhaps  with 
loads  which  add  greatly  to  the  noise.  Such  things  are  incon- 
veniences, but  they  are  common  to  everybody  and  special  to 
none.  They  affect  every  one  who  comes  within  their  range, 
without  regard  to  ownership  of  property.  If  it  were  not  re- 
quired that  damages  should  be  special  to  property,  there 
would  be  no  stopping  place  in  litigation,  and  the  number  of 
infinitesimal  injuries  for  which  action  could  be  brought 
would  be  unlimited. 

The  provision  of  the  Constitution  must  have  a  reasonable 
and  practical  interpretation,  and  cannot  be  extended  to  re- 
quire compensation  to  every  person  in  the  community  who 
can  hear  the  noise  of  a  train  or  be  interrupted  to  some  ex- 
tent by  it.  Accordingly,  it  was  held  in  Aldrich  v.- Metropol- 
itan VVest  Side  Elevated  Railroad  Co.,  195  111.  456,  6s  N. 
£•  iSS*  57  I-**  R-  A,  237,  that  there  could  be  no  recovery  for 
the  usual  noise  and  vibration  attendant  upon  the  operation 
of  the  railroad.  In  that  case  the  declaration,  in  some  of  its 
counts,  stated  a  good  cause  of  action,  charging  obstruction 
of  access  to  the  premises,  vibration  and  consequent  damage 
to  the  property,  but  the  evidence  showed  that  there  had 
been  no  direct  physical  disturbance  of  any  right,  public  or 
private,  which  the  plaintiff  enjoyed  in  connection  with  her 
property.  The  road  was  not  constructed  in  the  street  along 
plaintiff's  property,  injuring  or  destroying  any  right  which 
shs  enjoyed  in  connection  with  it,  and  her  damages  were  of 
the  same  kind  as  those  sustained  by  the  general  public.  The 
distinction  between  that  case  and  the  cases  of  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Co.  v.  Darke,  supra,  and  Chicago, 
Peoria  &  St.  Louis  Railway  Co.  v.  Leah,  i$2  111.  249*  38  N.  E. 
5S6,  was  there  pointed  out.  In  the  first  of  those  cases, 
cinders,  ashes,  and  smoke  were  thrown  and  blown  directly 
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on  the  plaintifi's  premises  in  considerable  amonnt,  and  there 
was  a  direct  physical  injary  to  the  property.  In  the  other 
case  the  plaintiff  was  the  owner  of  a  piece  of  land  fronting 
on  a  narrow  street,  20  feet  wide,  which  the  railroad  crossed 
diagonally  opposite  plaintiff's  premises,  from  which  it  was 
distant  at  the  nearest  point  6i  feet.  The  street  afforded  the 
only  approach  to  the  premises,  and  there  was  a  switch  near 
by,  and  in  both  cases  the  premises  were  occupied  for  dwell- 
ings. 

It  is  said  by  coansel  for  appellees  that  this  case  is  the  same 
as  Illinois  Central  Railroad  Co.  v.  Turner,  194  111.  S7Sf  62 
N.  £.  798.  We  think  the  distinction  is  qaite  clear.  In  that 
case  the  railroad  was  bailt  in  a  street  within  a  few  feet  of 
the  plaintiff's  property,  on  a  sharp  corve  and  considerable 
grade,  and  the  passing  engines  and  trains  threw  large  quan- 
tities of  smoke,  dust,  and  cinders  upon  the  property,  and 
caused  the  building  to  vibrate  and  shake,  resulting  in  great 
damage  to  it.  Counsel  also  say  that  they  are  unable  to  dis- 
tinguish between  this  case  and  the  case  of  Calumet  &  Chicago 
Canal  &  Dock  Co.  v.  Morawetz,  195  111.  398,  63  N.  E.  165. 
In  that  case  a  railroad  was  constructed  and  operated  in  front 
of  plaintiff's  premises  in  a  public  street.  There  was  a  house 
on  the  property,  occupied  as  a  store  and  residence  for  fami- 
lies. There  was  a  track  and  several  switches  at  the  corner 
and  west  of  the  house  near  the  side  door,  where  the  tracks 
were  within  a  few  feet  of  the  building.  The  passing  trains 
threw  smoke,  soot,  and  cinders  directly  into  the  house. 
Both  cases  come  directly  within  the  rules  already  stated. 

If  a  part  of  a  tract  of  land  is  taken  for  public  use,  com- 
pensation IS  to  be  made  equal  to  the  market  value  of  the 
property  so  taken,  and,  in  considering  the  question  of  dam- 
ages to  the  residue  of  the  land  nzt  taken,  all  benefits  and 
JDJaries  which  are  real,  and  not  merely  speculative  or  imag- 
inary, are  to  be  taken  into  account  and  balanced  against  each 
other.  The  damages  must  be  real,  and  not  imaginary  or 
speculative.  Chicago  &  Pacific  Railroad  Co.  v.  Francis,  70 
III.  238.  But  the  nature  of  the  use  to  which  the  property  is 
applied,  so  far  as  it  affects  the  remainder,  must  be  con- 
sidered. There  would  be  an  entirely  different  effect  upon  the 
residue  where  the  land  is  taken  for  a  public  park,  or  similar 
ase,  than  if  taken  for  a  noisy  and  offensive  use— at  least,  if 
the  premises  were  occupied  for  a  residence.  Noise,  smoke« 
and  dust  might  make  very  little  difference  in  the  value  of  a 
foundry  or  machine  shop,  while  a  residence  within  a  few  feet 
of  a  railroad  track  might  be  greatly  damaged.  The  same 
rnle  has  been  substantially  applied  where  access  to  property 
by  way  of  a  public  street  has  been  interfered  with  by  building 
a  railroad  in  the  street.  The  right  obstructed  and  interfered 
with  in  such  a  case  is  appurtenant  to  the  land,  and  the 
nature  of  the  obstruction  and  use  is  a  proper  subject  of  in- 
qoiry  as  affecting  the  measure  of  damages.     In  such  a  case  it 
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is  a  natural  inquiry  what  the  nature  of  the  obstruction  is* 
and  wliat  effect  it  and  its  use  will  have  upon  the  property. 
Although  the  construction  of  a  road  is  authorized  by  law, 
the  corporation  is  not  protected  in  the  negligent  and  im- 
proper construction,  nor  is  it  exempt  from  liability  for  in- 
juries for  which  an  action  would  lie  at  common  law  against 
an  individual.     Rigney  v.  City  of  Chicago,  supra. 

The  court,  in  instructing  the  jury,  told  them  they  could 
not  allow  any  damages  for  cutting  off  the  view,  or  danger  to 
school  children  from  getting  on  the  track,  but  that  the  plain- 
tiffs might  recover  for  the  casting  of  smoke,  cinders,  and 
ashes  on  the  premises,  the  vibration  of  the  ground  caused  by 
passing  trains,  and  loud  and  ominous  noises  disturbing  the 
school.  It  is  clear  that  these  instructions  did  not  cure  the 
error  of  denying  the  motion  to  strike  out  the  evidence  which 
included  improper  elements  of  damage.  The  amount  of  the* 
verdict  conclusively  demonstrates  that  fact.  The  $2,500 
damages  allowed  by  the  jury,  and  the  judgment  of  $1,800 
entered  after  the  remittitur,  have  no  foundation  in  the  legiti- 
mate evidence  of  damages  for  which  an  action  could  be 
maintained.  The  instruction  authorizing  a  recovery  for  the 
vibration  of  the  ground  caused  by  passing  trains  was  wrong 
for  want  of  any  evidence  that  the  property  was  damaged  in 
any  manner  thereby;  and  if  the  evidence  would  warrant  an 
inference  that  there  was  any  direct  physical  injury  from 
smoke,  cinders,  or  dust,  and  that  the  smoke  and  noise  were 
special  injuries  to  the  property  as  herein  explained,  the  jury 
could  not  have  returned  the  verdict,  or  the  court  entered  the 
judgment,  without  considering  and  including  the  improper  ele- 
ments testified  to  by  the  witnesses.  The  building  was  about 
200  feet  from  the  track,  and  was  not  used  for  a  residence,  but 
was  devoted  to  school  purposes  during  certain  hours  from 
September  to  April,  inclusive.  Neither  the  verdict  nor  judg- 
ment can  be  accounted  for  without  including  the  improper 
testimony  as  to  damages  which  the  court  refused  to  strike 
out,  and  the  error  was  not  cured  by  the  instructions.  For 
the  errors  indicated,  the  judgments  of  the  Appellate  Court 
and  the  circuit  court  are  reversed,  and  the  cause  is  remanded 
to  the  circuit  court. 

Reversed  and  remanded. 
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McIX)NALD  V.  NEW  YORK  CENT.  A  H.  R.  R.  CO. 

(Snpreme  Judicial  Court  of  Massac huaetts,  Berkshire,  Oct.  17,  1904.  |^ 

[72  N.  E.  Rep.  55.] 
Accident  at  Crossing— Failure  to  Signal — Evidence.* 


In  an  action  against  a  railroad  companj  for  killing  plaintiff's 
intestate  at  a  crossing,  in  which  the  negligence  charged  was  a  fail- 
ure to  give  the  required  signals,  positive  testimony  of  two  witnesses, 
who  were  near,  that  the  signals  were  not  given,  and  testimony  of 
other  persons  similarly  situated  that  they  did  not  hear  the  signals, 
required  submission  of  the  question  to  the  jury. 

Same — Same — Same. 

Failure  of  persons  near  to  notice  or  hear  the  signals  was  competent 
for  the  consideration  of  the  jury. 

Ssme — Same — Negligence — Qross  Contributory  Negligence — Burden 
of  Proof— Statute,  t 
If  in  an  action  against  a  railroad  company  for  death  based  on  its 
lailnre  to  signal  approach  at  a  crossing  as  required  by  Rev.  Laws, 
c  111,  §  268,  defendant  relies  on  the  gross  negligence  of  the  person 
killed,  it  has  the  burden  of  proving  such  negligence,  and  plaintiff 
makes  out  a  case  by  showing  that  the  signals  were  not  given,  and 
that  his  decedent  was  killed  by  the  train  at  the  crossing. 

Same — Contributory  Negligence— Direction  of  Verdict. 

if  the  only  reasonable  conclusion  to  be  drawn  from  the  evidence  is 
that  the  person  killed  was  guilty  of  such  negligence,  or  was  engaged 
in  committing  an  unlawful  act,  the  court  should  order  a  verdict  for 
the  defendant. 

Ssme — Signals —  Witnesses  —  Impeachment  —  Evidence  —  Inconsistent 
Statement. 
A  companion  of  a  boy  killed  on  a  railroad  crossing  testified  in  an 
action  for  the  death  that  he  and  deceased  did  not  hear  the  train  as 
they  ran  down  the  street,  and  that  on  his  arrival  home  he  told  his 
parents  of  the  event,  and  told  them  the  truth.  They  testified  that  he 
told  them  that  he  and  deceased  heard  the  train,  and  deceased  said, 
''Let's  run  down  and  see  the  train  go  by :"  held,  that  an  instruction 
that  the  evidence  was  competent  only  to  show  that  at  some  other  time 
the  boy  had  made  statements  inconsistent  with  his  statement  as  a 
witness,  and  not  to  show  that  the  statement  made  to  his  father 
and  mother  was  a  true  state.ment,  was  correct. 

Ssme— Gross  Contributory  Negligence— Question  for  Jury. 

Deceased,  a  boy  of  7}4  years  of  age,  left  school  with  a  companion, 
and  ran  along  a  road  where  they  were  accustomed  to  seeing  a  train 
pass,  and  deceased  was  struck  and  killed  by  the  train ;  but  no  one 
saw  how  the  accident  occurred,  and  there  was  no  direct  evidence 
that  he  failed  to  look  or  listen :  Aeld^  that  it  could  not  be  said  that 
there  was  no  possible  reasonable  explanation  save  willful  or  gross 
negligence,  and  defendant  was  not  entitled  to  a  directed  verdict, 
bat  the  question  was  for  the  jury. 

^Comparative  weight  of  affirmative  and  negative  testimony  as  to 
whether  or  not  crossing  signals  were  given,  see  foot-note  appended 
to  St.  Louis  &  S.  F.  R.  Co.  v.  Brock  (Kan.),  12  R.  R.  R.  613,  35  Am.  A 
Eng.  R.  Cas.,  N.  S.,  613;  foot-note  appended  to  Chicago,  etc.,  Ry. 
Co.  V.  Andrews  (C.  C.  A.),  12  R.  R.  R.  584,  35  Am.  A  Eng.  R.  Cas., 
N.  S.,  584. 

t As  to  the  presumption  of  due  care  on  the  part  of  a  person  killed  by 
a  train,  see  foot-note  appended  to  Bain  v.  Northern  Pac.  Ry.  Co. 
(^Is.),  12  R.  R.  R.  31,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  31. 

As  to  whether  it  is  negligence  per  se  to  fail  to  give  crossing  sig- 
nals, see  foot-note  appended  to  Butts  v.  Atlantic  A  N.  C.  R.  Co.  (N. 
Car.),  8  R.  R.  R.  710,  31  Am.  A  Eng.  R.  Cas,  N.  8.,  710. 
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Exceptions  from  Superior  Court,  Berkshire  County; 
Wm.  B.  Stevens,  Judge. 

Action  by  one  McDonald,  administrator,  against  the  New 
York  Central  &  Hudson  River  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  excepts.  Exceptions  over- 
ruled. 

Thos.  F.  Cassidy  and  P.  J.  Ashe,  for  plaintiff. 
Crosby  &  Noxon,  for  defendant. 

BARKER,  J.  The  defendant's  train  struck  and  killed  the 
plaintiff's  intestate,  a  school  boy  of  7  years  of  age  at  a  grade 
crossing,  as  the  boy  was  going  home  from  school  aboat  4 
o'clock  of  a  winter  afternoon.  The  action  was  in  tort  to  re- 
cover for  his  death.  At  the  trial  the  verdict  turned  upon  the 
points  whether  the  whistle  was  blown  and  the  bell  rung  as  re- 
quired by  the  statutory  provisions  now  embodied  in  Rev. 
Laws,  c.  Ill,  §  188,  and,  if  not,  whether  the  failure  to  urive 
the  signals  contributed  to  the  accident,  and  whether,  if  the 
signals  were  not  given,  the  boy  was  guilty  of  gross  negli- 
gence. 

I.  The  first  question  argued  upon  the  plaintiff's  brief  is 
whether  there  was  evidence  to  justify  a  finding  that  the  stat- 
utory signals  were  not  given.  Fourteen  or  more  witnesses 
testified  on  the  point.  Some  of  them,  including  the  engineer 
and  fireman  of  the  train,  testified  positively  that  the  whistle 
was  blown  and  the  bell  rung.  Many  others  testified  either 
that  they  did  not  notice  or  did  not  remember.  Two  wit- 
nesses testified  positively  that  the  whistle  was  not  blown  nor 
the  bell  rung.  Some  of  the  witnesses  who  testified  that  they, 
did  not  notice  the  signals  or  did  not  remember  were  in  posi- 
tion where,  if  the  signals  had  been  given,  the  witnesses  might 
be  expected  to  notice  them  and  to  recall  the  fact.  In  this 
state  of  the  evidence  the  question  whether  there  was  a  fail- 
ure to  sound  the  whistle  and  ring  the  bell  as  required  by  the 
statute  was  for  the  jury.  It  was  not  the  case  of  a  single  per- 
son who  testified  that  he  did  not  remember,  as  in  Tally  v. 
Fitchburg  Railroad,  134  Mass.  499;  or  simply  of  several  per- 
sons who  testified  either  that  they  did  not  notice  or  did  not 
bear,  as  in  Hubbard  v.  Boston  &  Albany  Railroad  Co.,  159 
Mass.  320,  323,  34  N.  E.  459.  At  least  two  witnesses  who 
were  so  placed  that  they  might  have  heard  the  signals  if 
given  took  the  responsibility  of  testifying  that  the  signals 
were  not  given.  See  Johanson  v.  Boston  &  Maine  Railroad, 
153  Mass.  57,  59*  26  N.  E.  426;  Lamoureux  v.  New  York, 
New  Haven  &  Hartford  Railroad  Co.,  169  Mass.  338,  47  N. 
E.  1009;  Walsh  V.  Boston  &  Maine  Railroad,  171  Mass.  52, 
57,  so  N.  E.  453^  Others  of  the  witnesses  were  in  such  posi- 
tions that,  if  the  signals  had  been  given,  the  witnesses  easily 
might  have  heard.  Menard  v.  Boston  &  Maine  Railroad, 
150  Mass.  386,  23  N.  E.  214.     Their  failure  to  hear  or  notice 
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a  signal  was  competent  for  the  consideration  of  the  jary. 
Daniels  v.  New  York,  New  Haven  &  Hartford  Railroad 
Co.,  183  Mass.  3Q3,  396,  67  N.  E.  424,  62  L.  R.  A.  751. 

2.  The  bill  of  exceptions  raises  a  question  of  evidence 
wbich  it  is  well  to  consider  before  dealing  with  the  other  ex- 
ceptions. The  only  coant  on  which  the  case  went  to  the 
jary  was  the  one  alleging  the  failure  to  give  the  statutory 
signals,  and  was  founded  on  the  provisions  now  embodied  in 
Rev.  Laws,  c.  iii,  §  268.  It  is  settled  that,  if  the  gross  or 
willful  negligence  of  the  persons  killed  is  relied  on  as  a  de- 
fense to  such  a  count  the  burden  of  proving  such  negligence 
is  upon  the  defendant.  Copley  v.  New  Haven  &  Northamp- 
ton Co.,  136  Mass.  6;  Walsh  v.  Boston  &  Maine  Railroad, 
171  Mass.  $2,  57,  so  N.  E.  453.  If  the  only  reasonable  con- 
clusion to  be  drawn  from  the  evidence  is  that  the  person 
killed  was  guilty  of  such  negligence,  or  was  engaged  in  com- 
mitting an  unlawful  act,  the  court  should  order  a  verdict  for 
the  defendant.  See  Emery  v.  Boston  &  Maine  Railroad, 
173  Mass.  136,  139,  S3  N.  E.  278.  It  was  not  in  dispute  that 
the  deceased  came  out  of  school  shortly  before  the  passing  of 
the  train,  and  started  homeward  over  a  highway  leading  first 
in  a  direction  parallel  with,  and  not  far  from,  the  railroad, 
and  then  turning  and  leading  over  tbecrossing.  He  was  in 
company  with  another  school  boy  of  about  bis  own  age, 
whose  route  homeward  was  over  the  same  crossing.  When 
the  deceased  was  struck  by  the  train  the  two  boys  were 
within  a  few  feet  of  each  oth|^r.  The  boy  who  was  in  com- 
pany with  the  deceased  was  a  witness  at  the  trial.  The 
substance  of  his  testimony  was  that  the  deceased  and  him- 
self were  together  at  first,  and  that  on  the  part  of  the  road 
which  was  parallel  with  the  railroad  the  deceased  ran  ahead 
a  little  ways,  and  got  past  the  witness,  and  kept  in  advance 
to  the  crossing;  that  the  witness  was  on  the  crossing  when 
be  saw  the  train  coming  and  turned  and  went  back;  that  he 
stood  six  or  seven  feet  from  the  cars  when  the  train  went  by; 
that  as  the  witness  turned  and  went  back  be  did  not  see  the 
deceased,  as  be  remembered,  and  that  he  did  not  remember 
that  the  deceased  was  ahead  of  or  behind  him  as  the  witness 
came  down  toward  the  crossing,  and  that  he  did  not  remem- 
ber that  he  saw  the  deceased  again  after  the  witness  turned 
and  went  back;  that  he  did  not  see  the  train  strike  the  de- 
ceased; that  while  the  train  was  passing  the  witness  was 
looking  down  towards  the  depot '^about  a  minute,"  and  then 
turned  around  and  saw  the  deceased  lying  down  on  the  snow 
bank  beside  the  track;  that  heat  the  time  of  the  trial  was 
seven  years  of  age,  and  going  on  eight;  that  he  and  the  de- 
ceased usually  went  home  from  the  school  together,  and  that 
it  was  a  frequent  thing  for  this  train  to  pass  as  they  were 
going  home;  that  the  witness  did  not  remember  whether  the 
deceased  said  anything  when  he  started  to  run;  that  they 
did  not  hear  the  train,  and  so  did  not  run  down,  and  that  he 
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did  Dot  remember  whether  the  deceased  or  himself  said  any- 
thing.    He  further  testified  that  at  his  home  on  the  same 
night  he  told  his  father  and  mother  about  the  occarrence» 
and  that  he  told  his  father  and  mother  the  truth  about  it  that 
nigbt.     The  father  and  mother  were  both  called  as  witnesses, 
and  their  testimony  tended  to  show  that  their  son  told  them 
that  he  and  the  deceased  left  school  together,  and  started  for 
home;  that  when  they  got  to  Bowen's  Hill  (on  the  road 
parallel  with  the  railroad)  they  heard  the  train  whistle,  and 
the  deceased  said,  ^'Let's  rundown  and  see  the  train  go  by," 
and  that  they  started  on  a  run  down  the  hill,  and  the  de- 
ceased ran  past   him  midway  of  the  hill,  and  got  down  there 
before  he  did,  and  he  did  not  pay  any  more  attention  to  the 
deceased  until  he  saw  him  lying  in  the  snow.    The  jury  were 
instructed  that  this  testimony  of  the  father  and  mother  was 
not  any  a£Brmative  evidence  of  what  took  place,  and  was 
competent  only  for  the  purpose  of  showing  that  some  other 
time  the  boy  had  made  statements  inconsistent  with  his 
statement  made  upon  the  witness  stand,  and  was  not  compe- 
tent for  the  purpose  of  showing  that  the  statement   made  to 
his  father  and  mother  was  a  true  statement.     The  defendant 
excepted  to  this  part  of  the  charge,  and  now  contends  that 
the  statement  to  the  father  and  mother  should  be  deemed 
evidence  of  the  truth  of  the  occurrence  so  stated.     We  are  of 
opinion  that  the  instruction  was  correct.     The  testimony  of 
the  boy  that  he  told  his  father  and  mother  the  truth  about 
the  occurrence  that  night  did  not  change  the  statements  then 
made  by  him  from   hearsay.     They  were  still  declarations 
made  without  the  sanction  of  an  oath,  and  with  no  oppor- 
tunity for  cross-examination  by  parties  in  interest.     In  Jack 
V.  Woods,  29  Pa.  375,  and  in  Rothrock  v.  Gallaher,  91  Pa.  108, 
the  declarations  considered  were  testimony  given  under  oath 
in  court  in  former  trials,  and  were  offered  because  of  fail- 
ure of  mind  on  the  part  of  the  witness.     See  Day  v.  Cooley, 
118  Mass.  524;  Brooks  V.  Weeks,  121  Mass.  433, 435;  Manning 
V.  Carberry,  172  Mass.  432,  52  N.  E.    521;  Knight  v.  Over- 
man Wheel  Co.,  174  Mass.  455>  4^6,  54  N.  E.  890.     See,  also^ 
Commonwealth  v.  Piper,  120  Mass.  185,  187,  and  cases  cited. 
3.  The  remaining  contentions  made  upon  the  defendant's 
brief  relate  to  the  question  whether,  even  if  the  statutory 
signals  were  not   given,  the  plaintifi  ought  to  have  been 
allowed  to  go  to  the  jury  upon  the  evidence.     The  defendant 
requested  a  ruling  that  the  evidence  was  insufficient  to  war- 
rant a  finding  for  the  plaintiff,  which  was  refused,  and  also  a 
ruling  that,  if  the  deceased  went  upon  the  crossing  without 
looking  or  listening  for  the  train,  and  was  struck,  he  was 
guilty  of  gross  negligence.     The  latter  request  was  not  given 
in  terms,  but  the  jury  were  instructed  that,  if  the  plaintiff's 
intestate  heard  the  whistle  of  the  train,  and  ran  or  walked 
towards  the  crossing  for  the  purpose  of  seeing  the  train  go 
by,  and  got  so  near  the  train  as  to  be  struck  he  was  guilty  ol 
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gross  oeeligence*  and  tbey  were  also  instructed  in  these 
words:  ^'If  the  plaintiff's  intestate,  before  arriving  at  the 
crossing,  heard  or  saw  the  defendant's  train  approaching, 
and  went  upon  the  crossing  to  see  the  train  go  by.  and  was 
struck  by  the  defendant's  train,  he  was  gnilty  of  gross  negli- 
gence, and  cannot  recover.  That  is  to  say,  suppose  this  boy, 
seeing  the  train,  knew  it  was  coming,  hearing  the  whistle,  or 
oot  hearing  the  whistle,  went  down  (or  the  purpose  of  seeing 
the  train  go  by,  under  those  circumstances  you  see  the  rail- 
road could  not  be  held  responsible,  because  it  could  not  be 
said  in  that  case  that  the  failure  of  the  railroad  to  blow  the 
whistle  or  ring  the  bell  contributed  toward  that  accident." 
If,  the  jury  must  have  found,  the  required  signals  were  not 
given,  all  that  the  plaintiff  was  required  to  prove  further  was 
that  the  deceased  was  killed  at  the  crossing  by  the  train. 
The  plaintiff  need  not  show  that  the  deceased  was  careful. 
If  the  defendant  relied  upon  the  gross  negligence  of  the  de- 
ceased, that  defense  must  be  established  by  evidence.  As  the 
evidence  stood,  no  person  saw  the  deceased  struck,  or 
assumed  to  testify  just  how  the  accident  happened.  We 
think  the  question  whether  he  was  grossly  negligent  was  for 
the  jury.  There  was  no  direct  evidence  that  he  failed  to  look 
or  listen  for  the  train,  and  it  cannot  be  said  that  upon  the 
evidence  there  was  no  possible  reasonable  explanation  of  the 
accident  save  his  gross  or  willful  negligence. 
Exceptions  overruled. 


DENISON  &  8.  RT.  CO.  v.  CARTER. 

(Supreme  Court  of  Texas,  Nov.  7,  1904.) 

[82  S.  W.  Rep.  782.] 

Injury  to  Minor  Riding  by  Permission  of  Motormsn— Liability.* 

A  street  railway  company  was  liable  for  the  motorman's  aeligence 
reanltiiig  in  injuries  to  a    minor   whom   the   motorman  permitted  to 
ride  on  the  car  in  consideration  of  certain  services  rendered,  though 
the  motorman  had  no  authority  to  make  such  arrang'ement. 
Same— Alighting  from  Moving  Car— Proximate  Cause. f 

A  street  railway  motorman  permitted  plainti£F  and  certsln  other 
boys  to  ride  on  the  front  platform  of  a  street  car  in  consideration,  as 
plaintiff  claimed,  of  certain  services  performed  for  the  motorman. 
After  they  had  ridden  several  blocks,  the  motorman,  without 
stopping^  the  car,  directed  them  to  get  off,  and  plaintiff  in   so   doing 

^ee  note  appended  to  Burke  v.  Ellis  (Tenn.),  19  Am.  A  Eng.  R. 
Cas.,  N.  8.,  695  (liability  for  injuries  to  children  riding  on  cars  by 
permission  of  employees) ;  note  appended  to  Tully  v.  Philadelphia, 
W.  &  B.  R.  Co.  (Del.),  20  Am.  A  Eng.  R.  Cas.,  N.  8.,  523  (duty  of 
railroad  Tcompanies  to  infant  trespassers) ;  foot-note  appended  to 
I^onisville  &  K.  R.  Co.  v.  Logsdon  (Ky.),  12  R.  R.  R.  637,  35  Am.  A 
fing.  R.  Cas.,  N.  8.,  637  (care  due  trespassing  children). 

tAs  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  v.  8t.  Louis  Transit  Co.  (Mo.),  12 R.  R, 
K.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  142,  where  all  preceding  an- 
thoritieB  in  this  series  are  collected. 

14  R  R  R— 9 
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was  injured:    held^    that    the   proximate  cause  of   the  injury    was 
plaintiff's  attempt  to  alight  from  the  moving  car,  and  not  the  act  of 
the  motorman  in  permitting  him  to  ride  on  the  front  platform. 
Same— Same—Riding  in  Dangerous  Place— Actionable  Negligence. 

Where  plaintiff,  a  minor,  was  injured  while  attempting  to  alight 
from  the  front  platform  of  a  moving  street  car,  it  was  not  actiona- 
ble negligence  on  the  part  of  the  street  car  company  to  permit 
plaintiff  to  ride  on  the  car,  as  distinguished  from  a  place  on  the  car 
which  was  especially  dangerous. 

Contributory  Negligence— Alighting    from    Moving  Car— Evidence- 
Penal  Ordinance. 

Where  plaintiff,  a  minor,  was  injured  while  alighting  from  a  street 
car  and  he  claimed  that  he  got  off  on  the  demand  of  the  motorman, 
who  testified  that  plaintiff  and  others  entered  the  car  withoat  his 
permission,  and  that,  on  his  stating  to  them  that  they  must  ride 
inside  the  car  or  get  off,  plaintiff  jumped  from  the  car,  and  was  in- 
iured  as  it  was  slowing  up,  evidence  of  a  city  ordinance  making  it 
a  misdemeanor  for  any  person  other  than  an  employee  or  officer  o  f  the 
railroad  company  to  jump  from  a  street  car  while  in  motion  was  ad- 
missible on  the  issue  of  plaintiff's  contributory  negligence. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Jadicial 
District. 

Action  by  Louis  E.  Carter  against  the  Denison  &  Sherman 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
affirmed  by  the  Court  of  Civil  Appeals  (79  S.  W.  320),  de- 
fendant brings  error.     Reversed. 

Head  &  Dillard,  for  plaintiff  in  error. 
Wolfe,  Hare  &  Maxey,  for  defendant  in  error. 

WILLIAMS,  ].  This  vi^rit  of  error  is  prosecuted  by  the 
railway  company  from  a  judgment  of  the  Court  of  Civil 
Appeals  for  the  Filth  District  affirming  a  judgment  of  the 
district  court  against  tne  plaintiff  in  error  in  favor  of  Carter, 
suing  by  next  friend,  for  damages  for  personal  injuries 
caused  by  his  being  run  over  by  one  of  the  plaintiff  in  error's 
electric  street  cars  in  the  city  of  Denison.  At  the  time  of  the 
occurrence  Carter  was  10  years  old,  and  the  version  of  it 
given  by  him  and  his  companions  is  that  when  the  car,  which 
was  under  the  exclusive  control  of  one  Pratt,  the  motorman, 
reached  one  of  the  termini,  where  they  were  assembled, 
one  of  them  asked  Pratt  if  he  would  allow  them  to  ride  if 
they  would  turn  the  trolley  for  him,  and,  receiving  his  con- 
sent, one  of  them  turned  the  trolley  and  all  of  them  entered 
the  car,  plaintiff  and  his  elder  brother  getting  upon  the  front 
platform  with  the  motorman,  and  their  companions  upon  the 
tear  platform;  that,  after  they  had  ridden  two  or  three 
blocks,  the  motorman,  without  stopping  the  car,  but  con- 
tinually increasing  its  speed,  said  to  them  that  they  had 
ridden  far  enough,  and  directed  them  to  get  off;  that,  after 
the  boys  in  the  rear  had  gotten  off,  plaintiff's  brother  jumped 
from  the  front  platform,  and  plaintiff,  in  attempting  to  fol- 
low was  thrown  under  the  wheels  of  the  car  and  injured. 
The  motorman  gave  a  different  account  of  the  transaction. 
He  denied  giving  permission  for  the  boys  to  ride,  stating 
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that  they  tnrned  the  trolley  ^rithout  hia  consent,  and  entered 
the  car  of  their  own  accord,  he  supposing  they  intended  to 
pay  fare  and  ride  into  town;  that,  as  soon  as  he  had  given 
some  information  to  and  collected  fare  from  another  pas- 
seoger,  he  turned  his  attention  to  the  boys  on  the  front  end 
of  the  car,  and  said  to  them,  "If  you  are  going  to  ride,  get 
inside;  if  not,  you  must  get  off;"  that«  seeing  they  paid  no 
attention  to  what  he  said,  he  knew  they  did  not  intend  to 
pay  fare,  and  began  to  stop  the  car,  noticing  which,  and  be- 
fore he  could  stop  the  car,  plaintiff's  brother  jumped  off,  and 
plaiotifi  followed,  and  was  hurt,  the  car  at  the  time  moving 
slowly  and  slowing  up. 

The  petition  asserted  negligence  on  the  part  of  the  defend- 
ant (i)  in  permitting  him  to  get  upon  the  car,  and  (2)  in  re- 
quiring him  to  leave  it  while  in  motion;  alleging  that  on 
accoant  of  bis  youth  and  lack  of  experience  and  discretion  he 
was  incapable  of  understanding  the  dangers  he  incurred  in 
riding  on  the  car,  and  in  attempting  to  alight  from  it  under 
the  circumstances  shown.  The  charge  submitted  both  of 
these  contentions,  instructing  as  to  the  first  as  follows:  ''If 
yon  believe  from  the  evidence  that  said  Henry  Pratt  per- 
mitted plaintiff  to  get  on  and  ride  on  the  front  platform  of 
said  car;  and  if  you  further  believe  from  the  evidence  that 
plaintiff  was  a  youth  of  such  immature  judgment  and  discre- 
tion that  he  did  not  understand  the  danger,  if  any,  to  which 
he  would  be  exposed  in  alighting  from  the  front  platform  of 
said  car  while  the  same  was  in  motion,  under  the  circum- 
stances which  you  find  from  the  evidence  existed  at  the  time 
he  did  alight  from  said  car;  and  if  you  further  believe  from 
the  evidence  that  the  front  platform  of  said  car  was  a  dan- 
gerous place  for  plaintiff  to  ride  bv  reason  of  his  immature 
judgment  and  discretion  and  consequent  lack  of  understand- 
ing the  danger,  if  any,  attendant  upon  his  alighting  from  said 
car  while  the  same  was  in  motion,  under  the  circumstances 
then  existing  (if  you  find  that  he  was  at  that  time  of  such 
immature  jndgment  and  discretion);  and  if  you  further  be- 
lieve from  the  evidence  that  said  Henry  Pratt  was  guilty  of 
negligence,  as  this  term  will  be  defined  to  you,  in  permitting 
plaintiff  to  ride  on  the  front  platform  of  said  car  (if  you  find 
that  said  Pratt  did  so  permit  plaintiff  to  ride  thereon),  and 
that  said  negligence,  if  any,  of  said  Pratt,  was  the  direct  and 
proximate  cause  of  plaintiff's  injuries — then  you  will  find  for 
the  plaintiff,  unless  you  find  for  the  defendant  under  the 
other  instructions  given  you."  Two  objections  to  this  in- 
strnction  were  urged  in  the  Court  of  Civil  Appeals,  and  to 
them  we  confine  our  attention,  viz. :  (i)  ''Negligence  of  the 
motorman  or  driver  of  the  street  car  in  permitting  a  child  to 
ride  upon  such  car  when  such  permission  is  granted  to  sub- 
serve the  purpose  of  the  driver  individually,  and  not  in 
tiansanting  the  business  of  the  owner  of  the  car,  does  not 
render  such  owner   liable  for  the  injuries  to  the  child  in 
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getting  on  or  off  the  car."  (2)  '^The  evidence  in  this  case 
did  not  raise  the  issue  as  to  plaintiff  having  been  injured  by 
reason  of  his  being  permitted  to  ride  at  a  dangerous  place 
on  the  car,  but  only  raised  the  issue  as  to  his  having  been 
injured  by  his  being  caused  by  the  motorman  to  leave  the 
car  while  it  was  in  motion." 

I.  It  may  be  conceded  that  the  agreement  the  motorman  is 
alleged  to  have  made  was  beyond  the  scope  of  his  authority, 
and  did  not  create  any  obligation  on  the  part  of  the  com- 
pany to  carry  the  boys,  but  it  is  still  true  that  he  was  acting 
within  such  authority  in  managing  and  moving  the  car,  and 
that  for  any  negligence  on  his  part  in  doing  that  his  master 
would  be  responsible.     With  his  exclusive  control  of  the  car 
he  necessarily  had  power  to  admit  to  or  exclude  from  it  per- 
sons desiring  to  ride  on  it;  and  to  those  actually  on  the  car 
by  his  permission,  whether  given  for  one  reason  or  another, 
the  master,  in  operating  it  through  him,  might  owe  duties 
fot  the  disregard  of  which  it  would   be  liable.     His  agree- 
ment, considered  by  itself,  may  have  been  his  act  alone,  but 
his  management  of  the  car  was,  in  law,  his  master's  manage- 
ment, because  that  was  the  business  intrusted  to  him.     Many 
authorities  sustain  the  proposition  that  servants  controlling 
such  cars,    when  receiving  and  carrying  young    children, 
whether  with  or  without  consideration,  act  within  the  scope 
of  their  employment,  and  incur  the  obligation  of  performing 
certain  duties  for  the  protection  of  the  children  which  is 
ascribed  to  the  master.     Cook  v.  Houston   Direct  Nav.  Co., 
76  Tex.  353.  I3  S.  W.  475.  18  Am.   St.  Rep.  52;  Brennan  v. 
Railway,  45  Conn.  284,  29  Am.  Rep.  679;  Wilton  v.  R.  R. 
Co.,  107  Mass.  108,  9  Am.  Rep.  11;  Pittsburg,  etc.,  Ry.  Co. 
V.  Cardwell,  74  Pa.   421;  Railway  Co.  v.    Bohn,   27   Mich. 
503;  Richmond,  etc.,  Ry.  Co.  v.  Wilkinson,   loi  Va.  394,  7 
R.  R.  R.  723,  30  Am.  &  Eng.  R.  Cas.,  N.   S.,  723,  43  S.  E. 
622;    Metrepolitan  Ry.  Co.   v.  Moore,  83  Ga.  453,  10  S.  E. 
730;  Chicago,  etc.,   Ry.  v.   West,  125  111.  320,  17  N.  E.  788, 
8  Am.  St.  Rep.  380;  Sandford  v.  Hestonville  Ry.  Co.,  136 
Pa.  84,  20  Atl.  799*     The  liability  of  the  master  in  such  cases 
does  not  arise  from  the  mere  fact  of  ownership  of  the  instru- 
ment or  appliance  with  which  the  injury  is  inflicted,  but 
from  the  servant's  negligence  in  doing  the  master's  business 
with  such    instrument    or    appliance,  which    distinguishes 
those  decisions  of  this  court  so  much  relied  on  by  counsel  for 
plaintiff  in  error  as  conflicting  with  the  decision  in  this  case. 
Branch  v.  Railway,   92  Tex.  288,  47  S.  W.  974,  71  Am.  St. 
Rep.  844;  Dawkins    v.  Railway,  77  Tex.  232,  13  S.  W.  984; 
Railway  v.   Cooper,   88  Tex.  607,   32  S.  W.  517.     In  these 
cases  the  servants,   in   inflicting    the    injury,   were    doing 
nothing    in    furtherance    of    the    master's    business,    but 
were    employing    the    master's     property     for     purposes 
wholly    their    own.     The    case    of  Railway  v.    Black,   87 
Tex.    160,   27  S.   W.    118,   involves    a    different  principle. 
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A  brakeman  committed  an  assault  in  ejecting:  the  plain- 
tiff from  a  freight  train,  and,  as  it  was  not  shown  that 
it  was  within  the  line  of  his  duties  to  expel  trespassers,  the 
court  held,  as  it  did  in  the  Anderson  Case,  82  Tex.  516,  17 
S.  W.  1039,  27  Am.  St.  Rep.  902,  that  the  company  was  not 
responsible,  unless  between  it  and  the  plaintiff  there  existed 
the  relation  of  carrier  and  passenger,  imposing  on  it  the 
duty  of  protection ;  and  it  was  further  held  that  such  rela- 
tion did  not  exist,  because  the  company  did  not  undertake  or 
authorize  its  servants  to  carry  passengers  upon  its  freight 
trains.  Here  the  purpose  for  which  this  car  was  intrusted 
by  the  company  to  the  motorman  was  the  carrying  of  people, 
and  the  performance  of  his  duties,  as  we  have  said,  involved 
the  admission  and  exclusion  of  persons  from  the  car.  Hence, 
in  receiving  and  carrying  these  children  upon  such  a  car,  if 
he  did  so,  he  was  not  going  beyond  the  scope  of  his  master's 
business,  as  were  the  servants  in  the  Black  Case  in  receiving 
the  plaintiff  upon  a  freight  train;  nor  was  he,  as  were  the 
servants  in  the  other  cases  relied  on,  using  the  property  of  the 
master  for  his  own  purposes.  The  fallacy  of  this  contention 
lies  in  the  assumption  that,  because  the  servant  permitted 
the  boys  to  ride  for  an  improper  reason,  in  running  the  car 
be  was  not  acting  for  the  master.  If,  in  the  control  and 
management  of  the  car,  he  was  guilty  of  negligence  which 
caused  the  injury  to  the  plaintiff,  the  company  is  responsi- 
ble. 

2.  The  objection  made  to  the  charge  in  the  second  propo- 
sition must  be  sustained,  for  the  reason  that  the  act  of  the 
motorman  in  permitting  plaintiff  to  ride  on  the  front  plat- 
form of  the  car  cannot,  in  this  case,  be  regarded  as  a  proxi- 
mate cause  of  the  injury.  The  authorities  first  cited  warrant 
the  proposition  that  there  might  be  actionable  negligence  in 
permitting  an  immature  child,  incapable  of  caring  for  its 
own  safety,  to  ride  in  such  a  position,  when  it  has  received 
an  injury  proximately  resulting  from  that  fact — as  when  it 
has  fallen  from  the  platform,  or  has  been  led  by  its  childish 
impulses  to  jump  therefrom.  It  is  held  that  it  may  be  negli- 
gence in  those  managing  a  car  to  allow  such  a  child  to  incur 
the  risks  incident  to  riding  in  so  exposed  a  position,  and  also 
iu  not  exercising  a  careful  watch  and  restraint  over  it  while 
80  riding.  We  make  no  question  as  to  the  soundness  of  these 
doctrines  when  applied  to  some  states  of  fact,  but  we  do  not 
see  their  application  here.  No  injury  resulted  to  the  plain- 
tiff from  riding  on  the  platform.  He  was  hurt  in  jumping 
off,  and  under  the  facts  peculiar  to  this  case  its  decision  turns 
upon  the  question  as  to  the  negligence  vel  non  of  the  motor- 
man  in  causing  or  permitting  him  to  do  that.  He  did  not 
fall  from  the  platform  nor  jump  off  because  the  motorman  lost 
sight  of  him,  but  claims  that  he  was  caused  to  jump  by  the 
motorman.  His  own  act  in  jumping  was  the  proximate 
cause  of  his  injury,  and  the  question  is  solely  as  to  the  legal 
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responsibility  for  that  act — whether  it  is  his,  or  should  be 
imputed  to  the  company  because  of  negligence  on  the  part 
of  the  motorman  in  causing  or  permitting  it;  and  that  is  the 
question  that  should  be  submitted  with  proper  instructions 
to  enable  the  jury  to  determine  it. 

It  is  to  be  observed  that  the  petition  claims  that  there  was 
negligence  in  admitting  the  plaintiff  to  the  car  at  all,  and  not 
that  he  was  permitted  to  ride  upon  the  front  platform  as  an 
especially  dangerous  place.  This  complaint  seems  to  be 
based  upon  the  doctrine  of  the  ^'turntable  cases*'  and  others 
in  which  liability  was  fixed  upon  the  owners  of  dangerous 
machinery  because  of  enticements  or  invitations  held  out  to 
children  to  expose  themselves  to  the  dangers  incurred  in 
being  in  or  about  such  places.  It  seems  to  us  that  doctrine 
is  inapplicable  to  the  mere  act  of  allowing  children  to  get 
upon  cars  fitted  up  and  used  for  the  conveyance  of  all  classes 
ot  persons,  old  and  young,  experienced  and  inexperienced; 
and  that  actionable  negligence  must  consist  in  something  more 
— such  as  want  of  proper  care  in  guarding  the  safety  of  those 
entering  such  vehicles,  in  getting  on  or  off,  or  in  traveling 
on  them.  Railw&y  v.  Bohn,  supra;  Barney  v.  Railway  (Mo. 
Sup.)  28  S.  W.  1069,  26  L.  R.  A.  847.  Of  other  rulings  of 
the  court  in  giving  and  refusing  instructions  plaintiff  in  error 
has  no  just  cause  to  complain. 

The  plaintiff  in  error  complains  of  the  exclusion  of  the  fol- 
lowing ordinance,  in  force  in  the  city  of  Denison:  ''Any  per- 
son, not  being  a  regular  employee  or  ofiBcer  of  the  railway 
company  who  shall,  within  this  city,  jump  on  or  off,  cling  to 
or  hang  on  any  street  railway  car  while  the  same 
is  in  motion,  shall  be  deemed  guilty  of  a  misdemeanor^ 
and  upon  conviction  thereof  shall  be  fined  not  less 
than  two  dollars  nor  more  than  one  hundred  dollars.'^ 
We  think  the  ordinance  should  have  been  admitted.  The 
objection  that  there  was  no  evidence  or  offer  of  evidence  that 
plaintiff  ''had  discretion  sufficient  to  understand  the  nature 
and  illegality  of  the  act  constituting  the  offense"  (Pen. 
Code  1895,  art.  34)  was  not  urged  in  the  trial  court,  the  ob- 
jections made  and  sustained  being  of  such  a  nature  that  an 
offer  of  further  evidence  on  the  subject  would  have  been 
futile.  Besides,  the  plaintiff  testified  before  the  jury  con- 
cerning the  transaction  on  which  he  based  his  right  to  re- 
cover, and  whether  or  not  he  had  the  requisite  degree  of 
intelligence  was  a  question  for  the  jury,  and  not  for  the  court. 
The  ruling  of  the  court  was  that  the  ordinance  was  inapplica- 
ble to  the  facts  of  this  case.  But  the  facts  were  in  dispute, 
and  the  jury  might  have  found  that  plaintiff  got  on  and  off 
the  car  without  the  consent  of  the  motorman  and  as  a  tres- 
passer. If  this  were  true,  the  ordinance  might  not  be  nec- 
essary to  the  protection  of  the  defendant,  but  it  was  still,  we 
think,  entitled  to  have  it  admitted  in  evidence,  and  its 
effect  explained  to  the  jury.     We  are  further  of  the  opinion 
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that  a  plaintifi  complaining  of  an  injury  cansed  or  con- 
tribated  to  by  bis  violation  of  a  valid  ordinance  of  tbia 
character  should  not  be  allowed  to  recover.  The  trial  court 
doubtless  baaed  its  ruling  upon  the  decision  of  this  court  in 
the  case  of  Mills  v.  Railway,  94  Tez.  242,  59  S.  W.  874,  SS 
L.  R.  A.  497,  but  that  decisions  would  be  applicable  only  in 
case  the  jury  should  find  that  plaintiff  got  on  and  off  the  car 
with  permission  of  the  motorman,  and  in  the  exercise  of  a 
right.  In  that  case  there  was  not,  as  there  is  in  this,  evi- 
dence tending  to  show  that  the  conduct  of  the  plaintifi  was 
a  trespass  pure  and  simple.  That  a  valid  ordinance  may  im- 
pose a  duty  the  violation  of  which  proximately  contributing 
to  an  injury  to  another  constitutes  negligence,  has  often  been 
declared  by  the  courts  of  this  and  other  states  (see  cases 
cited  in  21  Am.  &  Eng.  Ency.  Law,  478,  479),  and  it  nec- 
essarily follows  that  such  a  violation  may  also  preclude  a 
plaintifi  from  recovering  where  it  has  contributed  proxi- 
mately to  the  injury  of  which  he  complains  (Ry.  v.  Cocke, 
64  Tex.  157).  It  is  not  the  mere  fact  that,  when  injured,  he 
was  violating  law,  but  the  fact  that  his^  violation  led  to  his 
injury,  that  defeats  him.  Under  the  charges  given  the  jury 
must  have  determined,  without  considering  the  ordinance, 
that  plaintifi  was  too  young  and  immature  to  understand  and 
protect  himself  against  the  danger  of  jumping  from  the 
moving  car,  but  they  might  have  found  differently  as  to  his 
ability  to  comprehend  the  illegality  of  an  act  coming  within 
the  terms  of  the  ordinance  had  it  been  admitted  and  evi- 
dence heard  upon  the  subject.  At  any  rate,  it  should  have 
been  admitted,  and  the  jury  should  have  been  instructed  as 
to  its  bearing  upon  the  case. 

Reversed  and  remanded. 


M00RE5  ».  CHARLOTTE  ELECTRIC  RY.,  LIGHT  A  POWER  CO. 

(Supreme  Conrt  of  North  Carolina,  Nov.  22,  1904. ) 

[48  S.  E.  Rep.  822.] 

Killing  Dog— Presumption  of  Negligence— Application  of  Statute. 

A  dog  IS  not  within  Code,  §  2326,  making  the  killing  of  any  cattle 
or  other  live  stock  by  its  engines  or  cars  prima  facie  evidence  of 
^^gUgence  on  the  part  of  the  railroad  company. 

Same— Right  of  Action. 

A  dog  is  a  species  of  property  for  an  injury  to  which  an  action  at 
law  may  be  sustained. 

Dogs  on  Track — Care  Required— Presumption  That  Animal  Will  Avoid 
Train. 
A  dog,  in  respect  to  the  care  which  locomotive  engineers  owe  to  them 
a^nd  their  owners,  is  on  the  same  footing  with  that  of  a  man  walking 
on  or  near  a  railroad  track,  and  the  engineer  is  warranted  in  acting 
on  the  belief  that  the  dog  will  get  out  of  the  way,  where  the  dog  is 
Apparently  in  the  possession  of  his  faculties. 
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Same — Same.* 

A  street  railway  company,  when  its  cars  are  properly  equipped,  is 
not  liable  in  damafifes  for  the  killing  of  a  €iog  by  one  of  its  cars,  nn- 
less  the  killing  was  done  under  such  circumstances  as  to  justify  the 
conclusion  that  it  was  either  willful,  wanton,  or  reckless. 

Same — Evidence — Fenders. 

In  an  action  against  a  street  railway  company  for  damages  for  the 
killing  of  plaintiff's  dog,  which  was  run  oyer  by  a  car,  it  was  error  to 
permit  plaintiff  to  testify  that  he  had  measured  the  fenders  on  one  of 
defendant's  cars,  and  found  it  25  inches  from  the  track,  and  that  he 
saw  several  fenders  that  were  about  the  same  height. 

Same — Same — Same. 

In  an  action  against  a  street  railway  company  for  damages  for  the 
killing  of  plaintiff's  dog,  which  was  run  over  by  a  car,  it  was  error 
to  receive  the  testimony  of  plaintiff  that  there  were  several  different 
kinds  of  fenders  on  the  cars,  and  that  those  on  the  big  cars  were 
different  from  those  on  the  little  ones,  and  that  a  little  car  killed  the 
dog. 

Appeal  from  Superior  Court,  Mecklenburg  County;  Mc- 
Neill, Judge. 

Action  by  W.  J.  Moore  against  the  Charlotte  Electric  Rail- 
way, Light  &  Power  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeal.     Reversed. 

Burwell  &  Cansler,  for  appellant. 
T.  G.  McMichael,  for  appellee. 

MONTGOMERY,  J.  This  action  was  commenced  in  a 
court  of  a  justice  to  the  peace  for  the  recovery  of  $50  for 
the  killing  of  the  plaintiff's  dog  by  the  alleged  negligent 
operation  by  the  defendant  of  one  of  its  street  cars.  There 
were  no  written  pleadings  in  the  case,  but  upon  a  reading  of 
the  evidence  it  would  appear  that  the  plaintiff  on  a  trial  in 
the  superior  court  relied  upon  four  alleged  acts  of  negli- 
gence: First,  excessive  speed  of  the  car;  second,  permitting 
high  weeds  to  grow  upon  the  sides  of  and  near  the  track; 
third,  the  failure  to  stop  the  car  in  time  to  avoid  the  colli- 
sion; and,  fourth,  failure  to  equip  the  car  with  a  proper 
fender. 

We  have  no  case  in  our  Reports  where  the  injury  to  or  the 
killing  of  a  dog  by  a  railroad  or  street  car  company  is  made 
the  subject  of  a  civil  action  for  the  recovery  of  damages  by 
its  owner.  Our  statute  (section  2326  of  the  Code)  makes  it 
prima  facie  evidence  of  negligence  on  the  part  of  a  railroad 
company  in  an  action  for  damages  against  the  company,  when 
ever  it  appears  that  any  cattle  or  other  live  stock  shall  be 
killed  by  the  engines  or  cars  running  upon  the  railroad.  The 
statute  does  not  give  tne  right,  in  case  of  injury  or  killing  of 
cattle  or  other  live  stock,   to  the  owner  thereof  to  bring  an 

*Ab  to  the  liability  of  railroad  companies  for  running  over  dogs  on 
their  tracks,  see  foot-note  appended  to  Strong  v.  Georgia  Ry.  A  Elec- 
tric Co.  (Ga.),  9  R.  R.  R.  474,  32  Am.  A  Qng.  R.  Cas.,  N.  S.,  474; 
Kansas  City,  M.  A  B.  R.  Co.  v.  Hawkins  (Miss.),  8  R.  R.  R.  480,  31 
Am.  A  Eng.  R.  Cas.,  N.  8.,  480  (carelessness  amounting  to  design 
in  failing  to  see  dog  on  track,  and  in  failing  to  signal). 
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action  for  his  loss  of  property.    That  right  the  owner  had 
before.  ^  The  statute  made  the  Icilling  prima  facie  evidence 
of  negligence.    The  dog  is  not  included,  of  course,  in   the 
category  of  cattle  or  live  stock,  but  is  a  species  or  subject  of 
property  recognized  as  such  by  the  law,  atd  for  an  injury  to 
which  an  action  at  law  may  be  sustained.     State  v.  Latham, 
3S  N.  C.  33.     There  would  be  no  presumption  of  negligence, 
however,  by  the  mere  fact  of   killing  or  injury  being  shown. 
In  numerous  cases  this  court  has  laid  down  the  law  concern- 
ing the  duties  of  engineers  in  charge  of  moving  railroad  loco- 
motives in  regard  to  cattle  and  live  stock  on  and  in  near 
proximity  to  the  railroad  track  and  in  front  of  the  moving 
cars.     In  Wilson  v.  Railroad,  90 M.  C.  69,  the  court  said:    **U 
the  mule  ran  off  the  road  quietly,  and  manifested  by  its  acts 
DO  great  alarm,  but  a  disposition  to  get  away  from  the  road, 
or  if  at  first  it  stood  still,  off  the  road,  until  the  near  approach 
of  the  train,  then  it  suddenly  ran  back  on  the  road  a  short 
distance  ahead  of  the  engine  and  was  killed,  the  engineer 
being  nnable  to  stop  the  train,  in  such  case  there  would   not 
be  negligence,  and  the  defendant  would   not  be  liable.     But, 
in  another  view,  if  the  mule  was  greatly  frightened  at  the 
whistle  and  the  train — was  panic  stricken,  ran  about  wildly 
and  recklessly  in  the  immediate  neighborhood  of  the  road — 
and  would  as  likely,  in  its  fright,  run  on  as  from  it,   and 
the  engineer  failed  to  slacken  the  speed  of  the  train,  and  the 
male  suddenly  dashed  back  on  the  road  and  was  killed  by  the 
engine,  this  would  be  negligence,  and  the  defendant  would  be 
liable  for  damages.     It  may  be  conceded  that  where  cattle  are 
qoietly  grazing,  resting,  or  moving  near  the  road— not  on  it — 
and  manifesting  no  disposition  to  go  on  it,  the  speed  of  the 
train  need  not  be  checked ;  but  the  rule  is  different  where 
the  cow  or  mule  is  on  the  road,  and  runs  on,  then  off.  along, 
near  to,  and  back  upon  it.     In  such  a  case  reasonable  dili- 
gence and  care  require  that  the  engineer  shall  slacken  the 
speed,  keep  the  engine  steadily  and  firmly  under  his  control, 
and,  if  need  be,  stop  it  until  the  danger  shall  be  out  of  the 
way."    That  case  is  cited  and  approved   by  this  court  in 
Snowden  v.  Railroad,   95  N.  C.  93,  and  Ward  v.  Railroad, 
iqqN.  C.  358,  13  S.  E.  926.     And  in  Doster  v.  Street  Railway, 
n7N.  C.  651,  23  S.  E.  449,  34  L.  R.  A.  481,  the  court  said: 
''Where  a  horse  is  being  driven  or  is  running  uncontrolled 
along  a  highway  parallel  to  a  railway  of  any  kind,  though    it 
give    unmistakable  evidence  by  its  movements  that  it   is 
alarmed   at  an   approaching  train   or  car,  the  engineer  or 
motorman  in  charge  is  not  negligent  in  failing  to  diminish 
the  speed  unless  the  animal  is  actually  on  the  track  in  his 
front,  or  he  has  reasonable  ground  to  believe  that  in  its  ex- 
cited state  it  is  about  to  go  or  may  go  upon  it,  so  as  to  cause 
a  collision."    We  think  that  the  dog  is  not  entitled  to  the 
same  consideration  at  tbe  hands  of  an  engineer  in  charge  of 
a  moving  locomotive  that  cattle  or  live  stock  are,  and  that 
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the  engineer  is  not,  therefore,  compelled  to   keep  either  a 
vig^ilant  lookout  for  dogs,  or  as  great  care  in  the  management  of 
his  engine  or  train,  so  as  to  prevent  their  injury,  as  he  is  for 
cattle  or  live  stock.     However,  the  dog  in  the  case  before  us 
suddenly  appeared  on  or  near  the  track,  and  manifested  no 
fear  or  excitement.     It  is  not  hazarding  too  much  to  say  that 
it  is  a  matter  of  common  knowledge  that  in  the  classification 
of  animal  life  (not  including  man;  the  dog  occupies  a  posi- 
tion in  point  of   intelligence,  fidelity,  and  afiection  superior, 
probably,  to  all  of  the  others.     He  is  known  to  have  been  for 
ages  not  only  an  animal  of  prey,  but  wonderfully  acquainted 
with  the  habits  and  ways  of  both  man  and  beast  and  birds, 
keenly  sensitive  as  to  sight,  hearing,  and  smell,  and  remark- 
ably agile  in  all  of  this  movements.     He  can,  by  training  and 
association  with  man,  become  adept  in  many  useful  employ- 
ments, and  can  be  taught  to  do  almost  anything  except  to 
speak.     They  are  known  ordinarily  to  be  able  to  take  care  of 
themselves  amidst  the  dangers  incident  to  their  surroundings. 
Where  a  horse,    or  a  cow,    or  hog,  or  any  of  the  lower 
animals  would  be  killed  or  injured  by  dangerous  agencies, 
the  dog  would  extricate  himself  with  safety.     In  a  line  witti 
the  foregoing  observations  is  one  in  the  opinion  in  the  case 
of  Jones  V.  Bond   (C.  C.)  40  Fed.  281,  where  the  court,  in 
denying  the  right  of  recovery  for  the  negligent  killing  of  a 
dog,  said:    ''I  presume  the  reason  that  other  cases  of  like  kind 
have  not  been  before  the  courts  is  that  the  dog  is  very 
sagacious  and  watchful  against  hazards,  and  possesses  greater 
ability   to  evert  injury  than  almost  any  other  animal;  in 
other  words,  takes  better  care  of  himself  against  impending 
dangers  than  any  other.     He  can  mount  an  embankment  or 
escape  from  dangerous  planes  where  a  horse  or  cow  would  be 
altogether  helpless;  hence  the  same  care  to  avoid  injuries  to 
an  intelligent  dog  on   a  railroad  is  not  required   of  those 
operating  the  trains  that  is  required  in  regard  to  other  ani- 
mals.    The  presumption  is  that  such  dog  has  the  instinct 
and  ability  to  get  out  of  the  way  of  danger,  and  will  do  so, 
unless  its  freedom  of  action   is  interfered  with   by  other  cir- 
cumstances at  the  time  and  place.'*     We  think,  therefore, 
that  the  dog,  on  account  of  his  superior  intelligence  and  pos- 
session of  the  other  traits  which  we  have  mentioned,  in  re- 
spect to  the  diligence  and  care  which  locomotive  engineers 
owe  to  their  owners  and  to  them,  must  be  placed  on  the 
same  footing  with  that  of  a  man  walking  upon  or  near  a  rail- 
road track  apparently  in  possession  of  all  his  faculties,  and 
that  the  engineer  would  be  warranted  in  acting  upon  the  be- 
lief that  the  dog  would  be  aware  of  the  approaching  danger, 
and  would  get  out  of  the  way  in  time  to  avoid  the  injury. 
As  the  engineer  would   be  negligent  if  he  ran  over  and  in- 
jured or  killed  a  man  on  the  track  who  was  apparently  help- 
less, so  he  would  be  if  he  killed   or  injured  a  dog  near  or 
upon  the  track  in  a  position  which  showed  that  he  was  help- 
less, or  totally  oblivious  of  his  surroundings. 
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Id  Citizens'  Rapid  Transit  Co.  v.  Dew,  lOO  Tenn.  317,  4$ 
S.  W.  790,  40  L.  R.  A.  518,  66  Am.  St.  Rep.  754,  the 
court  allowed,  a  recovery  because  it  appeared  that  the  dog 
which  was  killed  was  standing  upon  the  track  of  the  street 
railway*  engaged  in  pointing  some  birds,  which  fact  the 
motormao  saw  for  a  considerable  distance  before  the  car  ran 
over  the  dog.  Besides,  we  know  of  common  knowledge  that 
within  this  jurisdiction,  at  least,  there  is  scarcely  a  hoasehoM 
without  a  dog  or  dogs,  that  they  are  found  in  every  street 
and  public  place,  no  limitation  being  put  upon  their  free 
movements,  and  by  the  hundreds  they  daily  pass  in  our 
cities  and  towns  over  the  street  railway  track  where  and  as 
often  as  they  please.  If,  therefore,  it  should  be  required 
that  motormen  in  charge  of  these  cars  should  exercise  the 
same  degree  of  care  to  avoid  running  over  a  dog  that 
the  law  requires  of  them  to  avoid  injury  to  other  animals,  the 
public  convenience  of  rapid  transit  in  populous  communities 
would  be  seriously  impaired,  and  all  business  interests  made 
to  sufier.  As  the  defendant's  counsel  say  in  their  brief, 
''The  dog  would  be  absolute  master  of  the  situation,  and 
would  force  the  electric  cars  out  of  business."  The  true 
role,  we  are  satisfied,  should  be  that  street  railway  com- 
panies, when  their  cars  are  properly  equipped,  should  not  be 
held  liable  in  damages  for  the  killing  of  a  dog  by  one  of  the 
street  cars  in  motion,  unless  it  was  done  under  such  circum- 
stances as  to  justify  the  conclusion  that  the  killing  was  done 
either  willfully,  wantonly,  or  recklessly. 

The  nodispnted  evidence  in  this  case  renders  it  unnec- 
essary to  discuss,  according  to  the  view  of  the  law  which  we 
have  announced,  either  of  the  alleged  acts  of  negligence  ex- 
cept the  last  one,  to  wit,  the  failure  to  properly  equip  the 
cars  with  fenders.  The  plaintiff,  in  his  examination  in  chief, 
had  testified  as  to  the  killing  of  his  dog  and  its  value.  He 
was  afterwards  recalled,  and  then  testified,  over  the  defend- 
ant's objection,  that  he  had  measured  one  of  the  fenders  on 
one  of  the  cars,  and  found  that  it  was  25  inches  from  the 
track  on  one  side,  and  23  inches  from  the  track  on  the  other 
side;  and,  further,  that  he  saw  several  fenders  that  were 
about  the  same  height  from  the  track,  and  that  there  were 
three  or  four  different  kinds  of  fenders  on  the  cars,  and  that 
the  defendant  used  on  the  big  cars  a  very  different  fender 
from  that  used  on  the  little  cars,  and  that  it  was  a  little  car 
that  ran  over  his  dog.  That  evidence  ought  not  to  have 
been  received.  It  was  offered,  of  course,  to  prove  that  the 
fender  upon  the  car  that  killed  the  dog  was  either  improperly 
constructed  or  had  been  permitted  to  become  defective,  and 
the  jury  might  draw  the  inference  that,  if  the  fender  had  been 
of  standard  make  or  in  good  condition,  the  dog  would  not 
have  been  killed.  But  it  was  not  competent  to  show  that  the 
fender  on  the  car  which  killed  the  dog  was  defective  by  evi- 
dence to  the  effect  that  a  fender  on   one  of  many  cars  was 
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defective  or  out  of  repair.  The  evidence  would  be  too 
highly  conjectural.  Especially  is  this  so  in  this  case,  at  it 
appears  from  all  the  evidence  that  the  plaintiff  would  have 
had  no  difficulty  in  identifying  the  car  which  killed  the  dog. 
The  statement  of  the  plaintiff,  too,  that  there  were  several 
different  kinds  of  fenders  on  the  different  cars,  and  that  those 
on  the  big  cars' were  very  different  from  those  on  the  little 
cars,  and  that  one  of  the  latter  killed  the  dog.  did  not  amount 
to  evidence  of  any  kind  pertinent  to  the  case.  It  did  not  tend 
to  show  which  were  the  superior  fenders  or  which  were  de- 
fective fenders — those  on  the  big  cars  or  those  on  the  little 
cars.  The  evidence  was  misleading.  And,  besides,  the  very 
fact,  if  it  existed,  that  the  defendant  had  three  or  four  differ- 
ent kinds  of  fenders,  would  make  it  quite  clear  that  evidence 
of  one  kind  of  fender  on  one  of  the  cars  should  not  be  used 
to  show  how  another  car  was  equipped  as  to  the  fenders. 
The  motorman  testified  that  the  fender  on  the  car  which 
killed  the  dog  was  in  good  condition,  and  would  do  its  work 
well,  and  there  was  no  evidence  to  the  contrary.  The  motion 
of  the  defendant  to  nonsuit  the  plaintiff  because  there  was 
no  evidence  tending  to  show  negligence  on  the  part  of  the 
defendant,  ought  to  have  been  allowed. 
Error. 

DOUGLAS,  J.,  concurs  in  result. 


LOUISVILLE  &  N.  R.  CO.  v.  PAYNTEJR'S  ADM'X. 

(Court  of  Appeals  of  Kentucky,  Oct.  21,  1904.) 

[82  S.  W.  Rep.  412.] 

Contributory  Negligence— Pleading— New  Matter— Admission — Failure 

to  Traverse.* 
'  Civ.  Code  Prac.  I  126,  provides  that  every  material  allegation  of  a 
pleadinic  must  be  taken  as  true,  unless  specifically  traversed ;  and 
section  127  defines  a  ^* material  allegation"  as  one  necessary  for  the 
statement  or  support  of  a  cause  of  action  or  defense :  held^  that  since 
an  allegation  in  a  petition  that  deceased  was  in  the  exercise  of  ordi- 
nary care  when  he  was  killed  was  not  material  to  the  statement  of  a 
cause  of  action,  contributory  negligence  being  a  matter  of  defense, 
an  allegation  of  contributory  negligence  in  the  answer  was  new 
matter,  which  was  admitted  by  failure  to  traverse  by  a  reply. 

Same — Same — Admission— Failure  to  Traverse. 

That  the  allegation  that  deceased  was  exercising  ordinary  care  when 
killed  was  repeated  in  an  amended  petition  filed  after  the  answer, 
and  that  the  pleading  was  controverted  of  record,  did  not  operate  as 
a  denial  of  tlie  allegation  of  contributory  negligence  or  take  the 
place  of  a  reply. 

Hobson  and  Nunn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Larue  County. 
"Not  to  be  officially  reported." 

*As  to  whether  plaintiff  must  plead  freedom  from  contributory  neg- 
ligence, see  extensive  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  353; 
Haner  v.  Northern  Pac.  Ry.  Co.  (Idaho),  19  Am.  &  Eng.  R.  Cas., 
N.  S.,  628  (absence  of  must  be  pleaded). 
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Action  by  W.  V.  Paynter's  administratrix  against  the 
Looisville  &  Nashville  Railroad  Company.  From  a  jnds- 
meat  in   favor  of  plaintifi»   defendant  appeals.     Reversed. 

Poston  &  Moorman,  Edward  W.  Hines,  and  Benjamin  D. 
Warfield,  for  appellant. 
S.  M.  Payton  and  Robt.  L.  Greene,  for  appellee. 

BARK£R,  J.  W.  V.  Paynter  was  a  brakeman  in  the  em- 
ploy of  appellant.  At  the  time  of  his  death  be  was  on  a 
freight  train  being  operated  from  Lebanon  Junction  to 
Bardstown  Junction.  At  the  latter  place  the  conductor  in 
charge  of  the  train  undertook  to  move  14  flat  cars  from  the 
Y,  and  to  place  them  on  a  siding.  In  executing  this  duty 
Paynter   fell  to  the  track,  was  run  over,  and  instantly  killed. 

After  the  death  of  her  husband  appellant  qualified    as 
administratrix  of  his  estate,  and  instituted  this  action  to  re- 
cover damages  for  his  death.     Her  petition  states  a  cause  of 
action  by  alleging  the  death  of  her  husband  through  the  neg- 
ligence of  appellant  and  its  employee,  the  conductor  of  the 
train,  and  in  addition  it  negatives  by  anticipation  the  plea 
of  contributory  negligence,  by  alleging  the  exercise  of  ordi- 
nary care  by  the  decedent  at  and  before  the  time  he  was 
killed.     The  answer  places  in  issue  all  of  the  material  allega- 
tions of  the  petition,  and   in  addition  thereto  pleads  con- 
tributory negligence  by  the  decedent.     To  this  no  reply  was 
ever  filed.     Subsequently  an  amended    petition   was    filed, 
reiterating  all  of  the  statements  of  the  original,  with  additional 
allegations  of  negligence.     This  was  controverted  of  record, 
and  the  case  went  to  trial  in  the  Larue  circuit  court  at  the 
October  term,  1902.    At  the  close  of  all  of  appellee's  (plain- 
tiff's) testimony  the  court,  on  motion,  awarded  the  appellant 
a  peremptory  instruction  to  the  jury  to  find  for  it,  as  in  case 
of  nonsuit.     Afterwards,   upon  motion,  the  judgment  was 
set  aside,  and  a  new  trial  awarded  the  plaintifi  (appellee). 
Another  trial  resulted  in  a  verdict  for  $2, 500  in   favor  of 
appellee,  which  was  set  aside  by  consent,  and  a  new  trial 
again  awarded  the  defendant  (appellant).    A  third  trial  re- 
sulted in  the  jury  again  finding  a  verdict  in  favor  of  the 
plaintifli    (appellee)  in    the  sum  of  $2,500.     The  appellant 
now  appeals  from  the  order  setting  aside  the  first  verdict  ren- 
dered at  the  October  Term,  1902,  which  awarded  appellee 
(plaintifi)  a  new  trial,  and  also  from  the  last  verdict  against 
it. 

The  conclusion  we  have  reached  as  to  the  pleadings  in  this 
case  renders  it  unnecessary  that  the  evidence  concerning  the 
manner  of  the  death  of  appellee's  intestate  should  be 
examined  with  more  particularity  than  heretofore  stated. 
Section  126  of  the  Civil  Code  of  Practice  provides:  ''Every 
material  allegation  of  a  pleading  must,  for  the  purposes  of 
the  action,  be  taken  as  true,  unless  specifically  tra- 
versed.    »    *    ♦"    And    section     127:    **A    material    alle- 
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gation  is  one  which  is  necessary  for  the  statement  or 
support  of  a  cause  of  action  or  defense."  Am.  &  Kng. 
Encycl.  Law  (2d  Ed.)  vol.  s,  p.  i,  title  'Contributory 
Negligence/'  says:  ''The  authorities  are  well  nigh  un- 
animous that,  in  an  action  for  negligence,  the  plain- 
tifi  need  not  allege  that  the  injury  of  which  he  com- 
plains was  occasioned  without  his  fault,  or  that  he  was  not 
guilty  of  contributory  negligence,  as  the  rule  is  that  Mt  is  not 
necessary  to  allege  matters  which  would  come  more  properly 
from  the  other  side,'  and  contributory  negligence  is  con- 
sidered a  defense  that  the  defendant  must  make."  Paducah, 
etc.,  R.  Co.  V.  Hoehl,  12  Bush,  41;  L.  &  N.  R.  Co.  ▼. 
Wolfe,  80  Ky.  82;  Louisville,  etc..  Canal  Co.  v.  Murphy,  9 
Bush,  ({22;  Depp  v.  L.  &  N.  R.  Co.,  14  S.  W.  363,  12  Ky. 
Law  Rep.  366.  It  follows,  then,  that  the  allegations  of  the 
petition  negativing  the  negligence  of  the  decedent  were  im- 
material, and  the  affirmative  plea  of  contributory  negligence 
in  the  answer  was  not  responsive  to  them.  What,  then,  was 
the  effect  of  the  failure  of  appellee  to  reply  to  the  answer? 

The  case  of  the  Louisville  &  Nashville  R.  R.  Co.  v.  Copas, 
95  Ky.  460,  26  S.  W.  I79>  involved  the  identical  question  we 
have  here,  and  in  the  opinion  it  is  said:  ''The  plaintifi  in 
his  petition  had,  by  direct  averment,  negatived  any  negli- 
gence on  his  part,  still  it  was  incumbent  on  the  defendant  to 
rely  by  plea  on  such  contributory  negligence  on  the  part  of 
the  plaintifi  as  brought  about  the  injury,  and  but  for  which 
the  accident  would  not  have  happened.  Here  was  affirma- 
tive matter  that  required  a  reply,  and  the  defendant  was 
entitled  to  a  judgment  on  the  pleadings.  Was  its  right  to 
such  a  judgment  waived  by  failing  to  make  a  motion  for  sucfa 
a  judgment?  It  is  not  pretended  that  any  reply  was  filed,  or 
ofiered  to  be  filed,  and,  even  upon  motion  for  a  peremptory 
instruction,  the  court  would  have  been  compelled  to  sustain 
the  motion  if  appraised  of  the  condition  of  the  pleadings; 
but  the  court  was  not  required  to  examine  the  pleadings  for 
the  purpose,  unless  some  motion  was  made  for  a  judgment." 

In  the  case  of  Gore  v.  Illinois  Cent.  R.  Co.,  32  S.  W.  754, 17 
Ky.  Law  Rep.  799>  the  plaintiff  had  failed  to  controvert  the 
affirmative  allegations  of  the  answer  pleading  contributory 
negligence  The  opinion  states  the  rule  as  follows:  ''For 
another  reason  the  judgment  must  be  affirmed.  Section  386 
of  the  Civil  Code  of  Practice  reads  as  follows:  'Judgment 
shall  be  given  for  the  party  whom  the  pleadings  entitle 
thereto,  though  there  may  have  been  a  verdict  against  him.' 
Appellant's  failure  to  deny  the  allegations  of  the  answer, 
which  showed  that  the  injury  was  the  result  of  appellant's 
contributory  negligence,  entitled  appellee  to  a  judgment  not- 
withstanding the  verdict  may  have  been  for  appellant.  Had 
the  jury  returned  a  verdict  for  appellant,  appellee  could  have 
moved  the  court  to  have  returned  a  judgment  for  it,  and,  un- 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       143 

Louisville  A  N.  R.  Co.  v.  Pmjnter's  Adm'x 

der  the  pleadings,  such  motion  shoald  have  prevailed.  This 
being  true,  appellant  cannot  complain,  because  in  the  con- 
dition o(  the  pleadings  the  judgment  must  have  gone  for 
appellee,  regardless  of  the  instructions,  evidence,  or  ver- 
dict." See,  also,  L.  &  N.  R.  Co.  v.  Schweitzer's  Adm'r, 
14  Ky.  Law  Rep.  8S5;  White  v.  L.  &  N.  R.  R.  Co.,  22  S. 
W.  219,  IS  Ky.  Law  Rep.  49;  L.  &  N.  R.  Co.  v.  Mayfield, 
35  S.  W.  924,  18  Ky.  Law  Rep.  224;  I.  C.  R.  Co.  v.  Nail, 
51  S.  W.  168,  21  Ky.  Law  Rep.  281;  and  Brooks  v.  L.  &N. 
R.  Co.,  71  S.  W.  507,  24  Ky.  Law  Rep.  13 18. 

Under  the  pleadings  in  this  case,  the  appellant  was  entitled 
to  the  peremptory  instruction,  regardless  of  the  evidence, 
and  the  court  erred  in  setting  aside  the  order  made  at  the 
October  term,  1902.  This  being  true,  it  follows  that  upon 
the  return  of  the  case  the  court  should  set  aside  the  order 
granting  appellee  a  new  trial,  and  re-enter  the  first  judgment. 
Gherkin's  Adm'z  v.  L.  &  N.  R.  Co.,  30  S.  W.  651.  17  Ky. 
Law  Rep.  201 ;  Crowley  v.  L.  &  N.  R.  Co.,  55  S.  W.  434,  21  Ky. 
Law  Rep.  1434;  and  L.  &  N.  R.  Co.  v.  Ricketts,  52  S.  W. 
939,  21  Ky.  Law  Rep.  662.  The  principle  here  enunciated  is 
not  militated  against  by  that  line  of  cases  which  hold  that 
controverting  a  material  allegation  in  a  pleading,  by  alleg- 
ing the  converse  of  it  in  afiBrmative  language,  does  not  con- 
stitute new  matter  which  must  in  turn  be  controverted.  In 
those  cases  the  question  was,  did  the  afBrmative  language  con- 
stitute new  matter?  And  in  each  case  the  court  properly  held 
it  did  not,  and  therefore  no  responsive  pleading  was  re- 
qaired.  That  is  not  the  case  here.  That  the  plea  of  con- 
tributory negligence  is  new,  afiBrmative,  material  matter  is 
not  questioned,  and,  therefore,  unless  the  provisions  of  the 
Code  are  to  be  abrogated,  the  failure  to  deny,  for  the  pur- 
poses of  the  action,  admits  it  to  be  true. 

There  is  little  cogency  in  the  suggestion  that  because  the 
allegation  that  appellee's  intestate  was  exercising  ordinary 
care  at  the  time  of  his  death  is  repeated  in  an  amended  peti- 
tion filed  after  the  answer,  and  the  pleading  was  controverted 
of  record,  therefore  the  appellant  must  be  held  to  have  con- 
sented that  the  amendment  denies  the  allegation  of  con- 
tributory negligence  in  the  answer.  The  allegation  of  due 
care  in  the  petition  is  not  necessary  to  the  appellee's  cause  of 
action ;  consequently  it  is  immaterial,  and  we  know  of  no  rule 
which  permits  the  repetition  of  an  immaterial  allegation  to 
add  anything  to  its  value.  In  the  science  of  pleading,  as  in 
mathematics,  zero  plus  zero  equals  zero.  Nor  do  we  per- 
ceive upon  what  principle  controverting  an  immaterial  allega- 
tion puts  it  in  a  better  attitude  than  if  uncontroverted.  The 
principle  relied  on  in  L.  &  N.  R.  Co.  v.  Copas,  supra,  is  not 
obiter.  It  is  decided  there  that  the  failure  to  controvert  the 
allegation  of  contributory  negligence  was  waived  by  failure 
to  call  the  court's  attention  to  the  condition  of  the  pleading 
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by  motion  for  judgment;  but  it  was  necessary  to  decide  there 
was  a  defect  before  it  could  be  decided  that  the  defect  was 
waived. 

For  the  reasons  indicated,  the  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 

HOBSON  and  NUNN.  JJ.,  dissenting. 


CHICAGO  &  B.  I.  R.  CO.  et  al.  v.  COGGIN8. 

(Supreme  Court  of  Illinois,  Oct.  24, 1904.     On  rehearing,  Dec.  7,  1904.  Y 

[72  N.  E5.  Rep.  376.] 

Appellate  Court— Right  to  Review. 

A  point  not   made  in  the  Appellate  Court  cannot  be   considered  on 
appeal  in  the  Supreme  Court. 

Accident  at  Crossing— Contributory    Negligence— Instruction—Time 
of  Using  Care. 
Where  a  railway  company  in  an   action    for  personal  injuries  sus- 
tained by  bein^  struck  by  a  train  requested  an  instruction  that  plain- 
tiff could  not  recover  unless    he  was  using   reasonable  care   for  his- 
safety  **at  the   time  of  the   accident,"  it   cannot  complain   of  the 
court's  use  of  the   words  '^immediately  before  and  at  the  time  of  the 
accident"  on  the  ground  that  the  words  used  by  the   court  restricted 
the   jury  to  a  consideration  of  plaintiff's  conduct   only  after  he    had 
placed  himself  in  a  dangerous   position. 

Same — Same — Same — Calling  Attention  of  Jury  to  Particular  Facts. 

An  instruction,  in  an  action  against  a  railway  company  for  personal 
injuries  sustained  by  being  struck  by  a  train  at  a  street  crossings 
that  plaintiff  could  not  recover  if  he  failed  to  use  reasonable  care  *'to- 
ascertain  whether  any  train  was  approaching"  before  he  entered  on 
the  track,  was  properly  refused  because  it  was  apt  to  mislead  the 
jury  by  emphasizing  the  duty  of  plaintiff  with  regard  to  the  exercise - 
of  due  care,  thereby  drawing  the  jury's  attention  to  particular  facts. 

Appeal  from  Appellate  Court,  First  District. 

Action    by    Dominick    Coggins   against  the  Chicago  & 
Eastern  Illinois  Railroad  Company  and  another.     From  a 
judgment  of  the  Appellate  Court  affirming  a  judgment  for* 
plaintiff,  defendants  appeal.     Affirmed. 

This  was  an  action  on  the  case,  brought  in  the  superior 
court  of  Cook  county  on  October  20,  1899,  by  Dominick 
Coggins,  appellee,  against  the  Chicago  &  Eastern  Illinois 
Railroad  Company  and  the  Chicago  &  Western  Indiana  Rail- 
road Company,  the  appellants,  to  recover  for  personal  injuries 
received  by  Coggins  from  being  struck  by  a  locomotive 
attached  to  a  train  of  cars  and  belonging  to  and  operated  by 
the  first  above  named  railroad  company.  The  track  on  which 
the  engine  and  cars  were  being  run  at  the  time  of  the  injury 
belonged  to  the  last  above  named  railroad  company,  and  it 
was  made  a  defendant  on  the  theory  that  it  was  liable  for 
the  injury  because  it  was  the  lessor  of  the  company  whose, 
engine  and  cars  inflicted  that  injury. 
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The  accident  occorred  at  the  intersection  of  Root  street* 
and  east  and  west  street  in  Chicago*  with  the  railroad  track 
above  referred  to.     There  are  also  a  namber  of  other  parallel 
railroad  tracks  at  this  place*  running  north  and  south.    The 
three  eastern  tracks  are  known  as  the  ^'Pennsylvania  tracks.'' 
Immediately  west  of  them  are  the  tracks  of  the  Chicago  & 
Western  Indiana  Railroad  Company*  referred  to  as  the  '' In- 
diana tracks."    These  are  four  in  number.     The  one  farthest 
east  is  nsed  for  north-bound  passenger  trains,  the  one  next 
west  for  south-bound  passenger  trains,  and  the  other  two  for 
freight  trains.     West  of  these  Indiana  tracks  are  the  Wabash 
tracks*  there  being  four  or  five  of  them.     An  ordinary  rail- 
road gate  is  located  immediately  west  of  the  Indiana  tracks* 
being  between  those  tracks  and  the  Wabash  tracks.     The 
same  kind  of  gate  is  also  located  immecjiately  east  of  the 
Pennsylvania  tracks.    The  entire  surface  of  Root  street  at 
this  intersection  is  covered  with  planks.     There  are  also  side- 
walks on  the  north  and  south  sides  of  the  street  crossing  the 
tracks.     There  is  no  depot  or  ticket  ofiBce  there,  and  no 
tickets  are  sold   irom  that  point.     About  6oo  feet  north  of 
Root  street  there  is  a^  surface  crossing  with  the  tracks  of 
another    railroad.     This  again  occurs  at  a  point  937  feet 
north  of  Root  street.     The  evidence  tends  to  show  that  all 
north-bound  passenger  trains  running  on  the  Indiana  tracks 
stop  at  Root  street  and  take  on  and   discharge  passengers, 
but  that  south-bound  trains  do  not  stop  there.    The  testi- 
mony of  appellants  was  to  the  efiect  that  the  north-bound 
trains  stopped  at  this  point  on  account  of  the  two  crossings 
with  the  tracks  north,  which  are  above  referred  to,  and   not 
for  the  purpose  of  receiving  or  discharging  passengers;  that 
no  signals  were  there  given  by  any  member  of  the  train  crew 
to  the  engineer  to  start  the  train;  and  that  when  persons  did 
get  on  there  fares  were  collected  from  the  last  preceding 
station  to  the  destination  of  the  passenger. 

The  evidence  tends  to  show  that  on  the  morning  of 
September  9,  1899*  appellee  left  Flanley's  Empire  House, 
where  he  was  working,  to  go  to  the  Polk  Street  Depot  to 
meet  his  sister-in-law,  who  was  expected  to  arrive  on  a  train 
about  7:30  o'clock  that  morning.  He  rode  on  a  street  car 
going  east  until  he  reached  the  railroad  tracks  above  men- 
tioned. He  then  saw  a  north-bound  passenger  train,  belong- 
ing to  the  Chicago  &  Eastern  Illinois  Railroad  Company* 
standing  across  Root  street,  the  engine  being  north  and  the 
last  coach  south  of  that  street.  He  left  the  street  car,  and 
walked  across  the  Wabash  tracks  in  a  southeasterly  direction 
until  he  came  to  the  south  sidewalk,  and  then  proceeded  east 
on  that  sidewalk  across  the  two  freight  tracks  of  the  Indiana 
Railroad  Company.  While  crossing  the  third  track  from  the 
wr^t,  a  south-bound  passenger  train  belonging  to  the  Chicago 
&  Eastern  Illinois  Railroad  Company  struck  him,  inflicting 
the  injuries  complained  of  in  this  suit.     He  testified  that 
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^hen  he  left  Flanley's  Empire  House  be  intended  to  go  to  the 
Root  street  railroad  crossing  and  take  a  train  to  the  Polk 
Street  Depot;  that  when  he  left  the  street  car  be  started 
across  the  tracks  to  board  the  north-bound  train,  which  was 
standing  there,  and  which  belonged  to  the  last-mentioned 
railroad  company.  The  evidence  tends  to  show  that  this 
north-bound  train  stopped  several  minutes  on  this  occasion 
while  persons  were  getting  ofi  and  on  the  cars,  and  that,  had 
appellee  not  been  struck  by  the  south-bound  train,  he  would 
have  had  ample  time  to  board  the  north-bound  train,  as  he 
testified  it  was  his  intention  to  do.  The  evidence  also  tends 
to  show  that  the  gates  west  of  the  Indiana  tracks  were  open 
at  the  time  appellee  went  upon  those  tracks  and  also  at  the 
time  he  was  struck,  and  further  tends  to  show  that  the  bell 
was  not  ringing,  and  that  the  whistle  was  not  blown  until 
just  as  the  engine  struck  appellee.  Coggins  testified  that 
before  going  upon  the  tracks  he  looked  both  north  and  south 
for  approaching  trains,  and  saw  none,  but  that  he  did  not 
look  north  again  after  he  had  passed  within  the  we^t  gate; 
that  although  his  senses  of  sight  and  hearing  were  ex- 
ceptionally good,  he  received  no  warning  of  the  approach  of 
the  train. 

At  the  close  of  the  evidence  for  the  plaintiff  the  defendants 
moved  the  court  to  give  an  instruction,  in  writing,  directing 
the  jury  to  return  a  verdict  for  the  defendants.  The  motion 
was  denied,  and  the  instruction  refused.  At  the  close  of  all 
the  evidence  a  similar  motion  was  made  and  instruction 
offered,  with  the  same  result.  The  jury  returned  a  verdict 
for  $12,500  in  favor  of  the  plaintiff,  on  which  judgment  was 
subsequently  rendered,  motions  for  a  new  trial  and  in  arrest 
of  judgment  having  been,  respectively,  overruled.  The  canse 
was  taken  to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  superior  court  was  affirmed,  and 
appellants  now  appeal  to  this  court. 

The  cause  was  tried  upon  counts  of  the  declaration  num- 
bered s,  6,  and  7.  The  fifth  charges  a  violation  of  the  stat- 
utory duty  to  ring  the  bell  or  sound  the  whistle  as  the  south- 
bound train  approached  Root  street.  The  sixth  charges  that 
the  Chicago  &  Eastern  Illinois  Railroad  Company  habitually 
stopped  its  north-bound  passenger  trains  at  the  Root  street 
crossing  and  habitually  received  and  discharged  passengers 
there,  and  that  in  violation  of  its  duty  to  intending  pas- 
sengers it  carelessly  and  negligently  ran  the  south-bound  train 
over  the  crossing  upon  a  track  next  to  and  parallel  with  the 
track  upon  which  the  north-bound  passenger  train  was  stand- 
ing. The  seventh  count  charges  that  the  negligence  con- 
sisted in  failing  to  keep  the  tracks  next  to  the  standing  train 
free  from  moving  locomotives,  and  in  negligently  running 
the  south-bound  train  past  the  standing  train  at  a  high  rate  of 
speed. 
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CalboDD,  Lyford  &  Sbeean,  for  appellants. 
James  W.    Dancan,   C.   Le  Roy  Brown,   and   Charles  J. 
Gould,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Appellants  first  con<^ 
tend  that  under  their  twelfth  instraction  which  was  given 
to  the  jury  the  court  conditioned  the  right  of  plaintifi  to  re- 
cover herein  upon  the  existence  of  the  relation  of  carrier  and 
passenger  between  the  parties,  thus  limiting  the  issues  to  be 
decided  by  the  jury;  that  there  is  no  evidence  in  the  record 
tending  to  show  such  relation,  and  for  that  reason  the  judg- 
ment should  be  reversed.  Appellee,  having  obtained  leave, 
filed  in  this  court  a  certified  copy  of  appellants'  brief  and 
argament  in  the  Appellate  Court.  It  appears  therefrom  that 
this  point  was  not  made  in  that  court;  consequently  it  can- 
not be  considered  here. 

Appellants  also  question  the  action  of  the  circuit  court  in 
modifying,  and  in  giving  as  modified,  their  eleventh  instruc- 
tion, and  in  refusing  their  fourteenth  and  fifteenth  instruc- 
tions. The  eleventh  instruction,  as  requested,  read  as 
iollows: 

'The  plaintiff  cannot  recover  in  this  case  unless  it  is 
proved  by  a  preponderance  of  the  evidence  not  only  that  the 
defendants  were  guilty  of  the  negligence  charged  against 
them  in  the  plaintiff's  declaration,  or  some  count  thereof,  but 
that  Coggins  was  using  reasonable  care  for  his  safety  at  the 
time  of  the  accident;  and  if  the  jury  shall  find  from  the  evi- 
dence that  Coggins  did  not  use  reasonable  care  io  ascertain 
whether  any  train  was  approaching  front  the  north  and  care-' 
Ussly  plcued  himself  on  or  alongside  of  the  track  on  which  the 
south-bound  train  was  running  so  near  to  it  as  to  expose  himself 
to  the  danger  of  being  struck  by  the  said  train^  or  carelessly 
stepped  in  front  of  said  train  as  it  had  almost  reached  him^  then 
the  plaintiff  cannot  recover^  and  their  verdict  should  be  for  the 
defendants, ' ' 

The  court  modified  the  instruction  by  striking  out  the  por- 
tion italicized  and  inserting  in  lieu  thereof  the  following: 
^'Or  ordinary  care  for  bis  own  safety  immediately  before  and 
at  the  time  of  the  accident  complained  of,  then  the  plaintiff 
cannot  recover,  and  their  verdict  should  be  for  the  defend- 
ants," and  gave  the  instruction  so  modified  to  the  jury.  It 
is  not  urged  that  there  was  error  in  giving  the  instruction  as 
modified,  except  it  is  said  that  the  use  of  the  term  '^imme- 
diateiy  before  and  at  the  time  of  the  accident"  restricted  the 
jary  to  a  consideration  of  the  conduct  of  the  plaintiff  only 
after  he  had  placed  himself  in  a  dangerous  position,  and 
would  lead  them  to  disregard  his  conduct  prior  thereto,  even 
though  the  evidence  showed  that  be  was  guilty  of  negligence 
ID  having  placed  himself  in  a  position  of  danger.  As  appel- 
lants used  the  expression  ''at  the  time  of  the  accident,"  in 
drawing  the  first  part  of  the  instruction,  to  specify  the  period 
daring  which  Coggins  was  required  to  use  reasonable  care. 
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tbey  are  not  in  a  position  to  urge  this  objection.     Bat  the 
point  is  without  merit  in  any  event.     Lake  Shore  &  Michigan 
Southern  Railway  Co.  v.  Johnsen,  13s  111.  64i»  26  N.  £.  510; 
Cleveland,   Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  v. 
Keenan,  190IIII.  217,  60  N.  E.  107.     Appellants  contend,  how- 
ever, that,  as  given,  this  instruction  is  a  mere  abstract  prop- 
osition of  law,  and  that  there  was  error  in  modifying  it,  be- 
cause they  were  entitled  to  have  the  principle  therein  stated 
applied  to  the  facts  of  the  case,  and  to  have  the  jury's  atten- 
tion directed  to  the  plaintiff's  failure  ''to  take  any  means  to 
ascertain  whether  any  trains  were  approaching  before  ap- 
pellee entered  upon  the  track*';  and  it  is  urged  that  appel- 
lants had  the  right  to   have  the  jury  pass  upon  the  question 
whether  appellee  used  reasonable  care  to  ascertain  whether 
any  train  was  approaching  from  the  north,  and  that  they 
were  entitled  to  an  instruction  calling  the  attention  of  the 
jqry  to  the  fact  that  it  was  the  duty  of  appellee,  not   merely 
to  use  reasonable  care  ''to  avoid  injury  by  the  train  after  dis- 
covering its  approach,  but  also  to  exercise  reasonable  and 
ordinary  care  to   ascertain    whether    any    such  train    was 
approaching.*'     We  are  inclined  to  the  view  that  this  instruc- 
tion,  as  requested,   violates  the  rule  that  "an   instruction 
should  not  draw  the  attention  of  the  jury  to  particular  facts." 
Chapman  v.  Cawrey,  50  111.  512;  Drainage  Com'rs.  v.  Illinois 
Central  Railroad  Co.,  158  111.   353,  41  N.   E.    1073.     It  was 
apt  to  mislead  the  jury  by  emphasizing  the  duty  of   plaintiff 
with  regard  to  the  exercise  of  due  care  to  avoid  danger  from 
the  particular  train  approaching  from  the  north  as  he  crossed 
the  tracks  toward  the  north-bound  train.     It  was  his  duty  to 
exercise  reasonable  care  for  his  personal  safety.     His  mind 
would  naturally  be  intent  upon  reaching  the  north-bound  train 
and  entering  it  in  safety  before  it  began  moving.     Trains 
might  pass  either  north  or  south  upon  the  tracks.     Teams 
and  vehicles  of  various  kinds  might  come  upon  the  crossing. 
It  was  his  duty  to  use  reasonable  care  to  avoid  danger  from 
trains  passing  in  either  direction  and  from  every  other  agency 
from  which  injury  might  be  received,  and  it  would  have  been 
proper  to  have  so  instructed  the  jury;  but  to  call  their  atten- 
tion particularly  to  his  duty  to  exercise  such  care  to  ascer- 
tain whether  any  train  was  approaching  from  the  north  was 
to  call  their  attention  to  the  fact  that,  if  he  had  stopped  as 
soon  as  he  came  upon  the  Chicago  &  Western  Indiana  tracks* 
and  turned  and  looked  to  the  north,  he  could  have  seen  the 
approaching  train,  and  avoided  injury,  and  might  have  led 
the  jury  to  conclude  that  a  failure  to  take  that  course  would 
necessarily  bar  9  recovery. 

In  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gunder- 
son,  74  111.  App.  3S6,  it  was  held  that  an  instruction  was 
erroneous  which  advised  the  jury  that  a  person  going  upon  a 
railroad  track  "must  look  both  ways,  listen  for  trains,  and 
avoid  being  injured  by  them,  if  he  can  do  so  by  the  exercise 
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of  reasonable  cate  and  caution."  The  case  came  to  this 
court,  where  the  judgment  of  the  Appellate  Court  was 
affirmed  in  Chicago,  Burlington  &  Quincy  Railroad  Co.  v. 
Gunderson,  174  III.  495,  51  N.  E.  708.  We  regard  the  in- 
struction under  consideration  there  and  the  one  now  before 
us  as  alike  in  principle. 

No  error  was  committed  in  refusing  the  fourteenth  and 
fifteenth  instructions  asked  by  appellants,  as  each  was  ob- 
jectionable in  the  same  respect  as  was  the  eleventh  in  its 
original  form. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 
Judgment  affirmed. 

On  Rehearing. 

SCOTT,  J.  Appellants  now  insist  that  their  eleventh  in- 
struction, as  requested,  is  in  substance  identical  with  appel- 
lant's twelfth  instruction  in  C.  C.  Ry.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  294,  477,  the  refusal  of  which  was  in  that 
case  held  to  be  error.  We  are  entirely  satisfied  with  the 
views  there  expressed  relative  to  that  instruction,  but  the 
one  now  before  us  is  materially  different.  The  instruction 
in  the  O'Donnell  Case  submitted  to  the  jury  the  question 
whether  ordinary  care  required  the  party  injured  to  ascer- 
tain before  going  upon  the  track  whether  a  car  was  approach- 
ing* and  the  question  whether,  before  going  upon  the  track, 
he  could,  by  the  exercise  of  ordinary  care,  have  ascertained 
whether  a  car  was  approaching.  The  instruction  now  before 
as  omits  both  of  these  propositions.  In  the  case  in  208  111., 
70  N.  E.,  the  instruction  submitted  to  the  jury  for  their  con- 
sideration every  question  necessary  to  be  decided  in  determin- 
ing whether  the  party  injured  had  exercised  due  care.  The 
instruction  here  does  not  submit  every  such  question,  and  is 
objectionable  because  it  directs  the  attention  of  the  jury 
particularly  to  those  facts  upon  which  the  questions  which  it 
does  submit  arise.  The  petition  for  rehearing  will  be 
denied. 

Rehearing  denied. 


INDIANA,  I.  &  I.  R.  CO.  v.  OTSTOT. 

(Supreme  Court  of  Illinois,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  387.] 

Injury  to  Section  Hand — Contributory  Negligence — Question  for  Jury. 
In  an  action  by  a  railroad  section  hand  for  injuries  resulting 
from  being  struck  by  an  engine  while  at  work  between  the  rails,  evi- 
dence examined,  and  whether  plaintiff  was  in  the  exercise  of  due 
care  at  the  time  of  the  accident,  held  to  be   a  question  for  the  jury. 

Negligence — Question  for  Jury. 

Whether  defendant  was  guilty  of  negligence,  held  to  be  a  question 
for  the  jury. 

Assumption  of  Risk — Question  for  Jury. 

Whether  plaintiff  had  assumed    the  risk,  held  to  be  a  question  for 
the  jury. 
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Fellow  Servants— Section  Hand  and  Engineer— Different  Departmente 
— Question  for  Jury.* 
Whether  the  employee  of  the  defendant  in  charge  of  the  engine 
by  which  plaintiff  was  injured,  and  the  plaintiff,  a  aection  hand, 
were  employees  whose  duties  brought  them  into  such  habitual 
association  as  would  afford  them  power  and  opportunity  of  exercising 
an  influence,  each  upon  the  other,  promotive  of  their  mutual  safety, 
and  therefore  fellow  servants,  was  a  question  for  the  jury. 

Same — Different  Departments — Limitation.* 

To  create  the  relation  of  fellow  servants,  the  employees  must  be 
directly  co-operating  with  each  other  in  a  particular  work  at  thn  time 
of  the  injury,  or  their  usual  duties  must  be  such  as  to  bring  them 
into  such  habitual  association  as  will  afford  them  the  power  and 
opportunity  of  exercising  an  influence,  each  upon  the  other,  promo- 
tive of  their  mutual  safety. 

Instructions. 

Where  a  party  offers  several  instructions  embodying  the  same  prop- 
osition in  varying  language,  some  only  of  which  are  given,  he  will 
not  be  heard  to  complain  because  the  court  refuses  the  one  the  party 
considers  most  important. 

Damages — J  ury  Questions-*  I  nstructions . 

In  an  employee's  personal  injury  suit,  a  charge  that  the 
jury  should  not  arrive  at  their  verdict  by  chance,  and,  in 
the  event  of  a  finding  for  plaintiff,  should  not  determine  the 
amount  by  adding  the  amount  individual  jurors  think  ought  to  be 
awarded  and  dividing  the  sum  by  the  number  of  jurors  voting,  was 
properly  refused,  where  it  was  coupled  with  incorrect  and  misleading 
statements  of  the  law  of  negligence,  and  in  reference  to  the  duty  of 
a  juror  to  refrain  from  consenting  to  a  verdict  which  does  not  meet 
with  the  approval  of  his  judgment. 

Signals — Positive  and  Negative  Testimony — Instructions.! 

instructions  to  the  effect  that  affirmative  testimony  of  witnesses 
that  they  heard  a  bell  ring  is  of  more  force  as  evidence  than  oppos- 
ing statements  of  witnesses  of  equal  credibility  that  they  did  not 
hear  the  bell  ring  are  properly  refused  when  not  based  on  the 
hypothesis  of  equal  opportunity. 

Remarks  of  Counsel. 

Counsel  has  no  right  to  advise  the  jury  that  he  does  not  intend  to 
ask  any  instructions. 

Same— Harmless  Error. 

At  the  close  of  the  evidence  the  court,  in  the  presence  of  the  jury, 
addressing  counsel,  directed  them  to  pass  up  their  instructions. 
Counsel  for  plaintiff  replied,  '^We  haven't  any  instructions  to  pass 
up,  your  honor."  Objection  was  made  by  defendant,  and  sustained: 
held  that,  as  the  statement  was  elicited  by  the  court's  direction  and 
was  directly  responsive  thereto,  and  as  defendant  obtained  the  only 
relief  that  it  asked,  which  was  that  its  objection  be  sustained,  the 
remarks  of  counsel  were  not  cause  for  reversal  of  a  judgment  for 
plaintiff. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Henry  Otstot  against  the  Indiana,  Illinois  &  Iowa 

*For  authorities  in  this  series  on  the  subject  of  the  different  de' 
partment  limitation  of  the  fellow-servant  rule,  see  foot-note  appended 
to  Indianapolis  &  G.  R,  T.  Co.  v.  Foreman  (Ind.),  11  R.  R.  R.  214, 
34  Am.  &  Kng.  R.  Cas.,  N.  S.,  214. 

tAs  to  the  comparative  weight  of  negative  and  affirmative  testi- 
mony as  to  whether  or  not  crossing  signals  were  given,  see  foot- 
note appended  to  Chicago,  etc.,  Ry.  Co.  v,  Andrews  (C.  C.  A.),  12 
R.  R.  R.  584,  35  Am.  &  Kng.  R.  Cas.,  N.  S.,  584;  foot-note  appended 
to  St.  Louis  A  S.  F.  R.  Co.  v.  Brock  (Kan.),  12  R.  R.  R.  613,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  613. 
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Railroad  Company.  From  the  judgment  of  the  Appellate 
Coort  (103  111.  App.  136)  affirming  a  jadgment  for  plaintifl, 
defendant  appeals.     Affirmed. 

Glennon,  Cary  &  Walker  and  Reeves  &  Boys,  for  appellant. 
Arthur  H.  Shay,  Browne  &  Wiley,  and  Brewer  &  Strawn, 
for  appellee. 

SCOTT,  J.  This  is  an  appeal  from  a  jndgment  of  the 
Appellate  Coart  for  the  Second  District,  affirming  a  jadg- 
ment of  the  circuit  conrt  of  La  Salle  county  for  the  sum  of 
$8,000,  recovered  by  appellee  against  appellant  for  personal 
injuries. 

One  terminus  of  appellant's  railroad  is  at  Streator,  111., 
where  it  has  extensive  switchyards.  Lundy  street,  in  that 
city,  is  a  street  running  east  and  west.  North  from  that  street, 
in  the  following  order  and  parallel  thereto,  are  Livingston, 
Wilson,  Bridge,  and  Main  streets.  Between  Lundy  street 
and  Main  street  the  main  track  of  appellant  runs  north  and 
south.  This  track  approaches  Lundy  street  from  the  south, 
and,  together  with  all  the  other  tracks  of  appellant,  termi- 
nates at  or  near  Main  street.  The  depot  is  located  on  Bridge 
street,  about  one  block  south  of  the  terminus  of  appellant's 
tracks.  About  100  feet  south  of  Lundy  street  a  switch  leaves 
the  main  track  on  the  east  side,  and  runs  first  in  a  north- 
easterly direction.  As  it  approaches  Main  street,  however, 
it  gradually  turns  in  a  northwesterly  direction,  and  again  inter- 
sects the  main  track.  This  switch  is  known  as  the  'Mead 
track."  Between  this  lead  track  and  the  main  track  are  five 
switch  tracks,  which  are  parallel  with  the  main  track  and 
connect  at  both  ends  with  the  lead  track.  Where  the  lead 
track  leaves  the  main  track  south  of  Lundy  street,  is  switch 
stand  No.  i.  Following  the  lead  track  northeast, 
switch  stand  No.  2  is  located  at  the  intersection  of  the  first 
switch  track  with  the  lead  track,  switch  stand  No.  3  at  the 
intersection  of  the  second  track,  and  switch  stand  No.  4, 
where  the  accident  hereinafter  mentioned  occurred,  at  the 
intersection  of  switch  track  No.  3. 

Appellee  was  a  section  hand,  and  on  the  morning  of  Feb- 
ruary 7,  igoo,  at  7:15  o'clock,  the  section  gang,  composed  of 
Harry  Sawyer,  the  foreman,  and  of  Mull,  Lantzer,  and 
appellee,  section  hands,  was  proceeding  south  on  a  hand  car 
on  the  main  track,  for  the  purpose  of  going  to  the  round- 
house, which  was  situated  in  the  yards  south  of  Lundy  street, 
for  the  purpose  of  cleaning  out  the  ash  pit.  When  they  got 
to  Lundy  street  they  found  the  main  track  south  of  them 
blocked,  and  the  foreman  directed  them  to  take  the  hand 
car  off  the  track  and  clean  out  the  switch  points  along  the 
lead  track.  They  first  commenced  work  at  switch  stand  No. 
2.  then  moved  to  No.  3,  and  then  to  No.  4.  While  engaged 
10  throwing  out  the  water  that  had  collected  between  the 
rails  at  switch  stand  No.  4,  Mull  and  appellee  were  standing 
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between  the  rails,  facing  south.  At  that  time  Mnmaw, 
a  hostler  in  the  employ  of  the  appellant,  backed  locomotive 
engine  No.  9  south  on  switch  track  No.  4,  which  is  next  east 
of  switch  track  No.  3,  and  intersects  the  lead  track  at  switch 
stand  No.  $.  The  engine  followed  the  switch  to  the  lead 
track,  and  then  came  along  the  lead  track  until  the  tender 
struck  appellee,  knocking  him  down.  The  two  rear  wheels 
ran  over  his  left  leg,  necessitating  its  amputation,  and  he 
was  otherwise  injured.  Mull,  one  of  the  other  sectionmen, 
who  was  working  alongside  of  appellee  and  facing  the  same 
way,  was  struck  and  slightly  injured  at  the  same  time. 

Appellee  brought  suit,  and  filed  a  declaration  consisting  of 
five  counts.  The  first  charges  negligence  in  driving  the 
engine  along  the  track;  the  second  charges  negligence  in  that 
the  hostler  failed  to  ring  a  bell  or  sound  a  whistle  to  warn  ap- 
pellee of  the  approach  of  the  engine;  the  third  count  charges 
willful  and  wanton  negligence  on  the  part  of  the  hostler  in 
charge  of  the  engine;  the  fourth  count  charges  that  the  de- 
fendant failed  to  furnish  a  sufficient  number  of  servants  to 
properly  operate  the  engine,  and  carelessly  and  negligently 
placed  the  same  in  the  careof  but  one  of  its  servants;  the  fifth 
charges  that  the  defendant  carelessly  and  negligently  placed 
the  engine  in  charge  of  an  unskillful  and  reckless  person. 
The  plea  was ''not  guilty."  At  the  close  of  the  plaintiff's 
evidence,  and  again  at  the  close  of  all  the  evidence,  appel- 
lant moved  the  court  to  direct  a  verdict  for  the  defendant. 
The  motion  was  denied  in  each  instance,  and  this  action  of 
the  court  is  assigned  as  error,  and  the  question  is  thereby 
presented  whether  there  is  any  evidence  in  the  record  which, 
with  the  legitimate  inferences  to  be  drawn  therefrom,  is  suffi- 
cient to  warrant  a  verdict  in  favor  of  the  plaintiff. 

It  is  first  insisted  that  there  is  no  evidence  that  appellee 
was  in  the  exercise  of  due  care  for  his  own  personal  safety 
at  the  time  of  the  accident,  and  this  is  based  on  the  fact  that 
he  did  not  keep  such  a  lookout  to  the  north  and  back  of  him, 
at  the  place  where  he  was  working,  as  would  enable  him  to 
ascertain  that  the  engine  was  approaching  from  that  direc- 
tion. He  had  been  in  the  employ  of  the  appellant  as  a  section 
hand  for  two  years.  His  duties,  ordinarily,  were  confined  to 
the  switch  yards  at  Streator,  which  extended  from  Main  street, 
where  all  the  tracks  terminated,  south  and  east  along  the 
main  track  a  distance  of  2i  to  3  miles.  In  some  emergencies, 
however,  he  was  sent  out  to  work  at  places  beyond  the  yards, 
as  the  exigencies  of  the  business  of  appellant  required.  On 
the  morning  in  question,  engine  No.  9  came  in  with  a 
freight  train  about  6:45  a.  m.  It  stopped  at  the  roundhouse, 
which  is  about  a  mile  from  Main  street,  for  the  hostler,  and 
then  proceeded  north  to  the  depot,  which  was  near  Main 
street.  There  it  was  uncoupled,  and  the  hostler  took  it  over 
on  the  switch  to  a  place  just  south  of  Livingston  street, 
where  it  was  standing  prior  to  the  time  it  was  moved  south 
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at  the  time  the  accident  occurred,  and  it  stood  there  for 
abont  a  half  hour.  That  place  is  about  i8o  feet  north  of 
switch  stand  No.  4.  When  appellee  ^as  at  work  just  prior 
to  the  accident,  there  was  an  engine  in  the  yards  south  of 
Lnndy  street  switching  freight  cars,  and  using  the  switch 
tracks  and  the  lead  track  upon  which  the  appellee  was 
at  work.  Appellee  was  facing  south,  and  this  engine 
which  was  engaged  in  switching  freight  cars  was  south 
of  him.  He  testified  that  he  did  not  know  that  there 
was  any  engine  in  the  yards  north  of  him,  and  that  as 
he  worked  he  looked  around  every  one  or  two  or  three  min- 
utes to  see  whether  any  engine  was  approaching  from  the 
north,  but  did  not  see  engine  No.  9,  or  know  that  it  was 
north  of  him,  until  it  struck  him.  It  is  not  contended  that 
he  was  in  an  improper  place  or  position  to  do  the  work  which 
he  had  been  directed  to  do  by  his  foreman.  His  attention 
would  naturally  be  engrossed  by  his  occupation.  He  knew  of 
the  engine  working  south  of  him,  and  would  be  on  the  alert 
to  avoid  any  danger  from  that  direction.  He  did  not  know 
of  the  one  north  of  him.  Under  these  circumstances,  we  re- 
gard the  question  whether  he  was  in  the  exercise  of  due  care 
as  one  for  the  jury. 

When  Mumaw  took  charge  of  the  engine,  he  backed  it  down 
from  Main  street  on  track  No.  4  until  he  crossed  Livingston 
street.  There  he  stopped  the  engine  and  waited  until  the 
tracks  south  of  him  were  cleared  by  the  switch  engine  so 
that  he  could  reach  the  roundhouse.  There  is  evidence  that 
at  the  time  of  starting  the  engine  south,  after  the  tracks 
were  cleared,  just  before  the  accident,  Mumaw  knew  that 
these  section  hands  were  working  on  the  track  at  switch 
stand  No.  4*  aod  that  he  started  the  engine  and  ran  it  over 
the  distance  intervening  the  point  at  which  it  had  been 
stopped,  just  south  of  Livingston  street  and  the  point  where 
it  struck  the  appellee,  without  ringing  the  bell,  or  sounding 
the  whistle,  or  giving  other  warning  of  its  approach.  From 
this  evidence  the  jury  might  well  infer  negligence  on  the 
part  of  the  appellant. 

Counsel  suggest  that  the  injury  to  appellee  resulted  from  a 
risk  which  he  had  assumed.  The  evidence  tends  to  show 
that  the  proximate  cause  of  the  accident  was  the  negligence 
of  the  defendant  in  failing  to  give  appellee  warning  of  the 
approach  of  the  engine,  and  it  appeared  from  the  testimony 
of  appellee  that  he  had  frequently  seen  Mumaw  in  charge  of 
a  moving  engine  when  the  whistle  was  not  sounding  and  the 
bell  was  not  ringing,  and  it  is  said  that  by  reason  of  this  fact, 
and  of  the  further  fact  that  he  had  not  made  any  complaint 
of  Mumaw's  conduct  in  this  regard,  he  had  assumed  the  risk 
of  any  injury  that  he  might  receive  as  a  result  of  Mumaw 
operating  an  engine  without  ringing  the  bell  or  sounding  the 
whistle.  If  it  be  conceded  that  counsel's  view  is  correct  in 
this  respect  so  far  as  it  might  concern  appellee  if  he  ha  i 
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come  apoo  the  track  on  which  the  engine  was  movins:  after 
it  was  in  motion,  we  are  still  of  opinion  that  whether  or  not 
appellee  had  assamed  the  risic  resalting  from  the  failure  of 
Mamaw  to  give  notice  of  the  fact  that  he  was  about  to  start 
an  engine  standing  at  a  point  less  than  200  feet  from  the 
place  where  he  knew  appellee  was  working  on  the  track 
which  the  engine  would  follow  when  in  motion,  and  from 
the  failure  to  give  warning  that  the  engine  was  approaching 
after  it  was  in  motion,  was  one  for  the  jury.  While  appel- 
lee knew  that  Mumaw  moved  the  engine  through  the  vards 
with  bell  and  whistle  both  silent,  we  do  not  think  it  can  be 
said  as  a  matter  of  Jaw  that  he  thereby  assumed  the  risk  that 
Mumaw  would  deliberately  start  an  engine  and  run  it  upon 
men  who  he  knew  were  working  on  the  track  at  a  point  not 
more  than  200  feet  from  the  starting  place  of  the  engine, 
without  giving  them  any  warning  whatever. 

It  is  next  insisted  that  the  evidence  in  this  case  is  such 
that  all  reasonable  minds  must  reach  the  conclusion  that 
Mumaw,  whose  negligence  caused  the  injury,  and  appellee 
were  fellow  servants.  To  create  that  relation  between  serv- 
ants, they  must  be  directly  co-operating  with  each  other  in  a 
particular  work  at  the  time  of  the  injury,  or  their  usual  duties 
must  be  such  as  to  bring  them  into  such  habitual  association 
as  will  afiord  them  the  power  and  opportunity  of  exercising 
an  influence,  each  upon  the  other,  promotive  of  their 
mutual  safety.  Chicago  &  Northwestern  Railroad  Co.  v. 
Moranda,  93  111.  302,  34  Am.  Rep.  168;  Pagels  v.  Meyer, 
193  111.  172,  61  N.  E.  iiii;  Duffy  v.  Kivilin,  195  111.  630,  63 
N.  E.  503.  It  is  not  claimed  that  appellee  and  Mumaw  were 
fellow  servants  within  the  first  division  of  the  rule,  but  it  is 
claimed  that  their  usual  duties  brought  them  into  such  habit- 
ual association  as  afforded  them  the  power  and  opportunity  of 
exercising  an  influence  over  each  other  promotive  of  mutual 
safety.  It  appears  from  the  evidence  of  appellee  that  it  was 
his  duty  and  the  duty  of  the  sectionmen  with  whom  he 
worked  to  keep  the  railroad  tracks  in  repair,  and  that  their 
usual  duties  included  work  on  all  the  tracks  in  the  yards  at 
Streator.  Mumaw's  duties  were  to  take  engines  from  the  de- 
pot to  the  roundhouse  when  they  came  in  off  the  road,  and  to 
fetch  them  from  the  roundhouse  to  the  depot  when  they  were 
needed  to  go  out  on  the  road.  Both  appellee  and  Mumaw 
worked  during  daytime.  It  appears  that  on  several  occasions 
appellee  had  ridden  on  an  engine  with  Mumaw  on  Sunday 
when  appellee  went  to  the  roundhouse  to  clean  out  the  cinder 
pit,  but  that  his  duties  did  not  require  him  to  nde  there, 
and  that  be  was  not  directed  to  ride  there  by  appellant,  and 
that  he  did  it  to  save  walking  the  distance  to  the  round- 
house. It  also  appears  that  appellee  saw  Mumaw  practically 
everyday;  that  is,  Mumaw  would  be  going  back  and  forth 
on  an  engine  through  the  yards  while  appellee  was  at  work 
there.     Whether  they  saw  each  other,  however,  or  came  in 
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contact  with  each  other,  or  whether  any  of  the  sectioDmea 
saw  Mamaw  or  came  in  contact  with  him,  was  purely  a 
matter  of  chance.  The  dntiea  oi  the  sectionmen  never 
necessarily  brought  any  of  them  into  association  with 
Mamaw,  and  his  duties  did  not  at  any  time  necessarily  bring 
bim  into  association  with  any  of  them.  They  were  employed 
in  dififereot  departments,  and  the  work  of  the  sectionmen  bad 
no  gonnection  whatever  with  that  of  the  hostler.  He  might 
never  be  brought  into  association  with  any  of  them.  Such 
association  as  there  was  between  Mumaw  and  the  section 
men  was  purely  accidental,  resulting  from  the  fact  that  they 
happened  to  be  working  in  the  part  of  the  yards  through 
which  he  passed  in  the  performance  oi  his  duties  in  taking 
engines  to  and  from  the  roundhouse  at  a  time  when  he  had 
occasion  to  move  an  engine  through  that  portion  of  the 
yards.  Under  these  circumstances  we  cannot  say  that  the 
evidence  is  such  that  all  reasonable  minds  must  conclude 
that  Mumaw  and  appellee  were  fellow  servants. 

Appellant  requested  the  court  to  give  to  the  jury  34  instruc- 
tions, which  cover  17  printed  pages  of  the  abstract.  These 
instructions  seem  more  voluminous  and  numerous  than  there 
was  occasion  for,  in  view  of  the  few  and  simple  issues  in- 
volvsd  in  this  cause.  The  first  22  of  these  were  given.  The 
last  12  were  refused.  The  refusal  of  each  of  the  12  is  assigned 
as  error.  No.  23  announced  the  doctrine  of  assumed  risk. 
Nos.  17  and  20  ''given"  correctly  laid  down  the  law  on  this 
snbject,  the  only  difierence  being  that  No.  23  points  out  the 
doty  of  an  employee  who  discovers  an  extraordinary  hazard 
in  the  service  which  did  not  exist,  or  of  which  he  did  not 
have  knowledge,  when  he  entered  the  service.  While  this 
instruction  stated  the  law  correctly,  we  do  not  regard  its  re- 
fusal as  error,  in  view  of  the  fact  that  17  and  20  were  given. 
Had  the  seventeenth  and  twentieth  not  been  offered  and 
siven,  the  twenty-third  should  have  been  given.  Where  a 
party  thus  offers  two  or  more  instructions  embodying  the 
same  proposition  in  varying  language,  he  will  not  be  heard 
to  complain  because  the  court  refuses  the  one  the  party  con- 
siders most  important,  where  the  others  are  given.  He  can 
avoid  this  difficulty  by  requesting  the  giving  only  of  the  in- 
struction which  is  most  satisfactory  to  himself  on  that  sub- 
ject. 

No.  24  is  to  the  effect  that  if  it  was  the  duty  of  each  of  the 
section  hands  to  look  out  for  himself  and  the  other  members 
of  the  section  gang,  and  to  give  each  other  warning  of 
approaching  trains  or  engines,  and  that  if  the  man  Lantzer, 
who  was  working  with  appellee,  neglected  this  duty,  then 
appellee  cannot  recover.  There  is  no  evidence  that  Lantzer 
owed  any  such  duty  to  appellee.  The  instruction  was  prop 
erly  refused. 

No.  25  advised    the  jury   not  to  arrive  at   a  verdict   by 
chance,  and,  in  the  event  of  finding  a  verdict  for  the  plain- 
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tiff,  not  to  determine  the  amoant  by  adding  the  amount  indi- 
vidual jurors  think  ought  to  be  awarded,  and  diriding  the 
sum  so  obtained  by  the  number  of  jurors  voting;  but  these 
propositions  were  coupled  with  an  incorrect  statement  of  the 
law  of  negligence,  and  with  a  misleading  statement  of  the 
law  in  reference  to  the  duty  of  a  juror  to  refrain  from  con- 
senting to  a  verdict  which  does  not  meet  with  the  approval 
of  his  judgment. 

The  26th,  28th,  and  30th  deal  with  the  doctrine  of  assumed 
risk,  and  we  regard  that  subject  as  having  been  sufiBciently 
covered  by  the  17th  and  20th  instructions. 

The  thirty-second  and  thirty-third  were  in  substance  that 
the  affirmative  testimony  of  witnesses  that  they  heard  a  bell 
ring  was  of  more  force  as  evidence  than  opposing  statements 
of  witnesses  of  equal  credibility  that  they  did  not  hear  the  bell 
ring.  In  the  case  at  bar,  appellant  contended  that  Mumaw 
started  the  bell  ringing  before  he  moved  the  engine  from 
the  place  where  he  had  stopped  it,  south  of  Livingston  street, 
and  kept  it  ringing  continually  until  after  the  accident 
occurred.  A  man  by  the  name  of  Ferriter  testified  that  he 
was  on  the  engine  before  it  started,  with  Mumaw,  and  con- 
tinued there  with  him  until  after  the  accident  occurred,  and 
that  he  heard  no  bell  rung  or  whistle  sounded  on  that  engine 
prior  to  the  accident.  Another  witness,  by  the  name  of 
Pryor  testified  that  he  was  on  the  switch  engine  which  stood 
on  track  No.  i,  about  30  feet  from  the  point  where  the  acci- 
dent occurred,  which  would  be  about  200  feet  from  the  place 
where  engine  No.  9  stood  after  being  stopped  on  the  south 
side  of  Livingston  street,  and  that  he  heard  the  bell  on 
engine  No.  9  ringing  just  as  that  engine  started  south, 
immediately  before  the  accident.  It  is  apparent  that  the 
rule  announced  by  these  last-mentioned  instructions  could 
not  properly  be  applied  to  these  two  witnesses.  Where  the 
trial  court  refused  a  similar  instruction  asked  by  defendant, 
and  there  was  a  judgment  for  the  plaintiff,  this  court  declined 
to  reverse  the  judgment  in  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Co.  V.  Feehan,  149  111.  202,  36  N.  E.  1036,  and  said: 
''The  force  and  weight  to  be  given  to  the  testimony  of  the 
respective  witnesses  is  a  matter  to  be  determined  by  the 
jury,  and  with  which  the  court  should  not  ordinarily  inter- 
fere." In  any  event,  an  instuction  which  attempts  to  advise 
the  jury  that,  in  determining  whether  a  bell  did  ring,  the 
testimony  of  a  witness  who  testifies  affirmatively  that  a  bell 
was  rung  is  of  greater  weight  than  that  of  a  witness  who 
testifies  that  he  did  not  hear  it  ring,  should  be  based  on  the 
hypothesis  of  equal  opportunity.  The  instructions  before 
us  are  defective  in  this  respect. 

We  have  been  favored  with  no  statement  showing  that 
there  was  error  in  the  refusal  of  the  27th,  29th,  31st,  and  34th 
instructions,  and  it  is  therefore  unnecessary  to  discuss  them. 

At  the  close  of  all  the  evidence,  the  court,  in  the  presence 
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of  the  jury,  after  being  *  advised  that  the  proof  was  all  in* 
addressing  counsel  on  both  sides,  said,  ''Well,  pass  up  your 
instrnctions  and  proceed  with  your  arguments. ''     Thereupon 
counsel  for  appellee  replied,  ''We  haven't  any  instructions 
to  pass  up,  your  honor."    Counsel  for  appellant  objected  to 
tliis  statement,  made  in  the  presence  of  the  jury.    Thereupon 
counsel  for  appellee  responded,  ''We  have  a  right  to  tell  the 
jury  that  we  are  not  going  to  ask  any  instructions."     Objec- 
tion was  made  to  this  statement,   and  the  court,  after  ex- 
pressing: regret  that  the  statement  had  been  made,  sustained 
tbe  objection.     Counsel  for  appellee  was  mistaken  in  saying 
that  he  had  a  right  to  advise  the  jury  that  he  did  not  intend  to 
ask  any  instructions.     So  far  as  the  jury  is  concerned,  the  in- 
structions are  the  instructions  of  the  court,  given   as  the 
court's  view  of  the  law,  and  the  jury  should  not  be  informed 
at  whose  request  they  are  given.     This  court  long    since 
condemned  the  practice  which  once  prevailed  of  writing  the 
words  "plaintifi*s"  and  "defendant's"  on  the  instructions  re- 
quested by  the  respective  parties.    Aneals  v.  People,  134 
HI.  401,  25   N.  E.  1022.    The  statement  made  by  counsel  for 
appellee  in  this  case  conveyed  to  the  jury  precisely  the  in- 
formation which  this  court  intended  to  preyent  when  it  dis- 
approved the  oractfce  of  so  marking  instructions.     Where 
the  jury  are  advised  that  certain  instructions  are  given  at  the 
request  of  one  of  the  parties,  there  is  danger  that  they  will 
look  upon  such  instructions  as  in  the  nature  of  an  argument 
in  favor  of  the  party  requesting  them,  instead  of  an  impartial 
statement    of  the*  law.     Appellant,  however,  obtained  the 
only  relief  it  asked,  which  was  that  its  objection  to  the  state- 
ment be  sustained.     The  action  of  the  court  in  sustaining  an 
objection  made  to  improper  remarks  or  conduct  of  an  attor- 
ney in  the  cause  will  not  always  be  regarded  as  purging  the 
record  of  error.     West  Chicago  Street  Railroad  Co.  v.  Sulli- 
van, 165  111.  302,  46  N.  E.  234.     In  this  instance  the  state- 
ment to  which  the  original  objection  was  made  was  elicited 
by  the  court's  request  or  direction  to  pass  up  the  instruc- 
tions, and  was  directly  responsive  thereto.     We  do  not  con- 
sider the  objectionable  conduct  of  counsel  under  the  circum- 
stances here  disclosed  such  as  to  warrant  a  reversal. 

The  judgment  of  the  Appellate  Court  will  be  affirmed, 
judgment  affirmed. 


BRUSSE^AU  V.  N£W  YORK,  N.  H.  &  H.  R.  CO. 

(Snpreme  Jadicial  Conrt  of  MaBaachnsetts,  Bristol,  Nov.    23,  1904.) 

[72  N.  £.  Rep.  348.] 

Accident  at  Crossing— Absance  of  Signals. 

lo  an  action  against  a  railroad  for  the  death  of  one  Icilled  in  a 
crossing  accident,  held^  that  the  evidence  was  sufficient  to  warrant 
a  finding  that  the  absence  of  the  signals  required  by  the  statute 
contributed  to  the  injury. 
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8ame— Qross  NegliR;ence~Burden  of  Proof.* 

In  an  action  against  a  railroad  company  for  the  death  of  one  killed 
in  a  crossing  accident,  the    burden  was   on  defendant   to   show  that 
plaintiff  was  grossly  negligent. 
Same — Same — Question  for  Jury. 

In  an  action  against  a  railroad  for  the  death  of  one  killed  in  a 
crossing  accident,  held,  that  the  question  whether  plaintiff's  intes- 
tate was  guilty  of  gross  negligence  was  one  for  the  jury. 

Exceptions  from  Saperior  Court,  Bristol  County;  Lemuel 
Le  B.  Holmes,  Judge. 

Action  by  Mary  Brusseau,  as  administratrix  of  James  Brus- 
seau,  against  the  New  York,  New  Haven  &  Hartford  Rail- 
road Company.  Verdict  for  plaintiff,  and  defendant  brings 
exceptions.     Judgment  on  the  verdict. 

John  W.  Cummings  and  Edward  Higginson,  for  plaintiff. 
F.  S.  Hall  and  C.  C.  Hagerty,  for  defendant. 

HAMMOND,  J.  The  evidence  as  to  whether  the  signals 
required  by  the  statute  were  given  was  conflicting,  bat  it 
cannot  be  said,  as  matter  of  law,  that  it  did  not  justify  the 
jury  in  finding  for  the  plaintiff  on  that  issue.  See  Dalton  v. 
N.  Y.,  N.  H.  &  H.  R.  R  ,  184  Mass.  344.  68  N.  E.  830,  and 
cases  cited.  If  the  signals  were  not  sounded,  the  jury,  under 
the  circumstances,  might  infer  that  the  absence  of  them  con- 
tributed to  the  injury.  Doyle  v.  Boston  &  Albany  R.  R.,  145 
Mass.  386,  14  N.  E.  461. 

The  burden  was  upon  the  defendant  to  prove  that  the 
plaintiff's  intestate  was  grossly  negligent,  and  it  is  vigerously 
contended  that,  as  matter  of  law,  the  evidence  shows  that  be 
was.  Although  there  are  cases  in  which  it  has  been  adju- 
dicated, as  matter  of  law,  that,  under  the  circumstances,  gross 
negligence  was  proved  (Debbins  v.  Old  Colony  R.  R.,  154 
Mass.  402,  28  N.  E.  274;  Emery  v.  Boston  8c  Maine  R.  R.,  173 
Mass.  136,  53  N.  E.  278),  still,  speaking  generally,  the  ques- 
tion whether  a  particular  fact  is  proved  by  oral  testimony 
depends  largely  upon  the  view  taken  by  the  jury  as  to  the 
credibility  of  the  witnesses;  and  hence  it  is  comparatively 
seldom  that,  in  the  absence  of  binding  admissions  or  agree- 
ments as  to  facts,  a  ruling  that,  as  matter  of  law,  a  material 
fact  has  been  proved,  can  be  given.  The  evidence  in  this 
case  tended  to  show  that  the  plaintiff's  intestate  was  sober, 
and  was  driving  a  quiet  and  gentle  horse  at  a  moderate 
speed;  that  in  his  wagon  there  were  bottles,  which  rattled; 
that  when  near  the  crossing  he  shouted  ''Whoa"  to  his 
horse;  that  the  wagon  cover  extended  over  the  whole  side  of 
the  wagon;  that  there  was  no  bell  or  whistle  to  warn  him; 
that  for  some  few  minutes  before  reaching  the  crossing  he 
had  been  traveling  on   a  street  parallel  with  and  near  to  the 

'^As  to  the  presumption  of  due  care  on  the  part  of  one  killed  by  a 
train,  see  foot-notes  appended  to  Bain  v.  Northern  Pac.  Ry.  Co. 
|Wia.),  12  R.  R.  R.  31,  35  Am.  A  Bng.  R.  Cas.,  N.  8.,  31. 
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railroad  location;  that,  as  be  tarne<^  into  Sawyer  street  and 
approached  the  crossing,  his  view  of  the  track  upon  which 
the  train  was  coming  was  obstrncted  by  freight  cars  stand- 
ing near  Sawyer  street;  that  the  gates  seemingly  intended  to 
warn  passengers  of  approaching  trains  were  up;  and  that  the 
night  was  somewhat  foggy.  The  evidence  tended  further  to 
show  that  he  was  awake  and  guiding  his  horse.  It  was  not 
shown  that  he  observed  the  absence  of  the  gateman,  or  that 
he  knew  that  none  was  usually  kept  there  at  night,  or  that  he 
was  not  listening  for  the  train.  It  was  near  midnight,  and, 
from  the  absence  of  the  signals,  and  the  fact  that  the  gates 
were  not  lowered,  he  had  some  reason '  to  believe  that  no 
train  was  approaching,  and  that  it  was  safe  to  cross.  His 
ability  to  hear  may  have  been  affected  by  the  rattling  of  the 
bottles  and  by  the  noise  of  the  team.  It  is  true  that  the  evi- 
dence was  conflicting  as  to  many  of  the  circumstances  above 
named — especially  with  reference  to  the  giving  of  the  signals 
reqnired  by  statute — and  a  verdict  for  the  defendant  might 
reasonably  have  been  expected;  but,  without  rehearsing  it 
further  in  detail,  it  is  plain  that  the  question  whether  the 
plaintifi's  intestate  was  guilty  of  gross  negligence  was  not  a 
qnestion  of  law  for  the  court,  but  of  fact  for  the  jury,  and 
that  the  case  was  rightly  submitted  to  them. 
Judgment  on  the  verdict. 


EJVBNSEJN  V.  LEXINGTON  A  B.  ST.  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Nov.  23,  1904.) 

[72  N.  %.  Rep.  355.] 

Collision    between   Street  Car    and  Team — Imputed    Negligence  of 
Driver.* 

The  right  of  one  who  has  intrusted  himself  to  the  care^of  another, 
with  whom  he  is  driving,  to  recover  for  injuries  caused  by  the  neg- 
ligence of  a  street  car  company,  is  dependant  on  the  exercise  of  due 
eve  by  his  companion. 

Ssme — Care  on  Part  of  Driver — Question  for  Jury. 

In  an  action  for  injuries  to  a  person  in  a  wagon,  caused  by  a 
collision  with  a  street  car,  whether  the  driver  of  the  team  was  in  the 
exercise  of  due  care  held,  under  the  evidence,  a  question  for  the  jury. 

Ssme — Gross  Negligence — Question  for  Jury. 

lo  an  action  for  injuries  to  a  person  in  a  wagon,  caused  by  collision 
with  a  street  bar,  whether  the  motorman  of  the  car  was  guilty  of 
gro&s  negligence,  within  the  meaning  of  Rev.  Laws,  c.  171,  g  2,  au- 
thorizing a  recovery  for  the  death  of  a  person  caused  by  gross  negli- 
rence,  ^Id,  under  the  evidence,  a  question  for  the  jury. 

Exceptions  from  Superior  Court,  Worcester  County. 
Action  by  Eline  A.  Evensen,  administratrix  of  the  estate 

*See  foot-note  appended  to  Duval  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  11  R.  R.  R.  235,  34  Am.  &  Bag.  R.  Caa,  N.  S.,  235;  Carney  v. 
Concord  St.  Ry.  (N.  H.)  11  R.  R.  R.  307,  34  Am.  &,  Eng.  R.  Cas.,  N. 
S.,  307  (negligence  of  parents  of  child  non  sni  juris  cannot  be  imputed 
to  the  childj. 
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of  Martin  Evensen,  against  the  Lexington  &  Boston  Street 
Railway  Company.  There  was  a  verdict  for  defendant*  and 
plaintifi  excepted.     Exceptions  sustained. 

This  was  an  action  of  tort  brought  by  the  plaintifE,  in   her 
capacity  as  administratrix  of  the  estate  of  Martin  Evensen, 
against  the  defendant*  for  the  use  and  benefit  of  herself  and 
seven  minor  children,  on  account  of  the  death  of  her  intes- 
tate.    The    declaration    is  in  two  counts.     The  evidence 
material  to  the  issues    raised  was  as  follows:    At   about 
quarter  before  6  on  the  evening  of  January  29,  1902,  the 
plaintiff's  intestate  was  riding  at  a  speed  of  about  four  miles 
an  hour,  in   a  farm  wagon  owned  and  driven  by  one  Martin 
Helchier,    down    Academy    lane,  toward  Sudbury     Road, 
which  is  one  of  the  principal  highways  in  the  thickly  settled 
part  of  Concord,  Mass.     They  were  on  their  way  to  Helchier's 
home,  where  Evensen  was  visiting.     The  wagon  containing 
Helchier  and   Evensen  came  into  collision  with  an  electric 
car  of  the  defendant  company  proceeding  in   a  northerly 
direction  along  Sudbury    Road    from    Thoreau    street,  so 
called,  toward  Main   street.     Evensen  was  thrown  from  the 
'A^agon  to  the  ground,  and  received  injuries  from  which  he 
died  without  conscious  suffering.     Academy  lane  is  a  public 
highway  running  from   Middle  street  easterly  to  Sudbury 
Road,  about  12  feet  wide,  with  sidewalks  on  both  sides,  and 
along  the  edge  of  the  sidewalk  on  the  south  side  thereof,  be- 
tween said  road  and  said  street,  are  quite  large  elm  trees, 
about  2  or  3  feet  through,   with  branches  overhanging  said 
lane.     Sudbury   Road  is  about  50  feet  wide,   and  macada- 
mized, and  on  the  edge  of  the  sidewalk,  on  the  Selmes  side» 
and  southerly  from  Academy    lane,  are  large  elm  trees,  about 
2  or  3.  feet  through,  with  branches  overhanging  the  street. 
The  trees  are  shown  by  black  circles  on  the  plaintiff's  plan, 
and  distances  between  trees  are  shown  by  red  figures  thereon. 
Defendant's  location  runs  in  a  straight  course  down  a  slight 
incline  from  Thoreau   street  past  Academy  lane  to  Main 
street,  which  is  a  short  distance  beyond  the  place  of  acci- 
dent.    Distance  from  Thoreau  street  to  corner  of  Sudbury 
Road  and  Academy  lane  is  about  723  feet. 

Geo.  R.  Warfield,  for  plaintiff. 

John  R.  Thayer,  Aurthur  P.  Rugg,  and  Henry  H.  Thayer, 
for  defendant. 

HAMMOND,  J.  The  team  was  owned  and  driven  by 
Helchier,  who  was  sitting  upon  the  right-hand  side,  while 
Evensen,  the  plaintiff's  intestate,  was  sitting  on  the  left-hand 
side.  The  evidence  tended  to  show  that  the  latter  ''was  not 
feeling  well,"  and  had  the  collar  of  his  overcoat  turned  up, 
and  that  he  had  intrusted  himself  to  the  care  of  the  driver. 
The  question,  therefore,  upon  this  branch  of  the  case,  is 
whether  Helchier  was  in  the  exercise  of  due  care.     It  would 
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serve  no  aseful  purpose  to  recite  the  evidence  in  detail.  If 
the  plaintiff's  testimony  is  to  be  believed,  Helcbier,  at  sev- 
eral points  on  Academy  lane,  as  be  was  ap'^roaching  Sud- 
bary  Road,  looked  for  the  car.  He  was  listening  all  tbe 
time,  and  be  beard  no  gong  or  wbistle,  or  anything  else  indi- 
cating tbe  approach  of  a  car.  While  at  some  points  be  conld 
see  two  or  three  hundred  feet  up  the  track  on  Sudbury  street, 
his  view  was  wholly  obstructed  at  others;  and,  as  he  came 
near  tbe  corner  of  the  two  streets  and  near  tbe  track,  the  view 
was  much  obscured  by  overhanging  trees,  both  upon  the  lane 
and  upon  the  road.  Upon  this,  in  connection  with  the  other 
evidence — especially  that  with  reference  to  the  speed  of  the 
car  and  the  darkness — we  cannot  say,  as  matter  of  law,  that 
Helchier  was  not  in  the  exercise  of  due  care.  It  was  a  ques- 
tion for  the  jury.  Kelley  v.  Wakefield  &  Stoneham  Street 
Railway,  179  Mass.  542,  61  N.  £.  139. 

It  is  strongly  urged  by  the  defendant  that  there  was  no 
evidence  of  gross  negligence  on  tbe  part  of  the  servants  of 
the  defendant,  that  there  is  nothing  to  show  that  the  rate  of 
speed  was  any  greater  than  usual,  and  that  the  failure  to 
sound  the  gong  is  not  of  itself  gross  negligence.  There  is, 
perhaps,  no  term  of  which  it  is  more  difficult  to  give  a  prac- 
tically aseful  definition,  or  even  to  form  ^  practical  concep- 
tion, than  this  term  ''gross  negligence,"  as  used  in  the  stat- 
ute under  which  this  action  is  brought  (Rev.  Laws,  c.  171,  § 
2),  especially  when  the  dividing  line  between  that  and  what 
is  called  ordinary  negligence  is  to  be  drawn.  In  some  re- 
spects it  is  perhaps  unfortunate  that  a  right  of  action  may 
be  made  to  depend  upon  this  dividing  line.  Of  course,  the 
gieater  includes  the  less,  and  where  there  is  gross  negligence 
there  is  always  negligence.  The  line  between  due  care  and 
negligence  may  be  stated  clearly  enough  for  the  practical 
administration  of  the  law,  but,  when  one  leaves  the  shore  of 
due  care  and  plunges  into  the  sea  of  negligence,  how  far  out 
can  he  go  before  he  crosses  the  dividing  line  between  what  is 
called  ordinary  negligence  and  gross  negligence?  The  most 
that  can  be  said,  perhaps,  is  that  gross  negligence  is  further 
Iroai  due  care  than  ordinary  negligence,  but  that  is  not 
entirely  satisfactory.  Still  the  dividing  line  is  left  undis- 
closed, for  how  far  out  does  ordinary  negligence  extend? 
We  are  sensible  of  the  danger  of  drawing  the  line  too  near 
to  due  care,  and  of  finding  gross  negligence  where  only  ordi- 
nary negligence  exists.  Each  case,  however,  must  be  de- 
cided according  to  its  peculiar  features. 

In  this  case  it  appeared  that  Academy  lane  and  Sudbury 
Road  were  both  public  highways  in  the  thickly  settled  residen- 
tial part  of  the  town.  The  evidence  tended  to  show  that  a 
person  traveling  upon  the  lane  could  have  only  a  very  imperfect 
view  np  Sudbury  Road;  the  view  being  entirely  cut  off  at 
some  points  by  houses,  and  greatly  obscured  at  others  by  the 
overhanging  trees  located  upon  the  south  side  of  the  lane 
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and  the  west  side  of  the  road.  The  same  obstractions,  of 
course,  would  have  a  similar  effect  upon  the  view  which  a 
motorman  on  the  road  would  have  of  a  traveler  on  the  lane. 
The  night  was  dark,  and  there  was  evidence  that  no  gong 
was  sounded,  and  that  the  car  was  going  from  lo  to  I2  miles 
an  hour  down  the  slight  incline  of  the  road;  that  Evensen's 
body  was  found  on  the  track  about  70  feet  from  the  place  of 
the  collision,  where  it  evidently  had  been  thrown  or  carried 
by  th^  car;  and  that  the  car  stopped  about  35  or  40  feet 
further  on.  In  view  of  the  situation  of  the  two  ways  in  a 
thickly  settled  part  of  the  town,  the  amount  of  travel  reason- 
ably to  be  expected  thereon,  the  objects  which  obstructed 
or  impaired  alike  the  view  which  the  traveler  upon  the  lane 
could  get  of  the  car  and  that  which  the  motorman  could  get 
of  the  traveler,  the  darkness  of  the  night,  the  speed  of  the 
car,  the  incline  of  the  rails,  their  nearness  to  the  west  side  of 
the  road  and  to  the  trees  on  that  side,  rendering  it  impossible 
for  a  team  coming  out  of  the  lane  to  avoid  a  collision  by 
turning  to  the  west  of  the  track,  and  especially  the  very 
serious  consequences  likely  to  arise  in  case  of  collision  with 
a  car  moving  so  rapidly,  we  cannot  say,  as  matter  of  law, 
that  the  motorman  was  not  guilty  of  negligence,  or  that  the 
negligence  was  not. of  so  high  a  degree  as  to  amount  to  gross 
negligence.  The  question  was  for  the  jury. 
Exceptions  sustained. 


VAN  RIPER  V.  NEW  YORK.  S.  &  W.  R.  CO. 

(Supreme  Court  of  New  Jersey,  Nov.  12,  1904.) 

[59  Atl.  Rep.  26.] 

Accident  at  Crossing— Contributory  Negligence. 

In  an  action  agfainat  a  railroad  company  for  injuries  caused  by 
paintiff's  wagon  beingf  struck  by  one  of  defendant's  trains  on  a 
crossing^,  evidence  held  to  show  contributory  negfligence. 

Same— Same— Gates.* 

The  fact  that  a  flagman  at  a  crossing  does  not  lower  the  gates  as 
a  person  approaches  the  track  does  not  relieve  that  person  of  his 
duty  to  look  for  an  approaching  train. 

Action  by  Percy  R.  Van  Riper  against  the  New  York, 
Susquehanna  &  Western  Railroad  Company.  On  rule  to 
show  cause.     Rule  made  absolute. 

Argued  June  term,  1904,  before  GUMMERE,  C.  J.,  and 
GARRISON  and  SWAYZE,   JJ. 

,  Collins  &  Corbin,  for  the  rule. 
'  James  G.  Blauvelt,  opposed. 

*As  to  whether  an  invitation  to  cross  railroad  tracks  is  implied 
from  the  fact  that  the  crossing  gates  are  open,  and  whether  the 
traveler  has  a  right  to  rely  entirely  upon  such  an  invitation,  see 
foot-note  appended  to  Baltimore  &  O.  R.  Co.  v.  Stumpf  (Md. ),  9 
R.  R.  R.  203,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  203. 
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GUMMERE,  C.  J.  The  plaintiff  in  this  case  sued  to  re- 
cover compensation  for  injuries  received  by  him  on  an  even- 
ing in  December  at  the  crossing  of  the  defendant  company's 
railroad  and  Vreeland  avenue,  in  the  city  of  Palerson,  in  a 
collision  between  one  of  the  company's  trains,  running  on 
the  west-bound  track,  and  a  wagon  in  which  the  plaintiff  was 
driving.  The  jury  having  rendered  a  verdict  in  his  favor, 
the  trial  justice  allowed  a  rule  to  show  cause  why  it  should 
not  be  set  aside. 

The  plaintiff's  description  of  the  way  in  which  the  acci- 
dent occurred  is  as  follows:  ''I  came  out  of  Burke's  saloon 
[which  appears  to  have  been  about  seventy  feet  from  the 
crossing]  and  walked  around  my  horses  and  looked  down  the 
track  and  up  the  track,  and  saw  nothing;  then  I  got  on  my 
truck.  After  getting  on  the  truck  I  swung  the  horses  straight 
across  the  street  to  get  on  the  right  side  of  the  street,  looking 
down  the  track  and  up  the  track,  and  I  saw  nothing.  When 
I  got  on  the  track  there  was  a  wagon  passed  me  on  the  track. 
I  was  looking  up  the  track  towards  Paterson  at  the  time. 
My  horses  were  about  to  go  on  the  west-bound  track,  and  just 
then  I  glanced  down  the  track  and  saw  the  train  coming,  and, 
on  account  of  its  being  slippery,  I  knew  I  could  not  stop 
my  horses,  and  I  thought  the  next  best  thing  was  to  get  over. 
Jnst  then  the  gateman  came  running  down  the  platform  and 
grabbed  my  horses  and  stopped  them  on  the  track,  and  pre- 
vented me  from  going  any  further.  The  train  came  along 
and  struck  my  horses,  and  that  is  the  last  I  know."  He 
further  stated  that  the  gateman  held  his  horses  long  enough 
for  him  to  have  gotten  over  the  track  twice,  and  that,  after 
be  (the  gateman)  saw  that  he  could  not  do  anything  with 
them,  he  jumped  out  of  the  way  to  avoid  getting  hit  himself. 
In  answer  to  a  question  where  the  train  was  when  he  first 
saw  it,  he  stated  that  it  was  just  the  other  side  of  the  station, 
at  Thirty-Ninth  street.  It  appears  from  an  examination  of 
the  map  offered  in  evidence  that  Thirty-Ninth  street  is  i8o 
feet  east  of  Vreeland  avenue.  He  further  stated  that  he 
heard  no  bell  rung  or  whistle  blown,  and  that  he  did  not  see 
the  gateman  make  any  attempt  to  lower  the  gates.  He  ad- 
mits that  he  was  familiar  with  the  crossing,  having  passed 
over  it  frequently. 

The  following  facts  with  relation  to  the  surroundings  at  the 
scene  of  the  accident  appear  by  the  undisputed  testimony  in 
the  cause:  A  row  of  trees,  which  stood  about  45  feet  from 
the  first  rail  of  the  track  upon  which  the  collision  took  place, 
somewhat  obstructed  the  view  of  the  plaintiff  in  the  direction 
from  which  the  train  was  approaching.  As  he  drew  nearer 
the  crossing  his  view  was  also  obstructed  to  some  extent  by 
telegraph  poles;  but  upon  reaching  a  point  32  feet  from  the 
first  rail  of  the  defendant's  west-bound  track,  measured  along 
the  center  line  of  the  avenue,  he  had  an  unobstructed  view 
down  the  track  in  that  direction  for  a  distance  of  more  than 
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half  a  mile,  and  that  view  continued  to  be  entirely  uninter- 
rupted until  the  crossing  was  reached,  except  so  far  as  it  was 
interferred  with  by  the  presence  of  a  gate  maintained  by  the 
railroad  company  for  the  protection  of  the  crossing.  The 
train  was  a  passenger  train,  the  cars  of  which  were  lighted 
up.    The  headlight  on  the  engine  was  burning. 

It  seems  evident  that,  on  the  plaintiff's  own  story,  coupled 
with  the  undisputed  facts  in  the  case,  the  accident  which 
produced  his  injury  was,  at  least  partly,  due  to  his  own  care- 
less conduct.  He  says  that  although  he  looked  up  the  tracks 
and  down  the  tracks  he  did  not  observe  the  approaching 
train  until  the  horses  were  upon  the  west-bound  track,  and 
that  it  was  then  only  a  block  away,  a  distance  of  i8o  feet,  as 
already  stated.  To  have  reached  the  point  where  it  was  wlien 
the  plaintiff  first  saw  it,  the  train  must  have  been  in  plain 
sight  at  the  time  when  he  passed  the  last  obstruction  to  his 
view;  that  is,  the  telegraph  poles.  A  moment's  considera- 
tion will  demonstrate  this.  The  distance  traveled  by  him, 
after  passing  that  obstruction,  was  32  feet,  less  the  length  of 
his  horses.  Assuming  that  his  horses  were  walking  Cit  does 
not  appear  at  what  gait  they  were  traveling),  and  were  mov- 
ing not  faster  than  a  mile  and  a  half  an  hour,  which  is  much 
slower  than  a  horse  usually  walks,  and  that  the  train  was 
moving  at  the  rate  of  75  miles  an  hour,  which  is  almost  the 
extreme  limit  of  speed  of  a  passenger  train,  the  train  was 
moving  just  50  times  as  rapid  as  the  plaintiff's  team,  and  of 
course  covered  just  50  times  the  distance.  In  other  words, 
while  the  plaintiff's  team  was  moving  30  feet,  the  defend- 
ant's train  was  moving  1,500  feet,  and,  consequently,  was  only 
1,680  feet  (less  than  one-third  of  a  mile)  from  the  crossing 
when  the  plaintiff  reached  the  point  where  he  had  an  entirely 
unobstructed  view.  Probably  the  plaintiff's  team  was  mov- 
ing less  slowly,  and  the  train  less  rapidly,  than  suggested. 
In  either  event  the  train  would  have  been  still  nearer  to  the 
crossing  at  the  time  when  the  plaintiff's  view  in  its  direc- 
tion ceased  to  be  interfered  with.  Of  course,  the  nearer  the 
plaintiff  approached  the  crossing,  the  nearer  the  train  ap- 
proached the  same  point,  and  the  more  readily  it  became  dis- 
cernible. Why,  then,  did  the  plaintiff  fail  to  observe  it  until 
his  horses  were  on  the  track  and  it  was  only  180  teet  away? 
The  answer  is  obvious.  Either  he  did  not  look  after  reach- 
ing the  point  where  looking  would  have  been  effective  to 
warn  him  of  the  approaching  danger,  or  else  his  looking  was 
done  in  such  a  perfunctory  way  as  to  be  of  no  avail  as  a 
means  of  protecting  him  from  it.  In  either  event  he  did  not 
exercise  that  reasonable  degree  of  caution  which  the  law  im- 
poses upon  a  person  about  to  cross  the  tracks  of  a  railroad. 
And  this  lack  of  due  care  on  his  part  was  a  contributing  cause 
to  his  injury.  Penn.  R.  R.  Co.  v.  Righter,  42  N.  J.  Law,  180; 
D.,  L.  &  W.  R.  R.  Co.  V.  Hefferan,  57  N.  J.  Law,  149,  30  Atl. 
578;  Conkling  v.  Erie  R.  R.  Co.,  63  N.  J.  Law,  338,  43  Atl. 
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666.  Through  his  failure  to  observe  the  train  he  had  placed 
himself  in  a  position  manifestly  of  great  danger.  His  own 
judgment  was  that  his  best  chance  of  escape  was  to  endeavor 
to  cross  over  in  front  of  the  advancing  train.  The  gateman, 
who  risked  his  life  to  prevent  the  happening  of  the  accident, 
thought  the  wiser  course  to  pursue  was  to  attempt  to  back 
the  horses  off  the  track.  It  may  be  that  either  course,  if  not 
interfered  with,  would  have  been  successful  in  preventing  the 
collision.  As  it  was,  the  resistance  by  each  of  the  efforts  of 
the  other  prevented  either  plan  from  succeeding.  Conceding 
that  the  method  attempted  to  be  pursued  by  the  plaintiff  to 
escape  the  danger  which  he  had  incurred  was  the  wiser  one, 
and  that  the  attempt  of  the  gateman  to  back  the  horses  from 
the  track  was  ill  advised,  the  fact  still  remains  that  the  pres- 
ence of  the  plaintiff  upon  the  track  was  the  original  produc- 
ing cause  of  the  accident,  and  was  due  to  his  negligence  in 
not  observing  the  nearness  of  the  defendant's  train. 

It  is  urged  that,  even  if  the  plaintiff  did  not  look  for  an 
approaching  train  as  he  proceeded  towards  the  crossing,  his 
failure  to  do  so  was  not  carelessness  on  his  part,  because  the 
failure  of  the  gateman  to  lower  the  gates  which  protected  the 
crossing  justified  him  in  assuming  that  no  train  was  near.  A 
similar  contention  was  urged  in  the  case  of  Swanson  v.  Cen- 
tral R.  R.  Co.,  63  N.  J.  Law,  60s.  44  Atl.  852,  but  it  was 
there  held  that  the  failure  of  a  flagman  or  gateman  to  per- 
form the  duty  which  his  position  required,  like  the  failure  of 
an  engineer  to  blow  his  whistle,  or  of  a  fireman  to  ring  his 
bell,  does  not  absolve  the  passenger  on  the  highway  from  the 
use  of  independent  observation  for  his  own  protection,  and 
that,  notwithstanding  that  such  nonaction  on  the  part  of  the 
railroad  company's  employee  is,  in  effect,  a  declaration  that 
the  way  is  clear,  the  failure  of  the  traveler  on  the  highway  to 
make  independent  observation  is  ordinarily  a  failure  to  exer- 
cise that  reasonable  degree  of  prudence  which  the  law  re- 
quires of  all  persons  approaching  these  known  places  of  dan- 
ger. The  same  principle  underlies  the  decision  in  Conkling 
V.  Erie  R.  R.  Co.,  supra. 

The  rule  to  show  cause  should  be  made  absolute. 


BIRMINGHAM  RY.,  LIGHT  &  POWER  CO.  v.  OLDHAM. 

(Supreme  Court  of  Alabama,  July  21, 1904.) 

[37  So.  Rep.  452.] 

Accident  at  Street  Railway  Crossing— Mutual  Rights  and  Duties.* 

At  street  crosaio^s  pedestrians  and  operators  of  street  cars  have  equal 
rig'hts  of  passag^e,  but  each  is  presumed  to  know  of  the  danger  incident 
to  the  crossing'  by  the  former  of  the  car  tracks,  and  upon  each  is  incum- 

*See  foot-note  appended  to  Ivouisville  Ry.  Co.  v,  Colston  (Ky.),  12 
R.  R.  R.  668,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  668. 
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bent  the  duty  of  exercising-  such  care  to  avoid  injury  as  a  reasonably 
prudent  person  would  use  under  the  circumstances. 

Same— Look  and  Listen — Negligence  and  Contributory  Negligence. f 

It  is  the  duty  of  a  pedestrian,  before  crossing  tracks  on  which  street 
cars  are  being  operated,  to  look  and  listen  for  approaching  cars,  from 
which  he  is  not  absolvediby  the  fact  that  a  car  had  but  recently  passed  ; 
and  where  he  could  have  seen  an  approaching  car  by  which  he  was 
struck  and  injured,  but  failed  to  look,  he  is  chargeable  with  contributory 
negligence  which  precludes  his  recovery  for  the  injury,  notwithstand- 
ing the  negligence  of  those  operating  the  car,  unless  their  negligence 
was  willful  or  wanton. 

Same— Failure  to  Look— Effect  of  Rule  to  Prevent  Collisions  between 

Cars— Signals,  t 
Where  plaintiff,  upon  alighting  from  a  street  car  at  a  street  crossing, 
passed  around  behind  it,  and  upon  a  parallel  track,  without  looking  to 
see  whether  there  was  a  car  approaching  thereon,  and  was  struck  and 
injured  by  a  car  going  in  the  opposite  direction,  the  question  of  his 
contributory  negligfence  is  not  affected  by  the  fact  that  the  rules  of  the 
company  required  the  car  to  atop  on  meeting  another,  which  had  stopped 
to  take  on  or  discharge  passengers,  and  also  to  sound  the  bell  at  cross- 
ings, which  was  not  done  ;  it  not  appearing  that  such  rules  were  cus- 
tomarily observed,  or  that  plaintiff  relied  upon  or  knew  of  them. 

Appeal  from  City  Court  of  Birmingham;  W.  W.  WilkersoD, 
Judge. 

Action  by  John  S.  Oldham  against  the  Birmingham  Rail- 
way, Light  &  Power  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

This  action  was  brought  to  recover  damages  (or  personal 
injuries  sustained  by  the  plaintiff.  The  complaint  contains 
eight  counts.  The  first,  fourth,  fifth,  and  sixth  counts  charge 
the  defendant  with  simple  negligence,  while  the  third, 
seventh,  and  eighth  counts  charge  the  defendant  with  willful- 
ness or  wantonness.  The  defendant  pleaded  the  general 
issue  and  several  special  pleas,  setting  up  contributory  neg- 
ligence of  the  plaintiS.  The  court  sustained  a  demurrer  to 
the  pleas  of  contributory  negligence  in  so  far  as  they  proported 
to  be  an  answer  to  the  counts  of  the  complaint  charging  wan- 
tonness and  willfulness.  The  facts  of  the  case  are  sufficiently^ 
stated  in  the  opinion.  The  defendant  requested,  among 
other  charges,  the  general  affirmative  charges  in  its  behalf, 
and  separately  excepted  to  its  refusal  to  give  said  charges  as 
asked.  There  were  verdict  and  judgment  for  plaintiff  assess- 
ing his  damages  at  $5,000.  The  defendant  appeals,  and 
assigns  as  error  the  several  rulings  of  the  court  to  which  ex- 
ceptions were  reserved. 

t As  to  the  duty  to  stop,  look,  and  listen  before  crossing  street  railway 
tracks,  see  foot-note  appended  to  Itzkowitss  v,  Boston  Elevated  Ry.  Co. 
(Mass.).  12  R.  R.  R.  583,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  583,  where  all 
the  preceding  authorities  in  this  series  are  collected  or  referred  to. 

t As  to  the  combined  effect  of  contributory  negligence  and  failure  to 
give  crossing  signals,  see  foot-note  appended  to  West  v.  Northern  Pac. 
Ry.  Co.  (N.  Dak.),  12  R.  R.  R.  655,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  655, 
where  all  preceding  authorities  in  this  series  are  collected  or  referred 
to. 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S       167 

Birminsrhaxn  Ry.,  L-  A  P.  Co.  v,  Oldham 

Walker,  TiUmao,  Campbell  &  Walker,  for  appellant. 
Banks  &  Selheimer,  for  appellee. 

SHARPE,  J.     In  this  snit  recovery  is  sought  for  injuries 
resultios:  to  the  plaintifi  from  his  being  run  against  by  a 
street  car  operated  by  defendant  on  Eighth  avenue,  in  the 
city  of  Birmingham.    Where  the  accident  occurred  there 
were  two  car  tracks  about  six  feet  apart  running  parallel  with 
each  other  eastward  and  westward.     The  cars  were  moved  by 
electricity.     Plaintiff  had  ridden  westward  along  the  north 
track,   and  having,   in  gping  from  Sixteenth  to  Fifteenth 
street,  passed  an  east-bound  car,  he,  near  the  west    line  of 
Fifteenth  street,  stepped  from  the  north  side  of  his  car, 
walked  around  behind  it,  and,  as  it  was  moving  away,  was 
about  to  go  upon  the  south  track,  when  he  was  struck  and 
injured  by  a  car  going  eastward  on  that  track.     On  these 
lines  there  were  in  force  at  the  time  of  the  accident  the  fol- 
lowing rules:    ''When  a  car  has  stopped  on  double  track  or  a 
siding  to  let  passengers  on  or  off,  cars  approaching  in  the 
opposite  direction  must  stop.     Passengers  are  liable  to  get 
off  the  car  and  walk  across  the  other  track  in  front  of  car 
approaching  in  opposite  direction."    ''Ring  the  alarm   bell 
approaching  and  going  around  curves  and  before  crossing 
street,  and  to  signal  wagons  and  other  vehicles  to  clear  the 
track."     Respecting  plaintiff's  conduct  on  that  occasion,  the 
evidence  is  undisputed,  and,  as  appearing  from  his  own  testi- 
mony, it  show9  that  plaintiff  did  not,  after  alighting  from  hiji 
car,  make  any  effort  by  looking,  listening,  or  otherwise  to 
ascertain  whether  he  could  go  upon  the  south  track  with 
safety.    In  testifying  he  said,  among  other  things:    "I  paid 
no  attention  to  whether  a  car  was  coming  from  the  direction 
of  my  right  or  not.     I  did  not  look  to  the  right  or  left  either. 
I  didn't  know  how  the  cars  moved  on  those  tracks.     I  wasn't 
acquainted  with  the  cars.     I  hadn't  paid  any  attention  to 
whether  cars  moving  on  parallel  tracks  went  away  to  the 
right  at  that  time.     I  do  not  know  it  now.     I  did  not  know 
how  they  ran.     I  did  not  heed  that  at  all."    At  street  cross- 
ings pedestrians  and  street  car  operators  have  equal  rights  of 
passage,  but  each  of  them  is  presumed  to  know  of  the  dan- 
ger incident  to  the  crossing  by  the  former  of  tracks  whereon 
cars  are  operated,  and  upon  each  is  incumbent  the  duty  of 
exercising  such  care  for  the  avoidance  of  injury  as  a  reason- 
ably prudent  person  would  use  under  the  circumstances.     In 
Booth  en  Street  Railways,  §  312,  it  is  well  said:    "It  is  mani- 
festly dangerous  for  a  pedestrian  about  to  cross  a  street  rail- 
way to  omit  to  use  his  senses  before  stepping  upon  the  track 
to  ascertain  whether  a  car  is  approaching,  unless  he  can  rely 
apon  some  well-known  custom  or  regulation  at  crossings 
which  renders  such  precaution  unnecessary.     *    *    *    The 
doctrine  which  seems  to  be  supported  by  authority  and  reason 
is  that  it  is  presumptively  negligent  on  the  part  of  the  pedes- 
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trian  to  attempt  to  cross  tbe  track  without  lookine  or  listen- 
ing, when,  if  he  had  looked  and  listened,  he  could  have 
discovered  the  approach  of  the  car  in  ample  time  to  avoid 
injury."  In  Nellis  on  Surface  Railroads,  p.  365  et  seq.»  it  is 
said  with  reference  to  the  act  of  crossing  street  railways  that 
^' there  is  always  the  duty  to  look  for  an  approaching  car, 
and,  if  the  street  is  obstructed,  to  listen,  and  in  some  situations 
to  stop,  and  a  plaintiff  must  be  held  to  have  seen  that  which 
was  obvious.  A  diversion  of  attention,  generally  speaking, 
will  not  excuse  the  performance  of  this  duty;  neither  will 
misconduct  on  the  part  of  the  railway  company."  In  27 
Am.  &  Eng.  Ency.  Law,  pp.  81,  82,  after  reference  made  to 
authorities  between  which  there  is  some  lack  of  harmony,  it 
is  stated  that :  ''The  general  rule  undoubtedly  is  that  it  is 
the  duty  of  the  pedestrian  to  look  and  listen  for  approaching 
cars  before  crossing  street  railway  tracks;  and  the  rule  has 
been  applied  when  a  person  alighting  from  a  car  on  one 
track  crossed  an  adjoining  track  without  looking,"  etc. 

In  the  circumstances  attending  this  accident  there  was 
nothing  to  absolve  the  plaintiff  from  the  duty  of  lookins:  to 
see  that  the  south  track  was  clear.  The  car  from  which  he 
alighted  had  before  the  accident  gone  from  between  him 
and  the  approaching  car,  and  the  passing  of  another  east- 
bound  car  several  hundred  feet  ahead  of  the  one  that  struck 
plaintiff  did  not  justify  him  in  assuming  the  track  would  be 
clear  when  he  attempted  to  cross  it.  To  what  extent  he 
might  have  relied  upon  a  custom  of  defendant  to  stop  its 
cars  where  other  cars  were  discharging  passengers,  or  to 
signal  before  running  upon  a  crossing,  is  not  in  question,  for 
there  is  no  evidence  to  show  that  the  rules  upon  those  sub- 
jects was  customarily  observed,  or  that  plaintiff  acted  in  re- 
liance upon,  or  even  with  knowledge  of,  them.  Those  rules 
were  apparently  to  enjoin  caution  upon  those  operating  cars, 
and  their  mere  existence  did  not  abate  the  caution  which,  in 
their  absence,  would  have  been  enjoined  by  common  pru- 
dence upon  other  persons. 

The  evidence  leads  to  the  certain  conclusion  that  in  heed- 
lessly placing  himself  in  the  path  of  the  car  that  struck  him 
plaintiff  was  so  lacking  in  the  observance  of  due  care  as  to 
make  him,  in  a  legal  sense,  guilty  of  negligence,  and  that 
such  negligent  conduct  on  his  part  contributed  proximately 
to  his  injury.  Therefore  the  charges  requested  by  defend- 
ant which  negative  the  right  of  recovery  under  counts  of  the 
complaint  based  on  mere  negligence  of  defendant  should 
have  been  given. 

In  the  record  there  is  evidence  tending  to  show  the  car 
that  injured  plaintiff  was  at  the  time  of  the  accident  being 
run  at  a  speed  of  from  15  to  20  miles  per  hour;  that  no  signal 
was  given  of  the  approach  to  Fifteenth  street  crossing,  and 
no  effort  was  made  to  warn  plaintiff  of  its  approach,  or  to 
check  the  car,  before  he  was  stricken.     From  this  phase  of 
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the  evidence  inferences  might  have  been  drawn  in  support  of 
counts  in  the  complaint  which  attribute  the  injury  to  will- 
fulness, wantonness,  or  intention.  This,  however,  is  opposed 
by  other  evidence,  which,  if  true,  should  prevent  recovery 
under  the  last-mentioned  counts.  To  here  state  reasons 
favoring  either  of  such  results  might  unduly  influence  another 
trial,  and  such  statement  will  therefore  be  pretermitted. 
What  has  been  said  disposes  of  the  questions  argued  in  briefs. 
Assignments  of  error  not  insisted  on  are  treated  as  waived. 
Reversed  and  remanded. 


FOWBEL  V.  WABASH  R.  CO. 

(Supreme  Court  of  Iowa,  Oct.  19,  1904.) 

[100  N.  W.  Rep.  1121.] 

Railroads— Private  Crossing—Gates— Killing  Stock.* 

Where  three  parallel  linea  of  railroad  run  through  a  farm,  and  a 
private  crossing  passed  over  all  three,  and  gates  had  been  erected  be- 
tween each  track,  and  the  two  inner  gates  were  removed .  by  the  owner 
of  the  land,  leaving  a  gate  on  each  side  of  the  right  of  way,  and  a  cow 
of  a  third  person  wandered  on  the  track  at  such  crossing,  the  railroad 
on  whose  track  the  cow  was  thereafter  killed  was  not  liable  for  failure 
to  maintain  a  gate  between  its  track  and  the  middle  track. 

Appeal  from  District  Court,  Monroe  County;  F.  W.  Eichel- 
berger,  Judge. 

Action  for  damages  caused  by  a  collision  of  plaintiff's  cow 
with  defendant's  engine.  The  trial  resulted  in  a  judgment 
against  defendant,  from  which  it  appeals.     Reversed. 

T.  B.  Perry,  for  appellant. 
Dasbiell  &  Mason,  for  appellee. 

LADD,  J.  The  plaintiff's  cow  was  being  kept  by  A.  A. 
Mason,  whose  farm  lies  immediately  south  of  Albia.  Through 
one  40-acre  tract  three  railroads  pass.  These  are  parallel, 
with  rights  of  way  adjoining,  running  north  and  south.     East 

*For  authorities  in  this  series  on  the  subject  of  the  duties  and  liabili- 
ties of  railroad  companies  with  respect  to  gates  at  private  crossings, 
see  extensive  note  appended  to  Mobile  &  O.  R.  Co.  v,  Tiernan  (Tenn.), 
15  Am.  &  i^ng.  R.  Cas.,  N.  S.,  564 ;  Mooers  v.  Northern  Pac.  Ry.  Co. 
<Minn.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  753  ;  Swanson  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (Minn.)t  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  753  (duty  to  close 
gates);  Kavanaugh  v,  Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.),  21  Am.  & 
Eng.  R.  Cas.,  N.  S.,  755  (gate  left  open  by  unknown  person  without 
actual  or  imputable  knowledge  or  notice  of  company);  Wirstlin  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  11  R.  R.  R.  570,  34  Am.  &  Eng.  R.  Cas., 
N.  8.,  570  (degree  of  care  required  in  constructing  ;  and  duty  to  repair 
as  affected  by  notice  or  want  of  notice  ;  and  notice  of  defect  may  be 
inferred  from  lapse  of  time);  Atkinson  v,  Chicago,  etc.,  Ry.  Co.  (Wis.), 
9  R.  R.  R.  423,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  423  (railroad  liable  for 
killing  horse,  which,  after  escaping  from  owner's  sufficiently  fenced 
pasture,  reached  track  through  gate  in  fence  along  adjoining  land  of 
third  person,  and  negligently  left  open  by  third  person). 
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of  these,  and  between  them  and  the  highway,  are  the  land 
owner's  buildings  and  feed  lots.  Leading  from  the  lots  to 
the  west  is  a  lane  and  private  crossing  over  the  three  tracks 
and  rights  of  way.  Tbroagh  this  lane  and  another  along  the 
west  right  of  way  to  the  south  he  necessarily  drove  his  cat- 
tle and  other  stock  to  and  from  his  pasture.  The  west  right 
of  way,  with  track,  was  that  of  the  Iowa  Central  Railway 
Company;  the  one  between,  that  of  the  Albia  &  Ceoterville 
Railroad  Company;  and  that  to  the  east  belonged  to  the  de- 
fendant. The  company  first  mentioned  constructed  gates 
on  each  side  of  its  crossing,  and  the  Albia  &  Centerville  Rail- 
road Company  on  the  east  side  of  its  right  of  way.  Many 
years  ago  the  west  gate  becoming  dilapidated,  the  Iowa  Cen- 
tral Railroad  Company  replaced  it  with  the  one  between  its 
right  of  way  and  that  of  the  Albia  &  Centerville  Railroad 
Company.  The  defendant  put  in  a  gate  at  the  crossing  on 
the  east  side  of  its  right  of  way.  About  a  year  later  Mason 
removed  the  gate  from  between  the  right  of  way  of  the  de- 
fendant and  that  of  the  Albia  &  Centerville  Railroad  Com- 
pany. Even  though  it  belonged  to  him,  the  defendant  must 
have  known  long  before  the  accident  that  it  had  been  re- 
moved. Enough  has  been  said  to  show  that  at  that  time  the 
only  gateways  were  at  the  west  side  of  the  west  right  of  way 
and  at  the  east  side  of  the  east  right  of  way.  The  cow  was 
struck  by  defendant's  train,  and  the  circumstances  were  such 
as  to  render  it  liable  if  it  ought  to  have  maintained  a  gate  at 
the  private  crossing  between  its  right  of  way  and  that  of  the 
Albia  &  Centerville  Road.  No  doubt  the  defendant  was 
bound  to  maintain  an  adequate  crossing.  But  precisely 
what  that  is  the  statute  does  not  declare.  That  the  situa- 
tion may  be  such  as  to  exact  an  open  crossing  has  been 
recognized  by  this  court.  Gray  v.  Ry.,  37  Iowa,  119.  There 
the  road  passed  between  the  landowner's  house  and  the  pub- 
lic highway;  but  this  was  not  declared  to  be  the  only  condi- 
tion under  which  an  open  crossing  may  be  appropriate.  The 
open  crossing  for  connecting  different  parts  of  a  pasture  was 
discountenance  in  Truesdale  v.  Jensen,  91  Iowa,  312,  59  N.  W. 
47,  and  Curtis  v.  Ry.,  62  Iowa,  418,  17  N.  W.  591.  Ordi- 
narily, protection  should  be  afforded  by  gates  or  bars  forming 
a  part  of  the  fence  in  closing  the  right  of  way.  Hender- 
son v.  Ry.,  39  Iowa,  220;  Mackie  v.  Ry.,  54  Iowa,  540,  6  N. 
W.  723;  McKinley  v.  Ry.,  47  Iowa,  76.  But  none  of  these 
authorities  attempt  to  lay  down  a  fast  and  hard  rule.  The 
object  to  be  attained  in  maintaining  the  gates  or  bars  must 
be  kept  in  view.  Aside  from  the  convenience  of  the  land- 
owner and  the  protection  of  his  stock,  the  safety  of  the  travel- 
ing public  is  to  be  taken  into  consideration.  Russell  v. 
Hanley,  20  Iowa,  224,  89  Am.  Dec.  53s.  If  a  gate  will  serve 
no  useful  purpose  in  either  respect,  and  at  the  same  time 
will  prove  an  obstruction  in  the  use  of  the  crossing,  there 
can  be  no  excuse  for  its  existence.     Whether  gates  shall  be 
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maintained  oecessarily  depends  on  the  situation  in  each  par- 
ticular case.  In  Tyson  v.  Ry.,  43  Iowa,  207,  the  owner  was 
maintaining  a  lane  closed  by  a  gate  at  his  house  and  another 
at  the  public  road.  The  railroad  crossed  this  lane,  but 
there  were  no  gates  at  the  crossing.  The  court  held  that: 
'The  lane  fences  and  gates  might  be  regarded  as  constituting 
a  part  of  the  railroad  fence  merely  set  out  upon  the  land- 
owner's premises,  and  maintained  by  him  for  his  accommoda- 
tion. These  fences  and  gates  constituted  as  eflectual  a 
barrier  against  cattle  not  admitted  to  the  lane  as  they  would 
have  done  if  they  had  been  on  the  line  of  the  road.  While 
the  plaintifi  was  maintaining  the  fences  and  gates  apparently 
for  the  purpose  of  enjoying  an  open  crossing,  we  think  the 
company  was  justified  in  assuming  that  he  preferred  an  open 
crossing.  It  was  not  for  him  to  complain,  therefore,  that  his 
cow  strayed  upon  the  track."  Mason's  lane  across  the 
rights  of  way  was  300  feet  long.  Its  only  use  was  as  a  cause- 
way for  the  passage  of  cattle  and  other  stock.  The  gates  at 
the  ends  of  the  lane  could  not  well  have  been  dispensed  with, 
bat  any  intervening  gates  would  have  interfered  with,  rather 
than  aided,  in  the  passage  of  the  stock,  and  increased,  rather 
than  lessened,  the  danger  of  collision  with  trains.  The 
gates  between  the  rights  of  way  of  the  other  two  roads  had 
been  removed  many  years  previously,  and  Mason  testified 
that  after  the  construction  of  the  defendant's  line  the  gate 
between  its  right  of  way  and  that  of  the  Albia  &  Centerville 
Road  was  never  closed,  and  that,  as  it  belonged  to  him,  he 
had  removed  it  long  before  the  accident.  As  he  had  never 
made  use  of  the  gate,  and  voluntarily  removed  it,  and,  in  so 
far  as  the  record  discloses,  bad  never  requested  that  it  he  re- 
placed by  another,  and  as  the  use  of  the  crossing,  as  it  was, 
was  necessarily  more  convenient  and  not  more  dangerous,  it 
may  well  be  inferred  that  the  crossings  were  as  be  wished 
them.  At  any  rate,  it  was  practically  one  crossing  over 
three  roads,  and  the  evidence  failed  to  show  that  it  was  not 
adequate  for  the  purposes  of  the  landowner,  and  protected  by 
fence,  in  so  far  as  essential  to  his  use  and  convenience  and 
the  safety  of  the  public. 
Reversed. 


CENTRAIr  OF  GEORGIA  RY.  CO.  v.  WILLIAMS  BUGGY  CO. 

(Supreme  Court  of  Georgia,  Nov.  12,  1904.) 

[48  S.  E.  Rep.  939.1 

Accidents  on  Track — Negligence— Speed.* 

Reladvely  to  persons  or  property  on  the  track  of  a  railroad  company, 
where  there  is  no  public  croaaiag',  aad  where  the  C9mpaay  is  not  bound 

*As  to  the  care  due  licensees  and  trespassers  on  railroad  tracks  at 
places  other  than  crossings,  see  foot-note  appended  to  Hortenstine  v, 
Virs^inia-Carolina  Ry.  Co.  (Va.),  12  R.  R.  R.  616,  35  Am.  &  IS^ng.  R. 
Cas.,  N.  8.,  616 ;  foot-note  appended  to  Gregfory  v.  Louisville  A  N.  R . 
Co.  (Ky.),  12 B..  R.  R.  293,  35  Am.  &  Buff.  R.  Cas.,  N.  S.,  293. 
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to  aaticipate  their  presence,  it  is  not  negligence  for  the  company  to 
run  its  trains  at  a  speed  of  50  or  60  miles  an  hour. 

Killing  Steele— Presumption  of  Negligence— Rebuttal. t 

Under  the  undisputed  evidence  the  defendant  fully  rebutted  the  pre- 
sumption of  negligence  arising  against  it  from  pi  oof  of  the  killing  of 
the  stock,  and  the  trial  judge  erred  in  refusing  to  grant  a  new  trial. 
Georgia  M.  A  G.  R.  Co.  v.  Harris,  9  S.  E.  786,  83  Ga.  393  ;  Georgia 
Southern  &  F.  Ry.  Co.  v,  Sanders,  36  S.  E.  458,  111  Ga.  128. 
(Syllabus  by  the  court.) 

Error  from   City  Court  of  Macon;  Robt.  Hodges,  Judge. 

Action  by  the  Williams  Buggy  Company  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Hall  &  Wimberly,  for  plaintiff  in  error. 
Claud  Estes,  for  defendant  in  error. 

SIMMONS.  C.  J.  Judgment  reversed.  All  the  Justices 
concur. 


VIZACCHERO  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island,  Sept.  21,  1904.) 

[59  Atl.  Rep.  105.] 

Accident  on  Track — Negligence — Speed  in  the  Country.} 

The  operation  of  an  electric  car  in  the  country  at  such  a  rate  of  speed 
that  the  motorman  was  unable  to  stop  it  in  time  to  avoid  injury  after 
the  headlight  revealed  plaintiff's  intestate  crawling  towards  the  car  on 
his  hands  and  knees  between  the  rails,  was  not  negligence. 

Same — Contributory  Negligence. 

Where  plaintiff's  intestate  was  struck  and  killed  by  defendant's 
street  car  while  he  was  crawling  towards  the  car  on  his  hands  and  knees 
between  the  rails  at  a  point  where  the  car  was  visible  at  a  distance  of 
800  feet,  his  contributory  negligence  was  a  bar  to  recovery. 

Contributory  Negligence— I ntoxication.g 

Intoxication  does  not  relieve  a  man  from  the  degree  of  care  required 
of  a  sober  man  in  the  same  circumstances. 

fSee  extensive  note  appended  to  Macon  &  B.  R.  Co.  v,  Revis  (Ga.), 
12  R.  R.  R.  787,  35  Am.  &  E<ng.  R.  Cas.,  N.  S.,  787  ;  Western  &  A.  R. 
Co.  V,  Robinson  (Ga  ),  12  R.  R.  R.  821,  35  Am.  &  E^ng.  R.  Cas., 
N.  S.,  821. 

t  As  to  whether  any  rate  of  speed  at  country  crossing  may  constitute 
negligence  on  the  part  of  a  railroad,  see  foot-note  appended  to  Custer 
V.  Baltimore  &  O.  R.  Co.  (Pa.),  9  R.  R.  R.  448,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  448;  Reed  v.  Queen  Anne's  R.  Co.  (Del.),  11  R.  R.  R.  332,34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  332. 

§See  Mercer  v.  Southern  Ry.  (S.  Car.),  8  R.  R.  R.  703,  31  Am.  &  Eng. 
R.  Cas.,  N.  S.,  703  ;  notes,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  122  ;  9  Am.  & 
Eng.  R.  Cas.,  N.  8.,  264  ;  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  834  ;  13  Am. 

6  Eng.  R.  Cas.,  N.  S.  689 ;  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  (Md.), 

7  Am.  &  Eng.  R.  Cas.,  N.  S.,  115  ;  Kingston  v.  Ft.  Wayne  A  E.  Ry. 
Co.  (Mich.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,259;  Eid£on  v.  Southern 
Ry.  Co.  (Miss.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  832  ;  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V,  Jordan  (Ark.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  681 ;  Mis- 
souri, etc.,  R.  Co.  V,  McGlamory  (Tex.),  5  Am.  &  Eng.  R.  Cas.,  N.  S., 
696;  Trumbull  v.  Erickson  (C.   C.  A.),  17  Am.   &  Eng.  R.  Cas.,  N.  S., 
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Action  by  Maria  Vizacchero  against  the  Rhode  Island 
Company.  On  petition  of  defendant  for  new  trial.  Judg- 
ment for  defendant. 

Argued  before  STINESS,  C.  J.,  and  TILLINGHAST  and 
DOUGLAS.  JJ. 

Livingston  Ham  and  Lewis  S.   Thompson,  for  plaintiff. 
Henry  W.  Hayes,  Frank  T.  Easton,  and  Lefierts  S.  Hoff- 
man, for  defendant. 

DOUGLAS,  J.  This  action  is  brought  to  recover  dam- 
ages for  the  death  of  the  plaintiff's  intestate,  who  was  struck 
and  mortally  wounded  by  one  of  the  defendant's  electric 
trolley  cars,  which  was  coming  towards  the  city,  in  the  town 
of  Johnson,  about  8  o'clock,  p.  m.,  March  8,  1903.  The 
place  where  the  accident  occurred  was  on  Atwood  avenue,  a 
thinly  settled  country  road  50  feet  wide,  having  the  car  track 
located  along  one  side,  next  to  the  sidewalk,  leaving  about  30 
feet  of  unoccupied  highway.  The  evening  was  dark  and 
stormy,  and  the  headlight  and  other  lights  of  the  car  were 
ligbted,  and  a  person  on  the  track  approching  the  place  of 
the  accident,  and  facing  towards  the  car,  had  an  uniater- 
rupted  view  for  at  least  80  feet.  The  headlight  enabled  the 
motorman  to  distinguish  objects  upon  the  track  within  a  dis- 
tance of  about  25  feet.  A  witness,  who,  with  his  wife  and 
child,  were  the  only  passengers  on  the  car,  testifies  that  the 
car  at  the  time  of  the  accident  was  going,  as  he  thinks,  at 
the  rate  of  20  miles  an  hour.  In  cross-examination  he  admits 
that  he  could  not  see  through  the  windows,  which  were  ob- 
scured by  the  weather;  that  his  attention  was  taken  up  by 
the  child,  with  whom  he  was  playing;  and  that  his  estimate 
of  the  speed  of  the  car  was  merely  a  guess.  The  motorman 
and  conductor  testify  that  the  car  was  going  at  the  rate  of 
from  9  to  12  miles  an  hour,  as  was  customary  at  that  place. 
The  motorman  testifies  that,  looking  carefully  ahead,  he 
first  saw  the  intestate  on  his  hands  and  knees,  upon  the 
track,  facing  the  car,  about  25  feet  away;  that  he  immediately 
applied  his  brake  and  reversed  the  power,  but,  notwithstand- 
ing these  efforts,  which  were  all  that  he  could  make,  the  car 
struck  the  man,  threw  him  to  one  side  of  the  track,  and 
stopped  about  20  feet  further  on.  It  appeared  from  the  evi- 
dence of  the  physicians  who  examined  the  plaintiff's  intes- 
tate at  the  hospital  that  he  had  been  drinking  spirituous 
liquor,  but  there  is  no  direct  evidence  that  he  was  intoxi- 
cated. He  had  been  seen,  shortly  before  the  accident,  walk- 
ing in  his  usual  manner  on  the  road.  Jury  trial  having  been 
waived,  the  case  was  tried  before  a  single  judge  in  this 
division,  who  decided  that,  while  the  plaintiff's  intestate  was 
negligent  in  approaching  the  car  as  he  did,  the  defendant's 

53;  LotUBville  &  N.  R.  Co.  v.  Cummins  (Ky.),  21  Am.  &  Eng.  R.  Cas., 
Jf.S.,  774;  Hard  v.  Sottthem  Ry.  Co.  (N.  Car.),  23  Am.  &Eng.  R.  Cas., 
IT.  S.,  7i6. 
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servant  was  negligent  in  ranning  the  car  so  rapidly  that, 
with  the  appliances  at  his  command,  he  could  not  stop  the 
car  after  the  man  was  distinguishable  by  the  headlight. 
And  his  conclusion  was  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  accident.  He  therefore  de- 
cided in  favor  of  the  plaintiff,  and  assessed  the  damages  at 
$5,  coo. 

We  think  the  learned  judge  erred  in  his  finding  that  the  de- 
fendant's servant  was  guilty  of  neglect  of  duty,  and  also  in 
finding  that  the  intestate's  negligence  was  not  the  proximate 
cause  of  the  accident.  The  duty  of  the  driver  of  an  electric 
car  passing  along  a  sparsely  settled  country  road  in  the  space 
between  intersecting  roads  is^  not  to  be  judged  by  the  same 
rules  with  regard  to  speed  which  apply  to  the  same  car  pass- 
ing along  the  crowded  street  of  a  city.  The  care  to  be  exer- 
cised is  relative,  and  must  be  proportional  to  the  danger 
reasonably  to  be  apprehended  at  the  time  and  place.  Stelk 
V.  McNulta,  99  Fed.  138,  40  C.  C.  A.  357.  The  popular  de- 
mand for  electric  cars  rather  than  horse  cars  or  omnibuses 
prevails  at  the  present  day  because  the  former  can  carry  more 
passengers,  and  at  a  more  rapid  rate,  than  the  latter.  In 
order  to  serve  the  public,  these  cars  must  be  propelled  as 
rapidly  as  safety  will  permit;  and  on  long  stretches  of  country 
road,  where  the  statutes  and  town  ordinances  fix  no  limit  to 
their  speed,  no  given  rate  of  speed  is  per  se  excessive.  Kline 
V.  Traction  Co.,  181  Pa.  276,  37  Atl.  522.  The  duty  of  a 
traveler  upon  an  unimpeded  country  road  is  to  yield  the  use 
of  the  railroad  track  to  an  approaching  car.  The  willful  and 
malicious  obstruction  of  a  street  railway  company  in  the  use 
of  its  tracks  is  punishable  as  a  misdemeanor.  Gen.  Laws  1896, 
c.  279,  §  65.  The  car  cannot  turn  out,  and  so  the  traveler 
must.  The  conduct  of  the  operator  of  the  car  may  be  law- 
fully predicated  upon  the  expectation  that  the  traveler  will 
observe  his  duty  in  that  regard. 

The  duty  of  the  railroad  company  towards  such  travelers 
is  not  to  stop  his  car  when  they  appear,  but  give  them  suffi- 
cient notice  of  the  approach  of  the  car  to  enable  them  to 
leave  the  track  before  the  car  arrives.  Terre  Haute  R.  Co. 
V.  Graham,  46  Ind.  239-241;;  W.  Chicago  St.  Ry.  Co.  v. 
Schwartz,  93  111.  App.  387;  McQuade  v.  Met.  St.  Ry.  Co.,  17 
Misc.  Rep.  I $4,  39  N.  Y.  Sup.  335*  If  the  car  is  going  only 
at  such  speed  as  will  give  a  traveler  ample  time  to  leave  the 
track,  after  he  sees  the  light  or  hears  the  signal  of  the  car, 
before  the  car  reaches  him,  he  has  nothing  to  complain  of. 
It  in  not  running  at  excessive  speed  with  regard  to  him. 
Bethel  v.  Cinn.  St.  Ry.  Co.,  15  Ohio  Cir.  Ct.  R.  381,  8 
Ohio  C.  D.  310.  It  is  therefore  plain  that  the  distance  at 
which  the  light  of  the  car  can  be  seen  or  the  bell  or  whistle 
can  be  heard  and  understood  by  travelers,  so  as  to  enable 
them  conveniently  to  leave  the  track — not  the  distance  that 
the  motorman  can  see  ahead — is  the  standard  by  which  the 
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speed  of  the  car  should  be  regulated.  As  it  is  not  the  duty 
of  the  car  to  stop  within  the  limit  of  the  illumination  of  the 
headlight,  its  speed  need  not  be  restricted  to  the  rate  pre- 
scribed by  such  a  necessity.  Such  a  general  rule  as  that 
which  the  court  announced  is  neither  necessary  nor  reason- 
able as  applied  to  the  locality  in  question. 

In  the  particular  circumstances  of  this  case  we  are  unable 
to  see  that  the  defendant's  servant  was  guilty  of  any  negli- 
gence. Negligence  is  the  failure  to  provide  for  some  condi- 
tion or  event  which  may  reasonably  be  expected,  and  the 
motorman  in  this  case,  in  the  place  where  he  was  going,  had 
no  reason  to  expect  that  any  pedestrian  would  remain  upon 
the  track  after  the  lights  of  the  car  were  plainly  visible. 
Certainly  he  had  no  reason  to  anticipate  that  he  would 
encounter  a  human  being  upon  the  track,  crawling  towards 
the  car  upon  his  hands  and  knees,  and  it  was  not  his  duty  to 
run  his  car  so  as  to  provide  for  such  a  contingency.  After 
the  man  was  seen,  it  is  not  suggested  that  the  motorman  was 
guilty  of  negligence,  as  he  used  every  means  in  his  power  to 
stop  the  car  before  the  collision.  Stelk  v.  McNulta,  99  Fed. 
1381  40  C.  C.  A.  357;  Murray  v.  Forty-Second  St.  Ry.  Co. 
(Sup.)  41  N.  Y.  Supp.  620.  It  may  be  added,  also,  that 
there  is  no  evidence  that  upon  the  wet  and  slippery  track  the 
car  could  have  been  stopped  in  time  if  it  had  been  proceed- 
ing at  a  very  moderate  rate  of  speed. 

Again,  the  court  erred  in  holding  that  the  plaintiff  could 
recover  notwithstanding  his  own  negligence.  The  doctrine 
of  proximate  cause,  sustained  by  a  long  series  of  decisions 
following  Davies  v.  Mann,  10  M.  &  W.  $46,  as  we  have 
adopted  it  in  this  state,  is  clearly  stated  in  Mahogany  v. 
Ward,  16  R.  I.  479>  I7  Atl.  860,  27  Am.  St.  Rep.  753*  and  Prue 
y.  R.  R.  Co.,  18  R.  I.  360,  27  Atl.  450.  The  plaintiff's  coun- 
sel cites  many  cases  in  support  of  his  contention  that  this 
case  is  governed  by  the  rule.  Some  of  the  cases  cited  make, 
as  it  seems  to  us,  quite  unwarranted  applications  of  it,  to  the 
extent  almost  of  making  a  railroad  company  respon- 
sible for  damages  to  the  heirs  of  a  suicide;  but  none 
so  so  far  as  would  be  necessary  to  absolve  the  plaintiff 
from  contributory  negligence  in  this  case.  Taking  the 
words  of  Baron  Parke  in  Davies  v.  Mann,  '^the  negli- 
gence which  is  to  preclude  a  plaintiff  from  recovering  in  an 
action  of  this  nature  must  be  such  that  he  could  by  ordinary 
care  have  avoided  the  consequence  of  the  defendant's  neg- 
figence,"  as  a  guide,  it  is  plain  that  the  plaintiff  cannot  re- 
cover; for  her  intestate,  by  ordinary  care,  could  have  avoided 
the  car,  which  was  visible  at  a  distance  of  800  feet,  no 
matter  how  fast  it  was  going.  It  was  just  as  much  the  duty 
of  the  plaintiff*s  intestate  to  avoid  the  consequences  of  the 
defendant's  negligence,  if  there  was  any,  as  for  the  defend- 
ant's servant  to  avoid  the  consequences  of  the  intestate's 
negligence,  if  by  any  care  and  foresight  he  could  have  done 


176       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Vizacchero  v.  Rhode  Island  Co 

SO.    The  intestate^s  neglicrence  was  not  remote  io  point  of 
time,  bnt  continaous  and  coe£Bcient  with  the  act  of  the  com- 
pany.    The  court  says,  in  O'Brien  v.  McGlincby,    68  Me. 
552,  558:    ''But  this  principle  would  not  govern  where  both 
parties  are  cotemporaneously  and  actively  in  fault,  and  by 
their  mutual  carelessness  an  injury  ensues  to  one  or   both  of 
them."     In  Isbell  v.  N.  Y.  &  N.  H.  R.  Co.,  27  Conn.  393,  71 
Am.  Dec.  78,  it  is  said:    ''The  negligence  of  the  plaintiff,  if 
there  has  been  any,  was  not  the  proximate  cause  of  the  acci* 
dent.     To  be    so,   it  must  have  been  simultaneous  in   its 
operation  with  that  of  the  defendant,  of  the  same   kind, 
immediately  growing  out  of  the  same  transaction,  and   not 
something  distinct  and  independent  of  a  prior  date,  remotely 
related  to  the  negligence  of  the  defendant.     In  the   case 
of  Prue  V.  R.  R.  Co.,  18  R.  I.  360,  27  Atl.  450,  the  victim  was 
proceeding  to  extricate  himself  from  the  danger,  and  could 
have  escaped  but  for  the  independent  mistaken  act  of  the 
gateman  after  he  saw  the  position  of  the  traveler.     If  the 
traveler  had  remained  upon  the  track,  with  the  gates  open, 
the  case  must  have  been  decided  differently.     In  one  of  the 
most  reliable    textbooks  on  the  subject  of  negligence,  the 
rule,  as  formulated  by  a  writer  in  the  Quarterly  Law  Review^ 
vol.  2,  p.  507,  is  adopted  as  follows:    "The  party  who   last 
has  a  clear  opportunity  of  avoiding  the  accident,  notwith- 
standing the  negligence  of  his  opponent,  is  considered  solely 
responsible.''     i  S.  &  R.  Neg.  165,  §  99.     The  negligence  of 
the  plaintiff's  intestate  did  not  consist  in  walking  upon  the 
track,  which  be  had  a  right  to  do  until  the  car  approached, 
but  in  remaining  upon  it  after  the  car  was  plainly  visible; 
and  this  negligence  continued  until  the  car  struck  him.     The 
opportunity  for  him  to  escape  began  when  he  could  have 
seen  the  car  800  feet  away,  and  only  ended  a  few  seconds  be- 
fore he  was  struck.     His  neglect  of  this  opportunity,    as 
much  as  the  approaching  car,  caused  the  accident.     In  Ran- 
dall V.  Union  R.  R.  (Ex.  No.  2,356,  April  6,  1898)  58  Atl.—, 
we  held  that  a  nonsuit  was  properly  granted  where  it  appeared 
that  the  accident  was  caused  by  the  failure  of  the  plaintiff 
seasonably  to  turn  off  of  the  track  after  the  car  had  reached  a 
point  where  it  could  have  been  seen,  or  by  the  slipping  of  the 
horse  on  the  hard  snow.     It  has  been  held  that  a  person  rid- 
ing between  the  rails  of  an  electric  street  railway  upon  a 
bicycle  has  the  duty  to  look  out  for  and  endeavor  to  avoid 
danger  from  the  electric  cars,  and  the  negligence  of  a  bicycle 
rider  who  continued  to  ride  on  the  track  of  an  electric  car 
up  to  the  very  moment  when  he  was  struck,  when,  by  the 
slightest  care  and  effort  on  his  part,  he  could  have  put  him- 
self out  of  danger  up  to  the  last  moment,  is  a  contributing  and 
efficient  cause  of  the  injury  which  precludes  the  conclusion 
that  the  negligence  in  managing  the  car  was  later  in  time, 
and  therefore  the  proximate  cause  of  injury.     Everett  v.  Los 
Angeles  Consol.  Elec.  R.  Co.,  115  Cal.  105,  127,  43  Pac.  207^ 
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46  Pac.  889,  34  L.  R.  a.  350.  The  duty  of  a  pedestrian  is  the 
same,  and  his  opportunity  is  as  great;  and  so  it  is  clear  that 
the  contributory  negligence  of  the  plaintiff's  intestate  was  a 
proximate  cause  of  his  death.  In  Crmsbee  v.  B.  &  P.  R.  R. 
Co.,  14  R.  I.  104,  SI  Am.  Rep.  354,  it  was  held  to  be  con- 
tributory negligence  on  the  part  of  a  deaf  mute  to  cross  a 
railroad  track  without  looking  for  an  approaching  train,  and 
that  his  administratrix  could  not  recover,  though  the  train 
gave  no  signal  as  it  should  have  done. 

A  very  instructive  case,  though  not  presenting  the  same 
facts  affecting  the  question  of  the  defendant's  negligence  as 
the  case  at  bar,  is  State  v.  United  Rys.  &  Elec.  Co.  of  Balti- 
more (Md.)  54  Atl.  612,  613.  The  care  required  of  one  who 
attempts  to  cross  the  track  of  an  electric  road  in  the  open 
country  is  strongly  insisted  upon.  The  case  is  directly  in 
point  on  the  question  of  contributory  negligence.  The  court 
say:  ''It  is  evident  from  all  the  evidence  that  we  have  here 
*  *  *  a  rapidly  approaching  car  in  the  sight  of  the  trav- 
eler, who,  in  spite  of  the  fact  that  he  saw  it,  drove  leisurely 
on  the  track,  and  was  run  over  and  killed.  It  is  conceded,  of 
course,  that  the  defendant  was  negligent  in  failing,  perhaps, 
to  give  signals,  and  in  running  at  a  higher  rate  of  speed  than 
was  allowable;  but  under  all  the  authorities  such  negligence 
of  the  defendant  does  not  palliate  or  excuse  the  negligence 
of  the  plaintiff" — citing  Keenan  v.  Union  Traction  Co.,  202 
Pa.  107,  51  Atl.  742,  58  L.  R.  A.  217.  So  in  Gilmore  v.  Pas- 
senger Ry.,  153  Pa.  31,  25  Atl.  651,  34  Am.  St.  Rep.  682,  it 
was  held  that :  ''A  person  is  guilty  of  contributory  negligence 
who  leaves  a  horse  and  wagon  unguarded  upon  the  track  of  an 
electric  street  railway,  in  a  narrow  and  unlighted  alley,  on  a 
dark  night;  and  he  cannot  recover  for  injuries  to  the  horse 
and  wagon,  although  the  railway  company  was  also  negli- 
gent in  running  the  car  at  a  rate  of  speed  that  did  not  permit 
its  stoppage  within  the  distance  covered  by  its  own  head- 
light." The  court  say:  ^'It  is  an  unbending  rule,  to  be 
observed  at  all  times  and  under  all  circumstances,  that  a  per- 
son about  to  cross  the  track  of  a  street  railway  must  look  in 
both  directions  for  an  approaching  car  before  attempting  to 
cross.  Ehrisman  v.  East  Harrisburg  Passenger  Ry.  Co.» 
150  Pa.  180,  24  Atl.  596,  17  L.  R.  A.  448;  Wheelahan  v. 
Phila.  Trac.  Co.,  150  Pa.  187,  24  Atl.  688.  But  compliance 
with  this  rule  would  be  an  idle  ceremony  if  a  person  might 
afterwards  stop  his  horse  or  vehicle  upon  the  track,  relax  his 
vigilance,  and,  leaving  his  horse  unguarded,  go  into  a  build- 
ing in  the  vicinity,  and  there  remain  any  length  of  time 
whatever."  And  the  judgment  for  the  plaintiff  was  accord- 
ingly reversed.  See,  also,  to  the  same  effect,  N.  Y.  Con- 
densed Milk  Co.  V.  Nassau  Elec.  Co.  (Sup.)  60  N.  Y.  Supp. 

234- 
If  the  plaintiff's  intestate  had  impaired  his  ability  to  take 

care  of  himself  by  getting  intoxicated,  that  fact  in  no  wise 
14  s  R  s— 12 
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affects  the  case.  Intoxication  does  not  relieve  a  man  from 
the  degree  of  care  required  of  a  sober  man  in  the  same  cir- 
cumstances. Chicago  City  Ry.  v.  Lewis*  5  111.  App.  242; 
Bageard  v.  Consolidated  Traction  Co.»  64  N.  J.  Law,  316,  45 
Atl.  620,  49  L.  R.  A.  424,  81  Am.  St.  Rep.  498.  In  Bagbee 
V.  Union  R.  R.  Co.  (Ex.  No.  3,348,  April  8,  1904)  58  Atl. — , 
the  plaintiff  was  walking  upon  the  track,  intoxicated,  when 
he  was  struck  by  an  electric  car,  and  the  court  considered 
him  culpably  negligent. 

As  the  record  presents  all  the  evidence  attainable,  and  it 
conclusively  appears  that  the  plaintiff's  intestate  had  no 
cause  of  action  against  the  defendant,  judgment  will  be 
entered  for  the  defendant. 


AIRIKAINEN  ».  HOUGHTON  COUNTY  ST.  RY.  CO. 
(Supreme  Court  of  Michigan,  Nov.  15, 1904.) 

[101  N.  W.  Rep.  264.] 

Witnesses. 

Where  a  witness  subsequently  sr>Lve  the  evidence  song^ht  to  t>e 
obtained  by  a  question  which  was  disallowed,  the  sustaining  of  the 
objection  was  harmless  error. 

Appeal. 

Where  the  court  sustained  an  objection  to  a  question  asked  of  a  wit- 
ness on  cross-examination,  and  stated  that  the  question  was  improper, 
and  defendant's  counsel  thereafter  made  no  request  to  have  the  matter 
referred  to  by  the  court  in  its  charge,  he  was  not  entitled  to  predicate 
error  thereon. 

Killing  Cattle— Argument  of  Counsel— Absence  of  Witnesses.* 

Where,  in  an  action  against  a  street  railway  company  for  killing  one 
of  plaintiff's  cows,  the  record  showed  that  the  car  which  struck  the 
cow  had  a  conductor,  and  was  carrying  upwards  of  fifty  passengers,  and 
there  was  no  effort  to  obtain  the  attendance  of  the  conductor  or  more 
than  one  of  the  passengers,  and  their  absence  was  not  accounted  for, 
defendant's  counsel  having  severely  criticised  one  of  plaintiff's 
witnesses,  it  was  not  error  for  plaintiff's  counsel  in  his  argument  to 
refer  to  the  absence  of  the  conductor  and  the  other  passengers,  and  to 
draw  an  inference  therefrom  that  their  testimony,  if  produced,  would 
be  adverse  to  defendant. 

Duty  to  Look  Out  for  Stock.t 

In  an  action  against  a  street  railway  company  for  killing  plaintiff's 
cow,  an  instruction  that  plaintiff  could  only  recover  if  the  killing  was 
willful  and  reckless,  and  that  unless  defendant,  when  it  saw  the  cow  on 
the  track,  or  had  good  reason  to  believe  it  would  go  on  the  track,  did 
nothing  to  prevent  running  against  the  cow,  the  jury  could  not  find  for 
plaintiff,  was  not  prejudicial  to  defendant. 

Direction  of  Verdict. 

In  an  action  against  a  street  railway  company  for  the  killing  of 
plaintiff's  cow,  evidence  held  to  require  the  denial  of  a  motion  to  direct 
a  verdict  for  defendant. 

*See  extensive  note  appended  to  Macon  &  B.  R.  Co.  v.  Revis  (Ga.), 
12  R.  R.  R.  787,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  787. 

tSee  extensive  note  appended  to  Davis  v.  Southern  Ry.  Co.  (S.  Car. ) , 
12  R.  R.  R.  188,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  188. 
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Error  to  Circait  Coart»  Hoaghton  County;  Albert  T. 
Streeter,  Jadge. 

Action  by  Charles  Airikainen  against  the  Hoaghton  County 
Street  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.     AflBrmed. 

Gray,  Haire  &  Stone,  for  appellant. 
W.  A.  Burritt,  for  appellee. 

MOORE,  C.  J.  In  August,  1902,  a  cow  belonging  to 
plaintiff,  which  he  allowed  to  run  at  large,  was  killed  while 
on  the  track  near  a  crossing,  by  a  car  bnlonging  to  the  defend- 
ant From  a  judgment  in  favpr  of  the  plaintiff  th^  case  is 
brought  here  by  writ  of  error. 

Counsel  for  appellant  say  the  questions  involved  are: 
(i)  Whether  the  court  erred  in  refusing  to  permit  the 
witness  Davey  to  testify  whether,  in  his  judgment,  the  cow 
could  have  got  across  the  track  before  the  car  struck  it  if  it 
had  not  snddenly  stopped.  (2)  Whether  the  following  ques- 
tion, put  by  plaintiff's  counsel  to  the  witness  Wint,  was  not 
improper,  and  prejudicial  to  defendant,  viz. :  "You  are  the 
man  that  was  running  the  car  at  the  time  Mr.  Boivine  was 
injured?"  (3)  Whether  the  remarks  of  plaintiff's  counsel  to 
the  jury,  suggesting  that,  if  the  defendant  had  put  the  con- 
doctor  and  the  fifty-seven  passengers  on  the  car  upon  the 
stand,  they  would  have  testified  against  defendant,  were  not 
improper,  and  prejudicial  to  the  defendant.  (4)  Whether 
the  court  erred  in  refusing  to  instruct  the  jury  as  requested 
by  defendant  in  its  third  request  to  charge.  (5)  Whether  the 
court  erred  in  instructing  the  jury  upon  the  question  of  what 
constitutes  gross  negligence.  (6)  Whether  the  court  erred  in 
refusing  to  direct  the  jury  to  find  a  verdict  for  the  defend- 
ant as  requested  by  its  fourth  request  to  charge.  (7)  Whether 
the  court  erred  in  overruling  and  not  granting  defendant's 
motion  for  a  new  trial  for  the  foregoing  reasons,  and  because 
the  verdict  of  the  jury  was  against  the  weight  of  evidence. 
We  will  consider  these  questions  in  the  order  presented  by 
counsel. 

I.  Mr.  Davey  was  a  passenger.  He  testified  to  seeing  the 
cows,  and  the  distance  the  cows  were  from  the  car,  and  what 
they  did.  He  was  then  asked:  Q.  ''When  you  saw  her  step 
upon  the  track,  did  you  think  she  would  clear  the  track  be- 
fore the  car  reached  her?"  Upon  objection  the  question 
was  excluded.  We  do^  not  need  to  decide  whether  this  was 
error,  because  almost  immediately,  upon  the  cross-examina- 
tion, he  stated:  ''I  did  not  see  it  [the  cow]  stop,  but  it  was 
on  the  track  the  last  time  I  saw  it.  I  thought  it  was  going 
to  get  across,  and  was  surprised  that  the  collision  occurred." 
It  will  be  observed  the  defendant  obtained  the  opinion  of 
the  witness  as  fully  as  though  the  question  of  counsel  had 
been  answered,  and  the  error,  if  it  was  one,  was  not  reversi- 
ble error. 
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2.  The  record  shows  in  relation  to  this  assignment  of  error 
as  follows:  Mr.  Wint  was  the  motorman.  At  the  commence- 
ment of  his  cross-examination  the  following  occurred: 
^'Q.  You  are  the  man  that  was  running  the  car  at  the  time 
Mr.  Boivine  was  injured?  Mr.  Gray:  If  your  honor  please,  I 
have  been  anticipating  something  of  that  kind.  I  think  it  is 
entirely  improper.  No  reference  should  be  made  to  any  prior 
accident.  It  certainly  will  tend  to  prejudice  the  jury.  The 
Court:  I  think  that  is  so,  Mr.  Burritt.  It  does  not  seem  to  me 
to  be  necessary  to  go  into  the  facts  of  other  accidents.  Yoo 
cannot  prove  negligence  in  this  accident  by  other  accidents. 
Mr.  Burritt:  That  is  not  the  purpose.  It  is  only  to  refresh ' 
the  witness'  memory."  This  occurrence  was  one  of  the  rea- 
sons assigned  on  the  motion  for  a  new  trial.  In  disposing  of 
the  motion  the  trial  judge  said:  ''In  the  brief  counsel  urges: 
'True,  the  court  held  that  the  question  was  improper, 
but  in  a  very  mild  way,  and  we  do  not  think  it  can  be  said 
that  the  impression  produced  (and,  we  say,  deliberately  and 
intentionally  produced)  on  the  minds  of  the  jury  was  removed 
by  the  court's  remarks. '  I  can  hardly  agree  with  counsel. 
An  explanation  was  made,  although  it  does  not  appear  in 
the  record,  which  would  do  away  entirely  with  any  question 
of  deliberate  intention  on  the  part  of  the  counsel  in  asking: 
the  question.  Nor  does  it  seem  to  me  a  very  mild  way  in 
which  the  court  held  the  question  improper.  Mr.  Gray  did 
not  simply  object  to  the  question.  With  force  he  char- 
acterizes it  as  entirely  improper,  and  designed  to  prejudice 
the  jury;  and,  while  making  no  formal  objection,  his  remarks 
were  adopted  and  enforced  by  the  court  in  the  first  sentence, 
'I  think  that  is  so,  Mr.  Burritt,'  including  everything  that  has 
been  said  by  Mr.  Gray  with  regard  to  the  question.  At  the 
time  that  seemed  to  be  all  that  was  necessary,  even  suppos- 
ing the  question  had  been  one  deliberately  introduced  in  the 
case  by  the  attorney.  If  it  were  not  enough  in  the  mind  of 
the  objecting  counsel,  he  could  have  requested  reference  to 
it  in  the  charge."  The  question  was  an  improper  one. 
The  court  so  told  the  jury,  and  apparently  judge  and  counsel 
alike  thought  all  had  been  said  that  was  necessary.  If  cases 
are  to  be  reversed  because  of  the  situation  shown  here,  it 
would  be  necessary  to  reverse  nearly  every  hotly  contested 
case. 

3.  This  is  based  on  the  following:  During  the  argument 
of  counsel  for  plaintifi  to  the  jury  the  following  proceedings 
were  had:  "Mr.  Burritt:  Where  is  the  conductor  that  was 
on  that  car?  Mr.  Gray:  I  object  to  that,  your  honor.  Mr. 
Burritt:  I  was  saying,  gentlemen  of  the  jury,  that  they  say 
that  this  lady,  our  witness,  is  the  star  actor.  The  motor- 
man  has  testified.  Where  is  the  conductor  who  was  run- 
ning this  car,  and  who  had  charge  of  it?  Why  don't  they 
bring  him  here?  Mr.  Gray:  To  that  we  object,  your  honor, 
as  entirely  improper.    The  Court:  I  think  that  counsel  has 
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a  right  to  comment  on  witnesses  that  were  not  produced. 
That  were  on  the  car.  Mr.  Gray:  I  take  an  exception. 
Mr.  Barritt :  I  say,  gentlemen  of  the  jary,  where  are  the  fifty 
passengers?  The  testimony  is  that  there  were  fifty  passengers 
on  the  car.  We  have  only  one  of  these  passengers  here.  Mr. 
Gray:  We  obiect  to  that  statement  for  the  same  reason,  and 
take  an  exception.  Mr.  Burritt:  We  might  have  had,  gentle- 
men of  the  jury,  fifty-seven  or  fifty-eight  star  actors  here  had 
the  railroad  company  wanted  other  star  actors.  They  only 
brought  one."  The  defendant  had  sworn  one  passenger  and 
the  motorman  as  witnesses.  The  record  shows  the  car  had 
a  condnctor  and  upwards  of  50  passengers.  It  was  not 
shown  any  effort  had  been  made  to  obtain  their  attendance, 
nor  was  the  absence  of  any  of  them  accounted  for.  It  is  evi- 
dent counsel  had  criticized  severely  one  of  the  witnesses  for 
the  plaintiff.  Under  these  circumstances  we  do  not  think,  if 
the  allusion  made  exceeded  the  latitude  to  which  he  was 
entitled  in  making  his  argument,  that  it  constituted  reversi- 
ble error. 

4,  5,  and  6  may  be  considered  together.  The  defendant 
offered  four  written  requests  to  charge.  The  first  two  were 
given.  The  third  and  fourth  were  not  given.  The  third 
reads  as  follows:  ''It  is  not  the  duty  of  street  railway  com- 
panies to  stop  or  reduce  the  speed  of  their  trains  or  cars 
when  they  see  cows  or  other  animals  alongside  their  tracks. 
It  is  only  when  such  animals  are  on  their  tracks,  or  the  men 
in  charge  of  the  trains  or  cars  have  good  reason  to  believe 
that  they  will  go  thereon  before  said  trains  or  cars  shall  have 
passed,  that  the  company  is  called  upon  to  stop  or  reduce  the 
speed  of  such  trains  or  cars.  When  they  have  notice  or 
knowledge  of  such  a  situation  that  to  proceed  will  probably 
result  in  injury  to  or  the  destruction  of  persons  or  property, 
then  they  are  required  to  use  all  possible  precautions  to  guard 
against  such  injury  or  destruction;  but  until  they  have  notice 
or  knowledge  of  such  a  situation  it  is  their  right  to  proceed 
at  the  usual  speed  along  and  upon  their  own  tracks  and  right 
of  way,  and  they  will  not,  in  such  cases,  be  liable  for  injury 
to  or  the  destruction  of  persons  or  property  happening  upon 
sadden  emergencies  which  they  could  not  reasonably  antic- 
ipate. And  the  court  instructs  you  that  in  this  case  the  de- 
fendant was  not  obliged  to  stop  its  cars,  or  reduce  the  speed 
thereof,  at  the  time  and  place  in  question,  unless  the  situa- 
tion was  such  that  the  motorman  knew,  or  had  good  reason 
to  believe,  that  to  proceed  as  he  was  going  would  result  in 
injury  to  or  the  killing  of  the  cow  If  he  did  not  know  or 
have  good  reason  to  believe  this,  then  the  defendant  would 
not  be  liable  in  this  case,  notwithstanding  the  cow  was  killed 
by  being  struck  by  the  car.  And  you  are  instructed  in  this 
connection  that  the  law  is  slow  to  impute  to  men  in  chazge 
of  street  railway  or  other  trains  or  cars  carrying  passengers 
such  reckless  and   wanton  conduct  as  would  be  that  of  run- 
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nins  agaiDSt  animals  on  the  tracks,  where  the  result  might 
be  not  only  the  killing  of  the  animals,  but  the  derailing  of 
the  trains  or  cars»  and  injury  to  or  the  death  of  the  pas- 
sengers; and  jurors  should  not  infer  such  conduct  except 
upon  clear  proof  of  its  existence."  The  fourth  was  a  request 
to  direct  a  verdict  in  favor  of  defendant.  The  first  and 
second  of  defendant's  requests  read :  'Ki)  Under  the  declara- 
tion in  this  case  there  can  be  no  recovery  by  the  plaintiff  for 
any  ordinary  negh'gence  on  the  part  of  the  street  railway 
company.  Plaintifi  can  only  recover  in  case  it  is  established 
by  a  preponderance  of  the  evidence  that  the  acts  of  the  street 
railway  company,  which  it  is  alleged  resulted  in  the  killing: 
of  plaintiff's  cow,  were,  under  the  circumstances  testified  to, 
willful,  or  wanton  and  reckless.  If,  therefore,  you  find  from 
the  evidence  that  the  defendant,  if  guilty  of  anything,  was 
only  guilty  of  ordinary  negligence,  or  that  it  was  not  guilty 
of  willful  or  wanton  and  reckless  conduct,  your  verdict 
should  be  for  the  defendant.  This  is  the  rule  in  cases  where 
the  plaintiff  in  a  suit  is  himself  guilty  of  negligence  contrib- 
uting to  the  injury  or  destruction  of  himself  or  his  property, 
and  under  the  law  in  this  state  it  is  contributory  negli- 
gence for  a  person  to  allow  his  cows  or  cattle  to  run  at  large 
without  being  in  the  charge  of  any  one.  It  is  for  this  rea- 
son that  the  plaintifi  in  this  case  must  prove  gross  negligence 
on  the  part  of  the  defendant,  in  order  to  entitle  him  to  re- 
cover. (2)  The  plaintiff  cannot  recover  in  this  case  unless 
you  find  that  a  preponderance  of  the  evidence  has  estab- 
lished the  fact  that  the  defendant  was  guilty  of  gross  negligence 
in  the  killing  of  plaintiff's  cow,  as  testified  to.  I  instruct 
you  that  'gross  negligence'  means  an  intentional  failure 
to  perform  a  manifest  duty  in  reckless  disregard  of  the -con- 
sequences, as  affecting  the  life  or  property  of  another,  and 
also  implies  a  thoughtless  disregard  of  consequences  without 
the  exercise  of  any  effort  to  avoid  them.  Unless,  therefore^ 
you  find  from  the  evidence  that  the  defendant,  when  it  saw 
plaintifi's  cow  upon  the  track,  or  had  good  reason  to  believe 
it  would  go  or  stay  upon  the  track,  did  nothing  to  prevent 
running  against  the  cow,  but  ran  on  in  reckless  disregard  of 
the  consequences  of  collision  with  the  cow,  you  cannot  find  a 
verdict  for  the  plaintiff,  but  must  find  for  the  defendant.'^ 
In  addition  to  giving  these  requests,  the  judge  also  charge: 
''The  plaintiff  claims  there  was  a  clear  and  unobstructed  view, 
from  the  point  where  the  cow  was  struck,  up  the  defendant's 
track,  for  a  distance  of  several  hundred  feet,  and  that  the 
cow  was  in  plain  view  of  themotorman  who  was  running  the 
car,  and  that  he  saw,  or  should  have  seen,  the  cow,  and  her 
apparent  danger.  The  plaintiff  charges  the  defendant  with 
gross  negligence;  and,  for  the  plaintiff  to  recover,  he  must 
prove  by  a  preponderance  of  evidence  that  the  cow  was 
killed  as  a  result  of  the  gross  negligence  of  the  defendant. 
The  term  'gross  negligence'  means  an  intentional  failure  to 
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perform  a  manifest  duty  in  reckless  disregard  of  the  conse- 
quences, as  affecting  the  life  or  property  of  another.  It  im- 
plies a  thoughtless  disregard  of  the  consequences,  without 
the  exercise  of  any  eSort  to  avoid  them;  but  it  is  not 
meant  that  the  motorman  must  have  actually  intended  to  do 
the  particular  wrong  complained  of."  "Itwastheduty  of  the 
motorman,  while  running  the  car,  to  keep  it  under  control, 
and  to  be  on  the  alert  to  avoid  accidents,  and,  if  he  saw  the 
cow  on  the  track,  or  in  such  close  proximity  to  the  track 
as  to  be  in  peril,  and  he  could  have  avoided  the  injury  by 
slacking  the  speed  of  the  car,  or  by  stopping  the  car,  it  was 
bis  duty  to  do  so,  if  he  could;  and  his  failure  to  do  so  would 
be  wanton  and  reckless  conduct — would  be  gross  negligence 
on  his  part,  which  would  render  the  defendant  liable  for  the 
killing  of  the  cow."  In  the  recent  case  of  Kotila  v.  Street 
Railway  Co.  (Mich.)  96  N.  W.  437,  there  is  a  very  full  dis- 
cussion of  the  care  required  by  motormen  in  cases  like  the 
present.  In  that  case  there  is  a  full  collation  of  cases.  We 
think,  if  there  was  any  one  entitled  to  complain  of  ihe  charge 
of  the  court,  it  was  not  the  defendant. 

7.  Did  the  court  err  in  not  directing  a  verdict  for  defend- 
ant and  not  granting  a  new  trial  because  the  verdict  was 
against  the  weight  of  evidence?  We  have  already  referred  to 
the  fact  that  counsel  on  both  sides  assumed  the  jury  were 
familiar  with  tbe  premises.  The  trial  judge  heard  and  saw 
the  witnesses.  There  was  testimony  on  the  part  of  the 
plaintiff  to  the  effect:  ''There  was  more  than  one  cow  on  the 
track.  I  think  there  was  about  three  cows  on  the  track 
there,  feeding,  or  somewhere,  and  I  said  to  Mrs.  Maynard, 
'they  will  run  over  them  cows  sure,'  and  I  watched  them  for 
that  purpose — for  a  witness — and  the  other  cows  got  off,  and 
this  one  did  not.  The  cows  were  right  inside  the  tracks  be- 
tween the  rails.  When  I  first  saw  the  cows  on  the  track  I 
could  hear  the  car  coming  up  the  hill.  That  was  when  I 
made  the  remark  to  Mrs.  Maynard,  and  then  I  watched  the 
car,  of  course.  It  was  a  good  ways  from  the  cows,  too.  The 
cows  were  on  the  track  when  the  car  came  in  sight,  and  they 
continued  on  the  track.  The  car  never  slacked  at  all — just 
like  it  comes  down  the  hill  any  time.  They  generally  slaken 
there  at  the  curve,  but  they  did  not.  The  car  was  running 
quite  fast.  From  the  point  where  the  cows  were  standing 
on  the  track  you  can  see  a  long  ways  up  the  track.  There  is 
nothing  along  the  track  to  obstruct  the  view  down  the  track. 
I  cannot  say  bow  long  the  cow  was  on  the  track,  because  I  do 
not  know  how  long  it  would  take  them  to  come  down  from 
the  hill  up  there.  They  must  have  been  up  there  by  Klondyke 
street  any  way,  when  I  heard  them  coming.  Two  of  the  cows 
got  off  the  track.  The  second  cow  barely  got  off  just  in  time, 
and  the  other  one  was  nearly  off,  all  but  her  nind  hip.  The 
speed  was  not  slackened  at  all  from  the  time  the  car  got  in 
sight  before  it  struck  the  cow."     On  the  cross-examination 


184       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Airikalnen  v,  Houghton  County  St.  Ry.  Co 

tfae  motorman  testified,  among  other  things:    ''From    the 
point  where  the  cow  was  sttuck  by  the  car,  and  ap  the    track 
in  the  direction  of  Calumet,  there  was  a  clear,  unobstracted 
view  for  several  hundred  feet.     It  is  downgrade  as  you  come 
this  way,  and  the  car  I  had  charge  of  was  propelled  by  elec- 
tric power,  and  I  was  acting  in  the  capacity  of  motormaD. 
I  had  the  hand  brake  on,  and  I  was  coming  down  the  bill  the 
usual  gait.     When  I  want  to  give  the  car  speed,  I  let  o£f  the 
brake  and  put  on  power.     I  reduce  speed,  of  course,  by    put- 
ing  on  the  brake.     That  car  had  air  brakes  and  hand  brakes. 
As  motorman  I  have  perfect  control  of  the  car.     I  can  run    it 
up  over  a  high  trestle,  or  in  coming  down  that  steep  grade  I 
can  stop  the  car  at  pretty  near  any  point  I  see  fit.     I  had  the 
brake  on  at  that  time.     I  do  not  mean  by  that  that  the  air 
brake  was  on.     I  did  not  apply  the  air  brake.     You  could  not 
stop  the  car  any  quicker  by  the  air  brake  than  you  could  by 
the  hand  brake.     If  I  knew  I  had  to  stop  the  car  coming  down 
the  hill,  I  could  stop  it  in  two  car  lengths.     I  could  not   stop 
the  car  coming  down  that  grade  within  a  distance  of  forty  or 
fifty  feet.     It  is  a  conundrum  within   what  distance  I  could 
stop  the  car  coming  down  that  hill  if  I  had  the  air  brake  on 
and  applied  the  brake  and  plugged  the  car.     I  could  not  stop 
it  within  the  length  of  the  car.     If  you  plug  a  car,  and  the 
circuit  break  falls  out  or  anything,  you  would  be  likely  to  go 
a  little  further.     If  the  circuit  breaks  do  not  fall  out,  I  could 
probably  stop  the  car  within   a  car  and  a  half  or  two   car 
lengths.     When   I  was  coming  down  that  morning  I  saw 
two  cows  by  the  side  of  the  track,  grazing.     I  was  then  prob- 
ably three  hundred  feet  away  from  the  first  two.     Those  two 
cows  were  not  between  the  rails  then.     They  were  on  the 
side.     The  third  cow  was  just  a  little  way  behind  them. 
The  three  cows  were  not  inside  of  the  rails  when  I  saw  them 
first.     They  were  walking  along  when  I  first  saw  them,  and 
the  next  time  I  looked  up  they  were  on  the  track  going  across. 
I  continued  to   look  down  the  track.     The  cows  did   not 
walk  by  the  side  of  the  track  at  all.     They  went  across  the 
track.     They  were  not  standing  by  the  side  of  the  track  when  I 
saw  them  first.     They  were  walking  up  along  taking  a  bite  and 
walking  along.     I  did  not  stop  to  see  what  they  were  doing 
exactly.     The  last  time  I  saw  the  cows  before  they  went  on 
the  track  I  was  probably  two  hundred  feet  from  them.     They 
were  then  going  across  the  track.     Of  course,  I  put  on  the 
brakes  then,  and  used  every  effort  to  stop  the  car.     All  I  did 
was  to  put  the  brakes  on,  which  reduced  the  speed."    There 
was  other  testimony  in  the  case.     In  view  of  all  the  testi- 
mony, we  think  it  cannot  be  said  there  was  no  case  for  a  jury. 
Nor  is  there  such  a  showing  as  to  warrant  us  in  reversing  the 
case  because  the  trial  judge  overruled  the  motion  for  a  new 
trial. 
Judgment  is  afiBrmed.     The  other  Justices  concurred. 
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GOLXNVAUX  V,  BURLINGTON,  C.  R.  &  N.  R.  CO. 

(Sa'preme  Court  of  Iowa,  Not.  22, 1904.) 

[101  N.  W.  Rep.  465.] 

( — Signals — Application  of  Statute — Street  Crosslngt. 
C<Mle,  §  2072,  reqairing  railroads  to  sound  a  whistle  at  least  60  rods 
before  reaching'  a  road  crossing,  and  to  ring  the  bell  until  the  crossing 
is  passed,  but  authorizing  the  omission  of  the  whistle  at  street  crossings 
within  the  limits  of  cities  or  towns,  unless  required  by  ordinance  or 
resolution  of  the  council,  does  not  require  the  blowing  of  the  whistle  at 
crossings  within  city  limits,  in  the  absence  of  ordinance  or  resolution, 
bat  the  ringing  of  the  bell  should  be  commenced  60  rods  before  the 
crossing  is  reached,  and,  if  the  crossings  of  tlie  various  streets  are  less 
than  60  rods  apart,  the  bell  should  be  rung  continuously  until  all  are 


Same — Nesligence — Speed.* 

The  running  of  a  train  at  a  rate  of  from  60  to  65  miles  an  hour  in  the 
suburbs  of  a  city  is  not  of  itself  negligence,  but  is  an  ite  m  to  be  consid- 
ered with  other  circumstances  in  determining  the  question  of  negli- 
gence. • 

Same — 8«nrt« — Question  for  Jury. 

In  an  action  against  a  railroad  for  injuries  at  a  crossing  in  the 
suburbs  of  a  city,  the  al>sence  of  a  flagman  from  the  crossing,  the  fail- 
ure of  the  railroad  to  ring  a  bell  as  required  by  Code,  §  2072,  together 
with  the  speed  of  the  train,  which  was  from  60  to  65  miles  an  hour,  and 

*For  authorities  in  this  series  on  the  subject  of  the  duties  and  liabil- 
ities of  railroad  companies  with  respect  to  rate  of  speed  of  trains  ap- 
proaching crossings,  see  Reed  v.  Queen  Anne's R.  Co.  (Del.),  11  R.  R. 
R.  332,  34  Am.  &  Bug.  R.  Cas.,  N.  S.,  332  (duty  to  regulate  according  to 
danger) ;  Custer  v.  Baltimore  A  O.  R.  Co.  (Pa.),  9  R.  R.  R.  448,  32  Am. 
&  Eng.  R.  Cas.,  N.  S.,  448  (question  as  to  reasonableness  of  speed,  even 
within  city  limits  or  populous  districts,  may  be  affected  by  fact  that 
watchman  has  been  stationed  at  the  crossing) ;  O'Brien  v,  Wisconsin 
Cent.  Ry.  Co.  (Wis.),  9  R.  R.  R.  462,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  462 
(six  miles  per  hour  lawful  rate  within  city  at  crossing  where  there  are 
no  gates,  under  Wisconsin  statute) ;  Bass  v,  Norfolk  Ry.  &  Light  Co. 
(Va.),  1  R.  R.  R.  194,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  194  (negligence  of 
street  railway) ;  Boggero  v.  Southern  Ry.  Co.  (S.  Car.),  4  R.  R.  R.  376, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  376  (regulation  of  speed  in  cities); 
Louisville,  etc.,  R.  Co.  v,  Patchen  (111.),  10  Am.  &  Eng.  R.  Cas.,  N.  S., 
852  (speed  as  negligence) ;  note,  11  Am.  &  Eng.  R.  Cas.,  N.  8.,  857 
(degrees  of  negligence  in  not  observing  statutory  requirements) ;  note, 
11  Am.  &  Eng.  R.  Cas.,  N.  S.,  859  (whether  any  rate  is  negligence  per 
se);  note,  12  Am.  &  Eng.  R.  Cas.,  N.  8.,  322  (whether  rate  is  negligence 
a  question  for  jury) ;  Missouri  Pac.  Ry.  Co.  v.  Moffatt  (Kan.),  3  Am.  & 
Eng.  R.  Gas.,  N.  8.,  488  (speed  as  negligence);  Davis  v.  Concord  &  M. 
R.  R.  (N.  H.),  19  Am.  &  Eng.  R.  Cas.,  N.  8.,  69  ;  Swack  v.  New  York, 
L.  E.  &.  W.  R.  Co.  (N.  Y.),  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  609  (negli- 
gence question  for  jury) ;  Illinois  Cent.  R.  Co.  v.  Ashline  (111.),  9  Am. 
h  Eng.  R.  Cas.,  N.  8.,  702  (excessive  speed) ;  8tafford  v.  Chippewa  Val. 
Elec  R.  Co.  (Wis.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  364  (sufficiency  of  evi- 
dence as  to  negligent  rate  of  speed  of  street  car  ;  and  test  of  negligence 
in  rate  of  speed  of  street  car);  Illinois  Cent.  R.  Co.  v,  Ashline  (Ill.)»  9 
Am.  &  Eng.  R.  Cas.,  N.  8.,  702  (whether  excessive  speed  is  negligence 
perse);  Rislnger  z^.  8outhem  Ry.  Co.  (8.  Car.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  517  (whether  high  rate  of  speed  within  town  constitutes 
negligence  is  a  question  for  the  jury);  Memphis  &  C.  R.  Co.  v.  Martin 
(Ala.),  23  Am.  &  Eng.  R.  Cas.,  N.  8.,  683  (whether  speed  constituted 
wantonness) ;  foot-notes  appended  to  Omaha  8t.  Ry.  Co.  v,  Larson 
(Neb.),  12  R.  R.  R.  643,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  643  (whether  the 
violation  of  an  ordinance  limiting  speed  of  trains  is  negligence) ;  foot- 
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the  fact  that  the  view  near  the  crossing-  was  obstructed,  made  a  case 
for  the  jury  on  the  issue  of  negligence. 

Same — Care  Required  of  Highway  Traveler.f 

It  is  the  duty  of  one  approaching  a  railroad  crossing  at  a  place  where 
the  view  of  approaching  trains  is  obstructed  to  take  precautions  to 
ascertain  whether  a  train  is  coming. 

Same— Same— Failure  to  Listen. 

In  an  action  against  a  railroad  for  injuries  to  a  person  in  a  wagon  by 
collision  with  a  train  at  a  street  crossing  in  the  suburl>s  of  a  city, 
evidence  held  to  show  contributory  negligence  in  failing  to  listen  for 
approaching  trains. 

Same — Presumption  of  Due  Care  on  Part  of  Traveler. 

In  an  action  for  injuries  at  a  railroad  crossing,  the  presumption  of 
due  care  on  the  part  of  the  person  injured  arising  from  the  instinct  of 
self-preservation  is  not  available  where  there  is  direct  evidence  as  to 
such  person's  conduct  during  the  entire  time  that  he  was  within  tiie 
zone  of  danger  from  a  passing  train. 

Appeal  from  District  Court,  Black  Hawk  County;  A.  S. 
Blair,  Judge. 

Action  at  law  to  recover  damages  for  the  death  of  Joseph 
Golinvaux,  due  to  his  being  struck  by  one  of  defendant's 
trains  at  a  street  crossing  in  the  city  of  Waterloo.  Trial  to 
a  jury.  Verdict  and  iudgment  for  the  defendant,  and  plain- 
tiff appeals.     Affirmed. 

C.  A.  Irwin  and  Mullan  &  Pickett,  for  appellant. 
Carroll  Wright,   John  I.  Dille,  and  Miller  &  Williams,  for 
appellee. 

DEEMER,  C.  J.  The  deceased,  while  riding  in  a  lumber 
wagon  with  three  other  men,  upon  a  street  in  the  suburbs  of 
the  city  of  Waterloo,  which  crossed  the  defendant's  right  of 
way  at  an  acute  angle — the  street  running  north  and  south* 
and  the  right  of  way  from  the  southeast  to  the  northwest — 
was  struck  by  a  train  on  the  defendant's  road  running  from 
6o  to  65  miles  per  hour,  and  he  and  two  of  his  companions 
were  killed  in  the  accident.  The  triangular  piece  of  ground 
to  the  southeast  of  the  crossing,  from  which  direction  the 
train  was  coming,  was  obstructed  by  trees  and  buildings  so 
as  to  more  or  less  obscure  the  view  of  trains  passing  over  the 
right  of  way.  The  horses  hitched  to  the  wagon  were  either 
going  at  a  fast  walk  or  a  slow  jog,  as  some  of  the  witnesses 
say,  and  the  men  in  the  wagon  were  intently  conversing  with 
each  other  from  the  time  they  were  first  observed  in  the 
highway  until  the  team  had  reached  or  nearly  reached  the 
tracks  on  defendant's  right  of  way.  It  was  not  stopped  at 
any  time,  nor  did  the  men  apparently  look  or  listen  for  the 
approach  of   trains.     The   negligence  charged   is  failure  to 

note  appended  to  Custer  v,  Baltimore  A  O.  R.  Co.  (Pa.)f  9  R.  R.  R.  448, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  448  (whether  any  rate  at  crossings  in  the 
county  may  constitute  negligence). 

f  As  to  the  care  required  of  a  traveler  at  a  highway  crossing  where  the 
view  is  obstructed,  see  foot-note  appended  to  Chicago  &  N.  W.  Ry.  Co. 
V.  Andrews  (C.  C.  A.),  12  R.  R.  R.  584,  35  Am.  &  Eng.  R.  Cas.,  N.  S.» 
584. 
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provide  a  flagman  or  gateman  at  the  cro8fling»  failure  of  the 
operatives  in  charge  of  the  engine  to  ring  the  bell  or  sound 
the  whistle  for  the  crossing,  and  the  high  rate  of  speed  of  the 
train.  Defendant  denied  all  negligence  and  pleaded  con- 
tributory negligence  on  the  part  ol  plaintiff's  intestate, 
which  contributed  to  the  injury  complained  of. 

On  the  issue  of  defendant's  negligence,  plaintiff  relies 
upon  a  statute  which  reads  as  follows:  "A  bell  and  steam 
wtiistle  shall  be  placed  on  each  locomotive  engine  operated 
on  any  railway,  which  whistle  shall  be  twice  sharply  sounded 
at  least  sixty  rods  before  a  road  crossing  is  reached,  and  after 
the  aoanding  of  the  whistle  the  bell  shall  be  rung  continuously 
until  the  crossing  is  passed;  but  at  street  crossings  within 
the  limits  of  cities  or  towns,  the  sounding  of  the  whistle  may 
be  omitted,  unless  required  by  ordinance  or  resolution  of  the 
ooQocil  thereof;  and  the  company  shall  be  liable  for  all  dam- 
ages which  shall  be  sustained  by  any  person  by  reason  of 
such  neglect."  Code,  §  2072.  By  its  terms  this  statute,  in 
so  far  as  it  requires  the  blowing  of  the  whistle,  does  not 
apply  to  street  crossings  within  city  limits,  in  the  absence  of 
some  ordinance  or  resolution  on  the  part  of  the  city.  There 
is  no  evidence  here  of  any  such  ordinance  or  resolution;  hence 
that  feature  is  out  of  the  case.  It  does  require,  however,  the 
ringing  of  the  bell,  which  should  be  commenced  when  the 
doty  to  blow  the  whistle  for  other  crossings  would  have 
ended — that  is  to  say,  60  rods  before  the  crossing  is  reached; 
and,  if  the  street  crossings  are  to  be  less  than  60  rods  apart, 
then  the  bell  should  be  rung  continuously  from  the  time  the 
duty  to  ring  begins  down  until  all  crossings  are  passed. 
There  was  not  sufficient  evidence  to  take  the  case  to  the  jury 
CD  the  question  of  defendant's  negligence  in  tailing  to  keep 
a  flagman  at  the  crossing,  although  its  failure  to  do  so  may 
be  taken  into  account,  with  other  circumstances,  in  con- 
sidering the  alleged  negligence  in  running  the  train  at  a  high 
and  dangerous  rate  of  speed  over  the  crossing.  Again,  the 
defendant  was  not  responsible  for  the  obstructions  to  the 
view  of  the  train«  and  these  did  not  in  themselves  constitute 
negligence  on  defendant's  part;  but  these  matters  have  a 
doable  aspect — first,  in  determining  defendant's  negligence 
io  running  its  train  in  the  manner  it  did;  and,  second,  as 
bearing  upon  the  conduct  of  the  deceased  in  approaching  the 
crossing.  Again,  the  high  rate  of  speed  at  which  the  train 
was  operated  is  not  of  itself  negligence,  but  it,  too,  should 
be  taken  into  account  in  determining  defendant's  care  or  the 
want  of  it.  Taking  into  consideration  all  the  evidence  in 
the  case,  the  obstructions  near  the  point  of  crossing,  the  ab- 
sence of  a  flagman,  the  high  rate  of  speed  of  the  train,  and 
the  testimony*  regarding  the  failure  to  ring  the  bell,  we  are 
constrained  to  hold  that  there  was  enough  testimony  to  take 
the  case  to  the  jury  on  the  question  of  the  defendant's  negli- 
gence. 
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2.  The  contributory  negligence  of  plaintifi's  intestate  was 
the  point  on  which  the  case  was  decided  and  a  verdict 
directed  by  the  court  for  the  defendant,  and  to  that  issue  we 
now  turn  our  attention.  Plaintifi  and  his  companions  were 
seen  approaching  the  crossing  from  the  south  something  like 
300  feet  therefrom.  He  and  the  men  who  were  with  him 
were  intently  engaged  in  conversation,  and,  apparently 
oblivious  of  the  situation,  drove  up  to  within  a  few  feet  of  the 
crossing,  when  the  pace  of  the  team  was  slackened  somewhat, 
and  then  driven  as  if  in  an  attempt  to  cross  ahead  of  the 
train.  The  wagon  was  caught  between  the  wheels,  and  three 
of  the  men  were  killed.  Parties  living  on  both  the  east  and 
west  sides  of  the  street  heard  the  train  approaching,  and 
noticed  that  plaintiff  and  his  companions  were  seemingly 
unaware  of  its  approach.  Two  or  more  of  them  whistled 
and  hallooed  to  the  men  in  the  wagon,  but  were  unable  to 
attract  their  attention.  They  saw  that  a  collision  was  immi- 
nent, for  they  heard  the  train,  and  could  see  from  the  actions 
of  the  men  in  the  wagon  that  they  did  not  realize  the  situa- 
tion. Plaintiff  did  not  stop  his  team  from  the  time  he  was 
discovered  approaching  the  crossing  until  be  was  struck,  and 
neither  he  nor  his  companions  gave  any  evidence  that  they 
were  looking  or  listening  for  the  train.  They  were  evi- 
dently so  intently  engaged  in  conversation  that  they  did  not 
hear  the  warnings  given  them  by  the  residents  of  the  neigh- 
borhood. Plaintiff's  intestate  had  passed  over  the  crossing 
frequently  for  more  than  25  years,  and  knew  of  the  obstruc- 
tions to  his  view  of  the  track.  It  was  broad  daylight,  and 
there  were  no  distracting  influences  to  divert  his  attention. 
From  the  place  where  he  was  first  seen  down  to  the  cross- 
ing there  were  at  least  two  unobstructed  views  of  the  track. 
Had  any  of  the  occupants  of  the  wagon  looked  at  either  of 
these  places,  they  could  have  seen  the  train.  But  if  the  ob- 
structions were  so  great  as  plaintiff  now  contends,  and  her 
intestate  could  not  have  seen  the  train  while  he  was  traveling 
something  like  240  feet,  it  was  his  duty  to  take  some  precau- 
tions to  ascertain  if  a  train  was  coming,  which  might  endan- 
ger him  at  the  crossing.  This  he  did  not  do.  He  continued 
on  his  way.  which  was  a  little  down  hill,  without  looking 
either  to  the  right  or  to  the  left,  and  without  giving  any  evi- 
dence that  he  was  listening  for  a  train.  He  was  so  absorbed 
that,  while  others  heard  the  train,  and  endeavored  as  best  they 
could  to  warn  him  of  his  danger  and  arrest  his  attention, 
they  could  not  do  so.  This,  to  our  minds,  conclusively 
shows  that  his  ears  were  not  open  to  hear  an  approaching 
train.  The  fact  that  others  heard  the  train  and  saw  an  acci- 
dent impending  is  also  quite  significant.  The  case  is  within 
the  rules  announced  in  Schaefert  v.  R.  R.  Co..  62  Iowa, 
627,  17  N.  W.  893;  Dalton  v.  R.  R.  Co.,  104  Iowa,  26,  73  N. 
W.  349;  Moore  v.  R.  R.  Co.,  102  Iowa,  595,  71  N.  W.  569; 
Haines  v.  R.  R.  Co.,  41  Iowa,  231;  Banning  v.    R.  R.  Co., 
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89  Iowa,  74,  56  N.  W.  277,  and  other  like  cases.  But  plain- 
tiff relies  to  some  extent  npon  what  is  sometimes  called  the 
presumption  arisine  from  the  instinct  of  self-preservation, 
and  asks  us  to  say  that  this  was  sufficient  to  take  the  case  to 
the  jury.  Had  there  been  no  eyewitnesses  to  the  transac- 
tion, doubtless  this  would  be  true;  but  the  conduct  of  the 
men  in  the  wagon  from  the  time  they  reached  the  danger  zone 
down  to  the  time  the  wagon  was  struck  was  covered  by  direct 
evidence.  In  such  cases  it  is  the  rule  of  this  court  that  this 
presumption  or  inference  does  not  exist.  The  doctrine  seems 
to  be  bottomed  on  the  thought  that,  when  there  is  or  can  be 
no  evidence  regarding  one's  conduct  in  a  place  of  danger, 
the  instinct  of  self-preservation  implanted  in  every  human 
breast  will  raise  an  inference  that  he  was  not  guilty  of  any 
oegligence  which  contributed  to  or  brought  about  the  injury. 
Bat  where  there  is  direct  evidence  as  to  his  conduct  there  is 
00  room  for  this  inference,  for  the  reason  that  his  conduct  is  to 
be  judged  from  what  he  in  fact  did,  lather  than  fiom  an  infer- 
ence as  to  what  he  might  have  done.  The  entire  time  dur- 
ing which  plaintiff's  intestate  was  in  the  zone  of  danger  from 
a  passing  train,  during  which  he  would  naturally  and  reason- 
ably have  looked  or  listened  for  a  train,  was  fully  covered  by 
direct  evidence;  hence  there  was  no  room  for  any  inferences 
as  to  his  conduct.  Bell  v.  Town  of  Clarion,  113  Iowa,  126, 
84  N.  W.  962;  Burk  V.  Walsh  (Iowa)  92  N.  W.  65;  Ames  v.  R. 
R.  Co.  (Iowa)  95  N.  W.  161. 

There  are  two  other  important  facts  to  be  considered  on 
this  branch  of  the  case.  One  is  this:  The  railway  track 
crosses  the  street  at  such  a  sharp  angle  that  it  runs  almost 
parallel  with  it  for  quite  a  distance  southward.  A  train 
appoaching  from  the  south  at  the  rate  of  speed  this  one  was 
would  naturally  be  heard  for  quite  a  distance  by  one  approach- 
ing the  crossing  from  the  south.  It  was  heard  by  the  resi- 
dents of  that  vicinity  for  a  long  time  before  it  reached  the 
crossini;.  The  other  one  is  that  these  residents,  although 
they  called,  hallooed,  and  whistled  in  loud  tones,  could  not 
attract  the  attention  of  the  men  in  the  wagon.  For  some 
reason  the  plaintiff  did  not  call  the  man  who  was  in  the 
wagon  that  escaped  with  his  life  as  a  witness  in  the  case. 
No  excuse  was  given  for  not  doing  so,  and  we  can  only  sur- 
mise as  to  the  reason  therefor.  As  presented  to  us,  the  evi- 
dence discloses  a  clear  case  of  contributory  negligence,  and 
the  motion  to  direct  was  properly  sustained.  Appellant's 
motion  to  strike  appellee's  abstr&ct  is  overruled,  and  appel- 
lee's motion  to  dismiss  the  appeal  is  also  overruled. 

The  judgment  is  affirmed. 
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CHICAGO  CITY  RY.  CO.  v,  BARKER. 

(Supreme  Court  of  Illinois,  April  20,  1904.) 

[70  N.  E.  Rep.  624.] 

Accident  at  Crossing — Stop  and  Loolc.* 

Failure  of  a  person  about  to  cross  a  railroad  track  to  stop  and  look  is 
not  negligence  per  ae. 

Same— Contributory  Negligence— Evidence — Credibility  of  PlalntifTs 
Testimony. 
Where  plaintiff  in  an  action  against  a  street  railway  company  for 
personal  injuries  testified  that  he  looked  for  an  approaching  car  before 
going  on  the  track,  the  alleged  fact  that,  if  plaintiff  had  looked,  be 
must  have  seen  the  car  which  injured  him,  does  not  justify  the  Supreme 
Court,  on  appeal,  in  saying  that  there  was  no  evidence  that  plaintiff 
was  in  the  exercise  of  ordinary  care  ;  the  credibility  of  plaintiff's  testi- 
mony being  a  question  of  fact. 

Same — Presumption  of  Negligence. 

While  plaintiff  was  driving  along  defendant  railway  company's  track, 
his  vehicle  was  struck  from  the  rear  by  a  sprinkling  car  having  no  one 
in  charge  of  it,  and  plaintiff  was  injured.  The  motorman  who  had 
been  in  charge  of  the  car  had  fallen  off  some  distance  from  the  point  of 
collision,  from  the  effects,  as  he  testified,  of  an  electric  shock  :  held  to 
raise  a  presumption  of  negligence  on  the  part  of  defendant. 

Same — Same — Rebuttal — Question  for  Jury. 

In  an  action  for  personal  injuries  from  negligence,  in  which  the  oc- 
currence of  the  accident  raises  a  presumption  of  negligence,  the  ques- 
tion whether  defendant's  explanatory  evidence  sufficiently  rebuts  the 
presumption  is  one  of  fact  for  the  jury. 

Same — Same. 

Where  the  declaration  in  an  action  against  a  street  railway  company 
for  personal  injuries  alleged  that  defendant  carelessly,  negligently, 
and  wrongfully  ran  and  managed  its  car,  there  was  no  charge  of 
specific  acts  of  negligence,  precluding  plaintiff  from  relying  on  the 
presumption  of  negligence  arising  from  the  happening  of  the  accident. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  John  Eick  against  the  Chicago  City  Railway 
Company.  Fiom  a  judgment  of  the  Appellate  Court  condi- 
tionally affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Pending  the  appeal,  plaintiff  died,  and  Charles  Barker,  as 
administrator,  was  substituted  as  appellee.     AfBrmed. 

This  is  an  action  on  the  case,  brought  on  August  23,  1900, 
in  the  superior  court  of  Cook  county,  to  recover  damages  for 
personal  injuries  claimed  to  have  been  suffered  by  John  Eick 
in  consequence  of  a  collision  between  one  of  appellant's 
electric  sprinkling  cars  and  a  wagon  in  which  Eick  was  driv- 
ing. The  declaration,  as  originally  filed,  consisted  of  two 
counts,  to  which  the  general  issue  was  pleaded.  Subse- 
quently the  plaintiff  discontinued  his  action  as  to  the  first 
count,  and  the  cause  went  to  trial  before  the  jury  upon  the 
issue  tendered   by  the  second  count.     The  jury  returned  a 

*See  foot-note  appended  to  West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.), 
12  R.  R.  R.  655,  35  Am.  &  £<ng.  R.  Cas.,  N.  S.,  655  ;  Quinn  v.  Chicago 
&  E.  R.  Co.  (Ind.),  12  R.  R.  R.  661,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  661 ; 
Cromley  v.  Pennsylvania  R.  Co.  (Pa.),  12  R.  R.  R.  666,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  666. 
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verdict  of  guilty,  and  assessed  the  plaintiff's  damages  at 
$S,ooo»  and  jadgment  was  entered  on  the  verdict.  From  this 
judgment  the  appellant  prosecuted  its  appeal  to  the  Appel- 
late Court,  and  there,  upon  the  requirement  of  a  remittitur 
of  $1,500,  which  was  entered,  the  Appellate  Court  entered 
judgment  for  the  plaintiff  in  the  sum  of  $3,500.  The  pres- 
ent appeal  is  prosecuted  from  the  judgment  so  entered 
by  the  Appellate  Court.  The  suit  was  originally  begun 
in  the  name  of  John  Eick,  but,  during  the  pendency 
of  the  appeal  from  the  Appellate  Court  to  this  court,  Eick 
died  intestate,  and  the  present  appellee,  having  obtained 
letters  of  administration  upon  his  estate,  has  been  substi- 
tuted as  appellee. 

The  second  count  of  the  declaration  alleges  that  on  or 
about  May  14,  isxx>,  in  Chicago,  the  defendant  below  (ap- 
pellant here)  was  owning,  controlling,  and  operating  a  street 
railway  extending  upon  and  along  a  certain  public  highway, 
to  wit.  West  Forty-Seventh  street,  and  on  said  street  railway 
was  owning,  controlling,  and  operating  a  certain  electric 
sprinkling  car,  and  then  and  there  said  car  was  proceeding 
io  a  westerly  direction  towards  and  near  the  crossing  of  said 
West  Forty-Seventh  street  with  a  certain  other  public  high- 
way, to  wit.  South  Oakley  avenue,  and  plaintiff  was  then  and 
there  riding,  as  he  had  a  right  to  do,  on  a  certain  wagon  on 
West  Forty-Seventh  street,  and  proceeding  in  a  westerly 
direction  some  distance  in  front  of  said  car,  and  was  in  the 
exercise  of  due  care  and  diligence,  and  then  and  there  the  de- 
fendant so  carelessly,  negligently,  and  wrongfully  ran  and 
managed  the  said  street  railway  and  car  that,  by  and  through 
the  carelessness,  negligence,  and  mismanagement  of  the  de- 
fendant, said  car  then  and  there  ran  from  behind  against  and 
iotothe  plaintiff's  wagon,  on  which  he  was  then  and  there 
riding  as  aforesaid,  and  with  great  force  and  violence  then 
and  there  threw  and  kno'^ked  the  plaintiff  from  and  off  the 
said  wagon  to  and  upon  the  ground  there,  by  means  whereof, 
etc. 

The  facts  are  substantially  as  follows:  Forty-Seventh 
street  runs  east  and  west,  and  appellant  has  a  double-track 
street  railway  thereon.  The  east-bound  cars  are  run  over  the 
soath  track,  and  the  west-bound  cars  over  the  north  track. 
About  a  block  east  of  Oakley  avenue  appellant's  tracks  on 
Forty-Seventh  street  are  crossed  from  southeast  to  north- 
west by  what  are  known  asthe ''Panhandle  Railroad  Tracks," 
the  distance  across  which  at  this  point  is  about  100  feet.  On 
May  14,  1900,  Eick  was  riding  west  upon  Forty-Seventh 
street  in  a  covered  wagon,  drawn  by  one  horse,  upon  the 
north  or  west-bound  track  of  appellant's  railway.  There 
appears  to  have  been  upon  this  track  at  that  time  repair  work 
eoing  on  at  the  railroad  crossing,  and  there  were  piles  of 
material  upon  the  crossing,  which  made  it  necessary  to  use 
the  south  or  east-bound  side  of  the  street  to  cross  the  rail- 
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road  tracks  goine    either  way.     Upon  reaching  the  Pan- 
handle crossing,  Eick  stopped,  waited  for  a  freight  train  to 
pass,  then  drove  over  the  tracks  of  the  steam  railroad  soath 
of  appellant's  tracks  because  of  the  obstruction  aforesaid, 
and,  when  be  had  passed  the  crossing,   turned  back  into  the 
north  track.     After  Eick  had  proceeded  40  or  50  feet  in  the 
north  or  west-bound  track,  his  wagon  was  suddenly  struck  in 
the  rear  by  the  sprinkling  car.     This  sprinkling  car  was  a 
tank  about  three  feet  high,  and  set  on  ordinary  street  car 
wheels,  and  was  not  as  high  as  a  man's  head.    The  car  was 
an  electric  motor  sprinkler,  carrying  a  water  tank,  and  had 
been  in  charge  of  a  single  motorman.     Before  Eick  went  upon 
the  north  track,  the  sprinkler  was  east  of  the  railroad  tracks* 
and  about  150  yards  in  his  rear.     The  sprinkler,  coming  from 
the  east  towards  the  west,  was  running  wildly,  with  no  one 
in  charge  of  it,  and  struck  Eick's  wagon  from  behind,  so 
that  the  horse  and  wagon  were  forced  to  one  side,  and  Eick 
was  thrown  out  of  the  wagon.     The  car  was  stopped  a  short 
distance  farther  on  at  Oakley  avenue  by  a  man  who  jumped 
upon  the  same  and  disengaged  the  trolley.     At  a  point  about 
150  yards  east  of  the  Panhandle  crossing,  the  motorman  who 
had  been  in  charge  of  the  sprinkling  car  fell  or  was  knocked 
oS  from  the  same,  and,  as  soon  as  he  fell,  jumped  up  and 
attempted  to  catch  the  trolley  rope,  so  as  to  stop  thecal,  but 
he  failed  in  his  attempt,  and  the  car  passed  on  until  it  struck 
Eick's  wagon. 

Mason  B.  Starring,  for  appellant. 

Richolson  &  Levy  (C.  Stuart  Beattie,  of  counsel),  for   ap- 
pellee. 

;;  MAGRUDER,  J.  (after  stating  the  facts).  At  the  close 
of  all  the  evidence  the  appellant  requested  the  court  to  give 
an  instruction,  directing  the  jury  to  find  the  defendant  not 
guilty,  and  it  is  the  contention  of  the  appellant  that  the  trial 
court  erred  in  refusing  this  instruction.  It  is  claimed  by  the 
appellant  ''that  there  was  no  evidence  to  sustain  the  verdict 
of  the  jury  as  to  the  issue,  either  of  the  appellant's  negli- 
gence, or  of  ordinary  care  on  the  part  of  appellee."  The 
question,  which  concerns  this  court  is  not  whether  there  was 
any  evidence  to  sustain  the  issues  involved,  but  whether 
there  was  any  evidence  tending  to  establish  the  cause  of 
action  in  the  case. 

I.  It  is  said  that  Eick  did  not  exercise  ordinary  care  for 
his  own  safety.  There  is  evidence  tending  to  show  that  he 
did  exercise  such  care.  When  he  turned,  after  passing  the 
steam  railroad  crossing,  from  appellant's  south  track  into  the 
north  track,  he  swears  that  he  looked  back  to  the  rear,  or  east, 
and  did  not  see  the  sprinkling  car.  It  is  true  that  the  wagon 
in  which  he  was  riding  was  a  covered  wagon,  but  he  stated 
that  he  stretched  himself  out  to  one  side  and  looked  back. 
It  is  not  evidence  of  negligence  per  se  that  a  person  does  not 
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stop  and  look  back  before  crossing  the  track  of  a  railroad*  and 
it  is  a  question  for  the  jnry  to  say  whether  the  failure  to  so 
stop  and  look  is,  or  is  not,  negligence.  Chicago  City  Rail- 
way Co.  V.  Pennimore,  199  111.  9,  64  N.  E.  985.  In  the  case 
at  bar  the  testimony  of  Eick  shows  that  he  did  look,  and 
that,  as  a  resnlt  of  bis  look,  he  saw  nothing  approaching  in 
his  rear.  The  argument  of  the  appellant  is  that  his  evidence 
upon  this  subject  was  not  true,  because,'  under  the  circum- 
stances, if  he  had  looked,  he  must  have  seen  the  sprinkler 
approaching.  This  argument  involves  a  discussion  of  the 
facts,  which  is  inappropriate  before  this  court,  except  so  far 
as  it  is  necessary  to  determine  whether  or  not  the  evidence 
tends  to  sustain  the  cause  of  action.  Chicago  City  Railway 
Co.  v.  Martensen,  198  111.  511,  64  N.  E.  1017.  It  was  a  ques- 
tion for  the  jury  to  decide,  from  all  the  circumstances  in  the 
case,  whether  or  not  the  testimony  of  Eick  was  true.  The 
testimony  is  clear  and  positive  on  his  part  that  he  did  look, 
bat  whether  he  looked  in  such  a  way  as  to  show  that  he 
thereby  exercised  ordinary  care  for  his  own  safety,  or  not,  was 
a  matter  entirely  within  the  province  of  the  jury  to  determine. 
The  only  ground  upon  which  appellant  seeks  to  show  that 
Eick  was  not  exercising  ordinary  care  is  the  alleged  untruth- 
fulness of  his  testimony  that  he  looked  to  see  what  was  be- 
hind him.  This  being  so,  we  are  not  prepared  to  say  that 
there  was  no  evidence  tending  to  show  that  he  exercised 
ordinary  care. 

2.  This  is  a  case  for  the  application  of  the  doctrine  res  ipsa 
loqnitnr.  While  Eick  was  riding  west  in  his  wagon  upon 
the  north  side  of  the  street,  as  he  had  a  right  to  do,  an  elec- 
tric motor  car  belonging  to,  and  under  the  management  of, 
appellant,  and  used  for  sprinkling  purposes,  with  no  motor- 
man  or  any  other  person  upon  it  or  in  control  of  it,  ran  up  from 
the  rear  and  struck  Eick's  wagon,  and  threw  him  out  upon 
the  ground,  and  inflicted  the  injuries  for  which  this  suit  is 
brought.  This  collision  gives  rise  to  a  presumption  of  negli- 
gence on  the  part  of  the  appellant,  and  the  burden  of  proof 
was  upon  the  appellant  to  rebut  that  presumption.  The 
meaning  of  the  maxim  res  ipsa  loquitur  is  that,  while  negli- 
gence is  not,  as  a  general  rule,  to  be  presumed,  yet  the 
injury  itself  may  afford  sufficient  prima  facie  evidence  of  neg- 
ligence, and  the  presumption  of  negligence  may  be  created 
by  the  circumstances  under  which  the  injury  occurred. 
"Where  negligence  is  thus  presumed  from  the  occurrence  of 
the  injury,  defendant  is  called  upon  to  rebut  the  prima  facie 
case  by  showing  that  be  took  reasonable  care  to  prevent  the 
happening  of  such  injury."  Hart  v.  Washington  Park  Club» 
IS7  111.  9,  41  N.  E.  620,  29  L.  R.  A.  492,  48  Am.  St.  Rep.  298. 
In  Hart  v.  Washington  Park  Club,  supra,  quoting  from  Scott 
v.  Docks  Co.,  3  Hurl.  &  C.  596,  it  was  said:  ''There  must 
be  reasonable  evidence  of  negligence.  But  when  the  thing 
is  shown  to  be  under  the  management  of  the  defendant  or  his 
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servants,  and  the  accident  is  such  as,  in  the  ordinary  course 
of  things,  does  not  happen  if  those  who  have  the  manage- 
ment use  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident 
arose  from  want  of  care. "  North  Chicago  Street  Railway 
Co.  V.  Cotton,  140  111.  486,  29  N.  E.  899.  In  the  same  case, 
quoting  from  Addison  on  Torts  (volume  i,  §  33),  the  rule  was 
thus  stated:  ''Where  the  accident  is  one  which  would  not,  in 
&1I  probability,  happen  if  the  person  causing  it  was  using 
due  care,  and  the  actual  machine  causing  the  accident  is 
solely  under  the  management  of  the  defendant,  *  *  * 
the  mere  occurrence  of  the  accident  is  sufficient  prima  facie 
proof  of  negligence  to  impose  upon  the  defendant  the  onus 
of  rebutting  it." 

There  is  no  doubt  here  from  the  evidence  that  this  electric 
sprinkling  car  which  caused  the  accident  was  under  the 
management  and  control  of  the  appellant.  When  it  was 
about  150  yards  in  the  rear  and  east  of  the  point,  where 
Eick's  wagon  turned  to  go  upon  the  north  track,  the  motor- 
man  in  charge  of  the  sprinkling  car  fell  from  it  to  the 
ground.  He  was  the  only  person  who  at  the  time  was  upon 
the  car,  which  had  one  platform  in  the  rear  and  one  plat- 
form in  front.  At  the  time  when  the  motorman,  whose  name 
was  Foley,  fell  from  the  sprinkling  car,  he  had  one  hand  on 
the  brakehandle  of  the  car,  and  the  other  hand  on  the  barrel 
tank,  but  without  apparently  holding  onto  anything.  While 
in  this  position  he  turned  to  look  back,  and  says  that  when 
he  did  so  he  received  a  shock  which  threw  him  from  the  car. 
His  testimony  is,  in  part :  "I  don't  know  whether  I  was  look- 
ing back  to  see  whether  there  were  kids,  or  what  was  the 
matter.  I  put  one  hand  on  the  brakehandle,  and  I  think  I 
was  looking  back  to  see  whether  there  was  any  water  going 
out  of  the  tank,  *  *  *  and  the  other  back  on  the  barrel, 
and  I  looked  back  over  the  tank;  and  at  that  instant,  when  I 
put  back  my  hand,  I  got  a  shock  and  fell  off  involuntarily." 
It  is  evident  that  the  motorman  received  no  serious  or  long- 
continued  injury  from  the  shock,  because  his  own  testimony 
shows  that,  as  soon  as  he  struck  the  ground,  he  jumped  up 
and  ran  after  the  sprinkler,  and  attempted  to  loosen  the 
trolley  wire.  He  says:  ''I  jumped  up  the  moment  I  fell.  I 
got  up  as  quick  as  I  could,  and  made  one  jump  to  see  if  I 
could  catch  the  trolley  rope.     I  failed  to  get  that." 

It  was  for  the  jury  to  say,  whether  the  motorman  fell  from 
the  car  on  account  of  an  electric  shock,  which,  he  says,  he 
received,  or  whether  he  fell  off  as  the  result  of  his  own  con- 
duct in  looking  back  over  the  barrel  without  securing  a  suffi- 
cient hold  upon  some  part  of  the  car  to  prevent  himself  from 
falling  off.  Whether  his  statement  was  true — that  an  elec- 
tric shock  was  the  cause  of  his  fall — was  a  matter  to  be  de- 
termined by  the  jury.  The  testimony  introduced  by  the 
appellant  was  to  the  effect  that  there  was  no  way  in  which  the 
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electric  apparatus  could  cause  such  a  shock;  that  do  person 
had  ever  heard  of  such  an  accident  before;  that  the  witness 
had  roQ  the  car  for  three  weeks,  and  during  all  the  morning 
of  that  day,  without  any  accident,  the  accident  having 
occurred  about  i  o'clock;  that  the  car  was  of  the  best  and 
highest  standard  of  construction;  that  it  was  inspected  by 
expert  workmen  every  night;  and  that  any  repairs  which 
were  needed  were  promptly  made. 

The  contention  of  the  appellant  is  that,  if  it  was  nec- 
essary for  it  to  rebut  the  prima  facie  presumption  of  negli- 
gence   raised    by    the  occurrence  of  the  accident  in  the 
manner  stated,  it  did  so  by  showing  that  the  motorman  was 
thrown  from  the  car  by  an  electric  shock  which  the  appellant 
was  unable  to  anticipate  or  prevent,  and  that  therefore  it 
should  not  be  held  responsible  because  the  car  was  not  in 
the  control  of  any  one  when  it  struck  Eick's  wagon.     It 
was  a  question  for  the  jury  to  determine  whether  the  ex- 
planation of  the  accident  sufficiently  rebutted  the  presump- 
tion in  question.     The  credibility  of  such  rebutting  evidence 
is  held   by  the  authorities  to  be  a  question  for  the  jury. 
Uggla  v.   West  End  Street  Railway  Co.,  i6o  Mass.  351,  35  N. 
E.  1 126,  39  Am.  St.  Rep.  481;  O'Flaherty  v.  Nassau  Electric 
Railway  Co.  (Sup.)  54  N.  Y.  Supp.  96.     In  actions  brought 
for  damages  alleged  to  result  from  fire  caused  by  the  escape 
of  sparks  from  locomotive  engines,  the  fact  of  the  communi- 
cation of  the  fire  to  the  property  destroyed  or  injured  is  taken 
as  prima  facie  evidence  to  charge  with  negligence  the  cor- 
poration or  other  person  who  at  the  time  of  the  injury  is  in 
the  use  and  occupation  of  the  railroad,  and   in  ^uch  cases 
"the  question  whether  the  defendant's  evidence  was  suffi- 
cient, under  all  the  circumstances,  to  rebut  the  prima  facie 
proof  of  negligence,  arising  from  the  undisputed  fact  that 
the  fire  was  communicated  from  the  engine  was  clearly  a 
question  of  fact  for  the  jury,  and  as  to  which  the  judgment  of 
the  Appellate  Court  is  conclusive."    Louisville,  Evansville 
&  St.  llouis  Consolidated  Railroad  Co.  v.  Spencer,  149  UL 
97.  36  N.  E.  91 ;  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.  v.  Hornsby,  202  III.  138,  66  N.  E.  1052.     As  is 
said  by  the  Appellate  Court  in  their  opinion  deciding  this 
case:    ^' In  the  case  at  bar,  it  was  for  the  jury  to  consider 
whether  the  explanation  ofiered  by  appellant  relieved  it  from 
the    presumption    of  negligence  raised  by  the  undisputed 
facts.     If  appellant  ran  its  car  in  an  unsafe  condition,  evi- 
dence tending  to  show  such  condition  was  admissible  under 
the  second  count." 

It  is  said,  however,  on  the  part  of  the  appellant,  that  the 
declaration  in  this  case  charged  specific  acts  of  negligence, 
and  that  therefore  Eick  was  not  entitled  to  rely  upon  pre- 
sumptive negligence.  The  cases  of  West  Chicago  Street 
Railroad  Co.  v.  Martin,  154  HI.  523,  39  N.  E.  140,  and 
Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Driscoll,  176  111. 


^%       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Dunworth  v.  Grand  Trunk  Western  Ry.  Co 

330,  52  N.  E.  921,  are  relied  upon  in  support  of  this  position. 
But  the  facts  of  the  latter  cases,  when  carefully  examined, 
will  show  that  they  have  no  application  to  the  case  at  bar. 
The  declaration  here  charges  that  the  appellant  '^carelessly, 
negligently,  and  wrongfully  ran  and  managed  its  car."  If 
the  appellant  placed  the  sprinkling  car  under  the  control  of  a 
motorraan,  who  lost  control  of  it  by  his  own  carelessness, 
then  the  sprinkling  car  was  not  properly  run  and  managed  by 
the  appellant.  We  think  that  the  declaration  is  sufficiently 
general  in  its  terms  to  take  the  case  at  bar  out  of  the  rule 
announced  in  the  cases  last  referred  to.  The  second  count 
of  the  declaration  here  does  not  charge  that  any  servant  of 
the  appellant  was  guilty  of  specific  acts  of  negligence,  but 
charges  that  the  appellant  itself  carelessly  ran  and  managed 
its  electric  sprinkling  car.  The  second  count  of  the  declara- 
tion does  not  state  in  or  by  what  specific  acts  the  carelessness 
in  driving  or  managing  the  car  was  manifested — whether  by 
running  at  a  greater  rate  of  speed  than  safety  or  prudence 
required,  or  by  improper  and  insufficient  exercise  of  control 
on  the  part  of  the  motorman,  or  by  some  other  means. 

''Carelessnes  and  impropriety  are  not  descriptive  of  specific 
acts,  but  of  a  class  of  acts  only,  which  may  include  an  in- 
definite number  of  specific  acts,  each  differing  in  its  character 
from  the  others."  Chicago,  Burlington  &  Quincy  Railroad 
Co.  v.  Harwood,  90  111.  425. 

We  are  of  the  opinion  that  there  was  sufficient  evidence 
tending  to  show  that  the  appellant  was  guilty  of  such  negli- 
gence as  caused  the  injury  to  justify  a  submission  of  the 
question  of  negligence  to  the  jury. 

Accordingly  the  judgment  of  the  Appellate  Court  is 
affirmed.     Judgment  affirmed. 


DUNWORTH  V.  GRAND  TRUNK  WESTERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh    Circuit,  October  24,  1903.) 

[127  Fed.  Rep.  307.] 

Contributory  Negligence— Trial— -Direction  of  Verdict. 

Where,  in  an  action  for  death  resulting  from  defendant's  alleged 
negligence,  it  followed  as  a  necessary  conclusion  and  as  a  matter  of 
law,  from  the  facts  disclosed,  that  deceased  was  Afuilty  of  contributory 
negligence,  and  that  there  could  be  no  recovery  under  any  proper 
view  of  the  facts,  it  was  the  duty  of  the  trial  court  to  direct  a  ver- 
dict for  the  defendant. 

Same— Railroads — Crossings — Injuries  to  Pedestrians. 

Where  a  street  car  conductor  left  his  car  at  a  railroad  crossing^,  and 
went  on  the  track  to  see  if  it  was  clear,  and  on  seeing*  a  train 
approaching  on  one  of  the  tracks  stepped  back  onto  another,  and 
stood  there  waiting  for  the  train  to  pass,  when  he  was  struck  and 
killed  by  a  train  approaching  from  the  rear  on  such  track,  which  he 
could  have  seen  if  he  had  looked,  and  there  was  unobstructed  apace 
of  10  feet  between  the  crossing^  gates  and  the  first  track  in  which  he 
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ooald  have  stood  in  safety,  he  was  flrnilty  of  contribatory  neglig^ence 
as  a  matter  of  law. 

Same — Negligence  of  Defendant—Statutory  Regulations — Noncom- 
pliance.* 
Where  deceased,  who  was  IiiUed  while  standing  on  a  railroad  cross- 
ing, was  guilty  of  contributory  necrligence  as  a  matter  of  law,  the 
fact  that  defendant  was  at  fault  for  noncompliance  with  statutory 
regulations  did  not  |>reclude  it  from  relying  on  the  defense  of  plain- 
tifiF's  contributory  negligence. 

Same — Proximate  Cause. 

Where,  in  an  action  for  death  of  plaintiff's  intestate  at  a  railroad 
crossing,  it  did  not  appear  that  decedent's  presence  on  the  traclc  was 
observed  by  the  locomotive  engineer,  or  that  after  seeing  him,  and 
after  knowledge  that  he  was  unobservant  of  his  danger,  there  was 
time  to  avoid  the  catastrophe,  defendant  was  not  liable,  notwith- 
standing plaintiff's  contributory  negligence,  on  the  ground  that  by 
the  exercise  of  ordinary  care  defendant  might  have  avoided  the  conse- 
quences of    decedent's   negligence. 

Grosacup,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Coart  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  action  is  brought  by  the  plaintifi  to  recover  damages 
sustained  by  reason  of  the  death  of  her  intestate,  caused,  as 
alleged,  by  the  wrongful  acts  of  the  defendant  at  a  street 
crossing  of  its  railway.  The  negligence  charged  was  that 
the  bell  of  a  locomotive  engine  approaching  and  crossing 
Suuth  Halsted  street  was  not  rung  or  its  whistle  sounded,  that 
no  headlight  was  exhibited,  and  that  the  gates  were  not 
lowered.  There  was  a  plea  of  the  general  issue.  At  the 
trial,  upon  the  conclusion  of  the  evidence  for  the  plaintiff, 
the  court  directed  the  jury  to  render  a  verdict  for  the  defend- 
ant, for  which  supposed  error  the  cause  is  brought  here  for 
review. 

The  two  tracks  of  the  defendant's  railway  running  east  and 
west  intersect  Halsted  street,  in  the  city  of  Chicago,  at  right 
angles,  and  for  a  long  distance  the  tracks  are  straight.  The 
north  track  is  used  by  west-bound  trains;  the  south  track  by 
east-bound  trains.  Ten  feet  south  of  the  south  rail  of  the 
south  track  are  gates,  and  from  eight  to  ten  feet  south  of  the 
gates,  and  on  the  west  side  of  the  street,  is  a  small  station. 
From  this  station  the  view  to  the  west  along  the  tracks  is 
unobstructed,  the  space  between  the  south  rail  and  the  gates 
and  the  station  being  unoccupied.  At  the  west  line  of  the 
street  there  is  a  switch  track  which  curves  to  the  south,  and 
then  to  the  west,  running  for  some  distance  parallel  to  the 
south  track,  about  on  a  line  with  the  station  house.  The 
street  car  line  of  the  Chicago  City  Railway  Company  located 
upon  Halsted  street  crosses  these  railway  tracks.  The  de- 
ceased was  a  conductor  in  the  service  of  that  company.  The 
car  upon  which  he  served  was  on  a  trip  north,  and  bad  come  to 
a  stop  south  of  the  railway  gates,  to  allow  the  conductor  to 

*See  extensive  note  appended  to  Macon,  D.  &  S.  R.  Co  v,  McLen- 
don  (Ga.),  11  'R.^.'R.  153,  34  Am.  &  JEDng.  R.  Cas.,  N.  S.,  153. 
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go  forward,  according  to  his  customary  duty,  to  ascertain  if 
the  way  was  clear  and  to  signal  the  car  when  the  way  should 
be  clear.  The  evidence  is  contradictory  whether  the  gates 
were  lowered  before  Dunworth  went  upon  the  crossing.  As 
he  passed  the  gates  a  west-bound  freight  train  was  approach- 
ing Halsted  street  from  the  east  upon  the  north  track,  and 
was  some  300  feet  away.  Dunworth  went  to  the  north  track, 
and,  in  the  language  of  a  witness  for  the  plaintiff,  ''when  the 
conductor  saw  the  gates  coming  down  and  the  train  ap- 
proaching he  came  back  to  the  south  track  and  stood  on  the 
track."  He  took  a  position  between  the  rails  of  the  south 
track,  where  he  remained  for  from  two  to  four  minutes,  look- 
ing north-east  and  north,  watching  the  freight  train  as  it 
approached  and  was  passing.  At  this  time  an  engine  com- 
ing from  the  west  approached  on  the  south  track  at  a  speed 
of  eight  miles  an  hour,  backing  up,  its  bell  not  being  rung  or 
its  whistle  sounded,  and  without  a  headlight  on  the  tender  of 
the  engine,  and  struck  and  killed  Dunworth.  This  was  be- 
fore the  freight  train  had  passed.  The  time  was  December 
4,1901,  at  about  7  o'clock  in  the  evening.  The  night  was 
dark,  but  the  ground  was  covered  with  snow  to  a  depth  of 
two  inches,  making  ''it  look  quite  light."  The  locality  was 
also  lighted  by  an  electric  arc  light  suspended  over  the  cen- 
ter of  Halsted  street. 

James  Hamilton  Lewis,  for  plaintiff  in  error. 
Kenesaw  M.  Landis,  for  defendant  in  error. 

Before    JENKINS,   GROSSCUP,   and   BAKER,   Circuit 
Judges. 

JENKINS,  Circuit  Judge  (after  stating  the  fapts  as  above). 
If  the  facts,  or  the  inferences  to  be  drawn  from  them,  with 
respect  to  contributory  negligence,  be  doubtful,  the  case  is 
one  for  the  jury.  But  if  from  the  facts  disclosed  the  con- 
clusion follows  as  a  matter  of  law  that  there  can  be  no  re- 
covery in  any  proper  view  of  the  facts,  it  is  the  duty  of  the 
trial  court  to  direct  a  verdict.  Schofield  v.  Railway  Com- 
pany, 114  U.  S.  615,  5  Sup.  Ct.  1 125,  29  L.  Ed.  224;  Railway 
Company  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L. 
Ed.  213;  Railway  Company  v.  Ives,  144  U.  S.  408,  417,  12 
Sup.  Ct.  679,  36  L.  Ed.  435;  Gardner  V.  Michigan  Central 
Railroad  Company,  150  U.  S.  349,  361,  14  Sup.  Ct.  140,  37 
L.  Ed.  1107;  Warner  V.  Baltimore  &Ohio  Railway  Company, 
168  U.  S.  339,  348,  18  Sup.  Ct.  68,  42  L.  Ed.  491;  District 
of  Columbia  v.  Moulton,  182  U.  S.  576,  579,  21  Sup.  Ct.  840, 
4«;  L.  Ed.  1237. 

The  facts  in  the  case  at  bar  are  without  contention,  and 
were  disclosed  by  the  evidence  of  the  plaintiff.  It  was  the 
duty  of  the  deceased  to  go  upon  the  crossing  to  see  if  a  train 
was  approaching  from  either  direction,  and  to  signal  the 
motorman  if  and  when  the  way  was  clear  for  the  crossing  of 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S        199 

Dunworth  v.  Grand  Trunk  Western  Rj.  Co 

the  Street  car.  Bat  the  performance  of  this  duty  did  not 
absolve  him  from  the  daty  of  care  with  respect  to  his  own 
safety.  He  was  there  to  look  for  danger.  That  was  his 
daty»  not  only  with  respect  to  the  service  in  which  he  was 
engaged,  but  with  respect  to  himself  in  the  performance  of 
that  duty.  These  duties  were  concurrent.  After  the  gates 
were  lowered  the  street  car  could  not  cross  until  after  the 
passage  of  the  freight  train.  The  deceased  had  then  no  duty 
to  perform  with  respect  to  the  street  car  until  the  train 
bad  passed  and  the  gates  had  been  raised.  Until  that  should 
occur,  daty  to  himself,  if  not  to  the  railway  company,  re- 
quired that  he  should  stand  in  a  place  of  safety.  There  were 
ten  feet  in  width  of  unobstructed  space  between  the  south 
rail  of  the  south  track  and  the  gates,  where  he  could  have 
stood  in  absolute  safety  and  in  full  view  of  the  situation. 
Instead,  he  took  his  position  between  the  rails  of  the  south 
track  with  bis  back  or  side  to  the  west,  from  which  direction 
alone  danger  upon  that  track  was  to  be  apprehended,  and, 
without  looking  to  the  west,  watched  the  coming  and  pass- 
ing of  the  west  bound  train  upon  the  north  track.  This  is 
abundantly  proven  by  the  concurrent  testimony  for  the  plain- 
tiff. Those  speaking  to  the  question,  and  who  were  watching 
him  as  he  stood  there,  saw  him  look  but  in  the  one  direc- 
tion. Such  conduct  can  be  characterized  only  as  reckless. 
Without  necessity  he  deliberately  placed  himself  in  a  situa- 
tion of  known  danger.  In  the  open  space  he  would  have 
been  immune  from  danger,  and  with  equal  facilities  for  see- 
ing in  both  directions.  He  had  no  right  to  stand  upon  the 
track.  Taking  the  risk,  the  consequences  should  not  be  im- 
posed upon  another.  Railroad  Company  v.  Houston,  9$  U. 
S.  697,  24  L.  Ed.  542;  Schofield  v.  Railway  Company,  114 
U.  S.  615.  5  Sup.  Ct.  1 125,  29  L.  Ed.  224;  Northern  Pacific 
Railroad  Company  v.  Freeman,  174  U.  S.  379,  19  Sup.  Ct. 
763,  43  L.  Ed.  1014. 

It  is  urged  that,  because  the  defendant  was  in  fault  for  non- 
compliance with  statutory  regulations,  contributory  negli- 
gence of  the  party  injured  is  unavailing  as  a  defense,  and  this 
is  said  to  be  stated  with  absoluteness  in  Deserant  v.  Cerillos 
Coal  Railroad  Company,  178  U.  S.  409,  20  Sup.  Ct.  967,  44 
L.  Ed.  1 127.  It  was  there  ruled  that  the  master's  liability  to 
furnish  a  safe  working  place  for  his  servant  is  not  absolved 
by  the  concurrent  negligence  of  a  fellow  servant.  The  charge 
of  the  trial  court  there  under  consideration  contained  the 
clause  (paragraph  13,  p.  417,  178  U.  S.,  page  971,  20  Sup. 
Ct.,  44  L.  Ed.  1 127)  that  if  the  servant  knew  of  the  failure  of 
his  employer  to  perform  his  statutory  duty,  and  still  re- 
mained in  service  in  the  dangerous  place,  he  assumed  the 
risk.  This  charge  was  not  even  excepted  to  or  suggested  as 
erroneous.  The  case  gives  no  color  to  the  contention  of 
counsel.  The  contrary  principle  is  sustained  by  the  Supreme 
Court  in  the  cases  above  referred  to.     In  Railroad  Company 
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V.  Houston,  supra,  tbe  court,  referring  to  failure  to  sound 
tbe  whistle  or  ring  the  bell,  says  that  such  failure  did  not 
relieve  from  the  necessity  of  taking  ordinary  precaution  for 
safety;  that  negligence  in  these  particulars  is  no-  excuse 
for  want  of  ordinary  care.  The  law  furnishes  no  support  for 
the  contention  of  counsel. 

It  is  also  said  that  the  contributory  negligence  of  the  de- 
ceased should  not  prevent  a  recovery  if  the  locomotive  engi- 
neer, in  tbe  exercise  of  ordinary  care,  might  have  avoided 
the  consequence  of  the  deceased's  negligence;  and  this  under 
the  modification  of  the  rule  as  held  by  the  Supreme  Court 
in  Inland  &  Seaboard  Coasting  Company  v.  Tolson,  139  U.  S. 
551,  II  Sup.  Ct.  653,  35  L.  Ed.  270;  Railway  Company  ▼. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485.  There 
are  no  facts  disclosed  in  this  record  calling  for  the  applica- 
tion of  the  modification  of  the  rule.  It  does  not  appear  that 
the  presence  of  the  deceased  upon  the  track  was  observed  by 
the  locomotive  engineer,  or  that  after  seeing  him*  and  after 
knowledge  that  he  was  unobservant  of  his  danger,  there  was 
time  to  avoid  the  catastrophe.  To  bring  the  case  within  the 
modification  of  the  rule  it  is  incumbent  upon  the  plain- 
tifi  to  make  a  showing  calling  for  its  application. 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  DICH. 
(Supreme  Court  of  Georgia,  Oct.  15,  1904.) 
[48  8.  E.  Rep.  683.] 

Railroads— Killing  Stock— Evidence.* 

The  only  eyewitneasea  to  the  killing  of  the  horse  were  the  serv- 
ants of  the  railroad  compaDy.  Their  testimony  was  consistent,  and 
demonstrated  that  by  the  exercise  of  ordinary  care  the  killing  of 
the  horse  could  not  have  been  averted.  There  was  no  evidence  that 
their  testimony  was  untrue.  The  presumption  against  the  railroad 
company  arising  from  proof  of  the  killing  was  successfully  over- 
come.   The  court  erred  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T.  M.  Norwood, 
Judge. 

Action  by  S.  Dich  against  the  Central  of  Georgia  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Lawton  &  Cunningham,  for  plaintiff  in  error. 
Robt.  L.  Colding,  for  defendant  in  error. 

EVANS,  J.  Judgment  reversed.     All  the  Justices  concur. 

*8ee  extensive  not  appended  to  Macon  &  B.  R.  Co.  v,  Revis  (6a. )» 
12  R.  R.  R.  787,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  787. 
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DENISON,  B.  &  N.  O.  R.  CO.  v.  BARRY. 

(Sapreme  Conrt  of  Texas,  Nov.  21,  1904.) 

[83  S.  W.  Rep.  5.] 

Obstruction  of  Watei^-Overflow— Damages— Unforeseen  Injury— 
Fright  and  Sickness.* 
A  railroad  company,  which,  in  conatracting  a  dump,  fails  to  pro- 
vide snflScietit  sluices  to  allow  a  free  passage  of  water,  is  liable  for 
a  oonaeqaeot  overflow  and  damage  to  property  situated  near  thereto, 
and  which  it  should  have  foreseen,  but  not  for  fright  and  resulting 
lickness  caused  to  a  person  living  in  the  vicinity,  as  such  injury 
was  not  one  which  should  have  been  reasonably  anticipated. 

Same — Injury  to  Property — Measure  of  Damages. 

In  an  action  against  a  railroad  for  damages  for  the  construction 
of  a  dump  which  did  not  afford  a  sufficient  waterway,  where  the 
petition  allege  that  the  dump  was  a  permanent  structure,  a  continu- 
ing nuisance,  and  practically  destroyed  the  value  of  plaintiff'a  prem- 
ises, the  measure  of  damages  was  the  difference  in  the  value  of  the 
property  before  the  injury  and  its  value  immediately  thereafter. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Sapreme  Judicial 
District. 

Action  by  P.  A.  Barry  against  the  Denisoo,  Bonham  & 
New  Orleans  Railroad  Company.  There  was  a  jadgment  of 
the  Court  of  Civil  Appeals  affirming  a  jadgment  for  plaintiff 
(for  opinion,  see  8o  S.  W.  634),  and  defendant  brings  error. 
Reformed  and  affirmed. 

Thurmond  &  Steger,  for  plaintiff  in  error. 
Taylor  &  McGrady,  for  defendant  in  error. 

GAINES,  C.  J.  The  defendant  in  error  brought  this  suit 
against  plaintiff  in  error  to  recover  damages  for  overflows  of 
a  lot  which  he  owned,  and  upon  which  he  resided,  alleged  to 
have  been  caused  by  a  dump  constructed  by  the  railroad 
company.  The  damages  claimed  were  to  the  lot,  to  certain 
personal  property,  and  for  sickness  of  his  wife,  and  the  re- 
snlting  expenses  of  such  sickness.  We  deem  it  necessary 
to  pass  upon  but  two  questions,  and  these  require  no  de- 
tailed statement  of  the  facts. 

It  is  first  complained  on  behalf  of  the  plaintiff  in  error  that 
the  court  erred  in  allowing  damages  for  the  sickness  and 
mental  suffering  of  the  wife,  and  the  expenses  incident 
thereto.  We  are  of  opinion  that  the  assignments  which 
raised  this  question  should  have  been  sustained.  The  allega- 
tions with  reference  to  this  matter  were  that  the  overflow  of 
May  18,  1902,  "drove  plaintiff  and  his  family  from  his  home, 
and  kept  them  away  from  their  home  for  three  days,  and  sub- 
jected them  to  exposure  and  inclement  weather,  and  greatly 
iDjured  the  plaintiff's  wife,  in  this:  that  she  was  then  in  a 

*A8  to  what  is,  and  is  not,  the  proximate  cause  of  an  injury,  see 
foot-note  appended  to  Haley  V.  St.  Louis  Transit  Co.  (Mo.),  12  R. 
R.  R.  142,  as  Am.  A  JSng.  R.  Cas.,  N.  S.,  142,  where  all  the  pre- 
ceediog   authorities  in  this  series  are  collected  or  referred  to. 
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state  of  pregnancy,  and  when  said  water  backed  up  and  over 
said  lot  and  surrounding  territory,  and  kept  getting  higher 
and  up  to  the  floor  of  the  house,  and  even  into  the  house,  it 
greatly  frightened  plaintifi's  wife,  and  presented  the  appear- 
ance of  the  water  continuing  to  rise  and  drown  her  and  other 
members  of  plaintifi's  family,  and  so  frightened  her  as  to 
cause  her  great  physical  and  mental  injury  and  pain,  and 
plaintiff  in  the  exercise  of  ordinary  care,  and  believing  that 
his  wife  would  be  drowned  if  she  remained  in  their  home, 
he  removed  his  wife  therefrom,  and  to  a  place  of  safety,  and, 
in  so  doing,  necessarily  subjected  her  to  outdoor  and  inclement 
weather  exposure,  and  such  fright  to  plaintiff's  wife  and  her 
exposure  greatly  shocked  and  made  her  sick,  and  thereby 
rendered  very  ill  and  confined  to  her  bed  for  several  weeks, 
and  caused  her  to  suffer  great  pains  and  shocks  to  her  nerves, 
and  pains  about  her  womb,  and  threatened  her  with  mis- 
carriage for  several  days,  and  permanently  impaired  her 
health."  The  damages  claimed  in  this  particular  we  think 
entirely  too  remote.  While  in  constructing  its  dump  the  de- 
fendant comoany  should  have  foreseen  that,  in  case  the 
sluices  and  waterways  provided  should  prove  insufficient  to 
allow  a  free  passage  of  water,  it  might  cause  an  overflow 
and  damage  to  property  situated  near  thereto,  and  upon  the 
upper  side  thereojf,  it  could  not  reasonably  have  been 
anticipated  that  the  conditions  would  be  such  as  to  cause 
such  a  degree  of  fright  to  any  one  as  to  produce  sickness  or 
other  physical  injury.  We  think  the  case  falls  strictly  within 
the  principles  announced  in  several  cases  in  this  court, 
namely,  that  a  party  guilty  of  a  negligent  act  is  not  respon- 
sible for  such  consequences  of  that  act  as  could  not  have  been 
reasonably  anticipated.  Neely  v.  Railroad  Co.,  96  Tex.  274, 
72  S.  W.  159;  T.  &  P.  Ry.  Co.  V.  Bigham,  90  Tex.  223,  38 
S.  W.  162;  Lipscomb  V.  Railway  &  Express  Co.,  95  Tex.  5,  64 
S.  W.  923,  ^5  L.  R.  A.  869.  93  Am.  St.  Rep.  804.  The  cases  of 
Hillv.  Kimball,  76  Tex.  210,  13  S.  W.  S9f  7  L.  R.  A.  618,  and 
of  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Hayter,  93 
Tex.  239,  54  S.  W.  944.  47  L.  R.  A.  325,  77  Am.  St.  Rep.  856, 
are  clearly  distinguishable.  In  the  former  the  question  was 
as  to  the  sufficiency  of  the  petition  to  show  a  cause  of  action. 
The  headnote  shows  clearly  the  point  decided  in  that  case. 
It  is  as  follows:  '4t  was  alleged  in  the  petition  that  the 
plaintiffs  were  husband  and  wife,  and  were  in  possession 
under  a  lease  of  a  dwelling  house  on  land  owned  by  defend- 
ant; that  the  wife  was  well  advanced  in  pregnancy,  the  de- 
fendant knowing  the  fact,  and  that  any  undue  excitement  to 
a  woman  in  that  condition  was  likely  to  prove  a  serious  in- 
jury to  her  health;  that,  notwithstanding  these  facts,  defend- 
ant came  to  plaintifi's  house,  and  in  the  yard,  in  the  imme- 
diate presence  of  the  wife,  he  assaulted  two  negroes  in  a 
boisterous  and  violent  manner,  and  that  the  assault  was 
accompanied  with  profane  language,  and  resulted  in  drawing 
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blood;  that  the  coodact  of  defendant  frightened  the  wife, 
and  brought  on  the  pains  of  labor,  and  eventually  produced 
a  miscarriage,  and  otherwise  seriously  impaired  her  health. 
Held,  that  the  allegations  constituted  a  cause  of  action.*'  If 
the  defendant  there  knew  that  the  wife  was  in  an  advanced 
state  of  pregnancy,  and  if  he  also  knew  that  the  result  upon 
her  of  any  undue  excitement  was  to  produce  a  miscarriage, 
there  can  be  no  question  but  that  he  should  have  anticipated 
the  consequences  of  his  act.  So  in  the  Hayter  Case  the 
alleged  cause  of  action  was  for  injuries  resulting  from  the 
negligence  of  the  defendant  company  in  running  its  train  at 
a  crossing  into  a  train  of  another  railroad  company,  upon 
which  plaintiff  was  a  passenger.  The  question  whether  the 
employees  operating  the  train  of  the  defendant  company 
ought  to  have  anticipated  that  passengers  on  the  other  train 
might  be  frightened  was  not  involved  in  that  case.  The 
ooly  point  decided  was  that  where  one  has  been  frightened 
directly  by  the  negligence  of  another,  and  that  fright  has 
resulted  in  a  physical  injury  to  him,  he  has  a  cause  of  action 
for  snob  injury. 

We  think  the  other  questions  presented  by  the  application 
lor  the  writ  of  error  were  correctly  determined  by  the  Court 
of  Civil  Appeals.  As  to  the  measure  of  damages,  however, 
we  will  add  a  few  remarks.  The  plaintiff,  in  his  petition, 
alleged  that  the  dump  in  question  ''is  a  permanent  structure, 
a  continuing  nuisance,  and  practically  destroys  the  value  of 
plaintiff's  premises."  In  such  a  case  we  are  of  opinion  that 
the  difference  in  the  value  of  the  property  before  the  injury 
and  its  value  immediately  thereafter  is  the  correct  measure 
of  damages.  Rosenthal  v.  Railway  Co.,  79  Tez.  325,  15  S. 
W.  268.  The  result  of  a  recovery  upon  such  cause  of  action  is 
to  compensate  the  plaintiff  for  his  damages,  past  and  future, 
and  to  preclude  him  to  recover  for  other  damages  arising 
from  the  same  cause. 

The  jury,  as  directed  by  the  court,  assessed  the  damages 
for  the  sickness  of  plaintiff's  wife  and  for  medical  and 
physician's  services  separately  from  the  other  items  of  dam- 
age. These  damages  amount  to  $400.  The  judgment  is  to  be 
reformed  as  to  deduct  this  sum  from  the  amount  recovered, 
and,  being  so  reformed,  it  is  affirmed. 


WABASH  R.  CO.  v.  BILLINGS. 

(Supreme  Conrt  of  Illinois,  Oct.  24,  1904. ) 

[72  N.  E.  Kep.  2.  ] 

Accident  at  Crossing — Pleading  and  Proof— Variance. 

The  declaratioti  allefi^ed  tliat,  while  plaintiff  was  drivingf  over  de- 
fendant's croaaing^,  an  engine  struck  plaintiff's  vehicle,  whereby 
plaintiff  waa  thrown  out  and  injured.    The  evidence  tended  to  prove 
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that  a  car  struck  the  vehicle,  but  that  he  was  not  then  thrown  out* 
but  the  horse  ran  away  and  plaintiff  was  thrown  out  and  injured: 
heldf  that  there  was  a  clear  variance. 

Same — Same — Same. 

The  variance  might  have  been  cured  by  an  amendment  on  appli- 
cation. 

Variance — Amendment. 

An  objection  because  of  a  variance  between  the  complaint  and 
evidence  is  one  that  must  be  taken  in  the  trial  court,  so  as  to  permit 
the  opposite  party  to  obviate  the  variance  by  amendment. 

Accident  at  Crossing — Subsequent  Fall  from  Vehicle— Remote  Cause.* 
Where  plaintiit's  vehicle,  when  crossing  a  railroad  track,  waa 
struck  by  an  engine,  and  the  horse  ran  away,  and  in  passing  over  a 
curb  plaintiff  was  thrown  out  and  injured,  if  the  collision  was  the 
efficient  cause  of  the  accident  the  mere  incidental  cause  of  the 
vehicle  dropping  into  a  gutter  so  as  to  throw  plaintiff  from  it  with- 
out contributory  negligence  on  his  part,  would  not  make  the  strik- 
ing of  the  vehicle  the  remote  cause. 

Same — Witnesses — Credibility  of  Railroad  Employees — Argument  of 
Counsel. t 
In  an  action  for  injuries  at  a  crossing  accident,  counsel  for  plain- 
tiff, in  arguing  to  the  jury,  said,  ''These  powerful  railroad  corpora- 
tions ignore  the  rights  of  citizens,  maim  or  kill  them  at  pleasure, 
and  then  bring  in  their  employees  to  swear  them  through,"  and 
that  most  of  the  witnesses  for  the  defense  were  employees  of  the  de- 
fendant and  had  to  swear  the  way  they  did  or  lose  their  jobs,  and 
that  they  ought  not  to  be  believed  for  that  reason :  h^ld^  that  such 
statement  by  counsel  was  error. 

Same — Same — Same — Contributory  NAgligence — Excessive  Verdict — 
Remittitur. 
In  an  action  for  injuries  in  a  crossing  accident,  the  evidence  for 
defendant  tended  to  show  plaintiff  guilty  of  contributory  negligence. 
Plaintiff's  counsel  stated  that  powerful  railroad  corporations  ignore 
the  rights  of  citizens,  maim  or  kill  them  at  pleasure,  and  then  bring 
its  servants  to  swear  them  through.  The  jury  returned  a  verdict  for 
$5,000.  Plaintiff's  injuries  consisted  of  a  fracture  of  his  arm,  a  scalp 
wound,  and  a  sprained  foot,  and  plaintiff  remitted  $2,000  from  the 
verdict:  held,  that,  although  the  trial  court  instructed  the  jury  to 
disregard  the  remarks  of  counsel,  the  remarks  were  cause  for  a  re- 
versal, notwithstanding  the  remittitur,  as  the  prejudice  shown  by 
the  excessive  verdict  might  have  entered  into  the  determination  of 
other  issues. 

Appeal  from  Appellate  Court,  Third  District. 

ActioD  by  Thomas  Billings  against  the  Wabash  Railroad 
Company.  From  a  judgment  of  the  Appellate  Court  (los 
111.  App.  Ill)  affirming  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

C.  N.  Travous,  for  appellant. 
S.  H.  Cummins,  for  appellee. 

*For  the  authorities  in  this  series  on  the  question  of  what  is,  and 
what  is  not,  the  proximate  cause  of  an  injury,  see  foot-note  ap- 
pended to  Haley  v,  St.  Lrouis  Transit  Co.  (Mo.),  12  R.  R.  R.  142,  35 
Am.  &  Eng.  R.  Cas.,  N.  8.,  142. 

tSee  foot-note  appended  to  Seaboard  Air  Line  Ry.  v,  Walthoar 
(Ga. ),  8  R.  R.  R.  18,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  18;  note  ap- 
pended to  Macon  &  B.  R.  Co.  v,  Revis  (6a.),  12  R.  R.  R.  787,  35 
Am.  A  Eng.  R.  Cas.,  N.  S.,  787. 
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CARTWRIGHT,  J.  The  Appellate  Coart  for  the  Third 
District  affirmed  a  jadgment  recovered  by  appellee  in  the 
circuit  court  of  Sangamon  coanty  against  the  appellant  in  an 
action  on  the  case  for  personal  injuries,  and  this  appeal  was 
prosecuted  from  the  judgment  of  the  Appellate  Court. 

At  the  trial  the  defendant  presented  a  motion  in  writing 
that  the  court  should  exclude  the  evidence  and  direct  a  ver- 
dict of  not  guilty,  assigning  different  grounds  for  the  motion, 
among  which  was  the  following :    ''Second.     It  is  alleged  in 
the  declaration  that  plaintiff's  buggy  in  which  he  was  riding 
across  defendant's  track  was  struck  by  defendant's  car  or 
tiain,  and  plaintiff  then  and  there  thrown  out  and  injured, 
whereas  the     testimony    shows     that     plaintiff's    injuries 
resulted  from  his  falling  from  said  baggy  when  some  dis- 
tance from  the  defendant's  track  or  crossing."    The  motion 
was  overruled,  and  defendant    excepted.     The  declaration 
contained  several  counts    in    which   the   language    varied 
slightly,  but  it  was  alleged  in  each  count,  in  practically  the 
same  words,  that  while  the  plaintiff  was  riding  in  a  buggy  on 
Adams  street,  in  Springfield,  over  the  railroad  crossing,  the 
defendant's  engine  and  train  struck  said  buggy  with  great 
force  and  violence,  and  the  plaintiff  was  then  and  there 
thrown  out  of  said  buggy  with  great  force  and  violence  upon 
the  ground  there,  and  was  thereby  injared.     There  are  three 
tracks  of  the  defendant  crossing  Adams  street,  and  the  evi- 
dence on  the  part  of  the  defendant  tended  to  prove  that  be 
approached  the  crossing  from  the  east,  and  as  he  was  going 
over  the  east  track,  when  the  hind  wheels  of  the  buggy  were 
between  the  rails,  an  engine  headed  south  pushed  a  baggage 
car  ahead  of  it  against  the  buggy,  shoving  it  to  the  south ; 
that,  jnst  before  the  car  struck  the  buggy,  plaintiff  slapped 
the  horse  with  the  lines,  and  the  horse  started  at  a  faster 
gait;  that,  when  the  buggy  was    struck,  plaintiff    lost  bis 
balance  and  was  thrown  to  the  north  edge  of  the  seat ;  that 
he  let  go  of  the  lines,  and  grabbed  hold  of  the  seat  with  his 
left  hand;  that  he  was  not  hurt  or  thrown  out  at  that    place, 
but  the  collision  threw  him  off  his  balance,  and  the  horse  ran 
away;  that  the  horse  ran  upon  a  grass  plot  between  the  side- 
walk and  curbing  west  of  the  crossing,  and  ran  back  into  the 
driveway  8o  or  lOO  feet  west  of  defendant's  tracks;  and  that 
in  passing  over  the  curb  the  buggy  dropped  i6  or  i8  inches 
into  the  gutter,  and  plaintiff  was  thrown  out  upon  the  brick 
pavement,  causing  a  fracture  of  his  arm,  a  scalp  wound,  and 
a  sprained  foot. 

It  is  a  well-known  rule  that  allegations  and  poofs  must 
correspond,  both  for  the  purpose  of  specifically  advising  the 
opposite  party  of  what  he  is  called  upon  to  answer,  and  also 
of  preserving  a  record  of  the  cause  of  action  as  a  protection 
against  another  suit  based  upon  the  same  cause.  A  plead- 
ing is  intended  to  disclose  a  cause  of  action  or  defense,  and  a 
party  has  a  right  to  know  what  he  is  charged  with,  to  enable 
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him  to  properly  make  out  his  case,  and  to  prevent  his  being 
taken  by  surprise  by  the  evidence  at  the  trial.  Tbe  author 
of  the  article  on  'Variance,*'  in  the  Encyclopedia  of  Pleading 
and  Practice,  says  (volume  22,  p.  527):  '4t  is  a  general 
rule  in  actions  at  la^^  that,  in  order  to  enable  a  plaintiff  to 
recover  or  a  defendant  to  succeed  in  his  defense,  i^vhat  is 
proved  or  that  of  which  proof  is  ofiered  by  the  party  on 
whom  lies  the  onus  probandi,  must  not  vary  from  what  he 
has  previously  alleged  in  his  pleadings;  and  this  is  not  a 
mere  arbitrary  rule,  but  is  one  founded  on  good  sense  as  well 
as  good  law."  Every  allegation  which  is  descriptive  of  the 
cause  of  action  must  be  proved  as  alleged  in  the  pleading 
and  any  variance  therefrom  is  fatal,  unless  it  is  waived  by  not 
calling  it  to  the  attention  of  the  trial  court,  or  is  cured  by  an 
amendment  of  the  pleading.  Even  if  there  are  unnecessary 
allegations  descriptive  of  what  is  material,  they  must  be 
proved.  Bell  v.  Sennefi,  83  111.  122;  City  of  Bloomington  v. 
Goodrich,  88  111.  558;  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Dickson,  143  HI-  368,  32  N.  E.  380;  Wabash 
Western  Railway  Co.  v.  Friedman,  146  111.  583,  30  N.  E. 
353f  34  N.  E.  11 11;  Wisconsin  Central  Railroad  Co.  y. 
Wieczorek,  151  111.  S79t  38  N.  E.  678;  Chicago  &  Alton 
Railroad  Co.  v.  Rayburn,  153,111*  290,  38  N.  E.  $58.  An 
objection  for  variance  is  one  which  must  be  taken  in  the  trial 
court,  so  as  to  permit  the  opposite  party  to  obviate  the 
variance  by  amendment;  but  in  this  case  the  objection  was 
specifically  made,  and  no  amendment  was  made  to  meet  it, 
although  the  objection  was  curable  by  that  means.  Instead 
of  proving  that  the  buggy  was  struck  by  the  baggage  car, 
and  plaintiff  was  thereby  then  and  there  thrown  out  of 
the  buggy  upon  the  ground  and  injured  there,  plaintiff 
introduced  evidence  that  he  was  neither  thrown  out  nor  in- 
jured there,  but  that  he  lost  his  balance  and  the  horse  ran 
away,  and,  in  coming  back  over  the  curb  and  dropping  into 
the  gutter,  he  was  thrown  out  and  injured  on  the  street.  It 
is  true  that  torts  are  divisible,  and  that  proof  of  a  part  of  the 
allegations,  if  sufficient  to  establish  a  cause  of  action,  will 
sustain  a  judgment;  but  there  is  no  question  of  that  kind  in 
this  case,  in  which  the  evidence  went  beyond  the  allegations 
and  proved  a  different  tort.  There  was  a  clear  variance, 
which  was  brought  to  the  attention  of  the  trial  court  and  the 
plaintiff,  and  it  was  not  cured  by  an  amendment,  as  it  might 
have  been. 

It  is  argued  that  there  was  no  error  in  the  ruling  because 
the  striking  of  the  buggy  by  the  car  was  the  proximate  cause 
of  the  injury.  But  that  is  only  saying  that  plaintiff  proved 
a  good  cause  of  action,  while  the  question  was  whether  the 
tort  described  in  the  declaration  was  the  one  proved  upon  the 
trial.  If  by  the  exercise  of  reasonable  care  the  defendant 
might  have  foreseen  that  an  injury  would  result  from  back- 
ing the  baggage  car  against  the  buggy,  and  that  was  the  last 
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negligent  act  contribntiog  to  the  injary,  without  which  it 
would  not   have  occurred,  it  would  be  the  proximate  cause. 
If  that  was  the  efficient  cause,  the  merely  incidental  cause  of 
dropping  into  the  gutter,  without  contributory  negligence  on 
the  part  of  the  plaintiff,  would  not  make  the  striking  of  the 
buggy  a  remote  cause.     In  such  a  case  the  proximate  cause 
need  not  be  the  nearest  in  point  of  time  or  sequence  of 
events.     But  that  was  not  the  question  raised  by  the  motion. 
Counsel  for  plaintiff,  in  arguing  the  case  to  the  jury,  said 
to  them:    ^'These  powerful  railroad  corporations  ignore  the 
rights  of  citizens,  maim  or  kill  them  at  pleasure,  and  then 
bring  in  their  employees  to  swear  them  through;  that  most 
of  the  witnesses  for  the  defense  were  employees  of  the  de- 
fendant and  had  to  swear  the  way  they  did  or  lose  their  jobs, 
and  that  they  ought  not  to  be  believed  for  that  reason." 
Counsel  for  defendant  interposed  an  objection  to  such  a 
course  of  argument,  and  the  court  sustained  it,  and  said  to 
the  jnry  that  the  remarks  were  improper,  and  that  they  should 
disregard  them  and  decide  the  case  upon  the  merits,  and 
according  to  the  law  as  the  court  should  give  it  in  the  instruc- 
tions.    Such  a  statement  by  counsel  is  wholly  indefensible, 
and,  unless  it  can  be  seen  that  it  did  not  result  in  injur]^  to 
the  defendant,  the  judgment  ought  to  be  reversed  on  account 
of  it.     The  effects  of  such  an  attack  may  be  obviated  by  the 
action  of  the  court  in  some  cases,  while  in  others  it  may  be 
effective  in  arousing  passion  and  prejudice  notwithstanding 
the  direction  of  the  court.     In  this  case  the  jury  returned  a 
verdict  for  $$,ooo,  and  on  a  motion  for  a  new  trial  the  plain- 
tiff confessed  that  the  damages  awarded  were  grossly  exces- 
sive by  remitting  $2,000  from  the  verdict.     In  the  case  of 
Loewenthal  v.  Streng,   00  111.  74,  where  there  was  a  verdict 
against   defendant  for  $io,ooo,  and  plaintiff  entered  a  re- 
mittitur of  $4,oo3 — the  same  proportion  as  in  this  case — it 
was  held  that,  where  the  damages  allowed  are  so  excessive 
that  tbey   can  only   be  accounted  for  on    the    ground    of 
prejudice,   passion,  or  misconception,  a  remittitur  will  not 
obviate  the  error,  because  these  elements  may  have  entered, 
and  probably  did  enter,  into  the  finding  of  other  facts  impor- 
tant to  the  issue,  if  not  the  issue  itself.     We  have  frequently 
held,  where  there  has  been  a  fair  and  impartial  trial,  that  a 
merely  excessive  allowance  of  damages  may  be  cured  by  a 
remittitur,  and  the  Legislature,  by  section  81  of  the  practice 
act  (Hurd's  Rev.  St.  1903,  p.   1411,  c.   no),  have  approved 
the  allowance  of  remittiturs  in  the  Appellate  Court  and  this 
court;  bnt  a  remittitur  will  not  cure  an  error  which  influenced 
the  finding  of  the  jury  on   issues  of  fact.     The  evidence  for 
the  defendant  was  that  the  plaintiff  came  upon  the  crossing 
withont  observing  any  of  the  usual  and  ordinary  precautions 
in  such  places,  that  his  horse  was  on  a  run,  and  that  the  car 
did  not  strike  the  buggy  at  all.     On  those  questions  the  de- 
fendant was  entitled  to  the  judgment  of  the  juiy  after  a  fair  and 
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impartial  trial,  and,  as  it  does  not  appear  that  the  ill  effect? 
of  the  statement  objected  to  were  obviated  by  the  rnline  of 
the  court,  the  same  influence  may  have  affected  the  verdict 
on  those  questions.  In  considering  a  motion  for  a  new  trial 
on  the  ground  that  the  damages  are  excessive,  the  court  mnst 
determine  that  a  question,  and  if  a  party,  by  remitting  a  part 
of  the  verdict,  removes  the  objection,  the  opposite  party  will 
have  no  cause  for  complaint  on  that  ground;  but  if  the  ver- 
diet  on  the  questions  of  fact  involving  the  liability  of  the 
defendant  has  been  improperly  influenced,  a  remittitur  will 
not  cure  the  error.  We  do  not  think  that  it  appears  from 
the  record  that  the  remarks  were  not  prejudicial,  notwith- 
standing what  was  said  by  the  court,  and  they  related  to  the 
merits  and  the  veracity  of  the  defendant's  witnesses. 

Objection  is  made  to  an  instruction  given  at  the  request  of 
plaintiff,  but  we  do  not  think  it  would  mislead  the  jury.  For 
the  errors  indicated,  the  judgments  of  the  Appellate  Court 
and  the  circuit  court  are  reversed,  and  the  cause  is  remanded 
to  the  circuit  court. 

Reversed  and  remanded. 


BKAUDIN  V.  OREGON  SHORT  LINB  R.  CO. 
(Supreme  Court  of  Montana,  Oct.  19,  1904.} 
[78  Pac.  Rep.  303.] 

Killing  Stock— Failure  to  Fence— Liability— Statutes. 

Report  of  Civil  Code  Commission,  {  xxvii,  states  that  the  Code  was. 
almost  entirely  taken  from  the  Civil  Codes  of  California  and  of  New 
York.     No  such  section  as  section  950  of  the  Civil  Code   of   Montana 
appears  in  the  New  York  Cod«.     Section  485  of  the  the  Civil  Code  of 
California  provides  that  railroad  companies  mnst   make   and   main*- 
tain  a  sufficient  fence  on  either  or  both  sides  of  the  track,  and    that, 
in  case  they  do  not  do  so,  if  their  trains  injure  any  stock  on  the  line 
of  their  road  which  passes  through  or   along  the   property    *  *of   the 
owners''  thereof,  they  must  pay  to  the   owner  of  such  animals  a  fair 
market  price  unless  it  occurred  through  the  negligence  of  the  owner, 
but  that  railroad  companies  paying  to  the  owner   of  land  through  or 
along  which  their  road  is  located  an  agreed  price  for  the  making  and 
maintaining  of  such  fence,  or  paying  the  cost  of  it  on  an    award    of 
damages  allowed  for  the  right  of  way  *^are"  relieved  from  all  claims 
for  damages  arising  from  the  injuring  of   any   animals   or   persons 
who  so  fail  to  construct.     Section  950  of  the   Civil  Code   of  Montana 
is    identical   with  section  485,  except  that  the  quoted  phrase  *'of  the 
owners"  thereof  is  omitted,  and  the  quoted   word  **are"  appears   as 
*'and:"  Aeldf  that  it  was  the  intent  of  the  Legislature  to  adopt  sec- 
tion 485,  thereby    enacting    a    law    requiring   a   railroad   company, 
wherever  it  located  a  line  of  road  along  or  through  the  property  of  a 
landowner,  to  fence  the  side  of   its   line   next   the  property    if   laid 
along  the  same,  or  both  sides  if  laid  through  the  property,  or  to  pay 
the  owner  for  stock   killed  unless  it  occurred  through  the  neglect  of 
the  owner,  and  unless  the  latter  part  of  the  statute  had  been  complied 
with. 
Same—  Petition. 

In  an    action    against  a  railroad   under    Civ.    Code,  g   950,    it    ia-. 
necessary  that  the  petition  allege  plaintiff's  ownership  or  possession* 
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of  land  along*  or  through  which  the  railroad  run  a,  and  that  the  atock 
was  killed  at  anch  place. 

Same — Pleading — Admlasions. 

In  an  action  against  a  railroad  under  the  statute,  failure  to  deny 
an  atleg^ation  of  the  anawer  that  the  place  where  the  killing  occurred 
was  a  public  station  amounted  to  an  admiasion  of  such  fact. 

Same —  NeKiic^enca — Plead  inf^. 

In  an  action  under  Civ.  Code,  %  950,  no  allegation  of  negligence  in 
the  operation  of  the  train  is  necessarj. 

Same — Duty  to  Fence. 

The  statute  does  not  require  a  railroad  to  fence  at  a  atation. 
Same — ^Whether  Killed  by  Trains— Evidence.* 

Where  in  an  action  against  a  railroad  under  Civ.  Code,  g  950,  the 
only  evidence  was  that  the  animals  were  found  near  the  track,  one 
dead  and  the  other  injured  so  that  it  had  to  be  killed,  and  no.ahow- 
ing  was  made  as  to  the  character  of  the  injuriea  except  that  one  had 
its  leg^  broken,  such  evidence  was  in  sufficient  to  show  that  the  ani- 
mals were  killed  by  an  engine  or  cars  of  defendant. 

Appeal. 

Want  of  evidence  to  aupport  a  judg'ment  may  be  relied  on  and  con- 
ndered  on  appeal. 

Commissioners'  Opinion.  Appeal  from  District  Court» 
Silver  Bow  County;  Wm.  Clancy,  Judge. 

Action  by  Charles  Beaudin  against  the  Oregon  Short  Line 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

John  G.  Willis,  for  appellant. 
Kirk  &  Clinton,  for  respondent. 

CLAYBERG,  C.  C.  This  is  an  appeal  from  a  judgment 
rendered  against  the  railroad  company  for  the  alleged  killing 
of  certain  stock.  The  only  allegation  in  the  complaint  upon 
which  the  liability  of  the  railroad  company  is  claimed  to  rest 
is  as  follows:  ''That  on  or  about  the  3d  day  of  March,  A.  D. 
1901,  at  a  point  on  its  railway  known  as 'Beaudin's  Spur/ 
Silver  Bow  county,  Montana,  the  said  defendant,  through 
and  by  reason  of  the  carelessness  of  its  servants,  agents,  and 
employees,  and  by  reason  of  failing  to  maintain  good 
and  sufiBcient  fences  on  either  or  both  sides  of  their  track  and 
property,  as  provided  by  section  950  of  the  Civil  Code  of  the 
state  of  Montana,  with  its  engine  and  cars  ran  into,  over,  and 
upon  two  certain  male  colts  belonging  to  the  plaintiff,  whereby 
said  colts  received  injuries  from  which  they  died,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  one  hundred  dollars,  the 
value  of  the  said  colts  so  killed."  To  this  complaint  defend- 
ant answered,  denying  this  allegation,  and  then  averred  that 
the  place  where  the  alleged  killing  took  place  was  a  public 
station  and  depot,  and  used  as  such.  No  replication  was 
filed  to  this  answer.  At  the  trial  of  the  case  defendant  ob- 
jected to  the  introductionof  any  evidence  on  the  ground  that, 
the  complaint  ''does  not  state  facts  sufficient  to  constitute  a 

*See  eztenalve  note  appended   to  Macon    A   B.    R.    Co.    v.    Revla 
(Ga.),  12  R.  R.  R.  787,  35  Am.  &  Eng.  R.  Caa.,  N.  8.,  787. 

14  R  R  R— 14 
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cause  of  action."  This  objection  was  overruled.  At  the 
close  of  plaintifi's  testimony  defendant  moved  for  nonsuit  on 
the  same  and  other  grounds.  This  motion  was  also. over- 
ruled. After  the  introduction  of  defendant's  testimony  the 
cause  was  submitted  to  the  jury,  which  rendered  a  verdict  for 
the  plaintiff.  Judgment  was  entered  upon  this  verdict,  and 
the  defendant  appeals  from  the  judgment. 

I.  The  code  commission  in  their  final  report  of  1892  say  of 
the  Civil  Code  reported  therein:  ''This  Code  is  almost 
entirely  taken  from  the  Civil  Code  prepared  by  the  Honora- 
ble David  Dudley  Field  for  the  Legislature  of  the  state  of 
New  York  and  the  Civil  Code  adopted  by  the  state  of  Cali- 
fornia." (Sec.  xxvii,  Final  Report  of  Comm.)  No  such 
section  appears  in  the  New  York  Code,  so  we  conclude  that 
section  950  referred  to  in  the  complaint  was  adopted  frooa 
California.  It  was  reported  by  the  code  commission,  and 
first  appears  in  our  Civil  Code  of  1895.  The  section  of  the 
present  California  Civil  Code  (section  485)  first  appears  in 
the  statutes  of  that  state  in  the  year  1861  (section  40),  and 
has  been  carried  forward  ever  since.  It  was  undoubtedly  the 
intention  of  the  Legislature  to  adopt  this  section  of  the 
California  statute  verbatim.  It  did  so  with  the  exception  of 
three  words,  which  were  undoubtedly  omitted  by  mistake, 
and  the  use  of  the  word  ''and"  for  "are*'  in  another  part  of 
the  section.  Section  950,  at  the  point  where  this  omission 
occurs,  reads  as  follows:  "In  case  they  do  not  make  and 
maintain  such  fence,  if  their  engine  or  cars  shall  kill  or 
maim  any  cattle  or  other  domestic  animals  upon  their  line 
of  road  which  passes  through  or  along  the  property  thereof." 
This  part  of  the  section  is  incomplete,  and  almost  unintelli- 
gible. To  what  antecedent  does  the  word  "thereof"  refer? 
It  is  apparent  that  something  was  omitted.  An  examina- 
tion of  the  statute  of  California  above  referred  to  fully  ex- 
plains this  omission.  The  same  portion  of  the  statute  of 
that  state  reads  as  follows:  "Incase  they  do  not  make  and 
maintain  such  fence,  if  their  engine  or  cars  shall  kill  or 
maim  any  cattle  or  other  domestic  animals  upon  their  line  of 
road  which  passes  through  or  along  the  property  of  the 
owners  thereof."  With  this  insertion  the  statute  becomes 
plain  and  intelligible.  But  upon  reading  the  remainder  of 
section  950  it  is  apparent  that  the  Legislature  had  under 
consideration  and  intended  to  enact  a  law  requiring  a  rail- 
road company,  whenever  it  located  its  line  of  road  along  or 
through  the  property  of  an  owner  of  land,  to  require  it  to 
fence  the  side  of  its  line  next  to  such  property  if  it  was  laid 
along  the  same,  or  both  sides  of  the  track  if  it  was  laid 
through  such  property,  or  to  pay  to  the  owner  of  such  land 
the  market  value  for  all  his  stock  killed  by  the  railroad  com- 
pany on  the  line  of  road  passing  through  or  along  such  prop- 
erty, "unless  it  occurred  through  the  neglect  or  fault  of  the 
owner  of  the  animal  so  killed  or  maimed,"  and  unless  the 
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latter  part  of  the  section  bad  been  complied  with.  We  shall 
therefore  construe  the  first  part  of  section  950  according  to 
its  evident  intended  meaning,  and  hold  that  it  applies  only 
to  stock  belonging  to  the  owner  or  one  in  possession  of  land 
along  or  throagh  which  the  railroad  passes,  which  has  been 
killed  or  maimed  by  the  engines  or  cars  of  the  company  upon 
that  part  of  its  road,  said  road  being  nnfenced,  or  insa£B- 
ciently  fenced.  The  complaint  does  not  bring  this  case 
within  the  purview  of  the  section  so  construed.  It  does  not 
allege  the  ownership  or  possession  of  any  land  along  or 
through  which  the  railroad  runs  to  be  in  the  plaintiff,  or  that 
the  stock  was  killed  at  such  place.  These  allegations  are 
essential  to  a  sufiBcient  complaint  under  this  section.  Baker 
V.  So.  Cal.  Ry.  Co.,  114  Cal.  501,  46  Pac.  604;  Baker  v. 
So.  Cal.  Ry.  Co.,  126  Cal.  516,  58  Pac.  1055;  Boyd  v.  So. 
Cal.  Ry.  Co.,  126  Cal.  571,  $8  Pac.  1046. 

2.  The  complaint  shows  that  the  stock  was  killed  at 
Beaudin's  Spur.  The  answer  avers  that  Beaudin*s  Spur  is  a 
public  station  or  depot,  and  used  as  such.  No  replication 
was  filed  to  this  answer,  and  therefore  these  allegations  must 
be  taken  as  true.  This  being  the  case,  no  duty  devolved  upon 
the  railroad  company  to  fence  the  railroad  at  that  point. 
Baker  v.  So.  Cal.  Ry.  Co.,  supra;  Moses  v.  S.  P.  R.  R.  (Or.) 
23  Pac.  498;  Lloyd  v.  Pac.  R.  R.,  49  Mo.  199;  Morris  v.  St. 
L.,  K.  C.  &  N.  R.  R.,  58  Mo.  78;  Swearingen  v.  M.,  K.  &  T. 
R.  R.,  64  Mo.  73;  Kyser  v.  K.  C,  St.  J.  &  C.  B.  R.  Co.,  56 
Iowa,  207,  9  N.  W.  133,  and  cases  cited.  No  allegation  of 
delendant's  negligence  in  the  operation  of  its  trains  is  nec- 
essary to  render  it  liable  under  section  950.  We  need  not 
consider  whether  the  complaint  contains  general  allegations 
of  negligence  sufficient  to  constitute  a  cause  of  action,  be- 
cause the  proof  was  barren  of  all  negligence  on  the  part  of 
defendant. 

3.  The  evidence  introduced  at  the  trial  and  incorporated 
io  the  record  by  way  of  bill  of  exceptions  does  not  support 
the  verdict  and  judgment.  There  is  a  complete  want  of 
proof  of  any  negligence  on  the  part  of  defendant.  There  is 
00  evidence  as  to  whether  the  animals  were  killed  or  maimed 
by  the  engines  or  cars  of  the  railroad  company.  The  only 
evidence  contained  in  the  record  in  that  regard  is  that  the 
animals  were  found  near  the  track,  one  dead  and  the  other 
maimed  so  that  it  had  to  be  killed.  No  showing  is  made  as 
to  the  character  of  injuries  to  either  of  the  animals,  except 
that  one  bad  its  legs  broken.  All  of  this  may  have  occurred 
from  sojie  other  causes  as  well  as  from  being  struck  by  an 
engine  or  train.  Whether  the  one  killed  or  the  injury  to  the 
other  was  caused  by  defendant's  engine  or  cars  was  directly 
in  issue  under  the  pleadings,  and  the  burden  of  establishing 
the  allegations  of  the  complaint  was  upon  plaintiff.  The  mere 
finding  of  the  bodies  near  the  railway  track  is  not  of  itself 
sufficient  proof  that  they  were  killed  by  the  engine  or  cars  of 


212        Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Clement  v,  Pere  Marqnette  R.  Co 

the  railway  company.  U.  P.  R.  R.  v.  Bnllis  (Colo.  App.) 
39  Pac.  897.  The  evidence  is  entirely  wanting  in  several 
other  important  particulars  which  are  not  necessary  to  dis- 
cuss. Want  of  evidence  to  support  the  judgment  may  be  re- 
lied upon  and  considered  upon  an  appeal  from  the  judgment. 
Ball  V.  Gussenhoven  (Mont.)  74  Pac.  871,  and  cases  cited. 
Counsel  for  respondent  insists  that  the  record  does  not  con- 
tain all  the  evidence  given  on  the  trial.  We  are  cleatly  of 
the  opinion  that  the  recitals  contained  in  the  bill  of  excep- 
tions and  the  certificate  of  the  judge  settling  the  same  are 
sufficient  to  disclose  that  it  contains  all,  or  the  substance  of 
all,  the  evidence  given  at  the  trial  bearing  upon  the  errors 
alleged. 

There  are  other  defects  in  the  complaint  and  proof  which 
require  no  notice. 

We  are  therefore  of  the  opinion  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  under 
section  950  of  the  Civil  Code,  and  that  the  verdict  is  not 
supported  by  the  evidence.  The  judgment  must  therefore 
be  reversed,  and  we  so  advise. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reason  stated  in  the  foregoing^ 
opinion,  the  judgment  is  reversed,  and  the  cause  remanded* 


CLEMENT  V.  PERE  MARQUETTE  R.  CO. 

(Supreme  Court  of  Michigan,  Oct.  18,  1904.) 

[100  JT.  W.  Rep.  999.] 

Killing  Stock  on  Track—Failure  to  Fence— Cattleguards— Variance. 

In  an  action  against  a  railroad  company  for  killing  horaea  on  its- 
track,  the  negligence  alleged  being  that  defendant  failed  to  main- 
tain the  statutory  fence,  and,  it  being  averred  that  the  horses  en- 
tered on  the  track  over  the  line  where  the  fence  should  have  been, 
plaintiff  cannot  recover  if  it  appears  that  the  horses  entered  over 
cattle  guards,  and  defendant  may  show  that  they  did  so  enter. 

Sufficiency  of  Fence — Authority  of  Railroad  Commission. 

Under  Pub.  Acts  1889,  p.  187,  No.  165  (Comp.  I^aws,  §  6294),  re- 
quiring railroads  to  construct  cattle  guards,  and  providing  that  any 
cattle  guard  which  shall  have  the  written  approval  and  indorsement 
of  the  railroad  commissioner  shall  be  a  legal  cattle  guard,  the  suffi- 
ciency of  a  cattle  guard  of  a  kind  prescribed  in  writing  by  the  .com- 
missioner, and  which  is  in  good  condition  and  repair,  may  not  be 
questioned. 

Error  to  Circuit  Court,  Kalkaska  County;  Clyde  C. 
Chittenden,  Judge. 

Action  by  Elisha  Clement  against  the  Pere  Marquette 
Railroad  Company.     Judgment  for  plaintiff. 

Defendant  brings  error.     Reversed. 
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Frederick  W.  Stevens  (Charles  McPberson,  of  coaosel),  for 
appellant. 

Wayne  Simmons  (Parm  C.  Gilbert,  of  coansel),  for  ap- 
pellee. 

HOOKER,  J.  Defendant,  a  railway  company,  has  ap- 
pealed from  a  judgment  rendered  against  it  in  an  action  for 
negligently  killing  two  horses  owned  by  the  p^laintifi.  The 
declaration  charges  negligence  consisting  of  a  failure  to  erect 
and  maintain  the  statutory  fences  upon  the  line  of  defend- 
ant's railway,  and  that  plaintiff's  horses  strayed  and  went 
apon  the  defendant's  right  of  way  at  a  place  where  such 
fences  were  required,  and  were  struck  and  killed  by  defend- 
ant's locomotive.  By  way  of  defense  the  defendant  introduced 
proof  that  the  horses  entered  by  passing  over  the  cattle 
guards,  which  were  such  cattle  guards  as  had  been  prescribed 
by  the  Commissioner  of  Railroads  in  compliance  with  the 
statute,  and  that  they  were  at  the  time  in  good  condition  and 
repair;  their  being  a  claim,  and  perhaps  evidence  tending  to 
show,  that  these  cattle  guards  were  adequate  as  against  most 
horses  and  cattle.  Counsel  for  the  plaintiff  maintains  that 
the  only  questions  before  the  jury  were:  First.  Did  the 
defendant  maintain  lawful  fences?  Second.  Were  the 
horses  killed  upon  defendant's  right  of  way  by  its  locomo- 
tive? He  says  that  the  defendant  had  no  right  to  bring  into 
the  case  the  question  whether  the  horses  were  killed  upon  the 
highway,  or  crossed  the  cattle  guard  to  get  upon  the  track. 
We  think  counsel  has  overlooked  the  necessity  of  proving 
that  the  injury  resulted  from  defendant's  failure  to  fence,  and 
that,  therefore,  it  was  competent  for  defendant  to  show  that 
the  horses  did  not  go  upon  the  track  across  a  part  of  the  line 
that  shoald  have  been  fenced.  To  make  out  his  case  it  was 
necessary  to  prove  such  an  entry  upon  the  right  of  way  as  he 
had  alleged.  Proof  by  the  plaintiff  that  they  came  over  the 
cattle  guard  would  have  been  a  variance,  and  such  proof  for 
the  defendant  tended  to  disprove  the  charge.  In  charging 
the  jury  the  judge  said  that  they  might  find  for  the  plaintiff, 
although  the  horses  were  found  to  have  entered  over  the 
cattle  guard,  and  not  by  reason  of  the  absence  of  the  stat- 
utory fence,  provided  they  found  that  the  cattle  guard  was 
not  in  good  condition,  or  was  not  a  good  and  sufficient  cattle 
guard,  which  would  turn  back  and  restrain  stock  under  ordi- 
nary circumstances.  He  also  said:  ''It  is  a  question  of  fact 
in  this  case  whether  the  cattle  guard  was  in  good  repair.  If 
it  was  not  in  good  condition  and  of  the  proper  pattern,  and 
if  the  horses  of  the  plaintiff  went  upon  the  right  of  way  of 
defendant  and  were  killed  by  reason  of  such  defect,  then  the 
plaintiff  is  entitled  to  recover,  and  your  verdict  will  be  for 
the  value  of  said  horses."  The  statute  (Act  No.  165,  p.  187, 
Pub.  Acts  1889;  Com.  Laws,  §  6294)  contains  a  requirement 
for  fences  and  cattle  guards,  and  contains  the  following  pro- 
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viae:  "Provided  that  any  fence  or  cattle  gaard  which  shall 
have  the  written  approval  and  endorsement  of  the  Commis- 
sioner of  Railroads  of  this  state,  and  which  fence  is  not  less 
than  four  and  one  half  feet  in  height,  and  is  otherwise  equal 
in  durability,  strength  and  sufiBciency  to  turn  animals  and 
stock  to  the  fences  herein  prescribed,  shall  be  a  legal  rail- 
road fence  or  cattle  guard."  The  record  shows  that  the 
cattle  guard  was  of  a  kind  prescribed  in  writing  by  the  Com- 
missiouer  of  Railroads,  and  it  is  said  that  there  was  uncon- 
tradicted evidence  that  it  was  in  good  repair  and  condition. 
If  that  is  true,  it  was  error  to  leave  to  the  jury  the  question 
of  its  condition  and  repair  in  the  language  used;  but,  in  any 
event,  it  was  error  to  instruct  the  jury  that  it  might  find  the 
defendant  liable  if,  in  their  opinion,  the  evidence  showed 
that  (although  in  good  condition  and  repair)  it  was  not  good 
and  sufficient,  or  would  not  turn  back  and  restrain  cattle 
under  ordinary  circumstances.  The  law  precludes  such  ao 
inquiry,  for  it  provides  that  the  action  of  the  commissioner 
is  conclusive  upon  that  question.  See  La  Flamme  v.  Det. 
R.  Co.,  109  Mich.  5ii>  67  N.  W.  556.  It  was  also  error  to 
permit  evidence  on  the  part  of  the  plaintifi  that  cattle  guards 
of  that  pattern,  in  good  condition  and  repair,  would  not 
ordinarily  turn  cattle  and  horses. 

The  judgment  is  reversed,  and  a  new  trial  ordered.     The 
other  Justices  concurred. 


CHICAGO  UNION  TRACTION  CO.  v.  O'DONNELL. 

(Supreme  Court  of  Iliinoia,  Oct.    24,  1904.) 

[71  N.  E.  Rep.  1015.] 

Appeal — Review. 

A  defendant  does  not  waive  his  right  to  have  reviewed  the  action 
of  the  trial  court  in  refusing^  a  peremptory  instruction  because  it  i» 
offered  at  the  close  of  all  the  evidence,  or  because  after  its  refusal  he 
requests  instructions  as  to  the  law  of  the  case. 

Same — Same — Findings. 

Where  there  is  any  evidence  to  establish  a  fact  as  found  by  the 
Appellate  Court,  the  finding  is  binding  on  the  Supreme  Court. 

Accident  on  Street  Car  Tracic— Contributory  Negligence — Question 
for  Jury. 
In  an  action  against  a  street  railway  company  for  the  death  of  a 
pedestrian  struclc  by  a  car,  a  witness  testified  that  he  saw  decedent 
walking  on  the  street ;  that  just  as  he  reached  the  car  line  the  witnesa 
heard  the  gong  of  a  street  car,  and  instantly  the  car,  going  at  the  rate 
of  12  or  15  miles  an  hour,  struck  decedent  down ;  that  the  witness  went 
to  the  car,  which  had  stopped,  and  found  decedent  dead  under  the  car. 
The  proof  tended  to  show  that  decedent  had  almost  cleared  the  tracic 
when  he  was  struck,  and  that  no  warning  of  the  approach  of  the  car 
was  given :  held^  that  the  question  of  the  decedent* s  contributory 
negligence  was  for  the  jury. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  P.    H.    0*Donnell,    administrator  of  William 
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Jnlins»  deceased,  against  the  Chicago  Union  Traction  Com- 
pany. From  a  judgment  of  the  Appellate  Court  a£Brming  a 
judgment  for  plaintiff,  defendant  appeals.     AfBrmed. 

John  A.  Rose  (W.  W.    Gurley,  of  counselX   for  appellant. 
Kickham  Scanlan,  for  appellee. 

HAND,  J.  This  is  an  action  on  the  case,  brought  by  the 
appellee  against  the  appellant,  in  the  circuit  court  ol  Cook 
coonty.  to  recover  damages  for  the  death  of  William  Julius, 
his  intestate.  The  declaration  contained  four  counts,  the 
first  and  second  of  which  alleged  that  on  the  23d  day  of 
September,  1900,  at  the  intersection  of  Peoria  and  Van  Buren 
streets,  in  the  city  of  Chicago,  while  said  intestate  was  cross- 
ing the  tracks  of  the  defendant  on  Van  Buren  street  with  due 
care  for  his  own  safety,  the  defendant  so  negligently  ran  and 
operated  a  street  car  under  its  control  that  it  struck  said  Julius, 
by  means  whereof  he  was  thrown  down  and  the  car  passed  over 
his  body  and  he  was  killed.  The  third  count  charged  the 
defendant  with  wantonly  running  over  said  Julius,  and  the 
fourth  with  a  failure  to  sound  a  gong.  The  general  issue 
was  filed,  and  a  trial  before  the  court  and  a  jury  resulted  in 
a  verdict  and  judgmect  for  $3,780,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  First  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court. 

The  accident  occurred  at  2 :3n  a.  m.  on  Sunday,  Septem- 
ber 23,  1900.  The  evidence  for. the  plaintiff  tended  to  prove 
that  Julius,  while  walking  across  Van  Buren  street  from  the 
north,  on  the  east  side  of  Peoria  street,  was  struck  by  a  west- 
bound Van  Buren  street  electric  car  going  at  the  rate  of  12 
or  15  miles  an  hour,  and  was  knocked  down,  run  over,  and 
killed.  The  defendant,  at  the  close  of  all  the  evidence,  made 
a  motion  to  instruct  the  jury  to  find  in  its  favor,  and  pre- 
sented to  the  court  an  instruction  to  that  effect.  The  court 
declined  to  so  instruct  the  jury,  and  the  action  of  the  court 
ia  that  regard  is  the  only  assignment  of  error  urged  as  a 
ground  for  reveisal  in  this  court. 

It  is  contended  by  the  appellee  that  the  record  in  this  case 
is  so  framed  that  the  appellant  cannot  raise  that  question 
here,  as  it  is  said  it  waived  its  right  to  insist  upon  a  review 
thereof,  as  it  failed  to  make  its  motion  at  the  close  of  the 
plaintiff's  evidence,  and  requested  the  court  to  give  to  the 
jury  instructions  involving  a  determination  of  facts  by 
the  jury  after  its  motion  had  been  overruled.  It  has  been 
held  that  if  a  defendant  introduce  evidence  after  a  motion 
to  peremptorily  instruct  the  jury  in  his  favor  has  been  over- 
ruled, unless  he  renew  his  motion  at  the  close  of  all  the  evi- 
dence, or  if  he  fail  to  offer  an  instruction  with  his  motion,  or 
if  he  submit  a  peremptory  instruction  with  a  series  of  instruc- 
tions, he  thereby  waives,  upon  appeal  or  writ  of  error,  his 
right  to  raise  objection  to  the  action  of  the  trial  court  in  re- 
fosing  to  peremptorily   instruct  in  his  favor.     It  has,  how- 
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ever,  never  been  held  that  a  defendant  waived  bis  rigbt  to 
have  reviewed  tbe  action  of  the  trial  court  in  refusing  a 
peremptory  instruction  because  it  was  ofiered  for  tbe  first 
time  at  the  close  of  all  tbe  evidence,  or  because  after  its 
refusal  tbe  defendant  requested  the  court  to  instruct  the  jury 
generally  as  to  the  law  of  tbe  case;  but  the  practice  is  other- 
wise, as  appears  from  many  reported  cases,  among  which  are 
the  cases  of  Illinois  Central  Railroad  Co.  v.  Nowicki,  148  III. 
29,  35  N.  E.  358;  West  Chicago  Street  Railroad  Co.  v.  Lider- 
man,  187  111.  463,  58  N.  E.  367,  52  L.  R,  A.  655,  79  Am.  St. 
Rep.  226;  North  Chicago  Street  Railroad  Co.  v.  Cossar,  203 
111.  608,  68  N.  E.  88. 

It  is  contended  by  tbe  appellant  that  the  court  should 
have  peremptorily  instructed  the  jury  to  find  in  favor 
of  the  defendant,  as  it  is  said  the  evidence  fails  to  show 
that  Julius  was  in  the  exercise  of  due  care  for  his  own 
safety  at  the  time  of  tbe  accident.  The  question  thus 
raised  is  one  of  fact,  and,  if  there  is  any  evidence  in  the 
record  tending  to  establish  due  care  upon  the  part  of  the  de- 
ceased at  the  time  of  tbe  accident,  the  finding  of  the  Appel- 
late Court  upon  that  question  is  binding  upon  this  court  and 
cannot  be  disturbed.  The  witness  McDonald,  who  was  the 
only  person  called  by  the  plaintiff  who  witnessed  the  acci- 
dent, testified  that  Julius  was  walking  south  upon  Peoria 
street  at  an  ordinary  gait;  that  witness  was  going  in  the 
same  direction,  some  75  feet  in  bis  rear;  that  before  he 
reached  Van  Buren  street  he  started  to  cross  Peoria  street 
diagonally,  intending  to  go  to  a  saloon  located  at  tbe  north- 
west corner  of  Peoria  and  Van  Buren  streets;  that  there  was 
an  electric  light  near  the  corner,  and  that  his  view  was  un- 
obstructed; that  just  as  Julius  reached  the  car  line  on  Van 
Buren  street  he  heard  the  gcng  of  a  street  car  sound,  and 
instantly  saw  tbe  car,  which  was  going  at  the  rate  of  12  or 
IS  miles  an  hour,  strike  Julius  and  knock  him  down;  that  he 
went  to  the  car,  which  had  stopped  upon  the  west  line  of 
Peoria  street,  found  Julius  beneath  the  car,  where  he  re- 
mained until  the  wrecker  came,  and  the  car  was  jacked  up, 
and  the  dead  body  of  Julius  was  removed  from  beneath  the 
car.  We  think  the  evidence  of  this  witness  fairly  tends  to 
support  the  verdict  of  the  jury. 

It  is  urged  that,  as  the  deceased  apparently  walked  upon 
the  tracks  without  stopping  to  look  or  listen  for  an  approach- 
ing car,  his  conduct  amounted  in  law  to  contributory  negli- 
gence, and  should  bar  a  recovery.  The  question  of  whether 
Julius  was  guilty  of  contributory  negligence  was  a  question 
of  fact,  which  was  properly  left  to  the  jury.  The  proof 
tends  to  show  that  Julius  had  almost  cleared  the  track  when 
he  was  struck,  that  the  car  approached  the  street  crossing  at 
a  high  rate  of  speed,  and  that  no  warning  of  its  approach 
was  given.  It  was  for  the  jury  to  say  whether,  under  all  the 
circumstances  in  proof,  the  conduct  of  the  deceased  was  sucb» 
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at  the  time  be  nvas  iojured,  as  to  bar  tbe  plaintiff  from  a  rigbt 
to  recover  by  reason  of  his  negligence.  Chicago  &  Alton 
Railroad  Co.  v.  Lewandowski,  190  111.  301,  60  N.  E.  497. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  Appellate  Court  will  be  affiriped. 

Judgment  affirmed. 


CHICAGO  CITY  RY.   CO.  v.  UHTER. 
(Supreme  Court  of  Illinois,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  195.] 

Release  of  Claim— Fraud— Remedies. 

Where  one  si  going  a  release  is  induced  to  do  so  by  a  fraudulent 
representation,  but  understands  what  he  is  signing,  in  order  to 
make  an  attack  on  the  release  resort  must  be  had  to  equity. 

Seme — Same — Same. 

Where  one  signing  a  release  is  deceived  into  signing  it  by  the  be- 
lief that  he  is  signing  something  else,  he  may  attack  the  instrument 
in  an  action  at  law. 

Same — Same — Question  for  Jury. 

Where,  in  an  action  for  personal  injuries,  there  was  evidence  that 
plaintiff  signed  a  release  under  the  belief  that  he  was  signing  a  re- 
ceipt for  something  else,  the  question  whether  the  release  was  ob- 
tained unfairly  was  for  the  jury. 

Personal  Injuries — Evidence. 

In  an  action  for  injuries  where  one  defense  was  that  prior  to  the 
accident  plaintiff  had  met  with  other  accidents,  which  had  causcMl 
many  of  the  ailments  attributed  to  the  accident  in  question,  it  was 
error  to  permit  plaintiff  to  introduce  the  testimony  of  witnesses  as 
to  what  they  had  heard  about  prior  injuries  to  plaintiff. 
Evidence — Estoppel. 

Where  evidence  was  introduced  by  plaintiff  over  objection,  and 
defendant  thereafter  introduced  evidence  of  the  same  character,  he 
was  not  thereby  precluded  from  questioning  the  correctness  of  the 
ruling  on  plaintiff's  evidence. 

Accident  on  Street  Railway  Track— Evidence — Arrest  of  Conductor  and 
Motor  man. 
In  an  action  against  a  street  railway  for  injuries  sustained  by 
having  been  struck  by  one  of  defendant's  cars,  it  was  error  to  admit 
on  behalf  of  plaintiff  evidence  showing  that  a  policeman  arrested 
the  motorman  and  conductor  several  hours  after  the  accident. 

Impeach  inf^  Witness. 

A  party  had  no  right  on  cross-examination  of  a  witness  to  examine 
him  as  to  his  relations  with  his  wife,  and  as  to  whether  he  supported 
his  family. 

Appeal  from  Appellate  Coart,  First  District. 

Action  by  Henry  Uhter  against  tbe  Cbicago  City  Railway 
Company.  From  a  judgment  of  tbe  Appellate  Court  affirm- 
ing a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

This  is  an  action  on  tbe  case,  brougbt  on  May  18,  1895, 
by  the  appellee  against  tbe  appellant  company  to  recover 
damages  for  personal  injuries  claimed  to  have  been  received 
by  appellee  on  December  31,  1894,  by  being  struck  by  one  of 
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appellant's  electric  street  railway  cars  at  or  near  the  inter- 
section of  Sixty-Third  street  and  Madison  avenue  in  the  city 
of  Chicago.  The  ad  damnum  was  laid  at  $25,000.  The  plea  of 
the  general  issue  was  filed,  and  the  case  has  been  tried  three 
times.  In  the  first  two  trials  the  juries  were  unable  to  agree. 
The  last  jury  rendered  a -verdict  in  favor  of  appellee  for 
ii2,5O0,  of  Which  the  trial  judge  required  a  remittitur  of 
18,500,  and  judgment  was  entered  against  appellant  for 
$4,000.  Upon  appeal  to  the  Appellate  Court  the  latter  judg- 
ment has  been  affirmed,  and  the  present  appeal  is  prosecuted 
from  such  judgment  of  affirmance. 

William  J.  Hynes  and  Watson  J.  Ferry  (Mason  B.  Star- 
ring, of  counsel),  for  appellant. 

George  W.  Plummer,  Wharton  Plummer,  and  S.  C.  Dwyer, 
for  appellee. 

MAGRUDER,  J.  in  the  present  action  to  recover  dam- 
ages on  account  of  personal  injuries  the  usual  questions 
whether  or  not  the  plaintiff  below  was  in  the  exercise  of  due 
care  for  his  own  safety  when  the  accident  occurred,  and 
whether  or  not  the  defendant  was  guilty  of  such  negligence 
as  caused  the  accident,  were  not  the  only  questions  involved 
upon  the  trial  of  the  case,  but  there  was  also  presented  for 
the  determination  of  the  jury,  upon  the  trial  below,  the  ques- 
tion whether  or  not  a  certain  release  executed  by  the  appel- 
lee some  five  days  after  the  accident  occurred  was  valid  and 
binding  upon  the  appellee.  The  release  was  in  writing,  and 
was  signed  by  the  appellee  by  his  mark,  and  was  witnessed 
by  two  witnesses,  one  of  whom  was  his  daughter,  and  the 
other  of  whom  was  his  granddaughter.  The  instrument,  by 
its  terms,  released  the  appellant  from  all  demands,  and 
especially  from  any  claim  on  account  of  the  accident  in  ques- 
tion, and  recited  that  it  was  in  consideration  of  $35,  paid  to 
the  appellee,  ard  of  an  agreement  to  send  a  certain  physician 
to  attend  upon  him,  such  physician  not  to  make  more  than 
four  visits. 

There  are  two  kinds  of  fraud  for  which  such  a  release  as 
was  here  introduced  in  evidence  may  be  impeached.  Where 
a  party,  signing  such  an  instrument  is  induced  to  execute  it 
by  a  misrepresentation  or  fraudulent  representations  as  to 
collateral  matters,  or  as  to  the  nature  and  value  of  the  con- 
sideration, resort  must  be  had  to  a  court  of  equity  for  relief. 
In  such  cases  the  party  fully  understands  what  he  is  signing, 
and  is  aware  of  the  nature  and  character  of  the  instrument 
executed  by  him,  but  is  deceived  by  fraudulent  representa- 
tions as  to  facts  outside  of  the  instrument  itself.  There  is 
another  kind  of  fraud,  however,  for  which  a  release  may  be 
impeached,  and  that  is  fraud  which  inheres  in  the  execution 
of  the  instrument;  that  is  to  say,  where  the  signer  of  the 
instrument  is  deceived  into  signing  it  by  the  belief  that  he  is 
signing  something  other  than  that  which  he  does  really  sign. 


Vol  14  R  R  R— Vol  37  Ail  ft  Eng  R  Cas.  N  S        219 

Chicago  City  Ry.  Co.  v.  Uhter 

Cases  of  this  kind  arise  where  the  instrament  is  misread  to 
the  party  signing,  or  where  there  is  a  surreptitious  substita- 
tioo  of  one  paper  for  another,  or  where,  by  some  trick  or  de- 
vice, a  party  is  made  to  sign  an  instrament  which  he  did  not 
intend  to  execute;  and,  where  this  is  the  case,  the  nature  of 
the  instrument  signed  is  not  fully  understood  by  the  party 
signing  it.  Where  fraud  of  the  latter  kind  exists— that  is, 
fraud  in  the  execution  of  the  instrument  itself— it  may  be 
shown  in  an  action  at  law.  Papke  v.  Hammond  Co.,  192 
111.  631,  61  N.  E.  910. 

In  the  case  at  bar  it  was  charged  by  the  appellee  that  when 
he  signed  the  instrument  introduced  in  evidence  as  a  release 
he  did  not  know  that  he  was  signing  such  a  release,  but  sup- 
posed he  was  signing  a  receipt  for  money  which  he  had  paid 
oat  to  a  doctor  for  medical  services  in  dressing  his  wounds 
and  caring  for  his  injuries.  The  evidence  tends  to  show 
that  the  appellee,  or  some  member  of  his  family,  had  paid 
out  about  $30  to  a  doctor  for  these  services  when  the  repre- 
sentative of  the  appellant  company  approached  him  with  the 
▼iew  of  securing  the  release  in  question,  and  he  supposed, 
when  he  executed  the  release,  that  he  was  merely  executing 
a  receipt  for  such  money,  paid  out  by  him  to  the  physician, 
and  returned  to  him  by  the  appellant's  representative. 
There  was  evidence  in  the  record  tending  to  establish  appel- 
lee's contention  that  he  did  not  execute  the  release,  and  that 
he  signed  it  under  the  belief  that  he  was  signing  a  receipt. 
Whether  or  not  such  a  release  was  obtained  unfairly  is  a 
question  of  fact  for  the  jury.  Illinois  Central  Railroad  Co. 
V.  Welch,  52  111.  183,  4  Am.  Rep.  593;  Chicago,  Rock  Island 
&  Pacific  Railway  Co.  v.  Lewis,  109  111.  120;  National  Syrup 
Co.  V.  Carlson,  155  III.  210,  40  N.  E.  492;  Indiana,  Decatur 
&  Western  Railway  Co.  v.  Fowler,  201  111.  152,  66  N.  E.  394, 
94  Am.  St.  Rep.  158.  But  while  it  is  true  that  su£Bcient 
evidence  was  introduced,  attacking  the  validity  of  the  release, 
to  justify  the  submission  of  the  question  of  its  execution  to 
the  jury,  yet  we  are  of  the  opinion  that  serious  errors  were 
committed  by  the  trial  court  in  the  admission  oi  testimony 
bearing  upon  other  questions  presented  by  the  record.  Even 
if  the  release  was  not  understandingly  executed  as  such  by 
the  appellee,  yet  the  questions  remained  whether  or  not  the 
negligence  of  the  appellant  company  caused  the  injury  while 
appellee  was  in  the  exercise  of  due  care,  and  whether  or  not 
the  injuries  suffered  by  him  were  such  as  they  were  claimed 
to  be,  and  were  of  the  character  sought  to  be  established  by 
appellee's  testimony. 

I.  One  of  the  questions  in  the  case  was  whether  cer- 
tain aliments  of  the  appellee,  to  which  many  of  bis 
witnesses  testified,  and  certain  sufferings  endured  by 
him  after  he  received  the  injuries  in  question,  were  really 
caused  by  such  injuries,  or  existed  before  the  accident,  or 
were  due  to  causes  operating  before  the  accident  occurred. 
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For  instance,  the  medical  testimony  showed  that  after  the 
accident  appellee  showed  siens  of  rheumatism  and  rupture, 
and    indications    of  serious    fractures  in  his  limbs.     Un- 
doubtedly the  injury  was  a  very  serious  one,  and  the  appel- 
lee at    the  time  of  its  occurrence  was  an  old  man  70  years  of 
age.     Whether  the  physical  ailments  suffered  by  the  appel- 
lee after  the  accident  were  really  caused  by  it  or  not  was  a 
question  about  which  the  testimony  was  conflicting.     Appel- 
lant introduced  testimony  upon  the  trial  tending  to  show 
that  many  of  the  physical  troubles  which  appellee's  witnesses 
attributed  to  the  accident  had  existed  prior  thereto.     But  be- 
fore such  testimony  was  introduced  upon  the  last  trial  by  the 
appellant,  the  appellee,  evidently  in  anticipation  that  such 
testimony  would  be  produced  when  the  appellant  should  be- 
gin to  make  its  defense,  introduced  much  of  its  own  testi- 
mony upon  this  subject,  not  in  rebuttal,  but  as  a  part  of  its 
original  case.     Appellee  placed  upon  the  witness  stand  a  wit- 
ness by  the  name  of  Hull,  and  a  part  of  his  examination  was 
as  follows :    '' Q.  Did  you  ever  hear  of  his  having  rheumatism  ? 
(Objected  to  by  counsel  for  defendant  as  incompetent;  objec- 
tion overruled;  exception  by  defendant.)    A.  No,  I  never  did. 
Q.  Did  you  ever  hear  of  him  having  a  rupture  of  any  kind, 
or  know  of  his  having  any?    (Objected  to  by  counsel  for  de- 
fendant for    the  same  reason;  objection  overruled;  excep- 
tion by  defendant.)    A.  No,  sir.     *    *    *    Q.  Did  you  ever 
hear  of  him  being  kicked  by  a  horse?    (By  counsel  for  ap- 
pellant, the  same  objection  as  before.)    *    *    *    A.  Before 
this  injury,  I  never  saw  him  walk  lame."    Again,  a  witness  by 
the  name  of  Love  was  put  upon  the  stand  by  the  appellee, 
and  the  following  is  a  part  of  his  testimony:  ''Q.  Did  you 
ever  hear  of  his  being  ruptured,  having  a  rupture?    (Objected 
to  by  counsel  for  defendant  as  incompetent;  objection  over- 
ruled; exception   by  defendant.)    A.  No,   sir.     Q.  Did  you 
ever  hear  of  any  thing  being  the  matter  with  him  until  the 
time  of  this  accident?  (Same  objection  by  defendant;  objec- 
tion overruled;  exception   by  defendant.)    A.  No,   I  think 
not.     He  cut  his  foot  one  time  in  the  woods.     I  heard  that 
years  ago.     That  is  all  I  ever  heard.*'     Appellee  in  rebuttal 
also  placed  on  the  witness  stand  a  witness  by  the  name  of 
Northrup,  and    the  following  is  a  part  of  his  testimony: 
''Q.  Did  you  hear  of  his  having  his  arm  broken?    (Objected 
to  by  counsel  for  defendant  as  incompetent;  objection  over- 
ruled; exception    by  defendant.)    A.    No,   sir.'*     This  evi- 
dence should  not  have  been  admitted,  because  it  was  mere 
hearsay,  and  was,  therefore,  prejudicial  to  the  appellant  com- 
pany.    One  of  its  defenses  as  to  the  character  and  extent  of 
appellee's  injuries  was  that  prior  to  the  accident  in  question 
he  had  met  with  a  series  of  other  accidents,  in  one  of  which 
the  arm  which  he  claimed  to  have  been  injured  in  the  acci- 
dent in  question  was  fractured;  in  another  of  which  his  leg 
was  broken,  and  that  he  had  sustained  a  rupture;  and  in 
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another  of  which  he  had  cut  his  foot;  and  that  he  had  also 
been  afflicted  with  rheumatism  in  the  arm  claimed  to  have 
been  injured  by  the  present  accident.  These  witnesses  were 
not  asked  to  state  what  they  knew  as  to  the  character  of  the 
appellee's  injuries  or  ailments  prior  to  the  accident,  but  as 
to  what  they  bad  heard  in  reference  thereto. 

In  Treschman  V.  Treschman,  28Ind.  App.  206,  61  N.  E.  961, 
which  was  an  action  by  an  infant  against  her  stepmother  for 
personal  injuries,  evidence  that  it  was  the  general  repute  in 
the  neighborhood  that  the  weakness  of  the  plaintifl's  eyes 
was  caused  from  measles*  and  that  plaintiff's  mother  told 
witness  in  the  presence  of  plaintifi,  then  two  years  old,  that 
plaintiff  had  had  the  measles,  and  that  it  had  caused  her  eyes 
to  become  weak,  was  properly  rejected  as  hearsay ;  and  the 
court  there  said:  '^The  court  excluded  certain  offered  testi- 
mony of  a  witness  to  the  effect  that  it  was  the  general  repute 
in  the  neighborhood  that  the  weakness  of  appellee's  eyes 
was  caused  from  measles;  also  by  the  same  witness  that  the 
appellee's  mother  had  told  witness  that  appellee's  eyes  were 
weak  from  measles;  also  the  ofiered  testimony  of  a  witness 
that  appellee's  mother  told  witness  in  the  presence  of  ap- 
pellee, then  two  years  old,  that  the  appellee  had  the 
measles,  and  that  it  had  caused  her  eyes  to  become  weak. 
As  to  part  of  this  offered  testimony,  counsel  for  appellant 
have  given  no  sufficient  reason  why  it  should  be  excepted 
from  the  general  rule  excluding  hearsay  evidence.  What  the 
appellee's  mother  told  the  witnesses  was  certainly  properly 
excluded.  It  is  true  that  hearsay  evidence  is  admissible  in 
certain  cases.  But  it  is  admitted  only  through  necessity,  as 
to  prove  pedigree,  age,  place  of  birth,  and  the  like.  But  it 
is  not  admissible  to  prove  the  existence  of  a  physical  fact. 
Whether  or  not  appellee's  eyes  were  weak  from  some  prior 
disease  could  be  established  by  positive  testimony."  So, 
iQ  the  case  at  bar,  whether  or  not  appellee's  ailments  in  the 
nature  of  rheumatism  and  rupture  and  fractures  were  due  to 
the  accident  in  question  or  to  prior  injuries  or  sickness  could 
be  established  by  positive  testimony  without  the  resort  to 
sach  hearsay  evidence. 

2.  It  is  claimed,  however,  by  the  appellee,  that  when  the 
appellant  introduced  its  testimony  to  sustain  its  defense  it 
asked  some  of  its  witnesses  questions  of  the  same  character; 
that  is  to  say,  whether  or  not  they  had  ever  heard  that  the 
appellee  had  suffered  from  any  of  the  disabilities  or  ailments 
mentioned  prior  to  the  accident.  It  seems  to  be  contended 
that  because  the  appellant,  following  the  ruling  of  the  trial 
court  in  favor  of  the  plaintiff  below  upon  this  subject,  intro- 
duced in  its  own  behalf  such  hearsay  evidence,  it  thereby 
waived  the  right  to  question  the  correctness  of  the  trial  court's 
ruling  upon  this  subject  upon  appeal  in  a  court  of  review. 
Sach  is  not  the  law. 

In  Richardson   v.  Webster  City,  iii   Iowa.  430,  82  N.  W. 
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921,  the  trial  court  bad  ruled  that  certain  questions  asked  of 
the  witnesses  as  to  the  amount  of  damage  sufiered  by  the 
plaintifi  were  improper  as  calling  for  the  conclusions  of  the 
witnesses,  and  thereby  usurping  the  province  of  the  jury,  and 
it  was  claimed  by  counsel  for  plaintifi  in  the  reviewing  court 
that  the  defendant  could  not  complain  of  such  error  because 
it  had  asked  similar  questions  of  its  own  witnesses;  bnt  it 
was  there  held  that  an  appellant  is  not  precluded  from  tak- 
ing advantage  of  exceptions  taken  to  incompetent  testimony, 
although  he  has  introduced  similar  testimony  in  his  own  be- 
half; the  Supreme  Court  of  Iowa  there  saying:  ''It  is  said 
by  counsel  for  plaintifi  that  similar  questions  were  asked  by 
defendant  of  its  witness.  This  does  not  prevent  it  from  tak- 
ing advantage  of  the  exceptions  it  has  preserved." 

In  San  Antonio  &  Aransas  Pass  Railway  Co.  v.  De  Ham» 
54  S.  W.  396  (Court  of  Civil  Appeals  of  Texas,  June  29,  i899), 
it  is  said  by  the  court:  "It  is  contended,  however,  that  after 
the  admission  of  the  objectionable  evidence  defendant  also 
offered  proof  upon  the  matter,  and  is  therefore  estopped  to 
complain.  We  do  not  think  this  contention  sound.  A  de- 
fendant has  the  right  to  meet  the  plaintiff's  case  as  made 
under  the  rulings  of  the  trial  judge,  and,  after  making  objec- 
tion and  reserving  proper  exceptions,  may  combat  the  testi- 
mony of  plaintiff,  whether  correctly  admitted  or  not, 
without  losing  his  rights  on  appeal.'' 

In  Horres  v.  Chemical  Co.,  57  S.  C.  192,  35  S.  E.  501,  52 
L.  R.  a.  36,  it  was  said  by  the  court:  "But  the  respondent 
contends  that,  inasmuch  as  the  defendant,  after  the  ruling  of 
the  circuit  judge  by  which  the  testimony  of  plaintiff  was 
allowed  as  competent,  offered  similar  testimony,  therefore 
defendant  has  waived  his  objection  to  such  testimony. 
*  *  *  It  cannot  be  good  law  that,  after  a  party  has  ex- 
cepted to  the  ruling  of  the  presiding  judge  admitting  incom- 
petent testimony  (which  ruling  is  the  law  of  the  case .  on  that 
trial  in  the  circuit  court),  the  exceptor  is  prevented  from 
cross-examining  plaintiff's  witness  on  the  matter  excepted  to, 
or  in  offering  testimony  in  his  own  interest  on  the  same  line." 
In  the  latter  case  it  was  distinctly  held  that  the  appellant 
does  not  waive  his  right  to  except  on  appeal  to  testimony, 
admitted  over  his  objection,  by  offering  testimony  in  his  own 
behalf  in  reply  on  the  same  line. 

In  Washington,  etc.,  Co.  v.  McCormick,  19  Ind.  App.  664, 
49  N.  E.  1086,  it  was  held  that,  where  a  party  objects  to  the 
admission  of  evidence,  and  afterwards  introduces  evidence 
of  the  same  character  in  rebuttal  thereof,  he  does  not  thereby 
waive  his  objection ;  the  court  there  saying :  ''After  the  court 
had  held,  over  appellant's  objection,  that  the  evidence  was 
competent,  and  had  permitted  appellee,  who  had  the  burden, 
to  introduce  such  evidence  to  maintain  his  case,  appellant, 
in  seeking  to  overcome  the  case  made  by  appellee,  could  fol- 
low the  theory  laid  down  by  the  court  without  impliedly   ad- 
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mitting  the  conrt's  theory  to  be  right,  and  without  waiving 
his  right  to  qaestion  the  court's  action/' 

3.  The  deposition  of  a  policeman  named  Finnegan  was 
taken  by  the  appellant  before  the  trial,  and  was  read  upon 
the  trial  to  prove  certain  facts  in  regard  to  the  occurrence  of 
the  accident.  The  policeman  witnessed  the  accident,  and 
saw  the  car  when  it  struck  appellee  and  knocked  him  down, 
and  testified  as  to  what  he  saw<  and  did.  Upon  the  cross-ex- 
amination of  Finnegan  the  appellee  asked  him  certain  ques- 
tions, which  called  out  the  fact  that  he  took  the  motorman 
and  conductor  of  the  train  of  cars  which  caused  the  injury 
into  his  charge;  or,  in  other  words,  arrested  them.  The 
qaestioQS  calling  out  the  fact  of  the  arrest  of  the  motorman 
and  conductor  were  objected  to  at  the  time  they  were  asked 
of  the  witness  when  the  deposition  was  taken,  and  were  also 
objected  to  at  the  trial  before  the  answers  were  read  to  the 
jary.  A  motion  was  also  made  by  counsel  for  appellant  that 
the  answers  be  stricken  out.  But  the  motion  was  denied, 
and  the  answers  were  read  to  the  jury. 

This  evidence  in  regard  to  the  arrest  was  improperly  ad- 
mitted by  the  trial  court.  There  was  no  charge  of  willful 
and  wanton  conduct  on  the  part  of  the  motorman  and  con- 
ductor in  the  declaration,  but  only  a  charge  of  ordinary  neg- 
ligence on  the  part  of  the  company.  The  admission  of  this 
evidence  tended  to  make  the  impression  upon  the  minds  of 
the  jury  that  the  motorman  and  conductor  had  been  guilty 
of  committing  an  act  which  was  criminal  in  its  nature;  and  as 
the  verdict  of  the  jury,  before  its  reduction  by  a  remittitur, 
was  $12,500,  it  may  be  that  the  jury  came  to  the  conclusion,  in 
view  of  this  evidence,  that  they  had  a  right  to  award  punitive 
damages.  The  theory  upon  which  the  introduction  of  this 
testimony  is  sought  to  be  justified  is  that  the  officer's  act  in 
making  the  arrest  was  a  part  of  the  res  gestae.  It  cannot  be 
so  r^arded.  The  appellee,  after  receiving  the  injuries  in 
qaestion,  was  taken  to  a  doctor's  office  and  examined,  and  was 
there  quite  a  long  time,  and  after  he  had  been  there  several 
hoars  was  taken  to  his  daughter's  house,  distant  several 
miles  from  the  place  where  the  accident  occurred.  The 
arrest  in  question  was  made,  or  the  motorman  and  conductor 
were  taken  in  charge  by  the  policeman,  at  the  same  time 
when  appellee  was  taken  from  the  doctor's  office,  near  the 
place  where  the  accident  occurred,  to  his  daughter's  house. 
Inasmuch  as  the  arrest  was  made  several  hours  after  the 
accident  happened,  it  cannot  be  regarded  as  a  part  of  the 
res  gestae.  An  act  or  declaration  can  only  be  considered  as 
a  part  of  the  res  gestae  when  it  illustrates,  explains,  or  inter- 
prets other  parts  of  the  transaction  of  which  it  is  itself  a 
part.  Chicago  West  Division  Railway  Co.  v.  Becker,  128 
111.  54S,  21  N.  E.  524, 15  Am.  St.  Rep.  144.  In  Pennsylvania 
Co.  V.  McCaffrey,  173  111.  169,  50  N.  E.  713,  where  it  was 
held  that  a  certain  act  was  not  a  part  of  the  res  gestae  because 
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it  took  place  some  time  after  tbe  accident  occurred,  we  said: 
^'That  which  occurs  before  or  after  the  act  is  done  is  not  a 
part  of  the  res  gestae,  although  the  interval  of  separation  is 
very  brief."    See,  also,  Montag  v.  People,  141  III.  75,  30  N. 
E.  337.  Greenleaf,  in  his  work  on  Evidence  (vol.  i,  §  108X 
says  upon  this  subject:    '^The  principal  points  of  attention 
are  whether  the  circumstances  and  declarations  offered  in 
proof  were  contemporaneous  with  the  main  fact  under  coo- 
sideration,  and  whether  they  were  so  connected  with  it  as 
to  illustrate  its  character."    This  precise  question  arose  in 
Luby  V.  Hudson  River  Railroad  Co.,    17  N.  Y.  131,  which 
was  an  action  for  damages,  where  the  plaintiff  was  struck 
by  one  of  the  defendant's  cars  while  crossing  a  street  in  tbe 
city  of  New  York,  and  on  the  trial  evidence  was  allowed  to 
be  given  by  a  police  ofiBcer,  against  the  objection  of  defend- 
ant, that  he  arrested  the  driver  of  the  car;  and  it  was  there 
held  that  the  fact  of  the  arrest  was  irrelevant,   and  may  have 
improperly  influ'^nced  the  jury  in  their  judgment;  the  Court 
of    Appeals  of  New  York  there  saying:     ''That  fact  was 
irrelevant  to  the  case,  and  we  cannot  tell  what  influence  it 
may  have  had  upon  the  minds  of  the  jury.     It  is  true  that 
the  jury  ought  not  to  attach  any  importance  to  the  circum- 
stance in  trying  the  issue  before  them,  but  this  only  proves 
that  this  fact  ought  not  to   have  been  shown  for  their  con- 
sideration.    It  certainly  has  some  tendency  to  prove  that  at 
the  very  time  of  the  transaction  the  defendant's  driver  was 
considered  by  the  officer  and  others  as  guilty  of  culpable  neg- 
ligence.    The  question  of  his  negligence  was  in  issue  and  on 
trial,  and  how  far  the  jury  were  aided  in  their  conclusion  by 
the  manner  in  which  the  driver  was  treated   by  a  police 
officer,  or  others  who  witnessed  or  were  near  the  transaction, 
it  is  impossible  for  us  to  say.     There  is  no  pretense  for  say- 
ing that  this  evidence  was  necessary  or  proper  for  the  pur- 
pose of  identifying  the  occasion." 

4.  Appellant  placed  upon  the  witness  stand  a  witness  by  the 
name  of  Stewart  from  Lowell,  Ind.,  where  the  appellee  lived, 
for  the  purpose  of  establishing  certain  facts  tending  to  show 
that  the  sickness  and  ailmer  ts  of  the  appellee  existed  before 
the  accident.  At  a  subsequent  stage  in  the  trial  appellee  in- 
troduced testimony  for  the  purpose  of  impeaching  the  wit- 
ness Stewart.  But  before  the  impeaching  testimony  was 
gone  into  the  appellee,  upon  the  cross-examination  of 
Stewart,  asked  him  certain  questions  as  to  his  past  life,  and 
his  relations  to  his  family,  and  his  moral  character.  A  part 
of  such  cross-examination  was  as  follows:  ^'I  have  lived  with 
Mrs.  Metcalf  twenty-one  years.  0*  Are  you  a  married  man? 
A.  A  married  man?  I  was  one;  yes,  sir;  and  I  presume  I  am 
yet.  My  family  live  in  Pennsylvania.  Q.  Did  you  run  away 
from  your  family?  (Objected  to  by  counsel  for  defendant; 
objection  overruled;  exception  by  defendant.)  A.  No,  sir; 
I  did  not.     I  have  letters  from  them  every  once  in  a  while 


Vol  14  R  R  R— Vol  37  All  &  Eng  R  Cas,  N  S       225 

Chicairo  City  Ry.  Co.  v.  Uhter 

SOW.     My  wife  is  living.     It  is  twenty-six  years,  I  think, 
since  I  lived  with  my  family.     I  have  a  son  and  a  daughter. 
The  daughter  is  married,  and  the  son  was  on  the  man-of-war 
Montgomery  in  the  Spanish  war.     He  was  a  machinist  by 
trade.    Q.  Since  you  came  away  have  yon  supported  your 
family  at  all?     (Objected  to  by  counsel  for  defendant;  ob- 
jection overruled;  exception  by  defendant.)    A.  No,  sir." 
This  cross-examination  was  improper.     The  appellee  had  a 
right  to  cross-examine  the  witness  Stewart  in  any  such  way 
as  to  show  his  want  of  truthfulness  if  he  was  not  a  truthful 
man,  bnt  it  was  not  material  or  proper  to  show  his  delin- 
qaencies  in  any  other  direction.     It  had  a  tendency  to  prej- 
adice  the  minds  of  the  jury  against  the  witness  to  go  into  his 
private  relations  and  the  condition  of  his  domestic  affairs. 
It  was  immaterial  whether  those  relations  were  pleasant  or 
not,  or  whether  he  supported  his  family  or  not.     The  only 
matters  counected  with  the  character  of  the  witness,  with 
which  the  jury  had  any  concern,  or  which  had  any  proper 
place  in   the  progress  of  the  trial,  were  those  only  which 
affected  the  truth  or  falsity  of  his  testimony.     In  Atwood  v. 
Impson,  20  N.  J.  Eq.  157,  the  chancellor  said  in  reference  to 
testimony  attacking  the  character  of  a  witness:  ^'No  one  wit- 
ness swears  that  he  knows  his  general  character  for  truth  and 
veracity.     They  have  heard  something  against  him,  mostly 
as  to  his  character  for  other  matters  beside  truth  and  veracity, 
and  evidently  have  heard  them  from  persons  who  referred  to 
particular  transactions.    This  is  not  the  evidence  which  the 
law  permits,  or  should  permit,  to  affect  the  credibility  of  a 
witness.     With  many,  telling  the  truth  is  a  habit  and  a  prin- 
ciple which  they  adhere  to  always,  though  they  may  indulge 
in  drinking,  swearing,  gambling,  roystering,  or  making  close 
bargains.     With  others,  lying  is  the  habit  or  principle,  and  if 
elevated  to  be  senators  or  legislators,  or  made  church  mem- 
bers or  deacons,  it  does  not  always  reform  them.     The  object 
of  the  law  is  to  show  the  character  of  the  witness  as  to  tell- 
ing the  truth.     General  reputation  in  the  community  where 
he  is  known  is  the  test,  and  the  only  test,  which  the  law 
allows  as  to  character. ' ' 

For  the  errors  above  indicated  in  the  admission  of 
irrelevant,  incompetent,  and  improper  evidence,  the  judg- 
ments of  the  Appellate  Court  and  the  circuit  court  of  Cook 
conaty  are  reversed,  and  the  cause  is  remanded  to  the  latter 
conrt  for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 
Reversed  and  remanded. 

14  s  R  R— 15 
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WALGBR  V.  JKR8BT  CITY,  H.  A  P.  ST.  RY.  CO. 
(Supreme  Court  of  New  Jersey,  Not.  7,  1904.) 

[59  Ati.  Rep.  14.] 

Passengort— Negligence — Question  for  Jury. 

In  an  action  against  a  carrier  for  injuries  sustained  by   a   passen- 
ger by  his  beinsf  run  into  by  a  car  while    transferring  from  one    car 
to  another,  kela^  that  the  question  of  the   carrier's   negligence    was 
one  for  the  jury. 
Same — Contributory  Negligence — Question  for  Jury. 

In  an  action  against  a  carrier  for  injuries  sustained  by  a  passenger 
by  his  being  run  into  by  a  car  while  transferring  from   one   car    to 
another,  held^  that  the  question  of  his  contributory   negligence    was 
one  for  the  jury. 
Same— Who  Are — Transfer  Point.* 

The  relation  of  passenger  and  carrier  continues  while  the  passen- 
ger is  transferring  from  one  car  to  another,  he  having  been  furnished 
a  ticket  enabling  him  to  do  so. 

Action  by  Ladwig  Walger  against  the  Jersey  City,  Hoboken 
&  Paterson  Street  Railway  Company.  Judgment  in  favor 
of  plaintiff,  and  defendant  brings  error.    A£Brmed. 

Argued  June  term  1904,  before  GUM  MERE,  C.  J.,  and 
GARRISON,  GARRETSON,  and  SWAYZE.  JJ. 

Bedle,  Edwards  &  Thompson,  for  plaintiff  in  error. 
Alexander  Simpson,  for  defendant  in  error. 

GUM  MERE,  C.  J.    This  case  comes  before  us  on  the  de- 
fendant's writ  o(  error.    The  grounds  relied  on  for  a  reversal 
of  the  judgment  are  the  refusal  of  the  trial  judge  to  nonsuit, 
and  the  refusal  to  chaige  a  certain  request  submitted  on  be- 
I  half  of  the  defendant. 

The  plaintiff  was  a  passenger  upon  one  of  the  defendant 
company's  cars.  He  disembarked  from  that  car  for  the  pur- 
pose of  transferring  to  another  car  of  the  company,  a  ticket 
enabling  him  to  do  so  having  been  furnished  him  on  the  car 
upon  which  he  first  took  passage.  The  point  at  which  he 
alighted  was  the  proper  transfer  point.  After  getting  off  the 
car,  and  as  he  was  about  to  cross  over  to  the  other  car,  or 
while  he  was  doing  so,  the  car  which  he  had  left  started  to 
go  around  what  is  described  in  the  case  as  ''the  loop,"  and 
its  rear  end  struck  him,  knocked  him  down,  and  injured  him. 
According  to  the  plaintiff's  story,  the  accident  happened 
immediately  after  he  got  off  of  the  car,  and  before  he  had 
taken  a  single  step  away  from  it.  In  this  situation  of  the 
case,  it  was  manifestly  proper  for  the  trial  judge  to  refuse  to 
nonsuit. 

The  request  to  charge  submitted  by  the  defendant,  and  re- 

*As  to  who  are,  and  are  not,  passengers,  see  foot-note  appended 
to  Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35 
Am.  &  Kng*  R*  Cas.,  N.  8.,  153,  where  all  the  preceding  authori- 
ties in  this  series  are  collected  or  referred  to. 
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fused  by  the  trial  court,  was  as  follows:  *4f  the  plaintiff, 
after  leaving  the  car,  walked  along  the  tr?ick  by  the  side  of  a 
closed  car  (that  is,  the  car  which  he  had  just  left)  some  ten 
or  more  feet,  and  was  struck  by  the  rear  end  of  the  car  round- 
ing a  curve  at  a  low  rate  of  speed,  there  can  be  no  recovery 
by  the  plaintiff."  This  request  could  only  properly  have 
been  charged  upon  the  assumption  that  the  defendant  com- 
pany, under  the  facts  stated,  was  not  guilty  of  the  breach  of 
any  duty  which  it  owed  to  the  plaintiff,  or  that,  under  those 
facts,  the  plaintiff  was  guilty  of  contributory  negligence. 
Bat  neither  of  these  questions  were  for  the  determination  of 
the  court.  The  plaintiff  was  still  a  passenger  of  the  plaintiff 
company  when  he  was  struck.  If  he  was  taking  the  most 
direct  course  from  the  car  which  he  had  just  left  to  the  car 
upon  which  he  was  about  to  embark,  it  was  for  the  jury  to 
say  whether  he  was  not  entitled  to  believe  that  he  was  safe 
in  doing  this,  or,  at  least,  that  he  would  not  be  put  in 
jeopardy  by  anything  done  by  the  company  while  taking  this 
most  direct  route.  It  was  also  for  the  jury  to  say  whether  the 
operation  of  the  car,  under  the  conditions  disclosed  by  the 
request  to  charge,  was  not  negligent  operation,  and  a  viola- 
tion of  the  duty  which  the  defendant  pwed  to  the  plaintiff  as 
its  passenger. 
The  judgment  should  be  affirmed. 


CHICAGO  &  N.  W.  RY.  CO.  v.  O'BRIEN. 

(Circait  Court  of  Appeals,  Eighth  Circuit,  September  5,  1904. ) 

[132  Fed.  Rep.  593.] 

Railroads — Relation  to  Employee  of  Express  Company— Contract  for 
Carriage.* 
An  ezpresa  measengfef ,  while  riding  in  a  car  fumiabed  bj  a  rail- 
road company  to  the  expreaa  company  by  which  he  ia  employed, 
under  a  contract  by  which  the  employeea  therein  are  carried  free,  oc- 
cupies a  relation  to  the  railroad  company  analogoua  to  that  of  one  of 
its  own  employeea,  and  the  care  which  anch  company  owea  him  in 
respect  of  ita  tracks,  engine,  cars,  and  the  operation  of  ita  train  is 
measured  by  that  which  it  owes  to  those  in  its  immediate  service. 

Same— Liability  for  Negligence  in  Operation — Iowa  Statute. 

The  atatate  of  Iowa  (Code,  %  2071)  providing:  that  railroad  companiea 
shall  be  liable  for  all   damages  sustained  by  any   person,    including 

*For  authorities  in  this  series  on  the  subject  of  the  relation  of  ex- 
press messengers  to  railroad  companies,  see  Peterson  r.  Chicago  & 
N.  W.  Ry.  Co.  (Wis.),  9  R.  R.  R.  286,  32  Am.  A  Eng.  R.  Cas.,  N.  S., 
2S6  (not  contrary  to  public  policy  to  limit  liability  for  results  of  ordi- 
i^ary  negligence  to  express  messengers) ;  foot-notes  appended  to 
Feldachneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R.  737,  35 
Am.  &  Eng.  R.  Cas.,  N.  8.,  737;  foot-note  appended  to  hong  v.  Le- 
hig^h  Valley  R.  Co.  (C.  C.  A.),  12  R.  R.  R.  508,  35  Am.  A  Eng.  R. 
Cas.,  N.  S.,  508;  foot-note  appended  to  Wells-Fargo  A  Co.  v.  Page 
(Tex.  Civ.  App.),  4  R.  R.  R.  568,  27  Am.^A  Eng.  R.  Cas.,  N.  8., 
368;  Missouri,  K.  A  T,  Ry.  Co.  of  Texas  v.  Reasor  (Tex.  Civ.  App.)» 
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employees,  in  consequence  of  the  ne^^lifi^ence  of  other  employees  con* 
nected  with  the  use  and  operation  of  their  roads,  and  that  no  con- 
tract which  restricts  such  liability  shall  be  legal  or  binding,  doe» 
not  alter  the  character  of  the  relation  between  a  railroad  company 
and  a  person  injured,  nor  the  rules  of  evidence  appropriate  to  such 
relation  upon    an  issue  as  to  negligence. 

Master  and  Servant — Action  for  Injury  of  Servant — Evidence  of  Neg* 

ligence.t 

In  an  action  against  a  railroad  company  to  recover  for  the  injury 
or  killing  of  an  employee,  or  one  occupying  a  like  relation  to  the  com- 
pany, in  a  wreck  caused  by  the  derailment  of  a  train,  the  fact  of  the 
accident  is  not  evidence  of  negligence  on  the  part  of  the  defendant  oir 
its  employees  to  sustain  the  burden  of  proof  resting  on  the  plaintiff. 

Thayer,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Iowa. 
See  ii6  Fed.  502. 

On  August  I,  1899,  J.  J.  O'Brien,  an  express  messenger  in 
the  service  of  the  American  Express  Company,  was  fatally 
injured  by  the  derailment  and  wreck  near  Boone,  Iowa,  of  a 
fast  mail  train  of  the  Chicago  &  Northwestern  Railway  Com- 
pany. Mary  O'Brien,  as  the  administratrix  of  his  estate,, 
brought  an  action  against  the  railway  company  under  the 
provisions  of  the  Iowa  statute  extending  a  right  of  action  to 
personal  representatives  in  cases  of  death  caused  by  negli- 
gent or  wrongful  act.  At  the  time  of  his  employment  O'Briea 
contracted  with  the  express  company  to  assume  the  risk  of 
all  accidents  and  injuries  sustained  in  the  course  of  his  em- 
ployment through  negligence  in  the  operation  of  any  rail- 
road, whether  resulting  in  death  or  otherwise,  and  to 
indemnify  and  hold  the  express  company  harmless  from  any 
demand  that  might  be  made  against  it  on  account  of  any 
claim  or  recovery  because  of  his  injury  or  death;  and  he 
authorized  the  express  company  to  contract  in  his  behalf 
with  any  railroad  company  upon  which  he  was  being  or  was 
to  be  transported  as  an  express  messenger  that  neither  he,, 
nor  any  one  claiming  under  him^  as  personal  representative  or 
otherwise,  would  make  any  claim  for  compensation  because 
of  injury  sustained  while  in  the  employment  of  the  express 
company  and  resulting  from  the  negligence  of  the  railroad 
company,  its  employees,  or  otherwise.  Subsequently  the  ex- 
press company  and  the  railway  company  entered  into  a  con- 
tract whereby  the  former,  for  a  stipulated  consideration, 
acquired  the  right  to  use  the  railroad  lines  of  the  latter  in 
the  transportation  of  express  matter.  Pursuant  thereto  the 
railway  company  fnrnished  cars  adapted  to  the  condnct  of 

3  R.  R.  R.  281,  26  Am.  ^  Eng.  R.  Cas.,  N.  8.,  281;  foot-note  ap* 
pended  to  Radley  v.  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R. 
153,  35  Am.  &  Bng.  R.  Cas.,  N.  S.,  153,  where  authorities  on  the 
question  whether  express  messengers  are  passengers  are  referred  to. 
fSee  foot-note  appended  to  I^and  v.  Southern  Ry.  (8.  Car. ),  9  R. 
R.  R.  155,  32  Am.  &  Eng.  R.  Cas.,  N.  8.,  155,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected. 
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the  express  business.  It  was  agreed  between  them  that  em- 
ployees of  the  express  company  should  accompany  the  ex- 
press matter  upon  the  trains,  have  charge  thereof,  and  that 
they  should  be  transported  free  by  the  railway  company.  It 
was  also  agreed  that  the  express  company  should  protect 
and  bold  the  railway  company  harmless  from  all  liability 
that  the  latter  might  be  under  to  the  employees  of  the  former 
resulting  in  any  manner  whatever,  while  they  were  being  so 
transported.  These  contracts  were  in  force,  so  far  as  they 
lawfully  could  be,  at  the  time  of  the  accident  and  the  death 
of  the  deceased.  A  statute  of  Iowa  in  force  at  the  time  pro- 
vided that  "every  corporation  operating  a  railway  shall  be 
liable  for  all  damages  sustained  by  any  person,  including  em- 
ployees of  such  corporation,  in  consequence  of  the  neglect  of 
the  agents  or  by  any  mismanagement  of  the  engineers  or 
other  employees  when  such  wrongs  are  in  any  manner  con- 
oected  with  the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed,  and  no  contract  which 
restricts  such  liability  shall  be  legal  or  binding."  Code,  § 
2071.  In  the  petition  of  the  administratrix  many  defects  in 
the  track,  engine,  and  cars  were  alleged  as  causes  of  the  acci- 
dent. The  evidence  at  the  trial  failed  to  support  any  of 
those  allegations,  and  the  Circuit  Court  withdrew  them  from 
the  consideration  of  the  jury.  It  was  also  alleged  in  the 
petition  that  an  efficient  cause  of  the  accident  was  an  exces- 
sive and  dangerous  rate  of  speed  of  the  train  considering 
that  it  was  upon  a  down  grade  and  upon  a  sharp  curve  at 
the  bottom  thereof.  The  issue  arising  from  a  denial 
oi  this  allegation  was  the  only  one  submitted  to  the 
jary.  The  jury  determined  the  issue  in  favor  of  the  ad- 
mioistratrix,  and,  a  judgment  having  been  accordingly 
entered,  the  railway  company  prosecuted  its  proceeding  in 
error  to  this  court.  It  is  claimed  by  the  administratrix  that 
the  verdict  of  the  jury  is  supported  (i)  by  the  evidence  of 
two  witnesses  who  testified  to  the  rate  of  speed  at  the  time 
of  the  accident;  (2)  by  the  condition  of  the  wreck  as  it  was 
discovered  to  exist  immediately  after  the  accident;  and 
(3)  by  a  presumption  of  negligence  which  arose  from  the 
fact  of  the  accident  itself.  The  two  witnesses  were  Robert 
Bowles  and  Job  D.  Clark.  They  claim  to  have  seen  the 
train  from  the  bank  of  a  stream  between  a  quarter  and  a  half 
mile  away  from  the  railroad.  Between  them  and  the  rail- 
road track  there  was  a  field  of  corn  six  or  eight  feet  in  height, 
and  more  or  less  of  timber  and  willows  which  fringed  the 
stream.  The  accident  occurred  shortly  after  $  o'clock  in  the 
morning.  The  presence  of  the  two  witnesses  was  accounted 
for  by  the  fact  that  they  had  been  fishing  during  the  night. 
One  of  them  was  on  top  of  the  bank,  which  was  quite  high, 
and  the  other  further  down,  nearer  the  water.  Each  of  them 
testified  that  he  had  previously  observed  the  movements  of 
trains,  and  could  tell  the  rate  of  speed.     Each  testified  that 
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immediately   before  the  derailment  the  train  was  moving: 
about  ninety  miles  an  hour.     Bowles  said  bis  attention  was 
attracted  by  the  loud  and  unusual  noise  made  by  the  approach- 
ing train;  that  the  train  was  in  his  view  two  or  three  seconds 
before  it  left  the  track;  that  a  train  moving  ninety  miles  an 
hour  would  move  one-ninth  of  a  mile  in  a  second;  also,  that 
if  a  train  was  running  at  the  rate  of  ninety  miles  an   hour,  it 
would  make  about  two-thirds  of  a  mile  in  a  minute;  that  he 
had  frequently  seen  the  trains  upon   the  railroad  track;  and 
he  added,  ''And  it  is  upon  my  knowledge  and  mere  curiosity 
as  given  here  that  I  think  this  train  was  moving  ninety 
miles  an  hour."     The  witness  Clark  said  that  his  attentioo 
was  attracted  to  the  train  by  ''the  louder  noise;  more  dis- 
tinct than  usual;  more  rapid";  that  he  thought  it  was  going 
considerably  faster  than  it  commonly  did.  and  that  it  did  not 
slow  up  at  the  curve.     When  asked  what  be  meant  by  "faster 
than  common"  he  replied:    "By  the  roar  and  the  clink  of 
the  whtels  at  the  end  of  the  rails.     It  makes  a  big  difier- 
ence.     That's  where  I  get  my  rapidity."     When  asked  where 
he  got  his  idea  of  the  speed,  he  said:    "I  hadn't  no  speed 
there.     I  simply  got  the  «ound.     I  didn't  try  to  get  any  speed 
when  I  was  down  fishing."    And  being  asked  how  be  unders- 
tock to  say  that  the  train  was  going  faster  then  than  it  went 
before,  he  answered :    "By  the  noise.     I  heard  an  extra  noise 
from   what  it    generally    made — roar  and    sissing    noise. 
*    *    *     I  have  no  particular  knowledge  of  my  own  how  fast 
that  train  was  making  that  morning."    After  stating  that  in 
his  best  judgment  the  train  was  moving  8$  or  go  miles  an  hour^ 
the  following  occurred  upon  recross-examination :    "0*  How 
do  you  make  your  judgment  at  that  rate  of  speed?    A.  Seen 
foot  races.     I  have  run  them  myself.     Q.  And  that   is  the 
way  you    make  it  up?    A.  By  foot    races.     Q.  How  long 
would  it  take  you  to  run  a  mile  now?    A.  I  don't  know. 
Q.  How  many  feet  have  you  got  in  a  mile?    A.  About  36s 
feet."     The  train  consisted  of  an  engine,  an  express  car,  two 
mail  cars,  and  a  storage  car.     The  engine  was  badly  wrecked. 
The  express  car  was  demolished,  and   portions  of  the  train 
and  objects  therefrom  were  thrown  from  the  right  of  way 
into  and  across  a  highway  contiguous  thereto  and  into  a  field 
adjoining  the  highway.     The  schedule  rate  of  speed  of  the 
train  was  4$  miles  per  hour. 

Upon  the  part  of  the  railway  company  it  was  shown  that 
the  train  left  Boone  on  time  at  5  o'clock  in  the  morning.  It 
was  due  to  reach  Moingona,  si  miles  to  the  westward,  seven 
minutes  later.  This  was  and  had  been  the  schedule  time  of 
the  train.  The  conductor  of  the  wrecked  train  testified 
that  he  did  not  notice  that  it  was  going  any  faster  than 
usual,  and  he  was  corroborated  in  this  by  other  employees 
upon  the  train.  He  also  said  that  there  was  no  neces- 
sity for  an  increase  of  speed,  as  the  train  was  on  time; 
that  the  derailment  took  place  about  4!  miles  west  of  Boone, 
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aodthat  some  oae  picked  up  and  handed  him  the  watch  of 

theeagioeer,  which  had  stopped  at  s  minates  and  4S  seconds 

after  5  o'clock;  that  fae  and  the  engineer  had  compared  time 

before  they  left    Boone,    and  their  watches  agreed  within 

three  or  fonr  seconds.     He  also  said  that  he  had  theretofore 

made  the  rnn  with  a  freight  train  down  the  hill  from  Boone 

to  Moingona  in  five  minutes,  and,  although  the  schedule  gave 

them  seven  minutes,  he  had  made  the  run  15  cr  20  times  in  five 

minates  with  the  same  fast  mail  train  when  they  were  late. 

He  was  corroborated  in  this  particular  by  a  locomotive 

engineer  who  had    previously  made  the  run  with  special  and 

passenger  trains    in  five  minutes — a  speed  of  66  miles  an 

hoar.    A  roadmaster  of  the  company  testified  that  there  had 

never  been  any  accident  or  derailment  at  the  curve  before  or 

since.    The    trainmaster  of    the    division  west  of  Boone 

testified  that  he   considered  it  safe  to  make  the  run  from 

Boone  to  Moingona  at  a  speed  of  70  or  80  miles  an  hour, 

considering  the  condition  of  the  track;  and  that  it  would 

be  impossible  to  tell  the  rate  of  speed  from  the  sound  the 

train  was  making.     There  was  some  impeaching  evidence  of 

declarations  of  the  conductor  and  one  of  the  brakemen  as  to 

the  speed  on  the  morning  in  question,   which  may  have 

affected  the  value  of  their  testimony. 

The  railway  company  requested  the  Circuit  Court  to  in- 
struct the  jury  that  they  should  not  regard  the  fact  of  derail- 
ment as  evidence  of  negligence  on  its  part.  The  court 
declined  to  give  the  instruction,  and  nothing  is  found  in  its 
charge  to  the  jury  which  fairly  embodies  the  doctrine  therein 
expressed.  Counsel  for  the  administratrix  in  their  brief  in 
this  court  contend  that  '4he  accident  itself  affords  reasonable 
evidence,  in  the  absence  of  explanation,  that  it  happened 
from  want  of  care,"  and  that  '4he  presumption  of  negligence, 
having  once  arisen,  remains  until  overcome  by  countervail- 
ing proof. ' ' 

D.  E.  Lyon  (George  T.  Lyon,  on  the  brief),  for  plaintiff 
io  error. 

R.  M.  Wright  (P.  F.  Nugent  and  Healy  Bros.  &  Kelleher, 
on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  deceased  did  not,  while  upon  the  train  in  the  per- 
formance of  his  duties  as  an  express  messenger,  sustain  to 
the  railway  company  the  relation  of  a  passenger,  and  he  was 
not,  therefore,  entitled  to  that  highest  possible  degree  of 
care  to  which  a  common  carrier  is  held  for  the  safety  of  those 
who  have  paid  for  their  transportation  as  passengers. 
Neither  was  the  express  messenger  a  mere  licensee.     He  was 
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not  upon  the  train  at  the  mere  sufferance  of  the  railway 
company,  bat  he  was  engaged  thereon  in  the  performance  of 
duties  which  had  connection  with  its  business  of  transporta- 
tion, and  which  would  naturally  have  been  performed  by  its 
own  employees  had  it  not  been  otherwise  arranged  by  con- 
tract with  the  express  company.  His  relation  to  the  railway 
company  was  analogous  to  that  of  one  of  its  own  employees. 
Railway  Company  v.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385, 
44  L.  Ed.  560.  The  measure  of  care  which  tbe  railway 
company  owed  him  in  respect  of  its  track,  engine,  cars,  and 
the  operation  of  its  train  was  the  same  which  it  owed  to 
those  in  its  immediate  service. 

The  derailment  of  the  train,  the  injury  to  the  express  mes- 
senger, and  his  death  occurred  in  the  state  of  Iowa.  The 
contracts  between  the  express  company  and  the  deceased 
and  between  the  express  company  and  the  railway  company, 
in  so  far  as  they  provided  for  the  immunity  of  the  latter  from 
all  liability  to  him  for  the  result  of  its  negligence,  are  con- 
trary to  the  public  policy  of  that  state  as  expressed  in  the 
act  of  its  Legislature.  But  this  statute,  while  avoiding 
those  provisions  of  the  contracts,  did  not  alter  the  character 
of  the  relation  between  the  railway  company  and  the  de- 
ceased, nor  the  rules  of  evidence  appropriate  thereto. 

The  testimony  of  the  witnesses  Bowles  and  Clark  shonld 
have  been,  as  it  doubtless  was,  laid  aside  by  the  jury  as  not 
being  entitled  to  serious  consideration.  Not  much  more,  if 
any.  value  can  be  attached  to  the  condition  of  the  wreck  as 
evidence  of  the  speed  of  the  train  at  the  time  of  its  derail- 
ment. We  are  aware  of  no  standard  of  comparison  which 
would  have  enabled  the  jury  to  say  that  the  quantum  of 
demolition  resulting  from  the  derailment  of  the  train  on  a 
downgrade,  on  an  embankment,  and  at  a  sharp  curve,  was 
such  that  it  was  presumably  going  at  a  speed  in  excess  of  its 
usual  and  schedule  rate.  It  is  doubtful  that  there  is  any 
common  knowledge  upon  such  subject  which  would  justify 
an  inference  having  the  probative  force  of  evidence  that  the 
condition  described  in  the  record  would  not  have  resulted 
from  a  speed  of  45  miles  per  hour  or  less.  But,  however  this 
may  be,  it  is  obvious  that  it  was  of  great  importance  to  the 
railway  company  that  the  jury  be  instructed  that  the  fact  of 
derailment  of  the  train  did  not  in  itself  raise  a  presumption 
of  negligence  for  which  it  was  chareeable.  Such  an  instruc- 
tiod  was  requested,  and  it  was  refused  by  the  Circuit  Court. 
It  is  familiar  doctrine  that  in  cases  between  employee  and 
employer  the  law  does  not  presume  carelessness  or  negli- 
gence on  the  part  of  the  latter.  And  the  presumption  in  the 
case  before  us  is  that  due  care  was  exercised  by  the  company 
in  respect  of  the  condition  of  the  engine,  cars,  and  railroad 
track,  and  also  that  those  in  charge  of  the  operation  of  the 
train  performed  their  du^y.  No  logical  distinction  can  be 
made  in  the  application  of  this  presumption  of  performance 
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of  daty  between  the  mechanical  condition  of  the  engine 
and  cars  on  the  one  hand  and  the  operation  of  the  train 
upon  the  other.  The  harden  of  proof  is  apon  him  who 
asserts  that  the  employer  was  negligent.  This  harden  can- 
not be  discharged  by  mere  proof  of  the  occurrence  of  the 
accident.  To  hold  otherwise  woald  be  to  ignore  the  well- 
established  and  long-settled  difierence  between  the  rules 
which  govern  in  passenger  cases  and  those  which  apply  when 
the  relation  is  that  of  employer  and  employee.  The  doctrine 
res  ipsa  loquitur  is  not  applicable  in  cases  of  the  latter 
character. 

lo  Patton  V.  Texas  &  Pacific  Railway  Company,  179  U.  S. 
658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  the  court  said: 

"That  while,  in  the  case  of  a  passenger,  the  fact  of  an  acci- 
dent carries  with  it  a  presumption  of  negligence  on  the  part 
of  the  carrier — a  presumption  which,  in  the  absence  of  some 
explanation  or  proof  to  the  contrary,  is  sufficient  to  sustain  a 
▼erdict  against  him,  for  there  is  prima  facie  a  breach  of 
his  contract  to  carry  safely — a  different  rule  obtains  as  to  an 
employee.  The  fact  of  accident  carries  with  it  no  presump- 
tion of  negligence  on  the  part  o(  the  employer,  and  it  is  an 
affirmative  fact  for  the  injured  employee  to  establish  that  the 
employer  has  been  guilty  of  negligence.  That  in  the  latter 
case  it  is  not  sufficient  for  the  employee  to  show  that  the 
employer  may  have  been  guilty  of  negligence;  the  evidence 
mast  point  to  the  fact  that  he  was.  And  where  the  testi- 
mony leaves  the  matter  uncertain,  and  shows  that  any  one  of 
half  a  dozen  things  may  have  brought  about  the  injury,  for 
some  of  which  the  employee  is  responsible  and  for  some  of 
which  he  is  not,  it  is  not  for  the  jury  to  guess  between  these 
half  a  doxen  causes,  and  find  that  the  negligence  of  the  em- 
ployer was  the  real  cause,  when  their  is  no  satisfactory  foun- 
dation in  the  testimony  for  that  conclusion." 

In  Texas  &  Pacific  Railway  Company  v.  Barrett,  166  U. 
S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1 136,  a  foreman  in  charge 
of  a  switch  engine  was  injured  by  the  explosion  of  another 
engine  with  which  he  had  nothing  to  do.  The  Supreme  Court 
approved  of  the  charge  of  the  trial  court  which  embodied 
the  role  ''that  the  mere  fact  that  an  injury  is  received  by  a 
servant  in  consequence  of  an  explosion  will  not  entitle  him 
to  a  recovery,  but  he  must,  besides  the  fact  of  the  explosion, 
show  that  it  resulted  from  the  failure  of  the  master  to  exer- 
cise ordinary  care  either  in  selecting  such  engine  or  in  keep- 
ing it  in  reasonably  safe  repair." 

In  O'Connor  v.  Ry.  Co.,  83  Iowa,  105,  48  N.  W.  1002,  the 
nonrt  said  that  "the  mere  happening  of  the  derailment  or  the 
accident  would  not  show  negligence";  citing  Baldwin  v. 
Railway  Co.,  68  Iowa,  37,  25  N.  W.  918;  Case  v.  Railway 
Co.,  64  Iowa,  762,  21  N.  W.  30;  Gandy  v.  Railway  Co.,  30 
Iowa,  420,  6  Am.  Rep.  682. 
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In  Bowen  v.  Ry.  Co.,  9S  Mo.  268,  8  S.  W.  230,  the  coart 
said: 

''As  between  master  and  servant,  the  mere  fact  that  an 
appliance  proves  to  be  defective,  and  the  servant  is  injured, 
does  not  make  out  a  prima  facie  case  for  the  servant  of  neg- 
ligence on  the  part  of  the  master.'' 

In  Brymer  v.  Railway  Co.,  90  Cal.  497,  27  Pac.  371,  an  ia- 
straction  was  asked  which  embodied  a  clause  that  ''the  mere 
fact  that  an  accident  occurred  by  which  the  plaintiff  was  in- 
jured does  not  fix  the  liability,  or  even  raise  a  presumption 
that  the  defendant  was  at  fault  in  providing  machinery  or 
appliances  for  the  labor  in  which  the  plaintiff  was  engaged." 
Its  refusal  was  held  to  be  sufficient  cause  for  a  new  trial. 

In  Hufi  V.  Austin,  46  Ohio  St.  386,  21  N.  E.  864,  15  Am. 
St.  Rep.  613,  a  steam  boiler  exploded,  injuring  an  employee 
of  the  owner,  and  it  was  held  that  the  mere  happening  of 
the  accident  was  not  evidence  of  negligence. 

In  Wormell  v.  Railroad  Co.,  79  Me.  397,  10  Atl.  49,  i  Am. 
St.  Rep.  321,  the  court  said: 

''There  is  no  presumption  of  negligence  on  the  part  of  the 
defendant  from  the  fact  alone  that  an  accident  has  happened, 
or  that  the  plaintiff  has  received  an  injury  while  in  the  em- 
ployment of  the  defendant." 

In  Mining  Co.  v.  Kitts,  42  Mich.  41,  3  N.  W.  240,  an  em- 
ployee was  injured  by  the  fall  of  a  bridge,  the  cause  of  which 
was  unexplained.  The  court  held  that,  while  it  might  be 
guessed  or  surmised  that  there  was  negligence  somewhere,  it 
did  not  extend  beyond  conjecture,  and  that,  if  a  master  was 
to  be  held  liable  under  such  circumstances,  the  rule  that 
an  employee  assumes  the  ordinary  risks  of  his  employment 
would  be  wholly  done  away  with. 

In  Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438,  5  Atl.  338, 
the  court  said : 

''The  jury  should  not  have  been  albwed  to  infer  from  the 
simple  fact  of  the  happening  of  the  accident  that  there  was 
negligence  or  unskillfulness  on  the  part  of  the  captain  of  the 
tug.  That  is  justified  by  no  decided  case,  and  is  in  conflict 
with  the  well-established  principle  that  it  is  incumbent  upon 
the  plaintiff  in  this  class  of  cases  to  establish  by  affirmative 
proof  that  the  injury  received  by  him  was  caused  by  the  neg- 
ligent or  unskillful  act  of  the  fellow  servant.'' 

In  Brownfield  v.  Railway  Co.,  107  Iowa,  254,  77  N.  W. 
1038,  it  was  held  that  the  rule  res  ipsa  loquitur  did  not  apply 
to  a  case  where  a  locomotive  fireman  was  injured  by  the  de- 
railment of  an  engine  on  which  he  was  riding  caused  by  a 
broken  axle. 

In  Grant  v.  Railroad  Co.,  133  N.  Y.  659,  31  N.  E.  220,  an 
employee  of  the  railroad  company  was  injured  by  a  defective 
drawhead.  The  court  said  that  it  mav  have  been  broken  on 
account  of  a  latent  defect  beyond  the  reach  of  inspection, 
and  added: 
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"Whether  it  did  or  not  we  do  not  know,  and  there  is  no 
evidence  upon  the  subject.  No  facts  are  shown  from  which 
the  canse  of  the  accident  can  be  more  than  guessed  at. 
There  is  food  for  speculation  or  wonder,  but  there  is  no 
evidence  as  to  the  cause." 

The  same  rule  is  announced  in  Hodges  v.  Kimball,  104 
Fed.  745,  44  C.  C.  A.  193;  Bawes  v.  Hopkins,  84  Fed.  767, 
28  C.  C.  A.  524;  Peircev.  Kile,  80  Fed.  865,  26  C.  C.  A.  201; 
Railway  Company  v.  Thompson,  70  Fed.  944,  71  Fed.  531, 
17  C.  C.  A.  524;  Whitcomb  v.  Railway  Co.,  125  Mich.  572, 
84  N.  W.  1072;  Higgins  v.  Fanning,  19$  Pa.  $99*  46  Atl. 
102;  Redmond  v.  Lumber  Co.,  96  Mich.  54^,  5S  N.  W.  1004; 
Railway  Co.  v.  Cook's  Adm*r,  24  Ky.  Law  Rep.  2152,  73  S. 
W.  76s;  Ouillette  V.  Overman  Wheel  Co.,  162  Mass.  305,  38 
N.  E.  511;  Railroad  Company  v.  Kellogg,  55  Neb.  748,  76 
N.  W-  462. 

If  in  this  very  case  the  derailment  of  the  train  had  in  fact 
bten  caused  by  some  defect  in  the  engine  or  cars  beyond  the 
reach  of  that  ordinary  diligence  and  care  in  selection  and 
sabseqnent  inspection  which  the  railway  company  owed  to 
the  deceased — and  there  is  no  doubt  but  that  such  defects  do 
at  times  exist — a  presumption  of  negligence  arising  from  the 
accident  itself  might  naturally  result  in  imposing  upon  the 
company  a  responsibility  for  an  undiscoverable  defect.  Bear- 
ing in  mind  the  relation  of  the  express  messenger  to  the 
company,  and  the  rules  of  law  which  are  applicable  thereto, 
it  is  clear  that  it  was  entitled  to  the  instruction  requested,  in 
order  that  it  might  be  protected  from  such  a  contingency; 
and,  not  only  that,  but  also  because  the  fact  of  accident  did 
not  raise  a  presumption  of  excessive  speed.  The  refusal  of 
the  trial  court  to  give  the  instruction  was  erroneous. 

The  judgment  of  the  circiut  court  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

THAYER,  Circuit  Judge,  dissents. 


PRATT  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

[Supreme  Jadicial  Conrt  of  MaasachusettB,  Bristol,  Nov.    22,  1904.) 

[72  N.  E.  Rep.  328.] 

Injury  to  Shipper's  Employee— Contributory  Negligence— Going 
between  Rails. 
Plaintiff,  an  employee  of  a  shipper,  desiring  to  load  a  freight  car 
standing  on  a  grade  siding  at  a  small  country  station,  was  furnished 
by  defendant's  agent  with  a  bar  to  move  one  of  the  cars  to  the  place 
where  it  was  to  be  loaded,  and  while  so  engaged  he  was  struck  and 
injured  by  another  car,  which  followed  the  car  being  moved  down 
the  grade  without  plaintiff's  knowledge;  there  being  at  the  time  of 
the  accident  no  other  person  in  the  neighborhood:  held,  that  plain- 
tiff was  not  guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
going  between  the  rails  while  pushing  the  car. 
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Same—Collision—Negligence—Cars  on  Siding— Failure  to  Set 
Brakes. 
Where  a  railroad  company  left  a  car  at  the  top  of  a  grade  sidings 
without  setting^  the  brakes  thereon,  and,  if  the  brakes  had  been  set, 
the  car  could  not  have  been  moved  even  with  a  bar,  but,  by  reason  of 
defendant's  failure  to  set  the  brakes,  the  car  was  caused  to  move 
down  the  grade  by  the  blowing  of  a  high  wind,  and  struck  the  servant 
of  a  shipper  while  moving  another  car  down  the  grade,  defendant 
was  negligent,  though  the  first  car  in  the  string  was  held  on  the 
grade  by  brakes. 

Exceptions  from  Superior  Court,  Bristol  County;  Loranus 
E.  Hitchcock,  Judge. 

Action  by  William  Pratt  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  exceptions.     Sustained. 

Perry,  Jenney  &  Potter,  for  plaintiff. 
F.  S.  Hall,  for  defendant. 

LORING,  J.  The  material  evidence  in  this  case  was,  in 
substance,  as  follows:  The  plaintiff  was  employed  by  one 
Porter  to  assist  in  loading  box  boards  into  a  freight  car  on  a 
spur  track  of  the  defendant  railroad  at  Tremont,  in  this  com- 
monwealth. This  spur  track  was  used  for  loading  freight 
cars,  and  batted  upon  an  open  space  belonging  to  the  defend- 
ant railroad,  devoted  by  it  to  the  deposit  of  goods  to  be 
loaded  in  such  cars.  On  being  told  that  he  wished  to  move 
the  two  cars  which  were  to  be  loaded  to  the  place  where  the 
box  boards  were.  Porter  was  furnished  by  the  defendant  with 
a  bar  with  which  to  move  the  two  cars.  While  the  plaintiff, 
together  with  Porter  and  two  other  employees  of  his,  was 
moving  the  car  south,  to  be  placed  where  the  boards  were, 
another  car  came  down  upon  the  plaintiff  without  warning. 
It  was  first  seen  by  one  of  the  other  employees,  who  called 
to  the  plaintiff;  but  the  car  struck  the  plaintiff  before  he 
could  get  out  of  its  way,  while  he  was  walking  between  the 
rails,  pushing  against  the  hunter  of  the  car  which  was  being 
moved.  The  car  which  ran  the  plaintiff  down  was  standing 
by  itself,  six  to  ten  feet  further  north  than  the  car  was  which 
the  plaintiff  was  in  the  act  of  moving  before  the  movinc;  of 
the  last  car  was  begun.  It  was  in  evidence  that  it  was  the 
practice  for  shippers  to  move  cars  to  such  place  on  this  spnr 
track  as  was  convenient  for  loading  the  goods  to  be  shipped. 
It  was  also  in  evidence  that  there  was  a  grade  in  this  spur 
track  running  down  hill  toward  the  south;  that  it  was  a 
grade  which  no  one  would  be  likely  to  see,  unless  looking 
for  it;  and  that,  if  the  brakes  were  set  on  a  freight  car,  it 
could  not  be  moved,  even  by  an  iron  bar,  down  this  grade. 
At  the  time  of  the  accident  there  was  a  high  wind  from  the 
north  and  no  engine,  no  employees  of  the  defendant,  nor 
any  one  else  near  the  car  which  ran  the  plaintiff  down  after 
it  was  left  on  the  spur  track  earlier  on  the  same  day.  The 
presiding  judge  directed  the  jury  to  render  a  verdict  for  the 
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defendant,    and  the  case  is  here  on  an  exception  to  that  rul- 

ins- 

The  defendant  seeks  to  support  the  ruling  on  two  groands: 
First*  that  there  was  no  evidence  of  due  care  on  the  part  of 
the  plaintiff;  and,  second,  that  the  canse  of  the  accident 
was,  on  the  evidence,  a  matter  of  conjecture,  and  no  negli- 
gence on  the  defendant's  part  was  shown.  But  we  are  of 
opinion  that  these  contentions  cannot  be  maintained. 

1.  The  place  in  question  was  not  a  railroad  yard,  where 
cars  were  continually  going  back  and  forth.  It  was  a  single 
spar  track,  leading  off  the  main  line,  devoted  to  loading 
freight  cars,  at  what  appears  to  be  a  small  country  station  of 
the  defendant  railroad;  and  at  the  time  of  the  accident  there 
was  neither  any  employee*of  the  railroad,  nor  any  other  per- 
son, in  the  neighborhood.  Under  these  circumstances,  the 
plaintiff  was  not,  as  matter  of  law,  lacking  in  due  care  in 
walking  between  the  rails  while  pushing  the  car  in  question 
to  the  place  where  it  was  to  be  loaded  at  the  invitation  of 
the  defendant.  In  the  case  at  bar  there  was  evidence  that 
the  plaintiff  did  not  know  that  there  was  a  grade  in  the 
track.  For  this  reason  the  case  does  not  come  within  such 
cases  as  Jean  v.  Boston  &  Maine  Railroad,  i8i  Mass.  197,  63 
N.  £.  399;  Judge  V.  Elkins,  183  Mass.  229,  66  N.  E.  708; 
Dyer  v.  Fitchburg  Railroad,  170  Mass.  148,  48  N.  E.  1087; 
Dolphin  V.  New  York,  New  Haven  &  Hartford  Raihroad,  182 
Mass.  509,  6s  N.  E.  820 — and  also  is  to  be  distinguished  from 
Martyn  v.  New  York  &  Boston  Dispatch  Express  Co.,  176 
Mass.  401,  57  N.  E.  671. 

2.  We  are  of  opinion  that  the  jury  were  warranted  in 
inferring  that  the  car  which  ran  down  onto  the  plaintiff,  and 
which  was  left  without  the  brake  being  set,  was  put  in 
motion  down  grade  by  the  high  wind  which  was  then  blow- 
ing. The  case  comes  within  sucb  cases  as  Cox  v.  Central 
Vermont  Railroad,  170  Mass.  129,  49  N.  E.  97,  and  not 
within  such  cases  as  Kendall  v.  Boston,  118  Mass.  234,  and 
Wadsworth  v.  Boston  Elevated  Railway,  182  Mass.  572,  66  N. 
E.  421.  We  are  also  of  opinion  that  to  leave  a  car,  with  the 
brakes  not  set,  at  the  top  of  a  down  grade  on  a  spur  track, 
on  which  it  is  the  practice  for  shippers  to  move  cars  by 
band,  is  an  act  of  negligence.  The  only  doubt  we  have  had 
is  this:  The  plaintiff  testified  that  the  brakes  were  set  on 
the  first  car  which  Porter  and  his  employees  moved  south  on 
this  spur  track,  that  there  were  no  brakes  set  on  the  second 
car  brought  down  by  them,  and  that  Porter  and  his  men  let 
off  the  brakes  on  the  first  car  when  they  brought  it  down. 
But  if  it  be  assumed  that  the  setting  of  the  brakes  on  the  first 
car  next  to  the  grade  was  a  sufiBcient  protection  against  all 
the  cars  behind  it  running  down  grade,  the  defendant  knew 
that  there  was  a  grade  at  this  point,  and  it  also  knew  the 
practice  then  existing  for  the  local  agent  to  leave  it  to 
shippers  to  move  the  cars  to  the  desired  place;  and,  know- 
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ing  this,  it  was  negligent  to  leave  this  car  at  the  top  of  the 
grade  with  the  brakes  not  set,  as  against  a  shipper,  or  the 
employee  of  a  shipper,  who,  from  ignorance  of  the  existence 
of  the  grade,  might  move  the  first  car,  and  thus  be  exposed 
to  the  danger  from  which  the  plaintiff  suffered. 
Exceptions  sustained. 


RICE  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Judicial  Court  of  MaBaachusetta,  Worcester,  Oct.  18,  1904.) 

[72  N.  E.  Rep.  79.] 

Carriera— Postal  Clerks — Injuries — Contributory  Negligence. 

Postal  cars  were  built  with  projecting  planks  surrounding  the  end 
doors  so  that  the  space  between  the  same  when  coupled  ordinarily 
was  only  13  to  14  inches,  which,  during  the  impact  in  coupling  with 
automatic  couplers,  was  narrowed  to  onlj  from  2  to  5  inches.  Plain- 
tiff, who  had  been  a  postal  clerk  for  more  than  10  years,  and  was 
familiar  with  the  type  of  cars  used  and  the  management  of  the  trains 
at  a  particular  station,  attempted  to  leave  the  car  by  the  end  door 
and  squeeze  himself  between  such  planks,  and  as  he  did  so  was  in- 
jured by  being  caught  between  the  same  as  the  cars  were  bumped 
together  in  changing  locomotives:  heldf  that  plaintifiP  was  guilty  of 
such  contributory  negligence  as  precluded  a  recovery  for  his  injuries. 

Report  from  Superior  Court,  Worcester  County ;  Francis 
A.  Gaskill,  Judge. 

Action  by  Henry  E.  Rice  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  A  verdict  was  directed 
in  favor  o(  defendant,  and  the  case  was  reported  to  the 
Supreme  Court.     Judgment  on  verdict. 

Plaintiff,  a  railway  mail  clerk,  was  injured  by  being 
squeezed  between  two  mail  cars  while  attempting  to  alight 
from  a  train  of  the  defendant  railroad  at  its  station  in 
Worcester.  The  plaintiff  was  on  the  train  as  one  of  the 
mail  clerks,  and,  it  being  plaintiff's  duty  on  the  arrival  of 
the  train  at  a  station  where  engines  were  changed  to  collect 
the  mail  from  a  nearby  box  in  the  station,  he  attempted  to 
alight  to  perform  such  duty,  and  while  doing  so  received  the 
injuries  complained  of.  The  train  was  made  up  so  that  two 
mail  cars  were  immediately  back  of  the  engine,  then  a  Pall- 
man  baggage  car,  and  behind  that  five  or  more  Pullman 
sleeping  cars.  The  car  in  which  plaintiff  was  riding  had 
two  wide  sliding  doors  on  each  side  and  at  each  end,  doors 
which  opened  inward  on  hinges.  Each  mail  car  was 
equipped  with  a  front  and  rear  platform  formed  by  the  projec- 
tion of  the  door  frame  about  I2  inches  beyond  each  end,  but 
neither  mail  car  had  at  either  end  a  platform  gate  or  rail  of 
any  sort.  On  each  end  of  each  mail  car  an  upright  plank 
projected  on  each  side  of  the  door  molding  and  extended 
from  the  platform  to  the  roof  of  the  car.  These  planks 
were  firmly  fastened  to  the  car    about    li    inches    from 
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the  coTved  molding  which  formed  the  side  of  the  door.  The 
cars  were  equipped  with  automatic  couplers,  aod  were  so 
constrocted  that  when  engines  were  changed  the  space  be- 
tween the  two  upright  planks  might  be  narrowed  at  any  time 
to  a  width  of  only  from  two  to  five  inches  by  the  impact  of 
the  cars.  When  the  train  arrived  at  the  station  plaintiff 
attempted  to  alight,  when  he  was  caught  and  injured  be- 
tween such  upright  planks  during  a  change  of  engines. 

Frank  H.  Stewart  and  Frank  J.  Gerry,  for  plaintiff. 
Ralph  A.  Stewart  and  J.  Francis  Berry,  for  defendant. 

BARKER,  J.  We  assume  that  the  plaintiff,  as  a  postal 
clerk  employed  by  the  Post-Office  Department  of  the  general 
government  upon  the  defendant's  train,  stood  to  the  carrier 
in  the  general  relation  of  a  passenger,  although  that  relation 
was  modified  to  some  degree  by  the  circumstances  that  his 
position  and  movements  in  the  postal  cars  and  his  leaving  or 
returning  to  those  cars,  and  the  internal  arrangement  and 
use  of  those  cars  and  of  the  appliances  and  utensils  within 
tbem  designed  to  facilitate  the  care  and  disposition  of  the 
mails,  were  not  in  the  control  of  the  defendant,  but  of  the 
postal  o£Bcials  and  employees.  We  assume  also,  without  so 
deciding,  that  the  presence  in  the  train  of  postal  cars  of  the 
construction  described  in  the  evidence,  built  without  the 
usual  outside  end  platforms,  and  having  no  platform  gates  as 
required  by  Rev.  Laws,  c.  iii,  §  214,  was  an  infraction  of 
that  statutory  requirement,  and  so  some  evidence  of  negli- 
gence on  the  part  of  the  defendant.  But  we  are  of  the  opin- 
ion that  the  verdict  properly  was  ordered  for  the  defendant 
on  the  ground  that  the  plaintiff  himself  was  guilty  of  con- 
tributory negligence.  He  had  been  a  railroad  mail  clerk  for 
ten  years  on  the  same  route*  and  for  a  year  and  a  half  in 
cars  of  the  same  type,  and  must  be  taken  to  have  been  en- 
tirely familiar  with  the  method  of  managing  the  trains  at  the 
station,  and  with  the  construction  of  the  cars,  and  with  all 
possible  modes  of  leaving  or  entering  them.  On  each  side 
of  the  mail  cars  were  side  doors  with  grab-irons  and  iron 
stirrups.  The  end  doors  of  the  mail  cars  were  designed  to 
afford  a  way  oi  passing  from  the  mail  cars  to  the  ordinary 
cars.  The  train  was  run  with  two  locomotives,  and  the 
plaintiff  knew  that  these  were  to  be  changed  at  the  station, 
aod  he  must  be  taken  to  have  known  that  the  changing  of 
engines  would  involve  the  forcing  nearer  together  of  the  two 
mail  cars  in  the  process  of  uncoupling  and  coupling  the 
engines  during  the  stoppage  of  the  train.  As  the  postal  cars 
were  built,  leaving  the  train  by  the  narrow  opening  between 
the  two  compelled  the  plaintiff  to  force  his  body  through  a 
space  only  13  or  14  inches  wide  between  two  upright  planks, 
and  which  space  he  must  be  taken  to  have  known  was  liable 
to  be  narrowed  at  any  instant,  without  warning,  to  a  width 
of  only  2  or  5  inches,  when  the  two  postal  cars  should  be 
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bumped  togetber  in  the  changing  of  locomotives.  There 
was  no  unusual  exigency,  and  no  special  demand  for  baste 
on  the  part  of  the  pUintiS.  To  attempt  to  leave  the  train  by 
forcing  his  body  through  the  narrow  space  between  the 
planks  at  a  time  when  it  was  to  be  expected  that  the  cars 
would  be  forced  nearer  together  in  the  process  of  changing 
engines  was  negligence  on  the  part  of  the  plaintifl,  con- 
tributing to  his  injury. 
Judgment  for  defendant  on  the  verdict. 


STONE  V.  I^EWISTON,  B.  A  B.  ST.  RY. 
(Supreme  Judicial  Court  of  Maine,  Nov.  18,  1904.) 

[59  Atl.  Rep.  56.] 

New  Trial. 

When  the  evidence  is  conflicting,  and  the  question  of  liability  and 
damaRea  is  one  that  is  peculiarly  within  the  province   of   the   jury, 
and  the  evidence  does  not  convince  the    court    that    the    jury    were 
clearly  wrong,  a  motion  for  a  new  trial  will  be  overruled. 

Instructions. 

A  requested  instruction,  although  proper,  may  be  rightfully  refused 
when  the  presiding  justice  has  covered  the  whole  ground  of  the  in- 
struction in  his  charge.     He  is  not  required  to  give  it  again. 

Street  Railways— Negligence — Evidence  —  Custom  —  Allowing  Pas- 
sengers to  Ride  on  Running  Board.* 
In  an  action  against  a  street  railway  company  to  recover  damagea^ 
for  personal  injuries  received  by  the  plaintiff's  intestate,  testimony 
is  admissible  upon  the  question  of  the  negligence  of  the  defendant  to 
show  that  it  was  the  custom  of  the  defendant  to  permit  passengers 
to  ride  on  the  running  board  of  its  cars,  although  there  was  no 
claim  that  this  custom  was  known  to  the  plaintiff's  intestate. 

Photographs  as  Evidence — Judicial  Discretion — Exceptions. 

Exceptions  do  not  lie  to  the  exclusion  by  the  court  of  photographs. 
It  is  in  the  discretion  of  the  presiding  justice  to  admit  or  exclude 
photographs. 

(Official.) 

Exceptions  from  Supreme  Judicial  Court,  Androscoggin 
County. 

Action  by  Ellen   G.  Stone  against  the  Lewiston,  Bruos- 

*f^or  the  authorities  in  this  series  on  the  subject  of  negligence  in 
allowing  passengers  to  ride  in  dangerous  places,  or  otherwise  to  ex- 
pose themselves  to  danger,  see  section  IV  of  monograph,  4  R.  R.  R. 
217,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  217;  Penny  z^.  Atlantic  Coast  I^ine 
R.  Co.  (N.  Car.),  10  R.  R.  R.  606,  33  Am.  A  Eng.  R.  Cas.,  N.  S., 
606  (duty  to  warn  alighting  passenger  of  danger  from  disorderly  per- 
sons who  have  just  left  train) ;  United  Rys.  A  Klec.  Co.  of  Baltimore 
V.  Woodbridge  (Md.),  8  R.  R.  R.  156,  31  Am.  A  Eng.  R.  Cas.,  N.  8., 
156  (duty  to  warn  passengers  to  keep  seats  where  car  stopped  before 
reaching  transfer  point) ;  State  v.  Toung  (N.  J.),  10  R.  R.  R.  559, 
33  Am.  A  Eng.  R.  Cas.,  N.  8.,  559  (negligence  in  permitting  pas- 
senger to  ride  on  front  platform  of  street  car) ;  North  Chicago  8t. 
R.  Co.  V.  Polkey  (111.),  8  R.  R.  R.  169,  31  Am.  A  Eng.  R.  Cas.,  N. 
8.,  169  (not  negligence,  as  matter  of  law,  to  permit  street  car  pas- 
senger to  ride  on  running  board). 
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wick  &  Bath  Street  Railway  for  neslisently  causing  death  of 
plaintiff's  intestate.  There  was  a  verdict  for  the  plaintiff 
for  Ss,ooo.  Defendant  filed  a  motion  for  a  new  trial;  also 
exceptions  to  the  admission  and  exclusion  of  certain  evidence 
and  to  the  refusal  of  the  presiding  justice  to  give  certain  in- 
structions.    Overruled. 

Argued  before  WISWELL.  C.  J.,  and  WHITEHOUSE, 
POWERS,  PEABODY,  and  SPEAR,  JJ. 

D.  J.  McGillicuddy  and  F.  A.  Morey,  for  plaintiff. 
W.  H.  Newell  and  W.  B.  Skelton,  for  defendant. 

SPEAR,  J.  This  is  an  action  on  the  case  to  recover  dam- 
ages for  personal  injuries  received  by  the  plaintiff's  intestate, 
Richard  Stone,  while  riding  upon  the  defendant's  car.  The 
verdict  was  for  the  plaintiff  in  the  sum  of  $(;,ooo.  The  case 
comes  up  on  motion  and  exceptions. 

The  facts,  upon  which  there  is  but  little  controversy,  show 
that  the  plaintiff's  intestate  was  a  passenger  on  the  defend- 
ant's car  leaving  Sabattus  for  Lewiston  on  August  lo,  1902, 
at  about  8:30  o'clock  in  the  evening.  It  was  an  open  car, 
with  two  running  boards,  and,  there  being  more  passengers 
upon  the  car  than  could  be  seated,  the  plaintiff's  intestate 
rode  upon  one  or  both  of  these  running  boards,  either  sitting 
or  standing,  from  Sabattus  to  the  place  of  the  accident,  near 
the  residence  of  Dr.  Alonzo  Garcelon,  about  a  mile  from  the 
city  of  Lewiston.  As  the  defendants  state  in  their  brief: 
''At  the  point  where  the  accident  is  alleged  to  have  taken 
place  there  was  an  elm  tree  standing  upon  the  southerly  or 
pole  side  of  the  track,  at  a  distance  of  seven  inches  from  the 
outer  edge  of  the  lower  running  board,  fourteen  inches  from 
the  outer  edge  of  the  upper  running  board,  and  twenty-two 
inches  from  the  track  of  the  car  floor.  The  tree  leaned 
somewhat  away  from  the  track.  The  lower  running  board  is 
six  and  one-half  inches  in  width  and  the  upper  running  board 
is  seven  inches. "  The  plaintiff's  contention  is  that  when 
near  this  elm  tree  Stone  stood  up,  leaned  in  as  if  to  speak  to 
his  wife,  who  was  sitting  in  a  seat  in  the  car,  and  that  when 
he  leaned  back  he  .struck  the  elm  tree,  was  knocked  to  the 
ground,  fell  under  the  car,  was  run  over,  and  received  in- 
juries from  which  he  died  the  next  day.  There  was  some 
dispute  in  regard  to  the  manner  of  the  accident,  but  one  wit- 
ness testified  positively  that  it  occurred  as  the  plaintiff  con- 
tended, and  the  jury  must  have  so  found,  and  their  verdict 
apon  this  point  must  control.  While  the  conductor  avers 
that  he  said,  ''You  will  find  room  inside,  and  don't  ride  on 
the  running  board,"  it  does  not  appear  that  Stone  heard  it, 
or  was  warned  against  the  danger  of  trees  or  poles,  but  was 
allowed  to  ride  upon  the  running  board  in  the  darkness 
without  instructions  or  caution.  It  seems  that  on  this 
evening  there  were  some   10  or  more  passengers  than  could 
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be  seated,  and  most  of  them  were  permitted  and  did  ride  on 
the  ranning  board.  It  also  appears  that  it  was  the  castom  of 
the  defendant  to  allow  passengers  to  ride,  between  Lewiston 
and  Sabattus,  on  the  running  board.  The  details  of  these 
facts,  the  question  of  due  care  on  the  part  of  the  decease,  and 
a  view  by  the  jury  of  the  track,  the  tree,  and  the  car,  show- 
ing the  exact  relation  of  the  car  to  the  tree,  were  all  sub- 
mitted to  the  jury  with  proper  instructions,  and  they  found 
the  defendant  liable;  and  a  careful  examination  of  the  testi- 
mony does  not  convince  us  that  tbey  were  so  clearly  wrong 
as  to  warrant  us  in  setting  the  verdict  aside  upon  the  ques- 
tion of  liability. 

The  defendant  further  contends  that,  admitting  liability, 
the  verdict  is  clearly  excessive,  and  therefore  erroneous. 
The  verdict  was  a  large  one,  but  the  suffering  for  which  it 
was  given  was  intense  beyond  description.  It  is  clearly  dis- 
tinguishable from  Ramsdell  v.  Grady,  97  Me.  319,  ^4  Atl.  763, 
cited  by  the  defendant.  In  that  case,  as  in  the  case  at  bai, 
''only  such  damages  can  be  allowed  as  the  deceased  sus- 
tained in  his  lifetime."  In  the  Ramsdell  Case  the  plaintiff's 
intestate  was  already  ill  with  diphtheria  when  the  physi- 
cian was  called,  and  might  have  suffered  and  died  even  if  the 
physician  had  diagnosed  the  case  as  diphtheritic;  and  the 
plaintiff's  right  to  recover  damages  only  includes  ''such  in- 
jury, expense,  and  suffering  as  was  due  to  the  defendant's 
default  in  excess  of  what  they  would  have  been  bad  the  case 
been  properly  diagnosed  and  treated." 

But  in  the  case  at  bar  the  deceased's  suffering  and  death 
were  due  not  in  part,  but  wholly,  to  the  negligence  of  the 
defendant. 

The  evidence,  which  is  almost  too  shocking  to  quote, 
shows  that  both  of  his  limbs  were  so  mangled  and  torn  that 
they  were  merely  hanging  by  shreds  of  flesh  and  muscle.  This 
was  at  9  o'clock  in  the  evening.  He  suffered  amputation  of 
both  legs,  and  lived  under  circumstances  of  the  most  ex- 
cruciating physical  and  mental  pain  until  between  2  and  3 
o'clock  the  next  morning.  In  addition  to  these  injuries 
the  pelbic  bone  was  also  broken.  He  was  conscious  neariy  all 
the  time,  not  only  suffering  great  physical  pain,  but  with  a 
full  realization  of  his  hopeless  condition. 

We  can  hardly  conceive  of  a  case  capable  of  involving 
keener  mental  suffering.  He  was  a  young  man,  less  than  30, 
in  the  full  vigor  of  life  and  health.  He  had  been  married  a 
little  over  a  year,  and  there  had  come  into  his  life,  as  the  re- 
sult of  this  union,  a  little  child,  at  this  time  about  a  month 
old.  With  the  bride  of  a  year  and  a  helpless  infant  depend- 
ent upon  him,  in  the  vigor  of  youth,  with  a  future  bright  in 
hope,  he  was  yet  fully  aware  that  in  a  few  hours  his  inevita- 
ble doom  was  death.  One  of  the  physicians  says:  "He 
looked  up  into  my  face  and  asked  if  I  thought  he  could  live, 
and  I  replied  that  I  was  very  sorry  to  tell  him  that  I  did  not 
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think  he  could;  and  be  made  the  remark  that  it  was  very 
hard  to  die,  or  something  to  that  efiect."  We  think  this 
man  snflered  about  all  that  man  can  suffer  in  this  world,  in- 
cluding death  itself.  We  cannot  say  that  the  verdict  is  so 
excessive  as  to  require  us  to  set  it  aside. 

The  defendant's  first  exception  was  to  the  refusal  of  the 
presiding  justice  to  give  the  following  instructions  upon  the 
qaesti3n   of  due  care  on  the  part  of  the  plaintiff's  intestate: 

''If  the  jury  shall  find  that  the  plaintiff's  intestate  volun- 
tarily assumed  the  position  in  which  he  was  riding,  sitting 
upon  the  running  board  of  the  car,  and  bringing  portions  of 
bis  body  outside  the  line  of  the  car  and  running  boards, 
when  he  could  have  ridden  upon  the  rear  or  front  platform 
of  the  car,  taking  into  account  the  rate  of  speed  at  which  the 
car  was  going,  the  darkness  of  the  night,  and  the  insecurity 
of  the  plaintiff's  intestate's  position  on  the  running  board, 
the  jury  have  the  right  to  consider  all  of  these  facts  as  bear- 
ing upon  the  question  whether  at  the  time  and  place  of  the 
accident  the  plaintiff's  intestate  was  in  the  exercise  of  such 
care  and  prudence  as  an  ordinarily  careful  and  prudent  per- 
son wonld  exercise  under  like  circumstances."  But  a  care- 
ful reading  of  the  charge  discloses  that  the  presiding  justice 
did,  in  substance,  give  all  the  elements  of  the  request.  After 
having  instructed  the  jury,  without  objection  or  exception, 
upon  the  question  of  fault  on  the  part  of  the  defendant,  he 
proceeded  as  follows  with  respect  to  the  duty  devolving  upon 
the  plaintiff's  intestate: 

"If  you  find  they  were  not  at  fault,  then  your  verdict  would 
be  for  the  defendant.  If  you  think  they  were  in  fault  by 
rnncing  their  cars  too  near  the  tree  and  the  post,  or  so  near 
as  to  endanger  the  passengers  on  the  running  board,  and  that 
they  allowed  passengers  to  ride  upon  the  running  board,  and 
took  fare  for  it,  then  you  will  come  to  the  question  whether 
or  not  Mr.  Stone  was  in  the  exercise  of  such  care  as  a  prudent 
man  would  exercise,  under  the  circumstances,  for  his  own 
protection.  If  he  was  not,  and  that  failure  to  exercise  care 
contributed  to  the  injury,  then  your  verdict  would  be  for  the 
defendant;  but  if  the  defendant  was  in  fault,  as  I  have 
stated,  and  if  Mr.  Stone  was  in  the  exercise  of  due  care,  and 
if  he  was  knocked  off  of  the  car  by  striking  the  tree  or  the 
post«  and  that  was  so  near  as  to  constitute  a  fault  on  the 
part  of  the  company,  then  the  plaintiff  is  entitled  to  re- 
cover." But  the  instructions  upon  this  point  did  not  stop 
here.  The  justice,  in  the  last  paragraph  of  bis  charge,  gave 
the  following:  ''lam  asked  to  instruct  you,  gentlemen,  that 
the  burden  of  proof  is  upon  the  plaintiff  to  show  by  a  fair 
preponderance  of  the  evidence  that  at  the  time  of  the  acci- 
dent and  injury  to  the  plaintiff's  intestate  he  (the  plaintiff's 
intestate)  was  in  the  exercise  of  such  care  as  a  prudent  man 
would  have  exercised  under  all  the  circumstances;  and  in  de- 
termining this  proposition  the  jury  have  the  right  to  take 
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into  account  the  darkness  of  the  night,  the  position  which 
the  plaintifi's  intestate  was  sitting  or  standing  upon  the  run- 
ning board  of  the  car  at  the  time  of  the  accident  and  injury 
to  him,  and  the  fact  whether  or  not  a  prudent  man  wonld» 
under  all  the  circumstances,  have  been  riding  upon  the  run- 
ning board  of  the  car  at  the  time  and  place  ot  the  accident. 
I  give  you  that,  and  I  have  practically   given  it  all  before." 

The  above  instructions  sufficiently  covered   the  subject- 
matter  of  the  defendant's  request. 

The  defendant's  second  exception  is  to  the  admission  of 
testimony  tending  to  show  that  it  was  the  custom  of  the  de- 
fendant company  to  permit  passengers  to  ride  on  or  upon 
the  running  board  of  the  cars  between  Sabattus  and  Lewis- 
ton,  without  any  claim  that  this  custom  was  known  to  the 
plaintifi's  intestate.  This  evidence  may  have  had  but  little 
weight,  but  it  was  competent  upon  the  question  of  the  neg- 
ligence of  the  defendant  company.  If  neither  trees  nor 
poles  were  near  enough  to  the  track  to  possibly  come  in 
contact  with  a  passenger,  however  situated  upon  a  passins 
car,  it  might  not  be  negligence,  with  respect  to  these  objects,, 
to  permit  a  person  to  ride  on  the  running  board  without  any 
warning.  But,  on  the  other  hand,  if  trees  or  poles  were 
situated  so  near  to  the  track  as  to  possibly  come  in  contact 
with  a  person  riding  in  any  manner,  upon  the  running  boards 
it  might  become  a  matter  of  gross  negligence  to  permit  a 
passenger  to  so  ride  without  caution. 

The  defendant's  last  exception  is  to  the  exclusion  by  the 
court  of  certain  photographs  showing,  as  the  defendant 
claimed,  ''the  tree  in  question,  the  track,  the  car  on  the  track 
by  the  tree,  and  a  man  on  the  car  in  the  position  in  which 
the  testimony  of  the  different  witnesses  tended  to  show  that 
Stone  was  at  the  time  of  the  accident.  It  is  within  the  dis- 
cretion of  the  presiding  justice  to  admit  or  exclude  a 
photograph.  ''Whether  it  is  sufficiently  verified,  whether  it 
appears  to  be  fairly  representative  of  the  object  portrayed,  and 
whether  it  may  be  useful  to  the  jury,  are  preliminary  ques- 
tions addressed  to  him,  and  his  determination  thereon  is  not 
open  to  exceptions."    Jameson  v.  Weld,  93  Me.  354,  45   AtL 

299. 

Motion  and  exceptions  overruled. 


RODMAN  V.  NORTH  JERSEY  ST.  RY.  CO.  et  al. 

(Sapreme  Court  of  New  Jemey,  Nov.  7,  1904.) 

[58  Atl.  Rep.  1095.] 

Carriers — Injury  to  Passengers— Evidence.* 

Where  the  proofs  are  that  a  trolley  car  was   driven    past   a    barrel 
wagon  moving  in  the  opposite  direction,  that  the  wagon  hadproject- 

*As  to  the  duties  and  liabilities  of  a  carrier  of  passengers  with  re- 
spect to  collisions,  see  monograph  appended    to   Frohriep    v.    Ifake 
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ing  aides,  that  the  condition  of  the  roadway  was  anch  that  a  Itirch 
of  the  wa^on  mi^ht  reasonably  be  anticipated,  and  that  the  space 
between  the  two  vehicles  at  the  time  and  place  of  passing  was  not 
safScient  to  prevent  the  car  from  being  struck,  it  was  not  error  to 
refuse  to  nonsuit  the  plaintiff,  or  to  deny  a  motion  to  direct  a  ver- 
dict for  the  defendant  company. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Ella  Rodman  against  the  North  Jersey  Street 
Railway  Company  and  Charles  G.  Woelppers.  Judgment  for 
plaintiff.     Defendants  bring  error.     Affirmed. 

Argued  February  term,  1904,  before  GUMMERE,  C.  J., 
and  DIXON,  GARRISON,  and  SWAYZE,  JJ. 

Vredenburgb.  Wall  &  Van  Winkle,  for  plaintiff  in  error 
North  Jersey  Street  Railway  Company. 

William  S.  Stuhr,  for  plaintiff  in  error  Charles  G.  Woelp- 
pers. 

Robert  Carey»  for  defendant  in  error. 

GARRISON,  J.  This  is  an  action  for  personal  injuries 
resalting  to  the  plaintiff  from  a  collision  between  a  barrel 
wagon  and  a  car  of  the  North  Jersey  Street  Railway  Com- 
pany, in  which  plaintiff  was  riding  as  a  passenger.  Suit  was 
brought  against  the  company  as  the  owner  of  the  car,  and 
against  Woelppers,  as  the  master  of  the  driver  wagon. 

At  the  time  of  the  collision  the  car  and  the  wagon  were 
moving  lo  opposite  directions.  The  fact  that  they  collided 
is  conclusive  proof  that  the  degree  of  care  adequate  to  pre- 
vent that  result  had  not  been  exercised.  Whether  reasonable 
care  wonld  have  prevented  the  collision  was  left  to  the  jury. 
The  master  of  the  driver  of  the  wagon  has  no  grounds  to 
complain  of  the  submission  of  this  question  to  the  jury. 
Oo  behalf  of  the  defendant  company  it  was  contended  that 
no  negligence  of  its  motorman  had  been  shown,  and  hence 
that  the  trial  court  erred  in  refusing  to  nonsuit  the  plaintiff, 
or  to  direct  a  verdict  for  the  defendant.  The  testimony  was 
that  the  car  was  driven  past  the  barrel  wagon,  both  being  in 
motion;  that  the  wagon  had  flaring  or  projecting  sides; 
that  the  condition  of  the  roadway  was  such  that  a  lurch  or 
swerve  of  the  wagon  might  reasonably  have  been  anticipated; 
aod  that  the  space  between  the  two  vehicles  at  the  time  and 
place  of  passing  was  not  sufficient  to  prevent  the  car  from 
being  struck,  probably  by  an  overhanging  barrel.  In  this 
state  of  the  proofs,  it  was  certainly   a  permissible  inference 

Shore  A  M.  S.  Ry.  Co.  (Mich.),  4  R.  R.  R.  532,  27  Am.  &  Eng.  R. 
Cas.,  N.  S.,  532;  Palmer  v,  Warren  St.  Ry.  Co.  (Pa.),  10  R.  R.  R. 
597,  33  Am.  A  Eag.  R.  Caa.,  N.  S.,  597  (not  negligence,  as  matter  of 
law,  to  ran  street  cars  towards  each  other  on  same  track) ;  State  v, 
Tonng  (N.  J.),  10  R.  R.  R.  559,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
559  (not  negligence  for  street  railway  to  cross  railroad  at  grade, 
although  situation  was  dangerous;  and  precautions  to  be  observed 
bj  electric  railway  at  railroad  crossing). 
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that,  if  the  car  had  been  stopped,  it  woald  not  have  been 
struck.  The  drawing  of  this  inference,  as  well  as  the  appli- 
cation of  the  rule  respecting  reasonable  care,  is  a  jury  func- 
tion; hence  the  court  did  not  err  in  denying  the  defendants' 
motions.  The  asseveration  of  counsel  that,  if  the  car  had 
been  stopped,  the  collision  would  not  have  been  averted, 
rests  upon  no  proof,  and,  regarded  as  an  inference  from  the 
proofs,  it  is  properly  addressed  to  the  jury.  The  judgment 
against  the  defendant  company  is  afiBrmed. 

The  main  contention  of  the  other  defendant  is  that  be  was 
not  the  owner  of  the  wagon  that  bore  his  name,  and  hence 
not  the  master  of  the  driver.  This  raised  a  question  of  fact. 
Edgeworth  v.  Wood,  58  N.  J.  Law,  463,  33  Atl.  940.  There 
was  conflicting  testimony.  The  jury  decided  that  the  defend- 
ant was  the  owner  and  master.  No  question  of  law  was  in- 
volved.    The  judgment  against  Woelppers  is  also  affirmed. 


FLAHERTY  v.  BOSTON  &  M.  R.  R. 

{Supreme  Judicial  Court  of  Maaaachusetts,  Worceater,  Oct.  18,  1904.  > 

[72  N.  E.  Rep.  66.] 

Injury  to  Mother  Assisting  Children  to  Board  Train — Alighting  from 
Moving  Car — Proximate  Cause.* 
The  failure  of  the  employees  in  charge  of  a  train  to  assist  chil- 
dren  to  board  it  at  a  station,  necessitating  their  mother  to  assist 
them,  if  negligence  was  too  remote  to  be  the  cause  of  the  mother's 
injury,  sustained  while  afterwards  attempting  to  alight  from  the 
train  while  in  motion. 

Persons  Assisting  Passengers — Degree  of  Care — Alighting  from 
Moving  Trains.f 
A  person  boarding  a  train  to  assist  passengers  to  enter  it  is  not 
entitled  to  the  protection  accorded  a  passenger,  and  if  his  attempt 
to  leave  the  train  while  in  motion  contributed  to  his  injury  there 
can  be  no  recovery. 

Contributory  Negligence— Alighting  fronn  Moving  Train  by  Direction 
of  Bralcemsn.f 
A  mother  boarded  a  train  at  a  station  to  assist  her  children  to 
take  the  train.  She  gave  no  notice  to  any  employee  in  charge  that 
she  did  not  intend  to  become  a  passenger.  Before  she  left  the  in- 
terior of  the  car  the  usual  preparation  for  starting  had  been  made, 
and  when  she  came  to  the  door  of    the  car  its   platform    gates   were 

*For  the  authorities  in  this  series  on  the  question  as  to  what  is, 
or  is  not,  the  proximate  cause  of  an  injury,  see  foot-note  appended 
to  Haley  v.  St.  Louis  Transit  Co.  (Mo.),  12  R.  R.  R.  142,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  142. 

tAs  to  the  duties  and  liabilities  of  the  carrier  to  persons  assisting 
or  accompanying  its  passenf^ers,  see  foot-note  appended  to  Morrow 
V,  Atlanta  &  C.  Air  Line  Ry.  Co.  (N.  Car.),  10  R.  R.  R.  290,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  where  all  the  preceding  authorities 
in  this  series  are  collected;  Bishop  v»  Illinois  Cent.  R.  Co.  (Ky.)> 
11  R.  R.  R.  328,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  328  (care  due  by- 
stander assisting  passenger  at  conductor's  request. 

As  to  whether  it  is  contributory  negligence  to  alight  from  a  mov- 
ing train  or  street  car,  see  foot-note  appended  to  Southern  Ry.  Co. 
V,  Bandy  (Ga.),  12  R.  R.  R.  736,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  736. 
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closed,  and  a  brakeman  beckoned  her  to  the  next  platform,  and  said, 
as  he  helpled  her  down  the  steps,  **It  Is  all  right,  not  going  very 
faac;  be  careful:"  held^  that  the  circumstances  which  made  it  negli- 
p^ent  on  the  part  of  the  brakeman  to  act  as  he  did  were  obvious,  mak- 
ing it  contributory  negligence  on  her  part  to  attempt  to  leave  the 
train,  precluding  a  recovery  for  injuries  sustained. 

Exceptions  from  Superior  Coart,  Worcester  County; 
Daniel  W.  Bond,  Judge. 

Action  by  Katberine  A.  Flaberty  against  tbe  Boston  & 
Maine  Railroad.  Tbere  was  a  verdict  for  defendant,  and 
plaintiff  brings  exceptions.     Exceptions  overruled. 

C.  E.  Tupper,  for  plaintiff. 

Cbas.  M.  Tbayer  and  Alex.  H.  Bullock,  for  defendant. 

BARKER,  J.  While  a  train  was  stopped  at  a  station  tbe 
plaintiff  entered  a  car.  She  had  no  ticket  and  did  not  in- 
tend to  ride,  but  to  help  her  two  children,  who  took  the  train 
as  passengers,  and  to  place  in  the  car  a  bag  which  was  to  go 
with  the  children.  She  was  the  last  person  other  than  the 
trainmen  to  get  upon  the  train,  and  she  gave  no  notice  to 
any  one  that  she  did  not  intend  to  become  a  passenger. 
Before  she  left  the  interior  of  the  car  the  usual  preparations 
for  starting  the  train  had  been  mude,  if  it  was  not  then  in 
motion.  When  she  came  out  of  the  door  of  the  car  its  plat- 
form gates  had  been  closed,  and  she  found,  directly  opposite 
her  and  with  his  hand  on  the  gate,  a  brakeman,  to  whom  she 
said,  ''I  want  to  get  off  the  train."  By  a  gesture  he  invited 
her  to  the  next  platform,  took  hold  of  her  elbow,  and 
assisted  her  down  the  step,  saying,  ''It  is  all  right,  not  going 
very  fast;  be  careful."  As  she  stepped  off  the  car,  which 
was  moving  slowly,  she  fell  and  was  hurt.  The  suit  is  to  re- 
cover compensation  for  her  injury.  A  verdict  was  ordered 
for  tbe  defendant,  and  the  case  is  here  upon  her  exception  to 
that  order. 

Upon  her  own  testimony  she  had  done  nothing  up  to  the 
time  when  she  appeared  to  the  brakeman  and  told  him  that 
she  wished  to  get  off  which  could  indicate  to  the  trainmen 
that  she  intended  to  get  off  at  that  station.  She  contends 
that  some  servant  of  the  defendant  should  have  helped  her  in 
placing  the  children  and  the  bag  in  the  car.  But  she  made 
no  request  for  such  aid,  and  the  failure  to  render  it,  if  a 
fault  of  the  stationmen  or  the  trainmen,  was  too  remote  to 
be  in  any  sense  the  cause  of  her  injury.  We  find  no  evi- 
dence of  negligence  in  the  starting  of  the  train  when  it  was 
set  in  motion,  nor  is  it  contended  that  there  was  any  jolt  or 
jerk.  It  is  settled  by  Lucas  v.  New  Bedford  &  Taunton  R.  R. 
Co.,  6  Gray,  64,  66  Am.  Dec.  406,  that  she  was  not  entitled 
to  the  rights  of  a  passenger,  or  to  any  extraordinary  care  on 
the  part  of  the  defendant,  and  that  if  her  attempt  to  leave  the 
train  while  it  was  in  motion  was  the  cause  of  or  contributed 
in  any  degree  to  the  accident  she  cannot  recover.     But  she 
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conteDds  that  the  action  of  the  brakeman  in  beckoning  her  to 
the  next  platforoi,  and  in  saying,  as  he  helped  her  down  the 
steps,  ''It  is  all  right,  not  going  very  fast;  be  careful,*'  was 
negligence  on  the  part  of  the  defendant.  If  it  conld  be  so 
found,  the  circumstances  which  made  it  negligence  were 
obvious,  and  made  it  contributory  negligence  on  her  part  to 
attempt  to  leave  the  train  while  it  was  in  motion.  Lucas  v. 
New  Bedford  &  Taunton  R.  R.  Co.,  ubi  supra.  Her  relation 
to  the  defendant  not  being  that  of  a  passenger,  she  having 
made  no  request  to  have  the  train  stopped,  not  having  been 
ejected  from  it  or  injured  until  she  stepped  from  it  of  her  own 
choice,  she  cannot  recover,  even  if  the  brakeman  was  negli- 
gent. There  was  no  evidence  which  would  justify  a  finding 
either  that  she  acted  under  any  misapprehension  or  compul- 
sion, or  that  she  was  in  a  condition  in  which  her  conduct  was 
not  to  be  judged  by  the  ordinary  standard  of  care. 
Exceptions  overruled. 


TOPP  V.  UNITED  RYS.  &  ELEJCTRIC  CO.  OF  BAI^TIMORE. 

<Court  of  Appeals  of  Maryland,  Nov.  17,- 1904.) 

[59  Atl.  Rep.  52.] 

Passengers— Safe  Place  to  Alight— Degree  of  Care.* 

A  street  railway  company  diacbarging*  its  passengers  on  its  pri- 
vate way  is  bound  to  tbe  utmost  degree  of  care  in  procuring  a  safe 
place  for  the  passengers  to  alight. 

Same — Same —  N  egl  i  gence. 

In  an  action  against  a  street  railway  company  for  injuries  to  a 
passenger  while  alighting  from  a  car  on  the  company's  private  way, 
evidence  examined,  and  held  sufficient  to  show  that  tbe  company  was 
negligent  in  failing  to  provide  a  safe  place  for  the  passenger  to 
alight. 

Contributory  Negligence— Question  for  Jury. 

The  question  of  contributory  negligence  is  for  the  jury,  except  in 
a  case  where  the  facts  are  undisputed,  and  where  only  one  reasonable 
inference  can  be  drawn  therefrom. 

Same — Degree  of  Care  Required  of  Carrier.f 

Carriers  of  passengers  are  held  to  the  exercise  of  the  highest  de- 
gree of  care  consistent  with  their  undertaking,  but  passengers  are 
required  to  exercise  ordinary  care  only. 

*As  to  the  carrier's  duties  with  respect  to  the  safety  of  stations, 
platforms,  and  other  stopping  places,  see  foot-note  appended  to 
Matthieson  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  12  R.  R.  R.  826,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  826. 

As  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Ellis  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  12  R.  R.  R.  122,  35 
Am.  &  Eng.  R.  Cas.,  N.  8.,  122. 

fAs  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-note  appended  to  Johnson  v,  Seattle  Electric  Co.  (Wash.),  12  R. 
R.  R.  786  35  Am.  &  Enir*  R.  Cas.,  N.  S.,  786;  foot-notes  appended 
to  f'ithh  V.  Mason  City  A  C.  L.  Traction  Co.  (Iowa),  12  R.  R.  R. 
451,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  451;  foot-note  appended  to 
Howell  V,  Lansing  City  Electric  Ry.  Co.  (Mich.),  12  R.  R.  R.  61,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  61. 
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Same — Contributory  Negligence — Alightingfrom  Street  Car — Evidence. 
In  determining^  the  question  of  the  contributory  negligence  of  a  paa- 
aenger  alighting  from  a  street  car  on  the  company's  private  way,  the 
fact  of  the  conductor  stopping  the  car  for  the  passenger  to  alight 
muat  be  considered. 

Same — Invitation  to  Alight — Sufficiency  of  Evidence. 

On  the  issue  whether  a  street  car  conductor  invited  a  passenger  to 
alight  at  a  place  where  the  car  stopped  on  the  company's  private 
way.  evidence  held  to  show  that  the  conductor  invited  the  passenger 
to  alight. 

Seme — Contributory  Negligence — Alighting  from  Car. 

In  an  action  against  a  street  railway  company  for  injuries  sus- 
tained by  a  passenger  while  alighting  from  a  car  on  the  company's 
private  way,  evidence  held  not  to  show  contributory  negligence  pre- 
cluding a  recovery. 

Appeal  from  Court  of  Common  Pleas;  Henry  Stockbridge, 
Jadge. 

Action  by  Gorgianna  Topp  against  the  United  Railways  & 
Electric  Company  of  Baltimore.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Argned  before  McSHERRY,  C.  J.,  and  FOWLER,  BRIS- 
COE, BOYD,  PEARCE,  and  SCHMUCKER,  JJ. 

Tbo8.  G.  Hayes  and  J.  Milton  Lyell,  for  appellant. 
Reaben  C.  Foster,  for  appellee. 

PEARCE,  J.  This  suit  was  brought  by  the  appellant  to 
recover  for  personal  injuries  sustained  by  her  while  a  pas- 
senger npon  a  car  of  the  appellee.  The  only  testimony  in 
the  case  was  her  own  and  that  of  her  son.  She  testified  that 
when  she  entered  the  cars  she  gave  her  transfer  ticket  to  the 
conductor,  and  told  him  she  wished  to  leave  the  car  at  the 
platform  in  the  rear  of  the  fourth  cottage  on  Chelsea  Terrace, 
where  her  son  and  his  wife  lived;  that  the  defendant  com- 
pany owned  and  used  a  private  road  or  way  for  its  tracks 
and  cars  running  from  Clifton  avenue  to  the  Windsor  Mills 
Road,  in  the  rear  of  the  cottages  on  Chelsea  Terrace,  and 
that,  when  the  car  was  about  to  turn  into  this  way,  the  con- 
ductor asked  her  at  which  cottage  she  wished  to  alight,  and 
she  replied,  ''At  the  fourth;"  that,  as  the  car  approached 
the  platform  used  by  passengers  for  that  cottage,  she  rose  and 
stood  until  the  car  stopped,  but  it  did  not  stop  at  that  plat- 
form, nor  until  it  had  passed  a  second  platform,  used  by 
passengers  for  other  cottages  farther  up  the  terrace,  and 
stopped  at  a  point  where  there  was  no  platform ;  that  the 
conductor  was  not  paying  attention  when  the  car  approached 
the  first  platform,  and  did  not  ring  the  bell  to  stop  until  the 
car  had  passed  both  platforms;  that  the  car  was  a  summer 
car,  with  a  footboard  on  the  side,  and  was  standing  perfectly 
still  when  she  attempted  to  alight;  that*  she  had  never  been 
carried  beyond  the  first  platform  before,  though  she  had  fre- 
quently alighted  there,  and  that  she  did  not  know  the  ground 
beyond  the  platform,  but  that  the  conductor  was  looking 
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directly  at  her  when  be  rang  the  bell  to  stop,  and  wben  she 
stepped  on  tbe  running  board  to  alight,  and  gave  ber  no 
warning  not  to  do  so;  that  the  ground  where  tbe  car  stopped 
was  covered  with  tall  weeds  and  grass,  and  looked  perfectly 
safe  to  alight  from  the  car,  but  wben  she  stepped  down  from 
tbe  running  board,  while  holding  onto  the  car  handle  with 
ber  left  hand,  her  foot  could  not  reach  the  ground,  and  she 
was  thrown  violently  down  a  declivity  concealed  by  tbe  grass 
and  weeds,  wrenching  and  spraining  ber  wrist,  and  bruising 
ber  body  badly.  This  was  on  July  22d,  and  she  was  confined 
to  the  house  until  August  2Sth,  and  continues  to  sufier  so 
much  with  her  hand  that  she  is  unable  to  attend  to  ber  house* 
hold  duties.  Her  son  testified  that  there  are  ii  cottages  on 
Chelsea  Terrace,  in  the  rear  of  which  tbe  cars  run  upon  the 
defendant's  private  property;  that  there  was  a  platform  in 
rear  of  tbe  fourth  cottage,  in  which  be  lived,  and  another 
platform  in  rear  of  the  sixth  cottage,  each  with  five  steps 
down  to  the  ground ;  that  he  did  not  know  by  whom  these 
platforms  were  provided,  but  that  all  the  conductors  and 
passengers  on  these  cars  recognized  them  as  platforms  for 
receiving  and  discharging  passengers  from  and  to  these 
cottages;  that  he  went  with  his  mother  the  same  afternoon 
to  the  place  where  she  said  she  fell,  and  subsequently 
measured  the  slope  of  the  declivity,  and  tbe  perpendicular 
height  of  the  track  above  tbe  base  of  tbe  declivity;  that 
the  slope  was  over  six  feet,  and  abrupt,  and  tbe  track  was 
four  feet  eight  inches  above  the  base  of  the  slope;  that  tbe 
appearance  of  the  place  was  very  deceptive,  being  covered 
with  a  dense  growth  of  weeds  and  long  grass,  so  that  it  was 
impossible  for  any  one  not  familiar  with  the  ground  to  per- 
ceive any  danger  in  stepping  from  tbe  car.  At  the  close  of 
plaintiff's  testimony  the  court  granted  the  following  prayers 
offered  by  the  defendant:  ''(i)  The  defendant  prays  tbe 
court  to  instruct  the  jury  that  there  is  no  evidence  in  this 
cause  legally  sufficient  to  entitle  tbe  plaintiff  to  recover,  and 
their  verdict  must  be  for  the  defendant.  (2)  The  court  in- 
structs the  jury  that,  from  the  uncontradicted  evidence  in  tbe 
case,  the  plaintiff  was  guilty  of  negligence  directly  contribut- 
ing to  the  accident  complained  of,  and  therefore  their  ver- 
dict must  be  for  defendant."  A  verdict  for  defendant  was 
accordingly  rendered,  and  judgment  was  entered  upon  the 
verdict.  The  only  exception  was  to  the  ruling  on  these 
prayers. 

Upon  the  question  of  the  defendant's  negligence,  the  argu- 
ment of  the  appellee  was  based  chiefly  upon  the  contention 
that  a  street  railway  is  not  liable,  as  a  carrier,  to  tbe  pas- 
senger for  the  condition  of  the  street  upon  which  he  alights. 
This  is  undoubtedly  correct,  as  a  general  proposition,  though 
there  are  cases  wnere  it  becomes  the  duty  of  the  street  rail- 
way to  warn  its  passengers  of  the  unsafe  condition  of  a 
street,  known  to  those  in  charge  of  its  car,  but  unknown   or 
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not  plainly  discoverable  to  the  passenger,  and  to  assist  the 
passenger  in  alighting.     Here,  however,  at  the  place  of  this 
accident,  the  railway  was  not  apona  city  street,  but  upon  its 
own  private  right  of  way — a  fact  which  at  once  broadly  dis- 
criminates the  present  case  from  all  those  relied  on  by  the 
appellee,  and  which  ei!ectiially  deprives  it  of  recourse  to  the 
exemption  from  liability  above  mentioned.     Two  of  the  cases 
cited  by  the  appellee  state  very  clearly  the  reason  for  the 
role  invoked  by  it,  and  no  less  clearly  indicate  the  circum- 
stances in  which  it  cannot  be  applied.    In  Scanlon  v.  Philadel- 
phia Transit  Co.  (Pa.)  57  Atl.    521,  where  a  verdict  was 
directed  for  defendant,  the  court  said:    ''This  car  was  run- 
ning upon  the  public  highway,  over  which,   it    must    be 
remembered,  the  defendant  company  has  no  control.     In  lay- 
ing its  tracks  it  must  conform  to  the  established  grade.     It 
can  neither  construct  nor  alter  any  of  the  places  at  which 
passengers  are  to  step  on  or  off  cars.     *    *    *    Passengers 
leaving  the  cars  must  step  upon  the  surface  of  the  street  in 
the  condition  in  which  it  is  placed  by  the  city,  which  fixes 
and  maintains    the  grades.     *    *    *    Obviously  the  rules 
which  may  reasonably  apply  to  steam  railroads  owning  their 
own  right  of  way,  and    having  complete    control  of    the 
approaches  thereto,  cannot  reasonably  be  applied  to  street 
railways,  which   have  not  the  right  of  eminent  domain,  and 
are  only  allowed  the  use  of  the  highways  in  common  with 
other   vehicles."     In   Creamer  v.  West  End  Railway,    156 
Mass.  321,  31  N.  E.  391,    16  L.   R.  A.  490,  32  Am.  St.  Rep. 
456,  where  a  similar  verdict  was  directed,  the  court  said: 
''But  when  a  common  carrier  has  the  exclusive  occupation 
of  its  tracks  and  stations,  and  can  arrange  and  manage  them 
as  it  sees  fit,  it  may  properly  be  held  that  persons  intending 
to  take  passage  upon  or  leave  a  car  have  the  relation  and 
rights  of  passengers  in  leaving  or  approaching  cars  at  sta- 
tions."    Where,  as  in  the  case  before  us,  the  street  railway 
owns  and  controls  the  place  where  the  accident  occurs,  and 
has  either  constructed  or  adopted  platforms  provided  for  the 
regular  receipt  and  discharge  of  passengers,  the  reason  for 
the  rule  as  to  such  places  ceases,  and  the  rule  must  cease  to 
operate  as  to  such.     We  can  perceive  no  reason,  upon  prin- 
ciple, why,  as  to  the  place  of  this  accident,  this  defendant 
should  not  be  held  to  the  same  liability,  as  regards  a  pas- 
senger, as  a  steam  railroad,  and  this  conclusion   necessarily 
follows  from  the  two  cases  last  cited.     The  case  of   Bigelow 
V.  West  End  Railway,  161  Mass.  393,  37  N.   E.  367,  so   much 
relied  on   by  the  appellee,  was  the  case  of  an  accident  in 
alighting  upon  a  public  street  undergoing  repair,  and  thereby 
rendered  unsafe.     It  may  therefore  be  eliminated   from   our 
consideration.     For  the  same  reason   we  may  dismiss  the 
argument  of  the  appellee  when  he  says:    ''The  construction 
of  the  platform  made  alighting  from  the  car  a  little  more 
convenient,  but  it  did  not  render  dangerous  the  stopping  of 


2S2       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Topp  V.  United  Rys.  A  Electric  Co 

the  car  at  other  places  on  the  erobankment,  when  that 
stopping  had  not  been  dangerous  before  the  platform  was 
built."  The  embankment  being  on  the  property  of  the  de- 
fendant and  under  its  control,  it  would  have  been  an  unsafe 
and  dangerous  place  to  let  passengers  ofi,  if  no  platform  had 
ever  been  constructed  or  adopted  by  the  defendant  for  that 
purpose.  The  same  rule,  under  the  facts  of  this  case,  in  our 
opinion,  is  applicable  to  the  defendant  as  would  be  applied 
to  a  steam  railroad  owning  its  right  of  way.  There  can  be 
no  question  what  this  rule  is.  It  is  firmly  established  that 
the  relation  of  passenger  does  not  cease  upon  the  arrival  of 
a  train  at  the  passenger's  destination,  but  continues  until  he 
is  afforded  an  opportunity  safely  to  alight.  This  has  been 
emphatically  declared  in  this  state  in  P.,  W.  &  B.  R.  R.  v. 
Anderson,  72  Md.  526,  20  Atl.  3,  8  L.  R.  A.  673,  20  Am.  St. 
Rep.  483,  where  this  court  said:  ''They  [carriers  of  pas- 
sengers] are  bound  to  use  the  utmost  degree  of  care,  skill, 
and  diligence  in  everything  that  concerns  the  safety  of  pas- 
sengers; nor  are  their  duties  limited  to  mere  transportation 
of  them.  They  are  bound  to  provide  safe  and  convenient 
modes  of  access  to  their  trains,  and  of  departure  from  them." 
This  duty  has  been  variously  stated  elsewhere.  In  Gaynor 
V.  Old  Colony  R.  R.,  100  Mass.  208,  97  Am.  Dec.  96,  it  was 
said:  ''The  passenger  is  entitled  to  the  exercise  of  the  ut- 
most care  and  diligence  in  providing  against  those  injuries 
which  can  be  avoided  by  human  foresight,  not  only  while  oH 
the  cars,  but  while  on  the  premises  of  the  defendant."  In 
Pennsylvania  Co.  v.  McCaffrey,  173  111.  169,  50  N.  E.  7i3f 
the  company  was  held  "to  the  highest  degree  of  care  and 
skill  reasonably  practicable  in  providing  a  safe  passage  from 
the  train";  and  in  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Finley,  79 
Tex.  85,  IS  S.  W.  266,  it  was  said,  "The  company  owed  the 
passenger  the  duty  of  exercising  the  highest  degree  of  care 
in  enabling  her  to  make  the  descent  in  safety."  But  it  would 
be  idle  to  multiply  illustrations  of  this  rule.  When,  there- 
fore, this  defendant  entered  into  the  occupation  of  its  own 
right  of  way,  under  its  own  exclusive  control,  it  subjected 
itself,  as  respects  the  receipt  and  discharge  of  passengers 
upon  that  right  of  way,  to  the  duty  imposed  by  the  rule 
stated.  It  might  have  required  passengers  for  Chelsea 
Terrace  to  get  on  and  off  at  the  intersection  of  that  Terrace 
with  Clifton  avenue,  thus  alighting  upon  the  public  street, 
if  unwilling  to  assume  the  burden  of  that  rule,  but  it  did  not 
do  this.  If  it  had  undertaken  to  receive  and  discharge  pas- 
sengers upon  the  embankment  described,  without  any 
platform  or  other  provision  for  their  safety,  it  would  have  neg- 
lected the  duty  imposed  by  that  rule.  Having  either  con- 
structed or  adopted  the  platforms  described  in  the  testimony, 
it  so  far  complied  with  that  rule,  since  it  cannot  be  material 
whether  the  company  built  or  adopted  the  platforms;  and  it 
has  been  held  that  the  adoption  of  a  platform  neither  owned 
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nor  constfocted  by  the  compaDy  creates  an  implied  contract 
that  passengers  may  rely  upon  its  use.     Haselton  v.  Ports- 
moath,  K.  &  Y.  St.  Ry.,  7i  N.  H.  589.  S3  Atl.  1016;  Louis- 
ville &  N.  R.  Co.  ▼.  Johnston,  79  Ala.  436.     The  rule  imposes 
the  duty  not  only  to  provide,  but  to  use,  safe  means  of  pas- 
sage from  the  car.     This  the  defendant  did  not  do  in  this 
case,  though  twice  informed  that  the  plaintiff  wished  to 
alight  at  this  first  platform.     Instead  of  stopping  there,  the 
conductor  passed  both  platforms,  and  then  stopped  the  car 
OQ  this  steep  embankment,  for  the  plaintiff  to  alight  there. 
That  this  was  negligence,  we  cannot  doubt.     In  5  A.  &  E. 
Enc  of  Law,  574,  it  is  said:    '4t  is  the  duty  of  the  conductor 
of  a  railroad  train  to  stop  its  cars  alongside  the  platforms  at 
its  stations,  so  tdat  passengers  may  have  a  safe  landing;  and, 
if  passengers  are  required  to  alight  at  any    other    point, 
the  company  is  liable  for  an  injury    to    them    resulting 
thereby."     In    Memphis    &    Charleston    R.    R.   v.   Whit- 
field, 44  Miss.  481,  7  Am.   Rep.   699,   the  court  said:    ''In 
passing    the    platform,   and    requiring    the    passenger  to 
alight,    without    assistance,    in    an    unusual    place,     and 
without  a  safe  spot  to  alight    upon,   the    company    was 
prima  facie  guilty  of  a  neglect,  which  it  was  the  province 
of  the  jury  to  characterize  from  the  evidence,   whether  it 
were  justifiable  or    excusable.     Stopping  tne  train   at  an 
unusual  place  rendered  the  company  presumptively  in  the 
wrong  to  that  extent,  and  the  onus  of  explaining  this  neglect 
was  thrown  upon  the  defendants.     A  railroad  company  stop- 
ping its  trains  for  passengers  at  a  place  so  steep  that  they 
could  not  easily  climb  upon  the  train  would  be  bound  to 
assist  them  to  do  so,  and  most  assuredly  not  less  so  to  aid  a 
passenger  in  alighting  under  similar  circumstances."    We 
have  cited  this  passage  at  some  length  because  the  case  is  so 
closely  analogous  to  that  before  us,  but  the  principle  there 
decided    is    the    same    decided    in    United    Railways  v. 
Beidelman,  9S  Md.  483,  52  Atl.  914*  aod  in  United  Railways 
V.  Woodbridge,  97  Md.  633,  $5  Atl.  44S>  in  both  of  which  was 
repeated  the  oft-declared  rule  that  ''proof  of  the  occurrence 
of  an  accident  and  of  injury  to  a  passenger  is  prima  facie 
evidence  of  negligence  in  the  carrier,  and  throws  upon  him 
the  onus  of  rebutting  the  presumption  by  proving  there  was 
no  negligence  on   his  part."     In  all  these  cases,  as  was  said 
in  Benedick  v.  Potts,  88  Md.   57,  40  Atl.  1069,  41  L.  R.  A. 
478,  "the  inference  of  negligence  arises,  not  from  the  injury 
to  the  passenger,  but  from  the  act  that  caused  the  injury," 
which  in  this  case  was  the  failure  to  stop  at  the  platform. 
Thus  explained  and  understood,  no  rule  in  the  law  of  negli- 
gence is  more  firmly  established.     For  these  reasons,  we 
think  there  was  error  in  granting  the  defendant's  first  prayer. 
The  question  of  contributory  negligence  raised  by  defend- 
ant's second  prayer  remains  to  be  considered.     This  ques- 
tion, like  that  of  defendant's  negligence,  is  primarily  one  for 
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the  jury.  It  is  only  in  those  cases  where  the  material  facts 
are  undisputed,  and  where  but  one  reasonable  inference  can 
be  drawn  from  them,  that  either  question  can  become  a 
matter  of  law  for  determination  by  the  court.  Jones  v. 
United  Railways,  98  Md.  -— ,  57  AtL  620.  But  it  is  essential 
to  remember  that,  while  common  carriers  are  held  to  the 
exercise  of  the  highest  degree  of  care  consistent  with  their 
undertaking,  passengers  are  required  to  exercise  only  ordi- 
nary care  and  prudence.  In  Cooke  v.  Bait.  Traction  Co.,  80 
Md.  5S8,  31  Atl.  329,  this  court  has  said:  '^ Where  the  nature 
and  attributes  of  the  act  relied  on  to  show  negligence  con- 
tributing to  the  injury  can  only  be  correctly  determined  by 
considering  all  the  attending  and  surrounding  circumstances 
of  the  transaction,  it  falls  within  the  province  of  the  jury  to 
pass  upon  and  characterize  it,  and  it  is  not  for  the  court  to 
determine  its  quality  as  matter  of  law.''  Among  the  sar- 
rounding  circumstances  of  the  present  case,  two  may  be 
specially  mentioned:  (i)  The  fact  testified  to  that  the  ap- 
pearance of  the  place  was  deceptive,  the  height  and  slope  of 
the  embankment  being  concealed  by  tall  grass  and  weeds; 
and  (2)  the  invitation  to  her  to  alight,  implied  by  the  con- 
duct of  the  conductor.  She  testified  that  when  she  prepared 
to  alight  she  looked  down  at  the  ground,  which  was  covered 
with  grass  and  weeds;  that  it  looked  perfectly  safe;  and  that 
she  would  not  have  ventured  out  of  the  car  if  she  had  per- 
ceived or  suspected  danger.  Her  son  testified  that  ^'there 
was  a  dense  growth  of  weeds  and  long  grass;  that  it  was  a 
very  deceptive-looking  place,  and  no  one  could  see  where 
they  were  stepping  unless  they  knew  all  about  the  place. " 
If  sbe  knew,  or  should  have  known  in  the  exercise  of  ordi- 
nary care  and  prudence,  that  she  was  about  to  alight  upon  a 
steep  slope,  and  that  her  foot,  in  stepping  from  the  car. 
could  not  reach  the  ground,  she  would  be  negligent  in  taking 
this  risk;  but  if,  after  looking  as  she  says  she  did,  she  could 
reasonably  believe  she  would  alight  upon  a  safe  surface 
within  reach  of  her  foot  in  stepping  down,  she  would  not  be 
negligent.  While  the  conductor  was  negligent  in  not  stop- 
ping at  the  platform,  it  would  be  unfair  to  him  to  assume 
that  he  knew  she  could  not  safely  alight  on  the  embankment, 
and  recklessly  permitted  her  to  attempt  it;  and  if  he,  an  ex- 
perienced employee  of  the  railway,  presumably  familiar  with 
the  place,  did  not  perceive  danger  in  such  attempt,  it  would 
surely  not  be  reasonable  to  deny  to  a  woman  unacquainted 
with  the  place  the  benefit  of  the  same  presumption.  In 
Mayor  V.  Pendleton,  15  Md.  12,  where  the  appearance  of  a 
trench  across  the  street  was  that  of  firm  ground,  and  a  horse 
was  injured  in  attempting  to  pass  over  it,  the  owner  was  held 
free  from  contributory  negligence.  The  essential  question 
upon  the  testimony  here  is  whether  she  saw,  or,  with  ordi- 
nary care  and  prudence,  should  have  seen,  that  she  must 
step  upon  a  steep  declivity  beyond  the  reach  of  her  foot   in 
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the  act  of  Stepping  down;  and,  under  the  circumstances  of 
this  case,  a  verdict  of  the  jury  is,  in  our  judgement,  the  only 
proper  mode  of  determining  this  essential  fact.     5  A.  &  E. 
Edc.  of   Law,  652.     Moreover,  the  implied  invitation  of  the 
conductor  to  alight  at  that  place  cannot  be  overlooked  in 
passing  npon  plaintiff's  alleged  negligence.     This  is  a  ques- 
tion of  fact  to  be  determined  from  the  conductor's  action  and 
conduct,  as  well   as  from  express  words;  and,   without  re- 
citing the  testimony  again  upon  that  point,  we  think  it  is 
clear  she  was  so  invited.     B.  &  O.  R.  R.  v.  Stumpf,  97  Md. 
78,  54  Atl.  978.     It  has  been  held  in  numerous  cases  that  an 
invitation  by  one  in  charge  of  the  train  to  alight  at  a  place 
other  than  the  station  is  held  sufficient  authority  for  the  pas- 
senger to  do  so.     Foy  v.   London  R.  R.  Co.,  18  C.  B.  N.  S. 
225;  Raben  v.  Central  Iowa   R.  R.,  74  Iowa,   732,  34  N.  W. 
621;  Cart  Wright  v.  Chicago  R.  Co.,  52  Mich.  606,  18  N.  W. 
380,  50  Am.  Rep.  274;  Leveret  v.  Shreveport  Belt  R.  R.  (La.) 
34  South.  S79.     And  this  court  has  practically  so  held  in  B. 
&0.  R.  R.  V.   Leapley,  6;   Md.  571,  4  Atl.   891.     In  Cart- 
wright  v.  Chicago  R.  R.,  supra.   Chief  Justice  Cooley  said: 
^'Wbere  a  train  stops  at  a  platform,  so  that  nothing  but  the 
forward  end  of  the  smoking  car  is  at  the  platform,  passengers 
\n  the  cars— especially  ladies — are  not  bound  to  go  through 
the  smoker  to  alight;  and  if,  in  consequence  of  the  position 
of  the  train,  thev  are  injured  in  alighting,  it  is  the  fault  of 
the  company.  If  a  car  in   which  there  were  pas- 

sengers was  not  standing  where  it  would  be  safe  for  them  to 
alight  without  assistance,  it  was  the  duty  of  the  company  to 
provide  assistance,  give  warning,  or  move  the  car  to  a 
suitable  place.  Cockle  v.  London  &  S.  E.  Ry.,  L.  R.  7  C. 
P.  321 ;  Pa.  R.  R.  v.  White,  88  Pa.  327."  We  have  cited  this 
passage  at  length,  not  only  because  of  the  high  authority  of 
Jadge  Cooley,  but  because  the  facts  of  that  case  so  closely 
resemble  those  of  the  present  case.  In  the  case  cited  ''there 
was  a  road  crossing  at  the  place  where  the  car  stopped,  and 
she  thought  the  car  stood  where,  if  she  stepped  down,  she 
would  step  upon  the  level  road.  She  had  several  packages 
OD  her  left  arm,  but  her  right  hand  was  at  liberty,  and  with 
that  she  took  hold  of  the  iron  rod  by  the  side  of  the  steps. 
Instead  of  being  on  a  level  road,  as  she  supposed,  the  end  of 
the  car  was  over  a  depression  at  the  side  of  the  road,  and 
when  her  foot  left  the  step  she  went  down  so  far  that  her 
hold  of  the  iron  was  broken,  and  she  fell  to  the  ground." 
Upon  this  state  of  facts,  Judge  Cooley  added:  ''We  also 
thiok  that  passengers,  when  not  notified  to  the  contrary,  may 
rightfully  assume  that  it  is  safe  to  alight  from  the  car  wher- 
ever it  is  stopped  for  passengers  to  leave  it.  *  *  *  If  she 
had  the  right  to  assume  the  landing  place  was  safe,  she  was 
not  negligent  in  stepping  down  as  she  did."  We  understand 
this  to  mean  she  was  not  negligent  as  matter  of  law,  and,  so 
understood,  we  concur  in  that  decision.     In  line  with  that 
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decision,  and  closely  analogous  with  the  facts  of  the  present 
case,  IS  that  of  Fillingham  v.  St.  Louis  Transit  Co.  (Mo.; 
St.  Louis  Ct.  of  App.)  77  S.  W.  31$.  An  electric  car  ran 
through  a  country  district,  past  a  platform  provided  for  the 
use  of  passengers.  There  was  a  footboard  along  the  side  of 
the  car,  and  plaintifi  was  permitted  to  alight,  without  assist- 
ance, from  the  car,  at  a  place  testified  by  her  to  be  three  or 
four  feet,  and  by  others  twenty-two  inches,  below  the  foot- 
board, where  the  ground  was  uneven ;  and  it  was  held  that 
''plaintifi  was  not  guilty  of  contributory  negligence,  as 
matter  of  law,  in  stepping  down,  or  in  not  demanding  the 
return  of  the  car  to  the  platform,  nor  in  relying  on  the  judg- 
ment of  the  carmen,  and  their  invitation  to  alight,  unless 
the  danger  of  alighting  was  so  extreme  and  apparent  as  to 
deter  a  person  of  ordinary  prudence.''  In  Richmond  City 
Ry.  Co.  V.  Scott,  86  Va.  902,  11  S.  E.  404,  it  was  held  that 
street  railways  are  as  much  bound  as  steam  railroads  to  warn 
passengers,  about  stepping  down,  of  threatened  danger;  and 
in  Foss  V.  Boston  &  Maine  R.  R.  (N.  H.)  21  Atl.  222,  11  L. 
R.  A.  367,  49  Am.  St.  Rep.  607,  it  was  expressly  held  by  the 
Supreme  Court  of  New  Hampshire  that  the  question  of  con- 
tributory negligence  of  a  passenger  in  getting  ofi  a  train 
which  has  gone  past  the  station  before  stopping,  where  the 
place  is  a  bad  one  to  alight,  is  for  the  jury.  To  the  same 
effect  is  Joslyn  v.  Milford  Street  Railway,  67  N.  E.  866  — a 
case  almost  identical  with  the  present,  recently  decided  by 
the  Supreme  Court  of  Massachusetts.  An  interesting  collec- 
tion and  instructive  review  of  the  leading  cases  upon  this 
subject  will  be  found  in  Nellis  on  Street  Railway  Accident 
Law. 

The  judgment  is  reversed,  with  costs  to  the  appellant  above 
and  below,  and  new  trial  awarded. 


•  MOORE}  V.  B AI^TIMORK  &  O.  R.  CO. 
(Supreme  Coart  of  Appeals  of  Virginia,  Nov.  23,  1904.) 

[48  S.  E.  Rep.  887.] 

Carriers  of  Live  Stock— Delay  in  Delivery— Right  of  Action. 

A  shipper  of  live  stock  cannot  recover  damages  for  delay  in  de> 
liverj  of  the  stock  where  it  is  consigned  in  the  name  of  shipper  and 
he  Tras  not  present  to  demand  delivery,  and  delivery  was  made  to  his 
employees  immediately  on  the  carriers'  ascertaining  their  authority 
to  receive  it. 

Pleading. 

A  shipper  cannot  recover  for  damages  to  the  shipment   because  of 
the  carrier's  failure  to  furnish  a  proper  car,  where    that   ground    of 
negligence  is  not  alleged  in  the  declaration. 
Harmless  Error. 

Where  the  court  cannot  see  from  the  whole  record  that  under  proper 
instructions  a  different  verdict  could  rightly    have   been    found*    or 
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that  appellant  conld  have  been  prejudiced  by  the  action  of  the  court 
in  giying  and  refusing  instructions,  it  will  not  for  errors  therein  re- 
Terse  the  judgment. 

Appeal  from  Circuit  Court,  Augusta  County. 

Action  by  Samuel  Moore  against  the  Baltimore  &  Ohio 
Railroad  Company.  From  the  judgment  rendered »  plaintiff 
appeals.     AfiGirmed. 

Patrick  &  Gordon  and  Conrad  &  Conrad,  for  appellant. 
J.,  J.  L.  &  R.  Bumgardner  and  Elder  &  Elder,  for  appel- 
lee. 

BUCHANAN,  J.  Samuel  Moore  instituted  his  action 
against  the  Baltimore  &  Ohio  Railroad  Company  to  recover 
damages  for  losses  resulting  from  the  alleged  negligence  of 
the  defendant  company  as  a  common  carrier.  The  plaintiff 
was  engaged  in  the  business  of  shipping  eggs  and  poultry  in 
car  load  lots  from  Staunton  and  other  points  in  the  valley  of 
Virginia  to  the  city  of  Philadelphia,  Pa.  The  claim  set 
oat  in  the  first  and  second  counts  of  the  declaration  was  for 
the  loss  of  eggs  shipped  October  20,  1899. 

Upon  the  trial  of  the  case  the  plaintiff  recovered  all  the 
damages  claimed  in  those  counts,  and  there  is  no  question 
made  here  as  to  the  propriety  of  that  recovery. 

It  is  averred  in  the  third  count  of  the  declaration  that  on 
the  3d  of  November,  1899,  the  plaintiff  shipped  a  cai  load  of 
live  poultry  over  the  defendant's  road,  which  ''was  not  safely 
delivered,  but,  on  the  contrary,  by  reason  of  unnecessary  de- 
lay in  his  transportation  for  a  period  of  24  hours,  the  poul- 
try was  badly  drifted  and  injured,  and  the  plaintiff  was 
prevented  from  delivering  the  same  to  the  purchaser  thereof 
on  the  Monday  following  the  date  of  delivery  for  transporta- 
tion, which  was  market  day,  and  which  poultry  the  defend- 
ant knew  was  shipped  for  sale  on  that  day." 

The  fourth  count  is  the  same  in  substance  as  the  third,  ex- 
cept that,  instead  of  the  averment  that  the  car  was  not  safely 
delivered,  it  is'  averred  that  the  defendant  did  not  take  due 
and  proper  care  of  the  live  poultry,  but,  on  the  contrary,  it 
was  so  badly  cared  for  that  it  was  wholly  lost. 

The  plaintiff's  evidence  shows  that  there  was  no  delay  in 
transporting  the  car  from  the  point  of  shipment  to  it  destina- 
tion. It  reached  Philadelphia  on  time.  The  car  was  con- 
signed to  the  plaintiff,  and  the  defendant  company  declined 
to  deliver  it  either  to  the  plaintiff's  employee  who  accom- 
panied it,  or  to  the  party  to  whom  the  plaintiff  had  condi- 
tionally sold  the  poultry,  or  part  of  it,  when  demanded  the 
next  morning  after  its  arrival,  and  did  not  deliver  it  until 
some  time  during  that  afternoon.  There  is  a  good  deal  of 
evidence  as  to  the  ground  upon  which  the  defendant  com- 
pany refused  delivery,  but  upon  the  whole  evidence  it  is 
clear,  we  think,  that  the  reason  why  the  car  was  not  de- 

14  H  R  R— 17 
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livered  earlier  was  because  the  defendant  was  not  satisfied 
that  it  had  the  right  to  deliver  it  to  the  persons  demanding 
it.  The  defendant  telegraphed  to  its  agent  at  the  shippinc: 
point,  and  also  to  the  plaintiff,  to  know  if  shipment  was  to 
be  delivered  to  the  plaintiff's  employee,  and,  when  informed 
that  it  was,  the  shipment  was  delivered. 

Before  delivering  the  car,  the  defendant  had  the  right  to 
be  thoroughly  satisfied  that  the  persons  asking  for  its  de- 
livery were  authorized  to  receive  it.  ''No  circumstances  of 
fraud,  imposition,  or  mistake,"  says  Hutchinson  on  Carriers, 
§  344>  ''will  excuse  the  common  carrier  from  responsibility 
for  a  delivery  to  the  wrong  person.  The  law  exacts  of  him 
absolute  certainty  that  the  person  to  whom  delivery  is  made 
is  the  party  rightfully  entitled  to  the  goods,  and  puts  upon 
him  the  entire  risk  of  mistakes  in  this  respect*  no  matter 
from  what  cause  occasioned,  however  justifiable  the  delivery 
may  seem  to  have  been,  or  however  satisfactory  the  circum- 
stances or  proof  of  identity  may  have  been  to  his  mind;  and 
no  excuse  has  ever  been  allowed  for  a  delivery  to  a  person 
for  whom  the  goods  were  not  intended  or  consigned.  If, 
therefore,  the  person  who  applies  for  the  goods  is  not  known 
to  the  carrier,  and  he  has  any  doubt  as  to  his  being  the  con- 
signee, he  should  require  the  most  unquestionable  proof  of 
his  identity;  or  if  from  any  cause  he  should  have  reasonable 
doubt  as  to  whether  the  person  claiming  the  goods  was 
entitled  to  them,  he  should  refuse  delivery  to  him  until  he 
establishes  his  right.'' 

Conceding  that  the  averments  in  the  third  and  fourth 
counts  of  the  declaration  were  sufficient  to  entitle  the  plain- 
tiff to  recover  damages  for  a  negligent  failure  to  deliver  the 
poultry  after  the  car  reached  its  destination,  the  evidence 
does  not  make  out  a  case  of  such  negligence.  The  car  was 
consigned  to  the  plaintiff.  He  was  not  in  Philadelphia  to 
receive  it.  The  parties  applying  for  delivery  did  not  show 
any  sufficient  authority  to  justify  a  delivery  to  them.  As 
soon  as  the  defendant  ascertained  that  the.  plaintiff's  em- 
ployee was  entitled  to  receive  the  shipment,  it  was  delivered 
to  him. 

The  case  made  by  the  fifth  count  of  the  declaration  is  that 
the  plaintiff  delivered  to  the  defendant,  on  the  isth  of  De- 
cember, 1899,  a  car  load  of  eggs  and  live  poultry,  at  Staun- 
ton, Va.,  to  be  safely  carried  and  delivered  to  the  plaintiff  in 
Philadelphia,  Pa.;  that  the  defendant  did  not  safely  deliver 
the  same,  but,  on  the  contrary,  by  reason  of  unnecessary  de- 
lay in  the  transportation  of  the  eggs  and  poultry  for  a  period 
of  more  than  24  hours,  the  plaintiff  was  prevented  from  sell- 
ing the  same  on  the  Monday's  market  following  their  ship- 
ment; that  the  defendant  knew  the  shipment  was  made  for 
sale  on  that  market  day;  and  that  by  reason  of  the  defend- 
ant's negligence  and  carelessness  damages  resulted  to  the 
plaintiff. 
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The  sixth  count  in  the  declaration  is  substantially  the  same 
as  the  fifth,  except  that,  instead  of  the  averment  that  it  did 
not  safely  deliver,  it  avers  that  the  defendant  did  not  take 
dae  and  proper  care  of  the  articles  shipped. 

The  evidence  wholly  fails  to  show  any  delay  or  want  of 
care  in  transporting  or  delivering  the  car.  It  reached  its 
destination  on  time,  and  was  promptly  delivered.  When  the 
car  was  unloaded,  a  number  of  the  fowls  were  dead,  and 
others  injured  by  the  heat,  and  had  to  be  sold  for  less  than 
the  market  price.  The  car  in  which  the  poultry  was  shipped 
was  an  ordinary  box  car,  and  the  cause  of  the  death  of  some 
of  the  fowls  and  of  injury  to  others  was  no  doubt  due  to  the 
character  of  the  car  in  which  they  were  shipped.  Some 
time  prior  to  the  shipment  in  question,  the  plaintiff  had 
engaged  a  car  from  the  Live  Poultry  Company  for  shipping 
his  poultry,  and  made  several  shipments  therein.  This  car 
was  returned  to  Staunton  a  day  or  two  before  the  ship- 
ment of  December  15th  was  made,  and  for  some  reason,  by 
mistake  perhaps,  was  sent  over  to  the  yards  of  the  Chesa- 
peake &  Ohio  Railway  Company.  Shipments  were  usually 
made  by  plaintiff  from  Staunton  on  Fridays,  gathering 
poaltry  along  the  line  of  the  defendant's  road,  and  leaving 
Strasburg  on  Saturdays  for  Philadelphia.  Bqt  there  was  no 
anangement  with  the  defendant  by  which  shipments  were  to 
be  made  regularly  on  Friday.  On  Thursday,  the  morning 
of  the  day  before  the  shipment  in  question  was  made  from 
Staunton,  an  agent  or  employee  of  the  plaintiff  inquired  for 
the  live  poultry  car.  He  was  informed  that  it  had  been  sent 
over  to  the  Chesapeake  &  Ohio  Railway  Company's  yards. 
After  finding  that  the  live  poultry  car  had  been  sent  away, 
the  plaintiff's  agent  tried  to  have  the  car  ordered  back,  but 
failed.  He  then  notified  his  principal  that  he  could  not  get 
the  poultry  car,  and  was  instructed  to  get  a  stock  car.  He 
applied  to  the  defendant's  agent  at  Staunton  for  a  stock  car, 
and  could  not  get  it.  Upon  informing  the  plaintiff  of  his 
failure  to  get  a  stock  car,  he  was  directed  to  do  the  best  he 
could,  as  the  poultry  was  waiting  along  the  line  of  road  for 
shipment.  He  then  applied  to  the  defendant's  agent  for  a 
car,  and  was  informed  that  the  best  he  could  do  would  be  to 
five  him  an  ordinary  box  car.  This  the  plaintiff's  agent 
accepted,  and  made  his  shipment  therein. 

It  is  insisted  in  the  petition  for  a  writ  of  error,  and  in  the 
plaintiff's  brief,  that  it  was  the  duty  of  the  defendant  com- 
pany to  furnish  a  suitable  car  in  which  to  transport  the 
poaltry,  and  that  for  its  failure  to  do  so  it  was  liable  in  dam- 
ages for  the  injury  which  resulted  therefrom.  While  it  is 
the  duty  of  a  common  carrier,  engaged  in  the  business  of 
carrying:  live  stock,  to  furnish  suitable  and  safe  cars  and 
facilities  therefor  (N.  &  W.  Ry.  Co.  v.  Harman,  91  Va.  601, 
22  S.  E.  490,  44  L.  R.  A.  289.  50  Am.  St.  Rep.  855;  C  & 
0.  Ry.  Co.  V.  Bank,  92  Va.  49S»  23  S.  E.   935,   44  L.  R.  A. 
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449),  it  is  entitled  to  a  reasonable  time  within  which  to  fur- 
nish such  cars.  Here  not  only  was  no  opportunity  given  for 
the  defendant  to  furnish  a  stock  car,  but  no  order  or  request 
beforehand  was  made  that  one  should  be  furnished.  But  a 
conclusive  answer  to  the  plaintiffs  claim  for  damages  for  the 
failure  of  the  defendant  to  have  the  poultry  car  returned,  or 
a  stock  car  furnished,  is  that  there  is  no  such  ground  of  neg- 
ligence averred  in  the  declaration.  A  party  cannot  charge 
one  ground  of  negligence  in  his  declaration  and  recover  upon 
another.  The  object  of  the  declaration  is  to  set  forth  the 
facts  which  constitute  the  cause  of  action,  so  that  they  may 
be  understood  by  the  defendant,  who  is  to  answer  them,  by^ 
the  jury,  which  is  to  ascertain  whether  or  not  they  are  true» 
and  by  the  court,  which  is  to  give  judgment.  Eckles'  Adm'x 
V.  N.  &  W.  Ry.  Co.,  96  Va.  69,  25  S.  E.  545,  and  authorities 
cited. 

The  negligence  charged  in  the  third,  fourth,  fifth,  and 
sixth  counts  of  the  declaration  not  being  proved,  the  jury^ 
could  not  have  properly  found  in  favor  of  the  plaintifi  on 
these  counts.  It  is  therefore  unnecessary  to  consider  the 
questions  raised  as  to  the  correctness  of  the  court's  action  in 
giving  and  refusing  instructions,  since  it  is  the  well-settled 
rule  of  this  court,  recognized  and  acted  upon  in  numerous 
cases,  that  if  the  court  can  see  from  the  whole  record  that 
under  correct  instructions  a  different  verdict  could  not  have 
been  rightly  found,  or  that  the  party  complaining  could  not 
have  been  prejudiced  by  the  action  of  the  court  in  giving 
and  refusing  instructions,  it  will  not  for  such  errors  reverse 
the  judgment  and  set  aside  the  verdict.  Leftwich  v.  Rich- 
mond, 100  Va.  164,  40  S.  E.  651;  Brock  V.  Bear,  100  Va. 
562,  42  S.  E.  307. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
complained  of  to  the  prejudice  of  the  plaintiff,  and  it  should 
be  affirmed. 


R.  A.  I^EB  A  CO.  V.  ST.  LOUIS,  I.  M.  A  S.  RY.  CO. 

(Supreme  Court  of  North  Carolina,  Nov.  22,  1904.) 

[48  S.  E.  Rep.  809.  ] 

Carriers — Bill  of  Lading — Construction.* 

A  railroad  compaay  issued  to  plaintiff  a  bill  of  lading  for  ship* 
ment  of  cotton  to  plaintiff  at  a  certain  point  **shipside,"  and,  in 
an  action  for  delaj,  plaintiff  sou^^ht  to  recover  for  ''dead  freight 
room"  in  a  vessel  on  which  plaintiff  had  contracted  to  ship  the  cot- 
ton, but  which  vessel  had  sailed  before  .  the  arrival  of  the  cotton  r 
held,  that  the  ordinary  signiiication  of  the  word  *'shipside"  was  a 
direction  to  deliver  the  cotton  at  some  warf  accessible  to  the  rail- 
road's track,  and  there  was  nothing  to  indicate  that  plaintiff  had 
contracted  with  any  ship  to  carry  the  cotton,  and  hence    such    dam- 

*See  extensive  note  appended  to  Outland  v.  Seaboard  A.  I4.  Ry. 
Co.  (N.  Car.),  10  R.  R.  R.  476,  33  Am.  &  Eng.  R.  Cas.,  N.  8., 
476. 
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ages  could   not  be   recovered,  becanae    not    within    the   contempla- 
tion of  the  parties. 

Same— Delay  in  Shipment— DamaKes—Contemplation  of  Parties.* 

Where  a  carrier  had  no  notice  that  a  delay  in  the  delivery  of  the 
goods  shipped  by  plaintiff  to  his  order  would  result  in  any  unusual 
or  special  damage,  the  measure  of  damages  for  the  delay  was  the 
difference  between  the  market  value  when  the  goods  should  have 
been  delivered  and  when  they  were  delivered. 

Same — Same — Same— Same—  I  n  terest.  * 

Where,  in  an  action  against  a  carrier  for  delay  in  the  delivery  of 
goods  shipped  by  plaintiff  to  himself,  there  was  no  evidence  that  the 
carrier  had  notice  of  any  special  loss  from  delay,  and  there  was  no 
evidence  as  to  the  difference  in  the  value  of  the  goods  at  the  time 
when  they  were  delivered  and  when  they  should  have  been  delivered, 
plaintiff  was  only  entitled  to  recover  interest  on  the  amount  he  had 
is  vested  in  the  goods  during  the  time  of  the  delay. 

Appeal  from  Saperior  Conrt,  Mecklenbarg  County;  Jus- 
tice, Judge. 

Action  by  R.  A.  Lee  &  Co.  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  From  a  judgment 
for  less  than  amount  claimed,   plaintiffs  appeal.     AfiBrmed. 

This  action  was  prosecuted  by  the  plaintiffs  for  the  re- 
covery of  damages  incurred  by  the  failure  of  the  defendant  to 
deliver  a  lot  of  cotton  in  a  reasonable  time.  The  defendant 
company  issued  to  the  plaintiffs  its  bill  of  lading  at  Little 
Rock,  Ark.,  for  lOO  bales  of  cotton  to  be  shipped  to  New 
Orleans,  La.,  '^shipside,"  consigned  to  the  order  of  R.  A. 
Lee  &  Co.  The  jury,  under  the  instruction  of  the  court, 
found  that  the  defendant  negligently  failed  to  deliver  the 
cotton  at  New  Orleans  within  a  reasonable  time.  On  the 
qaestion  of  damages  the  plaintiffs  proposed  to  show  that,  by 
reason  of  the  failure  to  deliver  the  cotton  ^^shipside"  at  New 
Orleans  within  a  reasonable  time,  they  were  unable  to  get 
the  cotton  loaded  on  a  certain  ship,  and  that  the  steamship 
company  owning  the  ship  required  the  plaintiffs  to  pay  for 
dead  freight  room  to  the  amount  of  $83.30  between  New 
Orleans  and  Genoa,  Italy,  to  which  place  the  plaintiffs  in- 
tended to  ship  the  cotton.  The  defendant  objected,  the  tes- 
timony was  excluded,  and  the  plaintiffs  excepted.  The 
plaintiffs  proposed  to  show  that  they  were,  by  reason  of  the 
delay  in  shipping  the  cotton,  compelled  to  pay  to  their  cus- 
tomer, to  whom  they  had  sold  the  cotton  for  late  shipment, 
$86.23.  This  testimony  was  excluded  upon  defendant's 
objection,  and  plaintiffs  excepted.  It  appeared  that  the 
plaintiffs  had  invested  in  the  cotton  $4,387.88;  that  the  de- 
lay in  shipping,  after  allowing  a  reasonable  time,  from  Little 
Rock  to  New  Orleans,  was  3;  days.  The  court  fnstructed  the 
jary  that  the  plaintiffs  were  entitled  to  recover  interest  on 
the  amount  invested  for  the  time  of  the  delay.  From  a  judg- 
ment for  this  amount,  the  plaintiffs,  having  excepted, 
appealed. 

See  (*)  on  page  260. 
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Thomas  W.  Alexander,  for  appellants. 
Burwell  &  Cansler,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts).  There  was  no 
evidence  tending  to  show  that  the  term  ''shipside"  had  any 
special  or  peculiar  meaning,  when  used  in  a  bill  of  lading, 
other  than  that  which  was  usually  and  generally  given  to  it. 
It  would  seem,  giving  the  word  its  ordinary  signification, 
that  it  was  a  direction  to  the  carrier  to  deliver  the  cotton  ^  at 
some  wharf  accessible  to  its  track  in  New  Orleans,  to  which 
a  ship  could  come.  In  the  absence  of  anything  on  the  bill  of 
lading  to  signify  what  ship  was  to  receive  the  cotton,  the 
consignee  would  have  to  notify  the  carrier.  The  cotton  was 
shipped  to  the  plaintiffs'  order.  We  can  see  nothing  in  the 
bill  of  lading  indicating  to  the  defendant  that  the  plaintiffs 
had  contracted  with  any  ship  to  carry  the  cotton,  or  had  be* 
come  liable  for  the  freight  room;  and  in  the  absence  of  such 
notice  the  carrier  is  not  liable  for  such  damages  as  accrued 
by  reason  of  a  special  contract  made  .by  the  plaintiffs  with 
the  shipowners,  and  they  cannot  be  said  to  have  been  within 
the  contemplation  of  the  parties.  It  is  immaterial  whether 
we  treat  the  cause  of  action  as  for  a  breach  of  contract,  or 
for  a  negligent  omission  to  perform  a  public  duty  arising  out 
of  a  contract.  The  damages  in  either  case  are  confined  to 
such  as  were  reasonably  within  the  contemplation  of  the  par- 
ties when  the  contract  was  made,  by  which  the  duty  to  the 
plaintiffs  was  assumed. 

This  court,  in  Lindley  v.  Railroad,  88  N.  C.  S47>  held 
that  for  the  failure  to  deliver  freight,  when  the  carrier 
is  not  informed  of  the  special  circumstances  causing  the 
loss  of  the  plaintiff's  contracts  with  other  persons,  the 
measure  of  damages  is  the  difference  between  the  market 
value  of  the  article  at  the  time  it  ought  to  have  been  delivered 
and  the  time  it  was  in  fact  delivered.  Joyce  on  Damages, 
§  IQ56,  thus  states  the  rule:  ''Wherethedelivery  of  freight  is 
negligently  delayed  by  a  carrier,  there  may  be,  in  an  action 
for  the  breach  of  the  contract,  recovery  of  such  damages  as 
are  the  natural  and  proximate  result  of  its  act,  and  for  such 
as  reasonably  might  have  been  expected  to  be  within  the 
contemplation  of  the  parties,  at  the  time  of  entering  into 
the  contract,  as  the  probable  result  of  a  breach.  When  the 
carrier  has  notice  of  the  fact  that  a  delay  in  the  delivery  of 
the  goods  will  result  in  an  unusual  loss  of  some  special  dam* 
age  to  the  shipper,  there  may  be  a  recovery  for  the  actual 
damages  sustained,  when  the  notice  is  of  such  a  character 
that  it  will  be  presumed  that  the  carrier  contracted  with 
reference  thereto."  Swift  River  Co.  v.  Railroad,  169  Mass. 
326,  47  N.  E:  1015,  61  Am.  St.  Rep.  288.  The  word  ''ship- 
side,"  in  the  absence  of  any  evidence  giving  it  other  than  a 
general  meaning,  did  not  give  to  the  defendant  notice  that  the 
plaintiffs  had  made  a  special  contract  with  a  steamship  cono- 
pany  in  regard  to  carrying  the  cotton  to  Genoa.     There  is 
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Dot  the  slightest  indication  in  the  bill  of  lading  as  to  what 
place  or  in  what  ship  the  cotton  was  to  be  carried.  The 
exception  cannot  be  sustained. 

What  we  have  said  disposes  of  the  second  exception. 
In  the  absence  of  any  notice  to  the  carrier  that  the 
plaintiffs  had  made  a  special  contract  for  the  sale  of 
the  cotton,  and  wonld  sustain  a  special  loss  for  failure 
to  deliver  it  within  a  reasonable  time,  the  measure  of 
damages  is  the  difference  in  the  value  of  the  cotton  at  the 
time  it  should  have  been,  and  the  time  it  was,  delivered. 
There  being  no  evidence  of  any  such  difference,  the  court 
below  correctly  instructed  the  jury  to  award  the  plaintiffs  the 
interest  on  the  amount  invested  during  the  time  the  cotton 
was  negligently  delayed.  Cotton  Mills  v.  Railroad,  119  N. 
C.  693,  25  S.  £.  854,  56  Am.  St.  Rep.  682.  The  principle  is 
stated  with  great  clearness  in  S  Am.  &  Eng.  Enc.  384,  and 
sustained  by  a  large  array  of  cases  cited  from  English  and 
American  courts.     Negligence  of  Imposed  Duties  (Ray)  343- 

The  ruling  of  his  honor  was  correct,  and  the  judgment 
mast  be  afiBrmed. 


GEORGIA  8.  A  F.  RY.  CO.  v.  MARCHMAN. 

(Supreme  Court  of  Georgria,  Not.  11,  1904.) 

[48  8.  B.  Rep.  961.} 

Sufficiency  of  Petition. 

The  petition  aet  forth  a  cauae  of  action,  and  was  not  subject  to  any 
of  the  objections  set  up  in  the  demurrer. 

Carriers— Failure  to  Deliver  Cars— Authority  of  Agent. 

An  agent  of  a  railway  company,  who  has  authority  to  make  a 
contract  to  place  cars  along  the  line  of  railway  at  points  other  than 
stations  for  the  purpose  of  receiving  freight,  has  power  to  make  an 
ag^ement  in  behalf  of  the  company  to  receive  such  freight  when 
deposited  along  the  line  of  railway  to  await  the  arrival  of  the  cars, 
notwithstanding  he  may  not  have  authority  to  make  a  contract  of 
a£freightment. 

Same— Duty  to  Receive  Freight. 

Aa  a  general  rule,  a  railway  company  is  not  bound  to  receive 
freight  except  at  stations,  but  it  may,  as  a  result  of  a  custom,  or  as 
a  consequence  of  an  ezpreaa  contract,  become  obligated  to  receive 
freight  at  a  point  on  ita  line  of  railway  where  there  ia  no  atation, 
depot,  platform,  cara,  or  agent. 

Right  of  Action— Duty  to  Receive  Freight. 

The  contract  havipg  been  made  with  the  plaintiff  in  hia  own 
name,  he  waa  entitled  to  maintain  an  action  in  hia  own  name  for  a 
breach  of  the  contract,  although  he  may  have  been  the  agent  of  the 
owner  of  the  gooda  to  be  tranaported. 

Sufficiency  of  Evidence. 

The  evidence  autllorized  the  verdict,  and  no  reaaon  haa  been  ahown 
for  the  reveraal  of  the  judgment. 

(Syllabua  by  the  Court. ) 

Error  from  Saperior  Court,  Houston  County;  W.  H.  Fel- 
ton,  Jr.,  Judge. 
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Action  by  R.  L.  Marchman  against  the  Georgia  Sonthern 
&  Florida  Railway  Company.  Judgment  for  plaintiff*  and 
defendant  brings  error.     Affirmed. 

Marchman  brought  suit  against  the  Georgia  Southern  & 
Florida  Railway  Company,  alleging:  On  January  29,  1902, 
the  railway  company  contracted  with  plaintiff  to  furnish  him 
two  cars  the  day  following  at  the  31-mile  post,  a  shipping: 
point  on  the  line  of  its  railway,  so  that  plaintiff  could  load 
on  the  cars  and  ship  82,600  pounds  of  cotton  seed.  Plaintiff 
commenced  to  transport  the  seed  to  the  point  agreed  upon, 
and,  finding  that  the  cars  were  not  there,  notified  the  com- 
pany that  he  had  commenced  to  deliver  the  seed  and  that 
the  cars  were  not  there.  Plaintiff  was  thereupon  instructed 
by  defendant  to  continue  to  deliver  the  seed,  defendant  again 
promising  to  furnish  the  cars.  By  reason  of  this  contract 
and  agreement  plaintiff  transported  the  seed  to  the  shipping 
point  in  question,  and  placed  them  at  the  best  and  most  con- 
venient place,  and  after  doing  so  notified  defendant  that  the 
seed  had  been  transported  to  that  point,  and  that  it  was 
necessary  that  cars  be  furnished.  At  each  time  notice  was 
given  defendant  promised  to  furnish  the  cars.  Defendant 
failed  to  fiirnish  the  cars  until  February  4,  1902,  at  which 
time  it  furnished  one  car,  and  the  other  was  not  sent  until 
February  13th.  These  cars  were  promptly  loaded  with  the 
seed.  By  reason  of  the  company's  failure  to  furnish  the  car? 
promptly,  as  it  had  agreed  to  do,  the  seed  were  exposed  to 
the  elements  and  weather,  and  were  injured  and  damaged  in 
a  given  amount.  Plaintiff  loaded  44,600  pounds  of  the  seed 
on  one  of  the  cars,  and  shipped  them  to  a  manufacturing 
company  in  Macon,  and  that  company  refused  to  receive 
them.  Plaintiff  was  damaged  by  reason  of  the  deterioration 
in  value  of  these  seed,  resulting  from  the  breach  by  defend- 
ant of  its  contract,  in  the  sum  of  $284.32.  Similar  allega- 
tions are  made  with  reference  to  the  remainder  of  the  seed, 
and  damage  to  these  seed  is  placed  at  $238.11.  The  entire 
damage  is  laid  at  $522.4.^.  The  defendant  filed  a  demurrer 
to  the  petition,  setting  up  that  the  petition  shows  upon  its 
face  that  the  cotton  seed  were  delivered  at  a  point  on  line 
of  defendant's  road  where  there  was  no  station,  and  were  un- 
loaded upon  the  ground,  where  they  were  exposed  to  the 
weather,  plaintiff  knowing  at  the  time  that  there  were  no 
cars  there  in  which  to  load  the  seed;  and,  if  any  loss  or 
damage  was  sustained  by  plaintiff,  it  was  the  result  of  his 
own  negligence.  The  demurrer  was  overruled,  and  the  de- 
fendant filed  exceptions  pendente  lite  to  this  judgment.  The 
defendant  answered,  denying  all  of  the  material  allegations 
relating  to  the  alleged  cause  of  action.  The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiff,  and  the  defendant  com- 
plains because  the  court  refused  to  grant  a  new  trial. 
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Hall  &  Wimberly,  R.  C.  Jordan,  and  R.  N.  Holtzclaw,  for 
plaintiff  in  error. 
Dnncan  &  Dancan  and  A.  L.  Miller,  for  defendant  in  error. 

COBB,  J.  I.  There  was  no  error  in  overruling  the  de- 
morrer.  The  petition  set  forth  a  canse  of  action,  and  was 
not  snbject  to  any  of  the  objections  set  np  in  the  demurrer. 

2,  3.  Complaint  is  made  tHat  the  court  erred  in  not  grant- 
ing a  nonsait.  The  evidence  authorized  the  jury  to  find  that 
while,  at  the  mile  post  referred  to  in  the  petition,  there  was 
no  depot,  station,  platform,  or  agent,  the  company  was  ac- 
cQstomed  to  receive  freight  on  a  spur  track  at  that  point; 
that  by  an  agreement  made  between  the  plaintiff  and  the 
master  of  trains  of  the  defendant  company  cars  were  to  be 
placed  on  the  spur  track  at  a  given  time  for  the  purpose  of 
receiving  and  transporting  the  seed;  that  at  the  time  fixed 
plaintiff  carried  to  the  spur  track  a  portion  of  the  seed  to  be 
transported;  that,  finding  no  cars  there,  he  notified  the  train- 
master that  he  had  transported  a  portion  of  the  seed,  and 
was  ready  to  carry  the  balance,  and  asked  when  the  cars 
would  be  placed  there;  that  he  was  informed  that  the  cars 
would  be  placed  there  the  next  day,  and  instructed  to  con- 
tinue to  carry  the  seed  to  the  place  agreed  upon ;  that  in 
compliance  with  this  direction  the  plaintiff  continued  to  haul 
the  seed  to  this  place,  and,  no  cars  being  there  into  which 
they  could  be  loaded,  the  seed  were  placed  upon  the  ground 
at  the  most  convenient  and  suitable  place  that  the  locality 
afforded  for  the  purpose  for  which  they  had  been  carried  to 
that  point ;  that  there  were  no  cars  sent  there  for  several 
days,  and  before  any  were  sent  and  the  seed  loaded  into  them 
rain  fell  upon  the  seed  and  damaged  them. 

If  the  master  of  trains  was  authorized  to  make  this  contract 
in  behalf  of  the  company,  a  finding  in  favor  of  the  plaintiff 
for  whatever  damage  he  sustained  as  a  result  of  the  rain  upon 
the  seed  was  authorized.  The  master  of  trains  testified  that 
he  had  no  authority  to  make  a  contract  of  affreightment,  but 
that  he  did  have  authority  to  make  contracts  for  the  placing 
of  cars  along  the  line  for  the  reception  of  freight.  He  there- 
fore had  a  right  to  make  the  contract  which  the  plaintiff 
relies  upon,  and  the  question  arises  whether  the  damage  re- 
saltiog  to  the  plaintiff  from  the  seed  becoming  wet  between 
the  time  the  cars  ought  to  have  been  placed  at  the  point 
agreed  on  and  the  time  they  were  actually  placed 
there  was  the  result  of  a  breach  of  the  contract 
made  with  the  plaintiff.  While  the  master  of  trains 
did  not  have  authority  to  make  a  contract  of  affreight- 
ment, he  did  have  authority  to  make  an  agreement  to  receive 
freight  on  board  of  cars  at  different  points  on  the  line  of  rail- 
road preliminary  to  a  contract  of  carriage  being  made  by 
some  other  agent  of  the  railroad  company,  and  this  con- 
ferred upon  him  authority  to  receive  freight  for  the  purpose 
of  transportation,  although  he  had  no  authority  to  make  a 
contract  of  transportation  itself.     When  he  agreed  with  the 
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plaintiff  to  place  cars  upon  the  spar  track  at  the  mile  post 
referred  to,  he  agreed,  in  behalf  of  the  company,  to  receive 
the  freight  at  that  point  on  board  of  cars.  When  the  plain- 
tiff came  to  this  place  with  the  cotton  seed,  and  notified  the 
master  of  trains  that  no  cars  were  there,  and  was  instructed 
by  him  to  continue  to  haul  the  seed,  this  was,  in  effect,  an 
agreement  to  receive  the  seed  alongside  the  track  to  await 
cars  that  would  be  sent  there  to  receive  them.  A  railroad 
company  is  not  generally  bound  to  receive  freight  except  at 
its  stations,  but  it  may,  by  custom,  bind  itself  to  receive  it 
at  other  points;  and  certainly  it  may  do  this  by  express  con- 
tract. See  Fleming  V.  Hammond,  19  Ga.  14s.  Parties  having 
freight  to  be  transported  by  rail  cannot  make  a  good  delivery 
to  the  railway  company  by  simply  depositing  the  goods  along: 
the  line  anywhere  and  every  where.  Central  R.  Co.  v.  Hines, 
19  Ga.  209.  But  where  by  agreement  freight  is  deposited  at 
a  given  point  on  the  line  of  railway  for  the  purpose  of  im- 
mediate transportation,  there  seems  to  be  no  .  good  reason 
why  such  deposit  should  not  constitute  delivery  to  the  car- 
rier, whose  liability  would  commence  from  the  time  the 
goods  were  deposited  at  the  place  agreed  on.  See  Wilson  v. 
Railway  Co.,  82  Ga.  388  et  seq.,  9  S.  E.  1076;  Southern  Ex- 
press Company  v.  Newby,  36  Ga.  635  (2)  91  Am.  Dec.  783. 
There  was  no  error  in  overruling  the  motion  for  a  nonsuit. 

4.  It  is  contended,  though,  that  even  if  the  cause  of  action 
was  made  out  by  the  evidence,  the  plaintiff  was  not  entitled 
to  recover,  because  he  was  not  the  owner  of  the  seed,  but  a 
mere  agent,  purchasing  seed  foi  another,  and  that  the  title 
was  in  his  principal.  The  railway  company,  through  its  au- 
thorized agent,  dealt  with  the  plaintiff  as  the  owner.  No 
other  person  was  known  in  the  transaction,  and  he  is  entitled 
to  bring  an  action  in  his  own  name  for  a  breach  ot  the  con- 
tract. The  case  of  Carter  v.  Southern  Railway  Company, 
III  Ga.  38,  36  S.  E.  308,  50  L.  R.  A.  354,  is  controlling  in 
principle.  It  is  said,  though,  that  in  that  case  there  was  a 
contract  of  affreightment.  This  fact  does  not  render  the  prin- 
ciple of  that  decision  any  the  less  applicable.  The  principle 
of  the  case  is  deeper  than  its  mere  surface  facts.  The  case 
rules  that  a  carrier  cannot  deny  the  title  of  one  with  whom  it 
has  made  a  contract  of  affreightment  unless  the  title  of  the 
true  owner  is  being  asserted  against  it.  The  principle  of  the 
decision  precludes  the  carrier  from  denying  the  title  of  a  per- 
son with  whom  it  has  made  a  contract  to  receive  freight  in 
anticipation  ol  a  contract  of  affreightment  to  be  subsequently 
entered  into. 

5.  The  evidence  was  conflicting  on  many  material  points. 
The  jury  having  taken  the  version  of  the  evidence  which  was 
favorable  to  the  plaintiff's  contention,  and  the  law  as  appli- 
cable to  the  case  when  so  taken  being  such  as  to  authorize  a 
recovery  by  the  plaintiff,  the  discretion  of  the  trial  judge  in 
refusing  to  grant  a  new  trial  will  not  be  interfered  with. 

Judgment  affirmed.     All  the  Justices  concurring. 
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MILLE^R  V.  WEST  JKR8KY  A  S.  R.  CO. 
(Supreme  Court  of  New  Jersey,  Nov.  7,  1904.) 

[59  Afcl.  Rep.  13.] 

Injury  to  Passenger  at  Station — ^^Negligence  of  Stranger.* 

A  railroad  company  is  not  liable  to  one  of  its  passengers  for  an 
injury  received,  while  waiting  for  his  train,  by  the  carelessness  of 
an  employee  of  another  company  using  the  same  station. 

Action  for  personal  injuries  by  Howard  W.  Miller  against 
the  West  Jersey  &  Seashore  Railroad  Company.  Verdict  for 
plaintiff.  Heard  on  rale  to  show  cause.  Rule  made  abso- 
lute. 

Argued  Tune  term,  1903,  before  GUMMERE,  C.  J.,  and 
DIXON.  HENDRICKSON.  and  PITNEY,  JJ. 

John  W.  Wescott,  for  plaintiff. 
Joseph  H.  Gaskill,  for  defendant. 

GUMMERE,  C.  J.  The  plaintiff  was  a  passenger  on  the 
road  of  the  defendant  company,  holding  a  ticket  from  Phil- 
adelphia to  Paulsboro.  His  route  was  by  ferry  to  Camden, 
and  thence  by  rail  to  his  destination.  The  terminal  of  the 
defendant  company's  railroad  at  Camden  is  in  the  station  of 
the  Amboy  Division  of  the  Pennsylvania  Railroad  Company 
at  that  place.  While  the  plaintiff  was  standing  on  one  of 
the  platforms  in  the  train  shed  of  this  station,  waiting  for  his 
train,  which  had  not  come  in,  an  employee  of  the  Penn- 
sylvania Railroad  Company,  who  was  hauling  a  truck  load  of 
baggage  to  one  of  that  company's  outgoing  trains,  carelessly 
ran  the  truck  over  the  plaintiff's  foot.  To  recover  for  the  re- 
sulting injury,  this  suit  was  brought.  At  the  trial  the  plain- 
tiff had  a  verdict. 

The  main  question  presented  by  this  rule  is  the  liability  of 
the  defendant  for  the  plaintiff's  injury.  It  is  clear  that  the 
doctrine  of  respondeat  superior  has  no  application  in  a  case 
like  that  now  under  consideration.  There  was  no  such 
privity  existing  between  the  defendant  and  the  employee  of 
the  Pennsylvania  Railroad  Company  whose  careless  act  pro- 
duced the  injury  complained  of  as  to  render  the  defendant 
aoswerable  for  his  acts.  Its  liability,  if  it  existed  at  all.  must 
have  resulted  from  its  failure  to  exercise  that  high  degree  of 
care  for  the  safety  of  the  plaintiff  which  its  duty  as  a  common 
carrier  required.  But  while  it  is  true  that  the  duty  of  pro- 
tection which  a  carrier  owes  to  its  passenger  requires  it  to 
exercise  very  great  care  to  safeguard  the  latter  against  injury 

*As  to  the  duty  of  protecting  passengers  against  strangers,  see 
foot-note  appended  to  Dufur  v,  Boston  &  M.  R.  Co.  (Vt.),  9  R.  R.  R. 
711,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  711;  Tate  v.  Illinois  Cent.  R. 
Co.  (Ky.),  12 R.  R.  R.  482,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  482;  Penny 
V,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  10  R.  R.  R.  606,  33  Am.  & 
Eng.  R.  Cas.,  N.  8.,  606. 
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not  only  from  the  acts  of  its  own  employees,  but  also  from  those 
of  strangers,  its  responsibility  in  the  one  case  is  much  broader 
than  in  the  other.  As  to  the  acts  of  its  servants,  the  rule 
that  the  master  must  respond  applies;  but,  as  to  the  acts  of 
strangers,  the  carrier  is  responsible  only  for  those  which 
might  have  been  reasonably  anticipated,  or,  as  some  of  the 
decided  cases  put  it,  naturally  expected.  Pittsburgh,  etc., 
Ry.  Co.  V.  Hinds,  S3  Pa.  512,  91  Am.  Dec.  224;  Flint  v.  Nor- 
wich, etc.,  Transp.  Co.,  34  Conn.  554,  Fed.  Cas.  No.  4*873; 
Putnam  v.  Broadway,  etc.,  R.  Co.,  55  N.  Y.  io8,  14  Am. 
Rep.  190;  Exton  v.  Central  R.  Co.,  62  N.  J.  Law,  10,  42  Atl. 
486.  In  the  Hinds  Case  a  passenger  was  seriously  injured 
by  a  crowd  of  drunken  and  riotous  persons  who  came  upon 
the  train  in  defiance  of  the  conductor  in  charge.  The  like- 
lihood of  danger  to  other  passengers  being  apparent,  the 
court  held  that  the  only  question  which  the  case  presented 
was  whether  the  conductor  did  all  he  could  to  quell  the  riot 
and  eject  the  rioters,  and  that  this  question  was  for  the  jury. 
The  Flint  Case  presented  a  similar  situation.  In  the  Exton 
Case  the  plaintiff  was  knocked  down  and  injured  while  at  the 
defendant's  station,  as  a  passenger,  by  some  hackmen  who 
were  indulging  in  rough  play  around  the  station  entrance. 
The  liability  of  the  company  was  held  to  exist  by  reason  of 
the  fact  that  the  hackmen  were  accustomed  to  indulge  in  horse 
play  around  the  station  entrance,  to  the  annoyance  and  dan- 
ger of  passengers,  and  that  the  company  had  taken  no  steps 
to  put  an  end  to  such  occurrences.  In  the  Putman  Case  the 
plaintiff's  intestate  died  from  the  effects  of  a  murderous  as- 
sault committed  upon  him  by  a  fellow  passenger  upon  one  of 
the  defendant  company's  cars.  It  was  held  that  the  defend- 
ant was  not  responsible,  for  the  reason  that  there  had  been 
nothing  in  the  conduct  of  the  decedent's  assailant  prior  to 
the  commission  of  the  assault  to  indicate  to  the  conductor  in 
charge  of  the  car  that  there  was  danger  or  harm  to  any  one 
from  his  presence  on  the  car.  These  cases  are  illustrative  of 
the  principle  that,  although  a  carrier  may  naturally  expect 
that  sometimes  during  the  course  of  its  business  passengers 
may  be  injured  by  the  careless  or  wanton  acts  of  fellow  pas- 
sengers or  of  strangers,  it  is  not  on  this  account  chargeable 
with  responsibility  for  any  specific  act  so  done,  but^  that,  to 
incur  such  responsibility,  reasonable  ground  to  anticipate  the 
occurrence  must  have  existed.  While  it  may  reasonably  be 
anticipated  that  the  employees  engaged  about  a  railroad 
station  will  sometimes  be  careless,  third  persons  using  the 
station  cannot  possibly  foresee  the  doing  of  any  specific  care- 
less act  by  one  of  such  employees,  unless  such  act  is  pre- 
ceded by  something  which  suggests  the  likelihood,  or  at 
least  the  possibility,  of  its  taking  place.  In  the  present  case 
there  was  nothing  to  suggest  to  the  defendant  company,  any 
more  than  there  was  to  the  plaintiff,  the  possibility  of  danger 
to  the  latter,  until  the  actual  happening  of  the  accident. 
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Having  no  reason  to  except  its  occurrence,  the  company  was 
aader  no  obligation  to  take  steps  to  protect  the  plaintiff 
against  it. 

The  facts  of  this  case  as  developed  by  the  proofs  presented 
a  situation  which  called  for  the  direction  of  a  verdict  in  favor 
of  the  defendant.  The  rale  to  show  cause  should  be  made 
absolute 


PICKETT  V.  SOUTHERN  RY.  CO.,  CAROLINA  DIVISION. 

(Supreme  Coart  of  South  Carolina,  July  23,  1904.) 

[48  S.  E.  Rep.  466.  ] 

R«itroads~Consolidatlon—Tortt~Liability— Statute. 

Under  Act  Feb.  19,  1902  (23  St.  at  Large,  p.  1152),  providing  for 
the  consolidation  of  certain  railroads  under  the  laws  of  the  state,  and 
that  the  consolidated  company  shall  be  subject  to  alt  the  liabilities 
of  the  several  constituent  companies,  the  consolidated  company  is 
liable  for  a  tort  committed  by  a  constituent  company  before  the  con- 
aolidation. 

Instructions. 

A  statement  in  an  instruction  that  *'Tou  have  the  testimony  as  to 
that,"  is  not  a  charge  on  the    facts. 

Willfulness— Pleading. 

An  allegation  in  a  complaint  in  an  action  against  a  railroad  com- 
pany characterising  the  act  by  which  plaintiff  was  injured  as  reck- 
less, is  equivalent  to  characterizing  it  as  willful,  so  as  to  justify 
punitive  damages. 

Carriage  of  Passengers — Duty  to  Hold  Trains  for  Belated  Passengers.* 
Where  a  carrier  has  stopped  long  enough  to  allow  passengers  at    a 
regular  station  to  get  off  or  to  get  on,  it  owes  no   duty   to    hold    its 
train  for  a  belated  passenger. 

Same — BcMirdIng  Moving  Train — Advice  of  Ticket  Agent — Intentional 
Wrong — Punitive  Damages,  t 
Where  an  intending  passenger  was  late  at  the  depot,  and  the  ticket 
agent  advised  him,  as  the  train  began  to  move  away,  to  board  the 
same  at  once,  and  plaintiff  climbed  on  the  steps  of  the  nearest  car  as 
the  same  was  moving,  and  while  on  the  steps  was  jerked  off  and 
injured,  the  statement  of  the  ticket  agent  was  not  an  intentional 
wrong,  so  as  to  support  a  verdict  against  the  railroad  company  for 
punitive  damages. 

Appeal  from  CommoD  Pleas  Circait  Court  of  Orangeburg 
Coanty;  Jos.  A.  McCullougb,  Special  Judge. 

Action  byjohn  A.  Pickett  against  Southern  Railway  Com- 
pany, Carolina  Division.  From  judgnjent  for  plaintiff,  de- 
fendant appeals.     Reversed. 

W.  C.  Benet  and  E.  M.  Thomson,  for  appellant. 
Nelson  &  Nelson  and  Melton  &  Belser,  for  respondent. 

*  As  to  the  duties  of  a  carrier  relating  to  the  reception  of  passengers, 
see  generally,  foot-note  appended  to  Sharp  v.  New  Orleans  City  R. 
Co.  (I^.),  11  R.  R.  R.  668,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  668. 

tAa  to  the  right  to  recover  punitive  or  exemplary  damages  for  in- 
joriea  to  passengers,  see  foot-note  appended  to  McNamara  v.  St. 
I^onis  Transit  Co.  (Mo.),  12  R.  R.  R.  833,  35  Am.  A  Eng.  R.  Cas.,  N. 
8.,  832;  foot-note  appended  to  Chiles  v»  Southern  Ry.  (S.  Car.),  12 
It  R.  R.  750,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  750. 
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GARY,  A.  J.  This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintifi  through  the  negligence 
and  recklessness  of  the  defendant.  The  allegations  of  the 
complaint  material  to  the  questions  presented  by  the  ex- 
ceptions are  as  follows: 

''(4)  That  on  the  27th  day  of  December,  1901,  the  plainti£F 
went  to  said  depot  at  St.  Matthews  for  the  purpose  of  secur- 
ing transportation  therefrom  over  said  line  of  railroad  to  the 
said  city  of  Columbia  upon  the  regular  passenger  train 
thereon,  which,  according  to  the  schedule  then  of  force, 
passed  said  depot  at  or  about  34  minutes  past  8  o'clock  in  the 
evening,  that  plaintifi  reached  said  depot  in  ample  time  to 
permit  him  to  purchase  his  ticket  and  board  said  train  before 
it  left  said  station;  that,  although  it  was  then  a  very  short 
time  before  said  train  was  due,  there  was  no  agent  at  the 
ticket  ofBce  at  said  station,  and  plaintifi  was  unable  to  get  a 
ticket  thereat;  that  plaintiff  finally  found  said  agent  out  at 
the  train,  after  the  same  had  arrived  at  said  station,  and 
applied  to  him  to  have  said  train  wait  until  plaintiff  could  ob- 
tain a  ticket  and  get  on  board  the  cars;  that  said  train,  havini: 
in  the  meantime  begun  to  move  away  from  said  station,  said 
agent  told  plaintifi  to  board  the  same  at  once,  and  thereupon 
plaintiff  climbed  upon  the  steps  of  the  nearest  car  as  the 
same  was  moving  slowly  past,  and  proceeded  to  go  up  into 
said  car;  that  while  plaintiff  was  still  upon  the  steps  of  said 
car,  and  before  he  could  pass  therefrom  onto  the  platform  or 
into  the  interior  thereof,  the  said  train,  by  reason  of  the  neg- 
ligent, careless,  and  reckless  management  thereof  on  the  part 
of  the  employees  in  charge  of  the  same,  was  caused  to  give  a 
sudden  and  violent  jerk  and  lurch,  hurling  the  plaintiff  from 
the  steps  of  said  car  to  the  ground  and  beneath  the  wheels  of 
said  car. 

'*(s)  That  the  said  injuries  as  aforesaid  were  caused  to  the 
plaintiff  by  the  negligence,  fault,  carelessness,  and  reckless- 
ness of  the  said  South  Carolina  &  Georgia  Railroad  Com- 
pany, its  agents  or  lessees,  in  not  having  and  keeping  at  said 
ticket  office  at  said  time  an  agent  or  other  means  for  supply- 
ing plaintiff  with  the  ticket  required  for  transportation  over 
said  railroad;  in  failing  to  provide  at  said  station  a  careful 
and  competent  agent  for  the  transaction  of  its  business;  and 
in  providing  thereat  an  agent  who  was  careless,  incompetent, 
and  inattentive  to  his  duties;  and  in  failing  to  have  said  train 
wait  or  stopped  to  permit  plaintiff  to  board  same;  and  in 
directing  plaintiff  to  get  aboard  said  train  while  it  was  mov- 
ing off  as  aforesaid;  and  in  causing  said  train  to  give  a  sud- 
den and  violent  lurch  and  jerk  in  the  manner  it  did  while 
plaintiff  was  upon  the  steps  of  said  car  and  in  the  act  of 
boarding  the  same  as  aforesaid;  by  reason  of  all  and  each  of 
which  negligent,  careless,  and  reckless  acts  the  plaintiff  was 
wounded  and  injured  in  the  manner  aforesaid." 

The  defendant  denied  the  material  allegations  of  the  com- 
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plaint,  and  set  up  as  a  defense  that  the  plaintiff's  injuries 
were  caused  by  his  own  negligence.  The  defendant  also 
alleged  as  a  defense  ''that  on  the  27th  day  of  December, 
1901,  when  it  is  alleged  that  the  plaintiff,  John  Alexander 
Pickett,  was  injured,  the  South  Carolina  &  Georgia  Railroad 
Company  was  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  South  Caro- 
lina, and  owned  the  certain  line  of  railroad  (commonly  known 
as  the  South  Carolina  &  Georgia  Railroad)  extending  from 
the  city  of  Columbia  to  the  city  of  Charleston,  in  said  state; 
but  it  further  alleges  that  at  said  time  the  said  line  of  rail* 
road  was  under  lease  to  the  Southern  Railway  Company,  the 
said  lease  bearing  date  the  i8th  day  of  April,  1899,  sind  being 
for  a  term  of  thirty  years,  and  was  at  the  said  time  operated 
by  the  said  railway  company  under  the  terms  pf  said  lease. 
Defendant  alleges  that,  if  there  was  or  is  any  right  of  action 
for  such  alleged  injury  to  the  said  Pickett,  an  action  for  the 
same  should  be  brougth  against  the  said  lessor  or  its  lessee, 
aad  not  against  this  defendant,  which  is  a  corporation  duly 
created  and  organized   under  the  statutes  of  this  state  ob 

the day  of  June,  1902,  subsequent  to  the  time  ''the 

said  John  Alexander  Pickett  is  alleged  to  have  been  injured." 

The  jury  rendered  a  verdict  against  the  defendant  for 
$8,000. 

The  first  question  that  will  be  considered  is  whether  his 
honor  the  presiding  judge  erred  in  refusing  the  defendant's 
motion  to  dismiss  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
it  for  the  reason  set  forth  in  its  defense.  Section  2050  of  the 
Code  of  Laws  of  1902  makes  lawful  the  consolidation  of  rail- 
road companies,  under  the  circumstances  therein  mentioned. 
Section  2051  provides  the  manner  in  which  the  consolida- 
tion is  to  be  made.     Sections  2052  and  2053  ^^^  sis  follows: 

"Sec.  2052.  Upon  the  making  and  perfecting  the  agree- 
ment and  act  of  consolidation,  as  provided  in  the  preceding 
section,  and  filing  the  same,  or  a  copy,  with  the  secretary 
of  state,  as  aforesaid,  the  several  corporations,  parties 
thereto,  shall  be  deemed  and  taken  to  be  one  corporation  by 
the  name  provided  in  said  agreement  and  act,  possessing 
within  this  state  all  the  rights,  privileges  and  franchises,  and 
subject  to  all  the  restrictions,  disabilities  and  duties  of  each 
of  such  corporations  so  consolidated. 

"Sec.  2053.  Upon  the  consummation  of  said  act  of  con- 
solidation, as  aforesaid,  all  and  singular  the  rights,  privileges 
and  franchises  of  each  of  said  corporations,  parties  to  the 
same,  and  all  the  property,  real,  personal  and  mixed,  and  all 
debts  due  on  whatever  account,  as  well  as  stocks,  sub- 
scription and  other  things  in  action  belonging  to  each  of  such 
corporations,  shall  be  taken  and  deemed  to  be  transferred  to, 
and  vested  in,  such  new  corporation,  without  further  act  or 
deed;  and  all  property,  all  rights  of  way  and  all  and  every 
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Other  interest,  shall  be  as  efiectaally  the  property  of  the  dcw 
corporation  as  they  were  of  the  former  corporation,  parties 
by  said  agreement;  and  the  title  to  real  estate,  either  by  deed 
or  otherwise,  under  the  laws  of  this  state,  vested  in  either  of 
such  corporations,  shall  not  be  deemed  to  revert,  or  be  in  any 
way  impaired  by  reason  of  this  chapter:  provided,  that  all 
rights  of  creditors  and  all  liens  upon  the  property  of  said 
corporations  shall  be  preserved  unimpaired ;  and  the  respect- 
ive corporations  may  be  deemed  to  continue  in  existence  to 
preserve  the  same;  and  all  debts,  liabilities  and  duties  of 
either  of  said  companies,  shall  thenceforth  attach  to  said 
new  corporatfon  and  be  enforced  against  it  to  the  same 
extent  as  if  said  debts,  liabilities  and  duties  had  been  in- 
curred or  contracted  by  it." 

The  first  section  of  an  act  approved  igth  of  February,  1902 
(Acts  of  1902,  page  1152),  provides:  ''That  the  Asheviile 
and  Spartanburg  Railroad  Company,  the  South  Carolina  and 
Georgia  Railroad  Company,  the  South  Carolina  and  Georgia 
Railroad  Extention  Company,  and  the  Carolina  Midland  Rail- 
way Company  be,  and  hereby  they  are,  authorized  to  consoli- 
date their  capital  stocks,  franchises  and  properties  with  each 
other  under  the  laws  of  this  staie^  upon  the  payment  of  the 
fees  now  required  by  law:  provided,  that  from  and  after  sucb 
consolidation  or  merger,  the  consolidated  company  shall  pos- 
sess and  may  exercise  all  the  rights,  privileges  and  franchises, 
and  shall  be  subject  to  all  the  liabilities  of  the  said  several 
constituent  companies.'*  (Italics  ours.)  In  the  agreement 
under  which  these  corporations  were  consolidated  is  the  pro- 
vision that  the  name  of  the  new  corporation  shall  be  ''South- 
ern Railway,  Carolina  Division.''  By  reference  to  the  act  of 
1902  it  will  be  seen  that  the  consolidation  was  to  be  made 
"under  the  laws  of  the  state,"  and  that  the  consolidated  com- 
pany "shall  be  subject  to  all  the  liabilities  of  the  said  several 
constituent  companies.''  The  language  last  mentioned  evi- 
dently has  reference  to  liabilities  existing  before  the  consoli- 
dation, for  after  that  time  the  constituent  corporations  ceased 
to  exist  as  such  (except  for  the  certain  purposes  mentioned 
in  the  statute),  and  could  not  any  longer  incur .  liabilities. 
Not  only  is  the  defendant  made  liable  for  debts  existing 
against  the  constituent  corporations  at  the  time  of  consolida- 
tion by  section  2053  of  the  Code  of  Laws,  but  likewise  by  the 
act  of  1902. 

The  appellant  relies  upon  the  case  of  Stewart  v.  Ry.  Co., 
64  S.  C.  92,  41  S.  E.  827.  That  case,  however,  simply  de- 
cided that  the  constituent  corporation  remained  liable  for 
debts  existing  against  it  at  the  time  of  the  consolidation,  but 
the  question  whether  the  consolidated  corporation  was  also 
liable  was  not  involved  in  that  appeal.  Our  construction  of 
the  general  statute  and  the  act  of  1902  is  that  the  consolidated 
corporation,  as  well  as  the  constituent  corporation,  is  liable 
for  debts  existing  against  the  constituent  corporation  at  the 
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time  of  consolidation.  These  views  are  in  harmony  with  the 
case  of  Jones  v.  Ry.  Co.»  6?  S.  C.  i8i,  45  S.  E.  i88.  This 
disposes  of  the  first,  eleventh,  and  twelfth  exceptions. 

The  second  ezcepticn  is  as  follows:     ''(2)  Because  his 
hooor  erred  in  charging  the  jury  as  follows:    'Negligence  in 
directing  the  plaintiff  to  go  aboard  said  train  while  it  was 
moving  off,  in  causing  said  train  to  give  a  sodden  and  violent 
larch  or  jerk  while  plaintiff  was  on  the  steps — ^you   have  the 
testimony  as  to  that.'     It  is  respectfully  submitted  that  when 
his  honor  said,  'You  have  the  testimony  as  to  that/  he  was 
charging  in  respect  to  matters  of  fact,  in  violation  of  the  con- 
stitutional inhibition  in  that  regard."    The  record  contains 
the  following  statement  out  of  which  this  question  arose: 
^'Negligence  'in  directing  the  plaintiff  to  get  aboard   said 
train  while  it  was  moving  off,  in  causing  said  train  to  give  a 
sudden  and  violent  lurch  or  jerk'  while  plaintiff  was  on   the 
steps— you  have  the  testimony  as  to  that,  under  the  circum- 
stances of  the  case.     Do  you  believe  that  the  railway  did 
give  a  sudden  and  violent  lurch — jerk — to  the  train,  and  was 
it  such  negligence,  under  the  definition  which  I  have  de- 
scribed to   you,  and  did  it  result  in  injury  to  the   plaintiff  as 
the  proximate  cause?     If  so,  and  plaintiff  himself  did  not 
contribute  to  his  injury — the  proximate  cause  of  his  injury — 
then  be  would  be  entitled  to  a  verdict."     This  was  part  of 
the  charge   in  which  the  presiding  judge  stated  the  alleged 
acts  of  negligence,  and  then  instructed  the  jury  as  to  the  law 
applicable  to  each.    The  plaintiff  had  introduced  testimony 
for  the  purpose  of  showing  negligence  in  the  particular  mi>n- 
tioned,  and   the  remark  of  the  presiding  judge,   "You  have 
the  testimony  as  to  that,"  simply   meant  that  they  were  to 
determine  the  facts  from  the  testimony.     This  is  shown  by 
the  language  immediately  following  that  remark.     He  did 
not  undertake  to  give  his  opinion  upon  any  fact  that  was  in 
dispute.     Furthermore,  in   Turner  v.  Lyles,  68  S.  C  392,  48 
S.  E.  392,  the  court  says:    "Since  the  Constitution  of  1895, 
judges  are  not  permitted  to  state  the  testimony  to  the  jury, 
hot  it  is  not  every  statement  of  the  testimony  that  will  entitle 
the  appellant  to  a  new  trial.     The  statement  must  be  of  tes- 
timony upon  a  fact  in  issue,  and  there  must  be  reasonable 
gronnds  for  supposing  that  the  jury  may  have  been  influenced 
bv  such  statement  in  a  manner  prejudicial  to  the  rights  of 
the  appellant."    This  court  is  satisfied  that  the  remark   of 
his  honor  the  presiding  judge  was  not  prejudicial  to  the 
rights  of  the  appellant  in  this  case. 

The  next  question  for  consideration  is  whether  his  honor 
the  circuit  judge  erred  in  ruling  that  the  allegations  of  the 
complaint  were  sufficient  to  entitle  the  plaintiff  to  punitive 
damages.  This  depends  upon  the  interpretation  of  the  word 
'^reckless."  In  Webster's  International  Dictionary  the  word 
"reckless"  is  defined  as  "rashly  negligent;  utterly  careless 
or  heedless."    In   Proctor  v.  R.  R.,  61  S.  C.  170.  39  S.  E. 

14  R  R  R— 18 
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351,  the  court  says:  ''It  is  quite  true  that  oegligence  may 
be  so  gross  as  to  amount  to  recklessness,  but  when  it  does  it 
ceases  to  be  mere  negligence,  and  assumes  very  much  the 
nature  of  willfulness;  so  much  so  that  it  has  been  more  than 
once  held  in  this  state  that  a  charge  of  reckless  misconduct 
will  justify  the  jury,  if  the  same  be  proved,  in  awarding 
punitive,  vindictive,  or  exemplary  damages,  while  it  never 
has  been  held,  so  far  as  we  are  informed,  that  the  jury,  under 
a  charge  of  mere  negligence,  would  be  justified  in  awarding 
vindictive  or  exemplary  damages.  One  in  charge  of  so 
powerful  and  dangerous  a  piece  of  machinery  as  a  locomo- 
tive is  bound  to  use  care  in  operating  it,  so  as  to  avoid,  as 
far  as  practicable,  doing  injuries  to  others;  and  if  he  uses 
such  machinery  recklessly,  and  without  regard  to  the  rights 
of  others,  his  conduct  may  as  well  be  characterized  by  the  term 
'willful'  as  by  the  term  'reckless,'  for  the  difierence  in  this 
regard  between  recklessness  and  willfulness  is  scarcely  appre- 
ciable.'* This  is  conclusive  of  the  question  under  considera- 
tion, and  sustains  the  ruling  of  the  circuit  judge.  This 
disposes  of  the  third,  fourth,  fifth,  sixth,  seventh,  and  ninth 
exceptions. 

The  eight  exception  is  as  follows:  "(8)  Because  his  honor 
erred  in  refusing  to  charge  the  defendant's  fifth  request  to 
charge,  which  was  as  follows:  'If  the  evidence  shows  that 
the  train  had  started  off  and  was  in  motion,  then  there  was 
no  obligation,  statutory  or  otherwise,  upon  the  defendant  to 
cause  the  train  to  wait  or  to  be  stopped  to  permit  the  plain- 
tiff to  get  on  the  train.'  "  Section  2134  of  the  Code  of  Laws 
is  as  follows:  "Every  railroad  company  in  this  state  shall 
cause  all  its  trains  of  cars  for  passengers  to  entirely  stop  upon 
each  arrival  at  a  station  advertised  by  such  company  as  a 
station  for  receiving  passengers  upon  such  trains  for  a  time 
sufficient  to  receive  and  let  off  passengers."  It  will  thus  be 
seen  that  the  statute  has  made  provisions  for  persons  desiring 
to  board  the  train.  The  railroad  company  owes  no  duty  to  a 
belated  passenger  to  stop  its  train  in  any  other  manner  than 
that  required  by  the  statute.  Creech  v.  Ry.,  66  S.  C.  528,  45 
S.  E.  86.  A  contrary  doctrine  would  tend  to  disarrange  the 
schedules  of  the  railroad  company,  and  thus  enhance  the 
danger  to  the  traveling  public.  It  was,  therefore,  error  to 
refuse  the  request. 

The  tenth  exception  is  as  follows:  "(10)  Because  his 
honor  erred  in  refusing  to  charge  the  defendant's  seventh 
request,  which  was  as  follows:  'There  being  no  testimony 
in  this  case  which  would  warrant  or  support  a  verdict  of 
exemplary  or  punitive  damages,  I  charge  you  that  you  cannot 
award  any  such  damages.' "  The  only  testimony  which  we 
deem  it  necessary  to  discuss  specifically  in  this  connection  is 
whether  the  testimony  that  the  depot  agent  told  the  plaintiff 
to  "go  and  get  on  the  train"  while  it  was  in  motion  tended 
to  show  that  the  plaintiff  was  entitled  to  punitive  damages  on 
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account  of  recklessness.  It  was  only  by  constrning  the  word 
^'reckless"  as  the  equivalent  o(  the  word  ''wilHur'  that  this 
coart  was  able  to  say  that  the  allegations  of  the  complaint 
were  snCBcient  to  sustain  a  recovery  for  punitive  damages. 
We  shall  accord  to  it  that  interpretation  in  determining  the 
question  presented  by  the  exception.  We  are  satisfied  that 
the  words  used  by  the  depot  agent  to  the  plaintiff  were  in- 
tended as  a  mere  suggestion,  and  for  the  plaintiff's  benefit; 
that  there  was  no  intentional  wrong  on  the  part  of  the  agent, 
nor  willful  disregard  of  the  plaintiff's  right.  It  was  error* 
therefore,  not  to  charge  as  requested. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  case  remanded  to  that 
court  for  a  new  trial. 


SHAW  V.  MANCHESTER  ST.  KT. 

(Supreme  Court  of  New  Hampshire,  Hillsborough,  Oct.  4,  1904. ) 

[58  Atl.  Rep.  1073.] 

Conductors — Assumption  of  Risk.* 

A  street  car  conductor,  who  continues  In  service  knowing  of  the 
company's  failure  to  provide  a  sufficient  number  of  cars  to  accom- 
modate the  business,  assumes  the  risks  incident  to  the  service. 

Fellow  Servants — Conductor  and  Car  Starter. f 

Where  a  street  car  was  found  defective  and  marked  for  repairs  by 
the  proper  inspector,  the  company  is  not  liable  to  a  conductor  for  ln« 
juries  resulting:  from  the  car  starter  ignoring  the  mark  for  repairs 
and  sending  the  car  out  for  service,  such  act  being  the  negligence  of 
a  fellow  servant. 

ExceptioDS  from  Superior  Court,  Hillsborough  County; 
Peaslee,  Judge. 

Action  by  Eugene  H.  Shaw  against  the  Manchester  Street 
Railway.  Plaintiff  had  judgment,  and  defendant  brings 
exceptions.     Exceptions  sustained. 

The  evidence  tended  to  prove  the  following  facts:  On 
Saoday.  October  lo,  1897*  the  plaintiff  was  conductor  upon 
the  forward  one  of  two  cars  passing  in  a  northerly  direction 
over  the  defendants'  railway  in  Elm  street,  Manchester,  be- 
tween the  transfer  station  and  the  foot  of  Manchester  street. 
The  car  stopped  to  allow  a  passenger  to  alight,  and  was  run 
iato  by  the  rear  car — an  open  one — in  consequence  of  the 
motorroan's  inability  to  seasonably  stop  because  of  a  defect 

*For  the  general  principles  involved  in  the  doctrine  of  assump- 
tion of  risks  by  employees,  see  foot-notes  appended  to  Illinois  Term- 
inal R.  Co.  V.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  A  Eng.  R. 
Cat.,  N.  S.,  683,  where  all  the  preceding  authorities  in  this  series 
are  collected  or  referred  to. 

tAs  to  whether  a  yardmaster  is  the  fellow  servant  of  trainmen,  see 
foot-note  appended  to  Pennsylvania  Co.  v.  Fishack  (C.  C.  A.),  9  R. 
R.  R.  as,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  85,  where  all  the  preceding 
aathoritses  in  this   series  are  collected  or  referred  to. 
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in  the  brake  staff  at  the  forward  end   of  the  rear  car.     The 
plaintifl  was  injured  by  the  collision.     The  defendants  had  a 
master  mechanic,  whose  duties  were  ''to  see  that  repairs  were 
properly  done;  cars  safe  to  put  on  the  street."     If  a  car  be- 
came disabled,  it  was  reported  to  him  or  at  the  office  by   the 
conductor.     A  general  inspection  of  cars  was  made  at  night 
by  car  inspectors  acting  under  the  master  mechanic.     If  they 
discovered  defects  in  a  car  which  they  were  unable  to  repair 
themselves,  they  placed  upon  it  a  tag  bearing  the  words,  ''To 
be  left  in,"  and  left  a  report  of  the  fact  on  the  master  me- 
chanic's desk.     The  tag  indicated  that  the  car  was  to  be  left 
in  for  repairs.     The  defendants  also  had   a  car  starter  and 
street  inspector,  whose  duty  it  was  to  select,  put  out,  and 
start  cars  from  the  car  barn  on  the  difierent  lines  at  the 
proper  times,  and  to  see  that  the  cars  were  all  running,  or 
the  men  attending  to  their  duties.     He  had   no  authority  to 
start  a  car  that  was  tagged  for  repairs.     The  defendants  were 
short  of  open  cars  for  use  on  Sundays  and   holidays,  and   the 
plaintiff  well  knew  the  fact.     The  defect  in  the  brake  staff  of 
the  rear  car  was  discovered  the  night  before  the  accident,  and 
a  tag,  "To  be  left  in,"  was  placed  upon  it.     The  car  starter 
saw  the  tag,  but  because  there  were  no  other  cars  to  accom- 
modate the  Sunday  travel,  he  started  the  defective  one  for  a 
trip  upon  the  "Lake  circuit,"  intending  that  it  should   go 
from  the  car  barn  to  Manchester  street  (a  short  distance} 
with  the  end   having  the  defective  staff  forward.     From  the 
latter  point  the  other  end  of  the  car  would   be    forward 
throughout  the  entire  route.     It  would  be  unnecessary  to  use 
the  defective  appliance,  and  consequently  the  car  would  be 
safe  and  suitable  for  the  trip.     If  the  car  had   proceeded 
directly  from  the  car  barn  to  Manchester  street,  there  would 
have  been  no  possibility  of  an  accident  of  the  kind  which 
occurred,  as  there  were  no  other  cars  upon  that  portion   of 
the  track  at  the  time;  but  in  consequence  of  a  misunder- 
standing of  orders  by  the  men  in  charge  of  the  car  it  was 
placed  on  a  wrong  track  at  first,  and  time  consumed  in  cor- 
recting the  mistake  brought  it  in  the  rear  of  the  plaintiff's 
car,  which  was  upon  its  regular  trip.     The  car  starter,  seeing 
that  the  car  was  upon  the  wrong  track,  directed  that   it 
should  be  transferred  to  the  track  intended,  or  assisted   in 
making  the  transfer. 

Burnham,  Brown,  Jones  &  Warren,  for  plaintiff. 
Oliver  E.  Branch,  for  defendant. 

CHASE,  J.  The  defendants'  failure  to  provide  a  sufficient 
number  of  open  cars  for  the  accommodation  of  their  business 
would  not  entitle  the  plaintiff  to  a  judgment  in  his  favor, 
even  if  it  were  found  that  the  deficiency  was  the  proximate 
cause  of  his  injury;  for,  well  knowing  of  such  failure,  he 
voluntarily  continued  in  the  service,  and  thereby  assumed 
the  risk  of  injury  from  that  cause.     Collins  v.  Car  Co.,  68  N. 
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H.  196,  38  AtL  1047;  Burnham  v.  Railroad,  68  N.  H.  567,  44 
AtL  750;  Young  V.  Railroad,  69  N.  H.  356,  41  Atl.  268;  Mor- 
pby  V.  Railway  (N.  H.)  58  Atl.  83S. 

The  only  other  negligence  alleged  is  that  of  the  car  starter 
in  sending  the  defective  car  over  the  road  behind  the  car  on 
which  the  plaintiff  was  employed.     To  render  the  defendants 
liable  to  the  plaintiff  for  this  negligence,  it  mnst  appear  that 
the  car  starter  was  acting  in  the  performance  of  a  nondelega- 
ble duty  owed  by  the  defendants  to  the  plaintiff;  or,  in  other 
words,  that  his  act  was  essentially  a  master's  act,  as  distin- 
guished from  a  servant's  act.     One  of  the  defendants'  non- 
delegable duties  was  to  exercise  ordinary  care  in  maintaining 
their  cars  in  suitable  repair  for  the  uses  to  be  made  of  them. 
They  attempted  to  perform  this  duty  through  the  agency  of 
the  master  mechanic  and  employees  acting  under  his  direc- 
tion.    The  car  starter  was  not  intrusted  with  the  exercise  of 
any  portion   of  their  discretion  relating  to  the  provision  of 
cars,  or  the  maintenance  of  them  in  suitable  repair,  or  the 
determination  of  the  question  whether  cars  were  suitable  for 
ase.     He  had  nothing  whatever  to  do  with  these  matters. 
His  duty  was  to  superintend  the  use  of  cars  that  the  defend- 
ants furnished  for  use.     The  performance  if  it  began  where 
the  performance  of  the  nondelegable  duty  of  the  defendants 
ended.    There  was  no  evidence  tending  to  show  the  exist- 
ence of  a  custom  of  sending  cars  over  the  road  that  were 
tagged  for  repairs.     So  far  as  appears,  this  was  the  only  in- 
stance of  the  kind  within  the  history  of  the  defendants'  busi- 
ness.   There  is,  therefore,  no  ground  for  claiming  that  the 
car  starter  had  authority  for  his  act  by  implication.     Fur- 
thermore, all  the  evidence  tends  to  prove  that  there  was  no 
negligence  on  the  part  of  the  defendants  in  the  performance 
of  the  duty  under  consideration.    The  defect  in  the  brake 
staff  was  seasonably  discovered  by  their  agents  or  servants. 
The  car  was  withdrawn  from  service  for  the  time  being  for 
the  purpose  of  making  the  needed  repairs,  and  sufficient  no- 
tice of  the  fact  was  given.     The  case  in  this  respect  differs 
80  materially  from  Rodney  v.  Railway,  127  Mo.  676,  28  S.  W. 
887,  30S.  W.  150,  cited  by  the  plaintiff,  that,  if  the  law  of  Mis- 
souri relating  to  master  and  servant  were  like  that  of  this 
state,  the  case  would  be  an  authority  inferentially  in  favor  of 
the  defendants,  rather  than  the  plaintiff.     It  is  not,  and  can- 
not with  reason  be,  asserted  that  there  was  any  want  of 
ordinary  care  in  these  acts;  nor  can  it  be  reasonably  asserted 
that  there  was  unreasonable  delay  in  making  the  repairs.     If 
the  defect  had  not  been  discovered,   or,   being  discovered, 
the  car  had  not  been  withdrawn  from  service,  the  question 
would  present   a  very  different  aspect. 

But  the  plaintiff  says  these  acts  were  not  a  full  performance 
of  the  defendants'  duty;  that  the  duty  included  an  obligation 
that  they  personally  should  see  to  it  that  the  defective  car 

did  not  go  into  the  hands  of  their  employees  for  use.     This 
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position  is  not  tenable.  As  before  suggested,  the  master's 
full  duty  consists  in  the  exercise  of  care  in  providing  suitable 
instrumentalities  and  maintaining  them  in  a  suitable  state  of 
repair.  The  servant's  duty  relates  to  the  use  of  the  instru- 
mentalities furnished.  ''The  line  of  demarcation  here  be- 
tween the  absolute  duty  of  the  master  and  the  duty  of  t£ie 
servants  is  the  line  that  separates  the  work  of  construc- 
tion, preparation,  and  preservation,  from  the  work  of 
operation."  St.  Louis,  etc.,  R.  R.  v.  Needham,  63  Fed. 
107,  II  C.  C.  A.  56.  25  L.  R.  A.  833.  The  car  starter's 
act  of  sending  a  car  out  cannot  reasonably  be  classed 
as  work  of  construction,  preparation,  or  repair.  It 
requires  no  exercise  of  the  master's  discretion  in  respect 
to  these  matters.  Where  several  cars  are  furnished  for  use,  the 
designating  of  one  for  a  particular  trip — when,  as  in  tbi? 
case,  the  act  does  not  include  a  determination  respecting  its 
suitableness  for  use-— is  simply  one  step  in  the  use  of  the  car 
for  that  trip.  It  is  in  no  sense  a  preparation  of  the  car  for 
use.  The  act  does  not  differ  in  inherent  character  from  the 
acts  of  the  motorman  in  putting  on  and  shutting  ofl  the 
power,  or  in  setting  and  releasing  brakes.  It  is  a  detail  in 
the  use  of  the  instrumentality,  not  in  the  provision  of  instra-* 
mentalities,  or  in  their  maintenance  in  a  suitable  condition  for 
use.  Labatt,  M.  &  S.  §§  603,  621.  The  fact  that  the  act  in 
this  instance  was  unauthorized  does  not  change  its  inherent 
character;  rather  it  tends  to  disclose  its  character.  Authority 
to  put  such  a  car  to  use  would  include  authority  to  exercise 
the  defendants'  discretion  in  deciding  upon  its  suitableness 
for  use  under  the  circumstances.  On  the  other  hand«  absence 
of  authority  to  use  shows  want  of  authority  to  represent  the 
master  in  the  only  particular  which  distinguishes  the  act  as 
masterful.  If  the  defect  in  the  car  had  not  been  discovered,, 
or  if  it  had  not  been  withdrawn  from  service,  or  the  car 
starter  had  had  authority  to  use  it,  the  negligence  of  the  act 
in  sending  the  car  out  would  be  chargeable  to  the  defendants^ 
not  merely  because  of  the  designation  of  the  car  for  use,  but 
because  of  the  failure  to  use  reasonable  care  in  keeping  the 
car  in  suitable  repair.  The  car,  at  the  time  it  was  sent  oat, 
was  not  an  instrumentality  furnished  by  the  defendants  for 
use  in  their  business,  and  for  the  time  being  they  owed  the 
plaintiff  no  duty  with  respect  to  its  condition.  The  car 
starter's  act  was  not  that  of  a  servant  acting  within  the 
scope  of  his  authority,  but  the  act  of  a  mere  volunteer  hav- 
ing no  authority  whatever.  See  McGill  v.  Granite  Co.,  70 
N.  H.  I2S,  128,  46  AtL  684,  8s  Am.  St.  Rep.  618;  Turley  v. 
Railroad,  70  N.  H.  348,  47  Atl.  261 ;  Andrews  v.  Green,  62  N. 
H.  436;  Durgin  v.  Munson,  9  Allen,  396,  85  Am.  Dec.  770. 
It  closely  resembles  the  acts  of  servants  who  put  tools  fur- 
nished them  by  the  master  to  uses  for  which  they  were  not 
intended.  Young  v.  Railroad,  69  N.  H.  356,  41  At!.  268; 
Morrison  v.  Fibre  Co.,  70  N,  H.  406,  47  Atl.  412,  85  Am.   St. 
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Rep.  634.  The  defendants  are  no  more  responsible  for  it 
than  they  woald  be  for  a  like  act  by  one  of  their  condnctors 
or  motormen,  or  by  a  mere  stranger. 

The  inso£Bciency  in  the  supply  of  cars  did  not  change  the 
character  of  the  car  starter's  act  from  that  of  a  servant  to  that 
of  a  master.     As  before  remarked,  he  had  no  authority  to 
supply  the  deficiency.     After  the  defendants  withdrew  the 
car  frona  service,  the  extent  of  their  business  was  limited  by 
the  facilities  they  had  left  for  doing  business.     The  situation 
was  as  if  the  defective  car  had  no  existence.     They  were  un- 
der no  obligation  to  the  plaintiff  or  the  public  to  continue  the 
car  in  use.     They  were  not  bound  to  carry  all  passengers  the 
instant  they  presented  themselves.     If  they  furnished  reason- 
able facilities  and  received  passengers  without  discriminatibn 
so  long  as  they  had  room  to  accommodate  passengers,  they 
fafiUed  their  duty  as  common  carriers.     Bennett  v.  Dutton, 
10  N.  H.  481.     The  car  starter  certainly  had  no  authority  to 
enlarge  their  business.     Any  attempt  of  his  in  that  direction 
would  be  bis  act,  and  not  that  of  the  defendants. 

The  plaintiff  does  not  allege  that  his  injury  was  due  to  a 
failure  of  the  defendants  to  make  and  promulgate  reasonable 
rules  for  the  government  of  their  employees  in  their  business. 
He  could  not  reasonably  take  this  position,  for,  as  before 
remarked,  the  evidence  indubitably  shows  that  the  defect 
was  seasonably  discovered,  and  reasonable  precautions  were 
taken  to  prevent  the  employees  from  injury  by  it. 

Nor  did  the  the  negligence  alleged  consist  of  a  careless 
exercise  of  the  defendants'  discretion  in  fixing  times  for  the 
movement  of  cars  over  the  road.  It  was  not  the  sending  of 
a  car  over  the  road  in  the  rear  of  the  car  on  which  the  plain- 
tiff was  employed  that  caused  his  injury,  but  the  use  of  a 
defective  car.  The  recent  case  of  Wallace  v.  Railroad,  72 
N.  H.  504.  57  Atl.  913,  furnishes  no  support  for  a  judgment  in 
the  plaintiff's  favor. 

The  facts  reported  do  not  tend  to  prove  want  of  care  on 
the  part  of  the  defendants  in  the  performance  of  any  non- 
delegable duty  which  they  owed  to  the  plaintiff,  but  only 
want  of  care  on  the  part  of  a  fellow  servant.  The  plaintiff 
assumes  the  risk  of  injury  from  such  negligence  when  he  en- 
tered the  defendants'  employ,  and  he  has  no  ground  of  action 
against  them  therefor. 

Exception  SQstained;  verdict  set  aside;  judgment  for  the 
defendants.    All  concurred. 
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SHADOAN'S  ADM'R  v.  CINCINNATI,  N.  O.  &  T.  P.  R.  CO. 

(Conrt  of  Appeals  of  Kentucky,  Oct.  27,  1904. ) 

[82  S.  W.  Rep.  567.] 

Master  and  Servant— Duties  Owing  Master— Injury  While  Not  Dis- 
charging Duty— Liability.* 
Where  a  brakeman  on  a  freight  train  went  into  the  cab  of  the  loco- 
motive of  another  train  to  secure  a  drink  of  water,  and  while  there 
for  that  purpose  the  two  trains  collided,  and  he  was  killed,  there 
could  be  no  recovery,  though  the  collision  was  due  to  the  negligence 
of  the  railroad's  servants,  deceased  not  being  in  the  discharge  of 
any  duty  to  the  master. 

Appeal  from  Circait  Court,  Pulaski  County. 
^'Not  to  be  ofiBcially  reported." 

ActioD  by  J.  L.  Shadoan's  administrator  against  the  Gia- 
cicnati.  New  Orleans  &  Texas  Pacific  Railroad  Company. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
AfiBrmed. 

W.  A.  Morrow  and  J.  W.  Colyar,  for  appellants 
O.  H.  Waddle  and  John  Galvin,  for  appellee. 

BARKER,  J.  J.  L.  Shadoan  was  a  brakeman  in  the 
employ  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railroad  Company,  a  corporation  operating  a  railroad  through 
the  state  of  Kentucky.  At  the  time  of  the  injury  complained 
of  in  this  action  he  was  first  brakeman  on  No.  38,  which  was  a 
freight  train  running  north.  At  Whitley,  Ky.,  it  met  No.  35, 
a  freight  train  running  south.  These  two  trains  stopped  un- 
der orders  at  the  point  of  meeting,  so  as  to  allow  No.  31  to 
pass  them.  No.  35  was  on  the  siding  and  No.  38  on  the  main 
track,  the  switch  of  the  siding  being  open,  and  the  two  trains 
stood  facing  each  other  at  from  30  to  50  yards  apart.  The 
road  at  this  point  was  down  erade  looking  north,  No.  38  be- 
ing on  the  higher  elevation.  The  day  being  warm,  the  en- 
tire crew  from  each  train  alighted  for  the  purpose  of  rest  and 
recreation  while  waiting  for  No.  31.  Appellant's  decedent 
had  gone  forward  and  thrown  open  the  switch  of  the  sid- 
ing, and  then  he  seems  to  have  climbed  into  the  cab  of  No. 
35,  in  order  (it  is  said)  to  obtain  a  drink  of  ice  water,  there 
being  none  on  bis  train.  At  this  time,  whether  from  a  defect 
in  the  throttle  of  the  engine  of  No.  38,  or  because  the  air 
had  so  leaked  from  the  air  brake  as  to  release  them  from  the 
wheels,  train  no  38  suddenly  started  and  rolled  down  against 
No.  35  with  such  force  as  to  crush  the  decedent  between  one 
of  the  cars  and  the  tender  of  the  engine  of  the  latter  train, 
inflicting  such  injuries  as  caused  his  death  within  an  hour  or 
two  thereafter.      To  recover  damages  for  this  injury  this 

*See  foot-note  appended  to  Louisville  &  N.  R.  Co.  v,  Hocker  (Ky.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  522;  Benson  v.  Chicago,  etc.,  Ry«  Co. 
(Minn.),  16  Am.  &  Bag.  R.  Cas.,  N.  8.,  546. 
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action  was  instituted,  it  being  alleged  in  the  petition  that  it 
was  caased  by  the  gross  negligence  of  appellee's  agents  and 
seryants.  On  the  trial  of  the  case,  at  the  close  of  appellant's 
(plaintiff's)  evtdencei  the  court  sustained  the  motion  of  appel- 
lee for  a  peremptory  instrnction  in  its  favor. 

Assominc:  that  the  collision  of  the  trains  was  the  result  of 
the  negligence  of  appellee's  servants,  we  think  the  trial  court 
raled  correctly  in  granting  the  peremptory  instruction  com- 
plained of.  Appellant's  decedent  was  on  train  No.  35  for  his 
own  convenience,  and  not  in  the  discharge  of  any  duty  to 
appellee.  In  the  case  of  L.  &  N.  R.  Co.  v.  Hocker,  1 1 1  Ky. 
707,  64  S.  W.  638,  6s  S.  W.  119,  one  of  the  employees  of  the 
railroad  company,  for  his  own  convenience,  had  gone  be- 
tween cars  in  its  yard,  where  he  was  injured  (it  is  alleged)  by 
the  gross  negligence  of  its  employees  in  backing  a  train 
against  the  cars  between  which  he  was  standing.  In  the 
opinion  it  is  said:  ''It  seems  to  us  from  the  undisputed  facts 
of  this  case  that,  as  appellee  was  not  in  his  place  of  business, 
or  in  the  discharge  of  any  duty  imposed  upon  him  by  his 
employment,  the  appellant  company  owed  him  no  duty  ex- 
cept to  avoid  injuring  him  after  it  had  discovered  his  perilous 
position."  This  principal  is  conclusive  of  the  case  at  bar, 
and  the  judgment  is  affirmed. 


CHATTANOOGA  ELECTRIC  RY.  CO.  v.  MOORE. 

(Supreme  Court  of  Tennessee,  Oct.  8,  1904.) 

182  S.  W.  Rep.  478.] 

Master  and  Servant— Personal  Injuries— Nsgliganca— Telephone  Poles 
Dangerously  near  Railroad  Track.* 
A  street  railroad  company  is  not  chargeable  with  negligence  in  per- 
mitting telephone  poles  to  be  erected  on  land  not  owned  or  controlled 
bj  it  so  near  the  track  as  to  be  dangerous  to  employees  operating 
cars. 

Appeal  from  Circuit  Court,  Hamilton  County;  M.  M. 
Allison,  Judge. 

Action  by  J.  N.  Moore  against  the  Chattanooga  Electric 
Railway  Company.  From  a  judgment  (or  plaintiff,  defend- 
ant appeals.     Reversed. 

J.  T.  Matthews  and  Jno.  H.  Earley,  for  appellant. 
Brown  &  Spurlock,  for  appellee. 

WILKES,  J.  This  was  an  action  for  damages  against 
the  Chattanooga  Electric  Railway  Company  and  the  East 
Tennessee  Telephone  Company.  There  was  a  trial  before  a 
jury  in  the  court  below,  and  a  verdict  and  judgment  for  $200 
against  the  electric  railway  company.     The  suit  as  to  the 

*8ee  section  XI  of  note,  8  R.  R.  R.  548,  31  Am.  &  Eng.  R.  Cas.,  N. 
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telephone  company  was  dismissed  before  trial.     The  electric 
company  has  appealed,  and  assigned  errors. 

The  plaintiff  was  a  conductor  on  the  electric  company's 
cars»  and  was  at  the  time  of  the  injury  leaning  out  of  the  rear 
of  his  car  on  one  side,  to  see  whether  his  trolley  wheel  was 
properly  adjusted  upon  the  speed  wire,  his  car  at  the  time 
being  in  motion,  when  his  head  came  in  contact  with  a  tele- 
phone pole  placed  about  34  inches  from  the  rail  of  the  car 
line  and  14  inches  beyond  the  side  of  the  coach  as  it  passed 
along  the  track.  The  theory  upon  which  the  recovery  was 
had  was  that  the  electric  company  was  negligent  in  allowing: 
the  poles  of  the  telephone  company  to  be  placed  so  near  its 
rails  as  to  be  dangerous  to  its  employees  in  operating  its 
cars.  The  conductor  knew  of  the  presence  and  proximity  of 
these  poles,  and  had  seen  them  often,  but  evidently  did  not 
have  them  in  mind  when  he  was  struck.  The  proof  tends  to 
show  that  he  might  have  adjusted  his  trolley  wheel  from  the 
rear  center  of  the  car  platform,  and  without  leaning  out  beyond 
its  side,  and  would  have  been  perfectly  safe  in  so  doing.  His 
back  was  towards  the  pole  when  struck. 

It  is  assigned  as  error  that  the  court,  in  substance,  charged 
that,  if  the  electric  company  permitted  the  telephone  com- 
pany to  erect  its  poles  so  near  to  the  track  as  to  be  dangerous 
to  employees  in  operating  the  cars,  or  permitted  them  to  so 
remain,  and  this  was  the  proximate  cause  of  the  injury,  the 
electric  company  would  be  liable. 

The  exact  charge  complained  of  is  as  follows: 

''If  this  pole  was  erected  by  the  telephone  company,  which 
is  not  a  defendant  in  this  suit,  and  if  it  was  placed  at  a 
dangerous  proximity  to  the  railroad,  and  if  the  defendant 
company  negligently  permitted  this  telephone  company, 
without  objection  on  its  part,  to  erect  this  pole  so  danger- 
ously close  to  its  track  that  it  was  dangerous  to  employees 
operating  cars  in  that  situation,  and  if  the  defendant  railway 
company  negligently  permitted  this  post  to  remain  in  this 
dangerous  condition,  if  you  should  find  that  it  was  in  a  dan- 
gerous condition  (that  is,  dangerously  close  to  the  track;  so 
close  to  the  track  that  it  was  dangerous  to  employees  on  the 
cars  in  the  discharge  of  their  duties;  that  there  was  danger 
from  this  post  to  the  employees),  and  if  the  plaintifi's  injury 
was  a  direct  and  proximate  result  of  the  negligence  of  the 
defendant  in  permitting  this  pole,  without  objection,  to  be 
placed  dangerously  near  the  track,  and  it  remained  there  for 
some  two  years  or  more,  then  this  defendant  company  would 
be  liable." 

We  think  this  charge  would  be  substantially  correct  if  the 
telephone  poles  had  been  placed  upon  the  premises  or  right 
of  way  of  the  electric  company,  but  not  if  they  were  situated 
upon  the  highway,  or  en  other  premises  of  which  the  electric 
company  had  no  control.  It  does  not  appear  that  the  electric 
company  had  any  right  of  way  at  the  place  of  injury  except 
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that  covered  by  its  cars  and  tracks.  It  simply  bad  a  fran- 
cbise  to  construct  and  operate  its  line  along  tbe  street  or 
bigbway. 

These  poles  being  on  land  not  belonging  to  tbe  electric 
company,  bat  on  the  public  bigbway  or  street,  over  wbicb 
tbe  electric  company  bad  no  authority,  there  was  no  obliga- 
tion on  tbe  part  of  tbe  electric  company  to  abate  them  as  a 
nuisance;  nor  did  it  have  any  power  over  them,  or  anything 
to  do  with  tbem,  more  than  any  other  citizen.  The  case  of 
Lucas  V.  St.  Louis  R.  R.  Co.  (Mo.)  73  S.  W.  589,  61  L.  R. 
A.  452,  is  directly  in  point,  and  laid  down  tbe  correct  rule  as 
follows : 

Plaintiff  sued  tbe  railroad  company  for  its  negligence  in 
maintaining  a  stump  on  tbe  sidewalk  so  close  to  its  track 
that  when  she  stumbled  over  the  same  and  fell  one  of  its  cars 
came  in    contact  with  her,  and  inflicted  upon  her  serious  in- 
juries.    The  lower  court,  in  its  charge,  authorized  the  jury  to 
find  judgment  against  the  defendant,  but  on  appeal  to  the 
Supreme  Court  the  cause  was  reversed  upon  the  ground  that 
the  evidence  showed  that  the  stump  was  tbe  remnant  of  a 
pole  which  had  been  planted  in  the  street  by  the  electric 
light  company,  and  was  not  on  the  property  of  tbe  defendant 
street  railway  company.    Among  other  things,  the  court  said : 
''If  any  owner  raises  up,  or  permits  any  one  else  to  do  so,  or 
keeps  up  or  fails  to  remove,  a  nuisance  on  his  own  premises,  by 
which  any  one  suffers  injury,  he  is  liable,  because  he  violates 
bis  duty  as  a  citizen.     If  any  one  creates  a  nuisance  upon  a 
public  highway,  he  is  primarily  liable  to  any  one  who  is  in- 
jored  thereby,  because  he  has  violated  his  duty  as  a  member 
of  society,  and  has  been  guilty  of  a  wrongful  act  for  which 
he  is  primarily  liable.     But  no  citizen  is  under  any  personal 
legal  obligation  to  remove  a  nuisance  from  a   public  high- 
way, notwithstanding  be  may  know  it  is  calculated  to  do  in- 
jury to  a  traveler  on  the  highway  if  it  is  allowed  to  remain 
there.    To  make  any  man  liable  for  a  tort,   he  must  have 
done  or  omitted  to  do  a  duty   imposed  upon  him  by  law.     In 
the  absence  of  such  a  duty,  there  is  no  liability.     Tbe  law 
imposes  no  duty  upon  tbe  defendant  to  remove  a  nuisance  in 
a  public  highway  which  it  did  not  put  there,  and  has  nothing 
more  to  do  with  than  any  other  citizen." 

The  question  of  contributory  negligence  on  the  part  of  the 
conductor  is  not  raised  by  the  assignment  of  errors,  and  we 
express  no  opinion  on  that  feature  of  the  case. 

We  are  of  opinion,  however,  that  it  was  reversible  error  to 
charge,  in  substance,  that  tbe  electric  railroad  company  would 
be  liable  for  tbe  erection  and  maintenance  of  these  poles  in 
the  highway  or  street  contiguous  to  the  line  of  the  road  un- 
less it  appeared  they  were  on  premises  which  the  electric 
company  owned  or  controlled,  and  for  this  error  tbe  judg- 
meut  of  the  court  below  is  reversed,  and  tbe  cause  is  re- 
manded for  a  new  trial,  and  appellee  will  pay  costs  of  appeal. 
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McHUGH  V.  MANHATTAN  RY.  CO. 
(Court  of  Appeals  of  New  York,  Nov.  15,  1904.) 

[72  N.  B.  Rep.  312.] 

Killing  of  Car  Coupler — Time  and  Cause  of  Accident—Question  for 
Jury. 
Where  there  is  evidence  that  plaintiff's  decedent,  when  last  seen, 
was  aboat  to  make  a  coupling  between  a  car  and  an  eng^ine;  that  no 
one  saw  him  come  out ;  that  the  coupling  was  made ;  and  that  hie 
body  was  found  at  about  the  place  where  it  was  made — the  time  when 
and  the  manner  in  which  the  accident  happened  to  him  through  al- 
leged negligence  of  defendant  railroad  company  in  starting  its  train 
is  a  question  for  the  jury. 

Same— Substitute  Train  Dispatcher  as  Vice  Principal  in  Starting 
Train.* 
Where  one,  in  the  absence  of  the  regular  train  dispatcher,  had  been 
accustomed  for  three  years  to  perform  his  duties,  his  act  in  starting* 
a  train  while  plaintiff's  decedent  was  coupling  or  attempting  to  with- 
draw to  a  place  of  safety  was  not  a  mere  detail  of  work,  under  the 
employers'  liability  act  (Laws  1902,  p.  1748,  c.  600,  §  1),  but  that  of 
a  superintendent,  for  whose  negligence  the  railway  would  be   liable. 

Appeal  from  Supreme  Court,  Appellate  Division,  First 
Department. 

Action  by  Kate  McHugh,  administratrix  of  Frank  McHugb, 
against  the  Manhattan  Railway  Company.  From  a  judgment 
of  the  Appellate  Division  (8;  N.  Y.  Supp.  184)  affirming  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Herbert  C.  Smyth  and  Millard  F.  Tompkins,  for  appellant. 
Joseph  H.  Adams  and  Charles  A.  Gardner,  for  respondent. 

CULLEN,  C.  J.  This  action  is  brought  under  the  em- 
ployers' liability  act  (chapter  600,  p.  1748,  Laws  1902),  the 
plaintiff  having  given  the  notice  to  the  defendant  required 
by  that  statute.  The  plaintiff's  intestate  was  a  coupler  in  the 
employ  of  the  defendant  in  its  yard  at  Rector  street,  in  the 
city  of  New  York.  At  this  point  the  elevated  trains  coming 
from  the  North  were  switched  over  to  the  north-bound  track. 
An  engine  stood  on  that  track,  ready  to  be  attached  to  what 
had  been  the  rear  of  the  incoming  train.  When  the  train 
was  brought  to  a  stop,  the  engine  was  backed  down  to  the  train 
and  coupled  with  it,  while  the  engine  at  the  other  end  of  the 
train  was  detached.  The  deceased's  business  was  to  couple 
the  waiting  engine  to  the  train.  In  the  performance  of  this 
duty,  it  was  necessary  for  him  to  go  between  the  engine  and 
the  car  platform,  couple  the  drawbar  on  the  engine  to  that 
on  the  car  by  a  link  and  pin,  connect  the  two  pieces  of 
vacuum  hose  by  which  the  brakes  are   operated,  and  fasten 

*Aa  to  whether  train  dispatchers  and  telegraph  operators  are  fellow 
servants  of  other  railroad  employees,  see  foot-note  appended  to 
Phinney  v.  Illinois  Cent.  R.  Co.  (Iowa),  12  R.  R.  R.  14,  35  Am.^& 
Sng.  R.  Cas.,  N.  8.,  14,  where  the  preceding  authorities  in  this 
series  are  referred  to. 
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two  safety  chains  from  the  engine  to  the  car;  one  being  on 
each  side  of  the  car.     At  this  yard  one  Coleman  was  the 
train  dispatcher.     By  the  rules  of  the  cocipany,    he  had 
"charge  of  the  yard  and  the  sidings  at  stations  where  trains 
are  made  np,  the  movement  of  trains  therein  and  of  the  yard 
force  employed  at  those  points."     Rule  183.     The  engine- 
men  were  directed  to  obey  the  orders  of  the ''train  dispatcher 
in  regard  to  shifting,  making  up  trains  and  starting  from 
terminals  while  engines  are  in  train  service."     Rule  123.     It 
was  the  duty  of  the  train  dispatcher  to  stand  on  the  plat- 
form, where  he  could  observe  the  coupling  of  the  fresh  engine 
to  the  train.     When  that  was  done,  and  the  time  for  de- 
parture  had   arrived,   by  pressing  a  button  he  sounded  an 
electric  gong  which  notified  the  conductor  and  guards  on  the 
train   that  the  train  was  ready  to  start.     The  signal  to  start 
was  thereupon  transmitted  by  the  guards  and  conductor  to 
the  engineer,  who  would  then  start  the  train.     In  the  ordi- 
nary operation  of  the  road,  about  two  minutes  elapsed  from 
the  time   the  train  entered  the  station  from  the  north  till  it 
started  on  its  return  trip.     Coleman  discharged  other  duties, 
which  at  times  required  him  to  turn  over  the  management 
and  dispatch  of  the  trains  to  his  telegraph  operator  or  train 
clerk,  one  Flanagan,  who  acted  for  Coleman  on  this  occasion. 
Sach  was  the  ordinary  course  of  business  as  it  had  continued 
for  three  years.     On  the  occasion  of  the  accident  which  is 
the  subject  of  this  suit,  the  plaintiff's  intestate  was  last  seen 
between  the  car  and  the  engine,  apparently  about  to  make 
the  coupling.     Shortly  after  Flanagan  sounded  the  gong  for 
the  train  to  move,  and  after  the  signal  had  been  transmitted 
by  the  guards  and  conductor  to    the  engineer,   the  train 
started.     In  a  very  short  period  a  cry  was  heard  from  under- 
neath the  car,  the  train  stopped,  and  deceased  was  found 
anshed  at  the  rear  truck  of  the  forward  car.     The  engineer 
testified  that  about  eight  seconds  elapsed  from  the  time  the 
dispatcher  sounded  the  gong  till  the  train  started  and  be 
heard  the  cry  of  the  deceased.     A  witness  not  connected 
with  the  road  says  that  about  a  second  of  time  elapsed  be- 
tween the  two  occurrences.     The  engineer  states  that  his 
engine  moved   some  10  or  11  feet  before  he  stopped  it.     On 
{i:oing  to  the  rear  of  his  engine  he  found  that  the  coupling 
had  been  completely  effected.     Flanagan  was  not  put  on  the 
stand  by  either  side.     At  the  close  of  the  evidence  the  court 
dismissed  the  complaint,  and  this  ruling  has  been  affirmed  by 
the  Appellate  Division  by  a  divided  court. 

It  is  quite  evident  that  there  are  three  questions  involved  in 
this  case:  (i)  The  sufficiency  of  the  evidence  to  show  how 
the  accident  happened.  (2)  If  it  happened  while  the  deceased 
was  coupling  the  train,  or  before  he  had  withdrawn  from 
between  the  car  and  engine  to  a  place  of  safety,  was  Flan- 
agan negligent  in  giving  the  signal  for  the  train  to  start?  (3) 
Was  the  defendant,  nnder  the  statute,  liable  for  Flanagan's 
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negligence  in  this  respect?*  As  to  the  second  qaestion,  the 
learned  Appellate  Division  was  of  opinion  that,  if  Flanagan 
started  the  train  before  the  deceased  had  withdrawn  from 
between  the  car  and  engine,  he  was  guilty  of  negligence,  or 
at  least  the  jury  might  so  find.  We  think  the  proposition  too 
clear  to  require  any  discussion.  The  third  question — as  to 
the  liability  of  the  defendant  for  the  negligence  of  Flanagan 
— the  learned  court  did  not  determine,  but  placed  its  decision 
affirmii  g  the  nonsuit  below  on  the  ground  that  the  plaintiff 
had  not  shown  where  the  deceased  was  at  the  time  Flanagan 
bad  sounded  the  gong,  or  that  he  was  then  actually  engaged 
in  his  work.  It  was  said  by  the  learned  court:  '^It  is  as 
reasonable  to  suppose  that  he  [deceased]  had  stepped  back 
from  the  car,  having  completed  his  work  of  coupling  the 
train  with  the  engine,  and  that  in  some  way  his  clothing  was 
caught  by  the  train,  or  as  the  train  started  he  slipped  and 
fell,  or  that  he  attempted  to  cross  between  the  engine  and  the 
car  to  the  platform,  as  it  is  to  suppose  that  the  starter  started 
the  train  when  the  deceased  was  between  the  engine  and  the 
car."  To  this  view  we  cannot  assent.  It  was  a  question  of 
fact  for  the  jury  to  determine  how  the  accident  occurred.  We 
concede  that  there  must  be  some  evidence  upon  which  the 
jury  can  base  its  determination,  and  that  determination  must 
not  be  mere  conjecture.  But  the  only  person,  with  the  pos- 
sible exception  of  Flanagan,  who  knew  the  exact  position  of 
the  deceased  when  the  train  started,  was  the  deceased  bim- 
self.  ''If  he  had  survived  the  accident,  it  would  have  been 
necessary  for  him,  in  order  to  meet  the  burden  of  proof,  to 
state  what  he  did  and  what  he  tried  to  do,  fully  and  explicitly ; 
but,  as  he  is  dead,  less  evidence  is  required  of  his  personal 
representatives.''  Schafer  v.  Mayor,  etc.,  of  N.  Y.,  154 
N.  Y.  466,  48  N.  E.  749.  The  last  position  in  which 
the  deceased  was  seen  before  the  accident  was  stand- 
ing at  the  platform  of  the  car,  ready  to  make  the  coup- 
ling. That  he  went  between  the  cars  and  made  the 
coupling  is  certain,  not  only  from  the  testimony  of 
the  engineer  of  the  train,  but  from  the  fact  that  the  train 
moved;  and  there  is  no  evidence  to  show  that  from  that 
position  he  ever  came  out.  If  the  engineer's  estimate  of  the 
distance  his  engine  moved — 10  or  11  feet — is  correct,  the  place 
where  the  deceased  was  found  under  the  cars  would  seem  to 
indicate  that  he  had  been  struck  down  at  the  very  place 
where  he  made  the  coupling.  In  addition  to  this,  when  there 
is  considered  the  very  brief  period  of  time  during  which  the 
deceased  was  compelled  to  do  the  several  parts  of  his  work 
— putting  the  link  througb  the  drawheads«  connecting  the 
vacuum  hose,*  and  fastening  the  safety  chains — we  think  the 
jury  might  well  have  found  that  the  train  was  started  before 
the  deceased,  after  the  completion  of  his  work,  had  been 
able  to  get  out  from  between  the  cars. 
It  may  be  conceded  that,  apart  from  the  provisions  of  the 
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employers'  liability  act,  the  defendant  would  not  have  been 
liable  to  its  employees  for  the  negligence  of  either  Coleman 
or  Flanagan.     Loughlin  v.  State  of  N.  Y.,  105  N.  Y.  IS9»  11 
N.  £.  371.     By  that  statute,  however,  a  new  liability  was  im- 
posed  on  the  master.     Section  i  gives  an  employee  or  his 
personal  representative,  in  case  the  injury  results  in  death, 
the  right  to  compensation  where  he  has  been  injured  by  reason 
''of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer intrusted  with  and  exercising  superintendence,  whose 
sole  or  principal  duty  is  that  of  superintendence,  or  in  the 
absence  of  such  superintendent,  of  any  person  acting  as 
superintendent  with  the  authority  or  consent  of  such  em- 
ployer."    The  learned  counsel  for  the  respondent  concedes 
that  Coleman  was  a  superintendent,  within  the  terms  of  the 
statute.     Coleman's  own  evidence  was  sufficient  to  justify  a 
finding  that  the  defendant  consented  to  Flanagan's  acting  as 
bis  substitute  in  starting  the  trains  from  the  yard.     But  the 
learned  counsel  for  the  respondent  contends  that  the  particu- 
lar duty  of  seeing  that  the  coupling  was  made  and  the  coupler 
safely  withdrawn,  and  thereupon  giving  the  signal  to  start 
the  train,  whether  performed  by  Coleman  or  Flanagan,  was 
not  in  the  nature  of  superintendent,  but  merely  a  detail  of 
the  work,  for  negligence  in  the  discharge  of  which  duty  by 
either  employee  the  defendant  was  not  liable  under   |he 
statute.     This  is  the  most  serious  question  presented  by  the 
case.     Doubtless,  had  the  train  been  started   by  the  engineer 
without  a  signal,  or  had  the  conductor  or  one  of  the  guards 
improperly  given  a  signal  for  the  train  to  move,  it  would 
have  been  the  act  of  a  fellow  servant,  and  the  defendant 
woold  not  have  been  liable  therefor.     But  it  does  not  follow 
that  the  act  of  a  train  dispatcher  in  sending  out  the  train  is 
to  be  regarded  in  the  same  light,  or  as  of  the  same  character. 
There  are  many  acts,  the  nature  of  which  is  such  as  to  clearly 
establish  their  character,  whether  of  ordinary  labor  or  of  su- 
perintendence, and  this  regardless  of  whether  the  act  may  be 
done  on  a  particular  occasion  by  a  superintendent  or  by  an 
ordinary  workman.     On  the  other  hand,  there  are  many  acts 
which  are  indeterminated  in  their  character,  and  whether 
they  are  to  be  deemed  acts  of  superintendence  or  not  may 
depend  on  the  manner  in  which  the  business  is  conducted, 
and  the  rank  and  position  of  the  employee  to  whom  the  per- 
formance of  those  acts  is  intrusted.     Thus  we  said  in  Eaton 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  163  N.  Y.  391,  57  N.  E.  609.  79 
Am.  St.  Rep.  600:    ''The  question  whether  a  faulty  act  or 
omission  complained  of  is  negligence  in  the  discharge  of  the 
duty  of  the  master,  as  such,  or  is  a  detail  of  the  work,  may 
depend  on  the  manner  in  which  the  work  is  carried  on."     In 
the  present  case,  under  the  defendant's  rules  already  quoted, 
and  the  ordinary  conduct  of  its  business,  the  making  up  of 
the  trains  and  the  dispatch  from  the  yard  were  functions  im- 
posed on  the  superintendent  or  train  dispatcher  as  a  part  of 
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bis  duty  as  such.  Both  were  duties  or  functions  of  superin* 
tendence.  The  failure  of  Flanagan,  if  there  were  such,  was 
in  his  failure  to  properly  supervise  the  preparation  of  the 
train,  and  in  failing  to  ascertain  that  the  engine  had  been 
connected  with  the  cars,  and  that  the  employee  engaged  in 
that  labor  had  withdrawn  to  a  place  of  safety.  If  he  bad 
done  this  work  properly,  and  the  accident  had  been  caused 
by  mistake  of  some  other  employee  in  transmitting  Flanagan's 
directions,  the  question  would  be  entirely  difierent.  Hankins 
V.  N.  Y.,  L.  E.  &  W.  R.  Co.,  142  N.  Y.  416,  37  N.  E.  466.  25 
L.  R.  A.  396,  40  Am.  St.  Rep.  616.  The  case  at  bar  is  quite 
similar  to  one  decided  by  the  Supreme  Court  of  Massachusetts 
under  a  statute  substantially  the  same  as  our  own.  In  Davis 
V.  N.  Y.  &  N.  H.  R.  Co.,  159  Mass.  ^32,  34  N.  E.  1070,  the 
plaintifi  was  one  of  a  gang  of  workmen  employed  in  repair- 
ing tracks.  It  was  the  duty  of  the  foreman  of  the  gang  to 
warn  the  workmen  of  the  approach  of  trains.  By  failure  to 
give  such  warning,  the  plaintiff  was  run  down.  A  recovery  by 
the  plaintifi  was  upheld.  There  may  not  be  entire  harmony 
between  the  various  Massachusetts  decisions  that  have 
arisen  under  this  legislation.  Possibly  they  give  more 
weight  to  the  consideration  of  the  general  character  of  the 
foremen's  or  superintendents'  duties,  and  less  to  the  character 
of  the  particular  act  in  which  the  misconduct  occurs,^  than 
we* would  be  disposed  to  accord  to  those  factors.  Neverthe- 
less the  case  cited  seems  well  justified  on  principle,  and  its 
authority  has  not  been  impaired  by  any  subsequent  decisions 
of  the  Massachusetts  courts. 

The  judgment  should  be  reversed  and  a  new  trial  granted; 
costs  to  abide  the  event. 


HOOE  V.    BOSTON  A    N.  ST.  RY.  CO.    et  al.     WEI^CH  v.  SAM£2. 

LANE  V.  SAME.     DONAHUE  v.  SAME. 

(Snpretne   Judicial   Court   of   Masaachuaetts,  Essex,  Nov.  22,  1904.  > 

[72  N.  E.  Rep.  341.] 

Fellow  Servants — Contractor  and  Hands. 

One  who,  under  a  contract,  provides  all  labor  and  materials  to 
complete  the  trading's  and  ballasting^  of  a  railroad  bed  and  has  the 
management  and  control  of  the  men  employed  in  the  work  ^'subject 
to  the  direction  and  acceptance  of  the  engineer,"  is  not  a  fellow 
servant  of  the  men  employed  under  him. 

Same. 

An  employee  engaged  in  charging  holes  in  rock  with  dynamite 
and  exploding  the  same  is  a  fellow  servant  of  the  employees  engaged 
in  drilling    the  holes  for  the  charges. 

Sanne— Foreman's  Assistant  and  Hands.* 
An  employee,  while  engaged  in  assisting  the  foreman  or   snperin- 

*As  to  whether  a  foreman  is   a  fellow  servant  of    a  hand  working 
under  him,  see  foot-note  appended   to  Fogarty  v.  St.  I^ouis  Transfer 
Co.  (Mo.),  11    R.    R.    R.    578,  34  Am.  A    Eng.  R.  Cas.,  N.  S.,  578, 
where  all  the  preceding  authorities  in  this  series  are  referred  to. 
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tendent  in  making  an  inspection  after  a  blast  of  dynamite  for  the 
pnrpose  of  ascertaining  whether  any  part  of  the  charge  had  failed  to 
explode,  is  performing  a  part  of  the  master's  dnty,  and  is  not  a  fel- 
low servant  of  those  engaged  in  drilling  holes  for  the  charge  and 
femoying  the  rock  after  the  blast. 

Exceptions  from  Saperior  Court,  Essex  Coanty;  Frederick 
Lawton,  judge. 

Separate  actions  by  William  D.  Hooe,  Garrett  E.  Welch, 
Ernest  Lane,  and  John  D.  Donahue  against  the  Boston  & 
Northern  Street  Railway  Company  and  others.  To  the  judg* 
ments  rendered  defendants  bring  exceptions.  Exceptions  in 
the  first  three  cases  sustained.  Exceptions  in  the  fourth  case 
overruled. 

R.  H.  Sherman  and  W.  C.  Ford,  for  plaintiffs  Garrett  E. 
Welch  and  Wm.  D.  Hooe,  W.  J.  Bradley  and  C.  H.  Rogers, 
for  plaintiff  Ernest  Lane. 

Knox  &  Coulson,  for  defendant  Farnum. 
J.  P.   Sweeney,   H.  R.  Dow,  and  L.  S.  Cox,  for  defendant 
Middletoo  &  Danvers  St.  Ry. 

KNOWLTON,  C.  J.  The  iirst  three  cases  were  brought 
to  recover  damages  caused  by  an  explosion  of  dynamite  on 
February  14,  1902,  and  the  fourth  was  brought  against  the 
same  defendants  to  recover  for  a  similar  explosion  which 
occurred  on  February  IS,  1902.  The  first  three  cases  were 
tried  together  in  the  superior  court,  and  the  four  were  argued 
together  in  this  court.  We  will  consider  first  the  exceptions 
of  the  defendant  Farnum  in  the  first  three  cases.  The  plain- 
tifis  were  admitted  to  have  been  in  the  exercise  of  due  care. 
The  explosion  occurred  in  the  morning,  while  the  men  were 
at  work  with  pick  and  shovel,  under  the  direction  of  the  su- 
perintendent of  the  defendant  Farnum,  on  the  mass  of  earth 
aod  rocks  where  a  blast  had  been  exploded  about  half  past  3 
o'clock  in  the  afternoon  of  the  day  before.  There  was  evi- 
dence which  well  warranted  the  jury  in  finding  that  the 
accident  was  caused  by  an  unexploded  piece  of  dynamite 
which  was  left  in  one  of  the  holes  after  the  blast  of  the  day 
before,  and  that  no  such  inspection  was  made  by  the  defend- 
ant or  his  superintendent  as  should  have  been  made  to  guard 
against  such  an  accident.  See  Hopkins  v.  O'Leary,  176 
Mass.  258,  57  N.  E.  342. 

The  judge  rightly  declined  to  instruct  the  jury  that 
the  superintendent  and  workmen  engaged  in  the  work 
were  servants  of  the  Middleton  &  Danvers  Street  Rail- 
way Company,  and  not  of  the  defendant  Farnum.  Upon 
the  undisputed  facts,  under  the  agreement  in  writing 
between  Farnum  and  the  railway  company,  the  man- 
agement, control,  and  direction  of  the  men  employed 
upon  the  work  were  in  the  defendant  Farnum,  and 
not  in  the  railway  company.  It  was  a  contract  which  gave 
Farnum  the  legal  right  to  provide  all  the  necessary  labor  and 

14  R  R  R— 19 
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materials  to  complete  the  subgradiDg  and  ballasting  of  the 
proposed  line  of  railroad.  By  the  terms  of  the  writing  he 
was  to  have 'Hhe  general  direction  of  the  work,"  and  he 
could  be  displaced  only  in  case  the  progress  made  on  the 
work  was  ''not  satisfactory  to  the  railroad  company"  in 
reference  to  the  time  when  he  agreed  to  have  it  completed. 
The  expression,  ''subject  to  the  direction  and  acceptance  of 
the  engineer,"  is  similar  to  the  common  provision  in  building: 
contracts  which  gives  the  architect  a  right  to  represent  the 
owner  in  determining  whether  the  work  is  in  accordance  with 
the  requirements  of  the  contract.  In  this  case  the  work  to 
be  done  is  described  in  the  agreement  very  generally.  Prob- 
ably something  as  to  the  details  of  construction  was  under- 
stood to  be  left  to  the  determination  of  the  engineer  or 
agent.  But  this  did  not  give  to  the  engineer  any  right  of 
control  or  direction  as  to  the  execution  of  the  work  after  he 
had  indicated  to  the  contractor  what  was  to  be  done  and 
what  materials  were  to  be  furnished.  His  further  right  was 
to  determine  whether  the  work  done  by  the  contractor  was 
acceptable.  The  employees,  being  subject  to  the  defendant's 
direction  and  control  while  engaered  in  working,  were  his 
servants,  in  reference  to  the  rule  which  makes  a  master  liable 
to  third  persons  for  the  negligence  of  his  servants.  Delory  v. 
Blodgett,  185  Mass.  126,  69  N.  E.  1078,  64  L.  R.  A.  114,  and 
case^  cited. 

The  third  and  fourth  instructions  requested  were  rightly 
refused.  There  might  be  a  liability  on  the  part  of  the  de- 
fendant, even  though  neither  he  nor  his  superintendent  knew 
or  had  reason  to  believe  that  there  was  an  unexploded  charge 
of  dynamite  there.  It  was  enough  to  create  a  liability  if 
they  knew,  or  ought  to  have  known,  of  such  a  possibility  or 
probability  that  some  of  the  dynamite  remained  unexploded 
as  to  make  an  inspection  necessary  for  the  safety  of  the 
workmen. 

In  one  particular  there  was  error  in  the  instructions. 
Sheridan,  who  was  called  the  "powderman,"  was  not  a 
superintendent.  He  was  a  workman  who  charged  the  holes 
with  dynamite  and  exploded  the  charges.  He  also  sometimes 
assisted  the  foreman  or  superintendent,  Duggan,  in  making 
an  inspection  after  a  blast,  for  the  purpose  of  ascertaining 
whether  any  part  of  the  dynamite  had  failed  to  explode.  In 
this  work  of  inspection  for  the  purpose  of  securing  to  work- 
men a  safe  place  in  which  to  work  he  represented  the  defend- 
ant, for  be  was  performing  a  part  of  the  master's  duty,  for 
the  proper  performance  of  which  the  master  was  responsible 
to  bis  servants,  whether  he  performed  it  in  person  or 
delegated  it  to  a  servant.  Moynihan  v.  Hills  Company, 
146  Mass.  586,  16  N.  E.  574,  4  Am.  St.  Rep.  348.  But  in 
charging  the  holes  and  exploding  the  blasts  he  was 
doing  the  ordinary  work  of  a  servant,  like  the  other  work- 
men who  drilled  the  holes.     While  it  was  a  more  important 
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part  of  the  work  than  drilling,  it  was  work  which  would  ordi- 
narily be  done  by  a  servant,  and  not  by  the  master.  Negli- 
gence in  doing  it  would  not  subject  the  master  to  liability  to 
a  fellow  servant  injured  by  the  neglect.  The  defendant  re- 
quested the  judge  to  instruct  the  jury  that,  if  the  ''accident 
was  caused  by  the  negligence  of  Sheridan,  who  had  charge  of 
the  firing  of  the  blasts  of  dynamite,  the  plaintiffs  cannot  re- 
cover, because  said  Sheridan  was  a  fellow  servant  of  the  plain- 
tiffs." The  judge  declined  to  give  the  instruction,  but  told 
the  jury  that,  'Mf  there  was  any  negligence  in  setting  off  the 
blast  of  dynamite  on  the  day  preceding  the  accident,  either 
OD  the  part  of  the  foreman,  Duggan,  or  the  powderman, 
Sheridan,"  they  might  find  for  the  plaintiffs.  If  there  was 
negligence  on  the  part  of  the  superintendent  in  failing 
properly  to  supervise  this  part  of  the  work,  if  supervision  by 
the  master  or  his  superintendent  was  necessary,  the  defendant 
would  be  liable;  but  for  the  negligence  of  the  workman  him- 
self he  would  not  be  liable  to  other  servants.  While  this  re- 
quest went  too  far,  inasmuch  as  there  might  have  been  negli- 
geoce  of  Sheridan  in  inspection,  in  which  he  undertook  to 
perform  the  master's  duty,  and  for  which  the  master  would 
therefore  be  liable,  the  request  directed  attention  to  his  firing 
the  blasts,  and  the  instruction  was  given  in  reference  to  that. 
Another  part  of  the  instructions  was  given  in  reference  to  his 
possible  negligence  in  inspection.  We  are  of  opinion  that 
by  the  exception  to  the  refusal  to  give  the  instruction 
requested  and  to  the  instructions  given  the  defendant  saved 
his  rights  in  this  particular,  and  that  a  new  trial  should  be 
granted. 

In  the  trial  of  the  forth  case,  brought  by  Donahue,  it 
appeared  that  the  superintendent,  Collins,  fired  the  blasts, 
and  no  such  request  for  instructions  was  made,  and  no  such 
exception  was  taken.  For  the  reasons  given  in  the  ather 
cases,  the  exceptions  of  the  defendant  in  this  case  should  be 
overruled. 

In  each  of  the  first  three  cases  the  entry  will  be:  Defend- 
ant's exceptions  sustained;  and  in  the  last  case:  Defend- 
ant's exceptions  overruled. 

So  ordered. 


I^APORTB  V.  PITTSBURG  ft  L.  B.  R.  CO. 

(Supreme  Cottit  of  Pennsylvania,  Jnne  15,  1904. ) 

[58  Atl.  Rep.  860.] 

Injury  to  Employee — Fellow  Sarvants. 

Plaintiff  was  employed  by  a  coke  company  to  shift  cars  on  the  side 
tracks  of  the  company,  anch  cars  being  placed  thereon  by  defendant 
railroad  company,  which  every  morning  placed  empty  cars  on  the 
tracks.  Plaintiff's  dnty  was  to  shift  the  cars  on  the  side  tracks  in 
front  of  the  ovens  of  the  coke  company.  On  the  morning  of  the  ac- 
cident the  cars  were  delivered  on  one  of  the  side  tracks,  and   plain- 
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tiff  was  advised  by  the  freight  conductor  that  no  more  cars  were 
coming  on  such  track.  The  switch  had  been  negligently  left  open 
on  the  track  on  which  plaintiff  was  working,  and  cars  intended  for 
another  side  track  ran  through  the  switch,  and  injured  plaintiff : 
held,  that  under  Act  April  4,  1868  (P.  h.  58),  the  railroad  crew  and 
card  shifters  were  co-employees  while  working  in  the  yard  together^ 
and  plaintiff  could  not  recover. 

Appeal  from  Court  of  Common  Pleas,  Fayette  County. 

Action  by  Mike  Laporte  against  the  Pittsburg  &  Lake  Erie 
Railroad  Company.  From  an  order  refusing  to  take  off  a 
nonsuit,  plaintiff  appeals.  Affirmed. 

The  court  below  filed  the  following  opinion  on  motion  to 
take  ofi  nonsuit: 

^'Tbe  plaintiff  lived  at  Adelaide,  a  small  coke  town  in 
Dunbar  township,  at  the  time  of  the  accident  which 
occasioned  the  injuries  complained  of  in  this  case.  He  was 
employed  by  the  H.  C.  Frick  Coke  Company  in  the  capacity 
of  car  shifter  in  connection  with  the  operation  of  their 
coke  works  at  that  place.  This  plant  includes  five  double 
blocks  of  ovens,  and  the  product  thereof,  which  is  considera- 
ble, is  shipped  out  over  the  Pittsburg,  McKeesport  & 
Youghiogheny  Railroad,  which  is  operated  by  the  defendant. 
The  main  line  of  the  railroad  is  some  distance  from  the  ovens, 
and  the  empty  cars  are  supplied  and  the  loaded  ones  removed 
by  a  branch,  which  for  some  distance  from  the  main  line 
consists  of  but  a  single  track;  but  to  serve  all  the  five  double 
blocks  of  ovens,  some  of  which  appear  to  be  located  parallel 
to  each  other,  it  is  necessary  that  they  have  other  lines  off 
the  main  branch,  and,  as  a  consequence,  the  coke  company 
maintains  three  tracks  in  connection  therewith,  known  as 
'front  track  No.  2,'  'back  track  No.  2,'  and  'back  track  No. 
3.'  It  is  not  questioned  but  that  these  tracks,  as  well 
as  the  branch  itself  from  the  right  of  way  of  the  main 
line  of  the  railroad,  are  the  property  of,  and  maintained 
by,  the  H.  C.  Frick  Coke  Company,  and  the  use  of  the  rail- 
road company  it  limited  to  moving  in  the  empty  cars  and 
taking  out  the  loaded  ones.  The  switch  tracks  above  design 
nated  are  constructed  on  such  grades  that  the  use  of  an 
engine  is  not  necessary  in  placing  the  cars  to  the  points  for 
loading  along  the  coke  yard.  They  are  brought  in  by  the 
engine,  and  located  in  a  bunch  on  each  of  the  above-named 
side  tracks,  and  then  distributed  along  at  the  loading  places 
or  bridges  by  two  men  with  the  aid  of  gravity  and  crowbars. 
These  men  are  called  'car  shifters,'  and  such  was  the  employ- 
ment of  the  plaintiff,  and  he  was  acting  in  discharge  of  his 
duties  when  he  was  hurt  September  14,  1901.  At  an  early 
hour  that  morning  he  was  around  the  works,  waiting  for  the 
railroad  people  to  deliver  the  cars  on  the  side  track; 
and  about  four  o'clock  they  brought  in  and  left  a  num- 
ber of  cars  on  back  track  No.  2,  and,  after  being  ad- 
vised   by    the  freight  conductor  that  no  more  cars  were 
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to  come  in  on  that  track,  the  plaintiff  proceeded  to  place 
tbem  alone  that  siding  at  the  proper  places  for  loading* 
and  the  railroad  crew  withdrew  their  engine  from  back  track 
No.  2,  and  proceeded  to  put  empty  cars  in  on  the  other 
tracks  to  supply  the  ovens  that  were  not  reached  by  back 
track  No.  2.  A  few  minutes  thereafter,  while  plaintiff  was 
engaged  between  the  rails  on  back  track  No.  2  at  the  end  of 
the  car  from  the  switch  connection,  the  car  on  which  was 
loosened  some  kind  of  a  hook  in  connection  with  the  brake 
suddenly  started,  and  the  force  operating  to  move  it  was  of 
such  character  as  to  cause  the  car  to  knock  him  down  and 
diive  it  over  him,  bruising  and  injuring  him  to  such  extent 
that  the  doctor  who  was  at  once  sent  for  says,  ^I  considered 
the  man  dying  when  I  saw  him.'  He  was  sent  to  the 
hospital,  however,  and,  after  lingering  many  weeks,  in  a 
measure  recovered,  although  he  insists  that  his  injuries, 
which  were  doubtless  very  serious,  are  of  a  permanent  char- 
acter, and  that,  in  comparison  with  his  previous  self,  he  is 
not  a  half  a  man.  It  was  discovered  that  the  car  that  ran 
over  the  plaintiff  was  started  by  being  struck  by  some  empty 
cars  which  were  being  pushed  by  the  engine,  intended  for 
delivery  on  one  of  the  other  tracks,  but  through  the  oversight 
and  neglect  of  some  one  the  switch  connecting  back  track 
No.  2  with  the  main  siding  or  .branch  had  been  left  open, 
and,  instead  of  passing  and  going  to  the  track  for  which  they 
were  intended,  they  ran  in  on  back  track  No.  2,  striking  the 
can  as  aforesaid,  and  thereby  occasioning  the  injuries  to  the 
plaintiff. 

^'These  are  the  material  facts  in  this  case,  and  on  which 
the  plaintiff  insisted  that  he  is  entitled  to  recover  damages 
for  the  injuries  inflicted;  and,  in  view  of  the  authority  of 
Spisak  V.  B.  &  O.  R.  R.  Co.,  152  Pa.  281,  25  Atl.  497,  we  are 
of  opinion  that  the  case  is  a  rather  close  one.  If,  when  the 
conductor  advised  the  plaintiff  they  were  done  on  the  track 
(back  track  No.  2),  their  work  on  the  coke  plant  entire  had 
been  completed,  and  the  engine  and  crew  had  left  the  coke 
company  siding,  and  gone  about  other  work  on  the  main  line 
or  other  branches  of  the  railroad,  and  then  later  had  returned 
with  other  empties,  or  for  the  purpose  of  removing  loaded 
cars,  before  being  advised  that  they  were  ready  for  removal, 
or  for  other  purposes,  and  the  accident  had  happened,  we  do 
not  think  there  is  any  doubt  but  that  the  principles  of  the 
Spisak  Case  would  prevail,  and  the  case  should  have  gone 
to  the  jury.  But  that  is  not  this  case  here.  Even  though 
the  conductor  had  told  the  plaintiff  they  were  done  on  back 
track  No.  2,  they  had  not  completed  their  work  on  that  coke- 
yard  and  the  other  tracks;  and  until  they  were  so  done  it  was 
the  duty  of  the  plaintiff  and  all  the  employees  thereabouts  to 
act  accordingly  until  such  time  as  the  railroad  crew  had 
finished  on  all  these  tracks  and  left  the  premises.  We  are  of 
opinion  that  under  the  circumstances  of  this  case  the  act  of 
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i868  (P.  L.  58)  applies,  and  the  railroad  crew  and  car  shifter? 
are,  in  legal  effect,  co^employees  while  working  on  the  yard 
together,  each  performing  the  duties  incident  to  their  several 
particular  employments. 

''We  are  largely  influenced  in  arriving  at  this  conclusion 
by  the  principles  enunciated  and  applied  in  Cummiogs  v.  P. 
C.  &  St.  L.  Ry.  Co.,  92  Pa.  82,  and  the  cases  in  which  it 
has  been  distinguished  and  followed  down  to  the  present. 
In  our  opinion,  the  facts  in  the  Cummings  Case  are 
almost  exactly  analogous  to  the  facts  of  the  case  at  bar. 
Cummings  worked  on  a  coalyard  owned  by  McCue,  the 
cars  to  which  were  delivered  by  means  of  a  branch  or  side 
track,  and  then  by  a  switch  and  short  track  into  the  coal- 
yard.  The  coal  was  brought  from  the  mines  by  the  rail- 
road company,  and  when  cars  got  to  the  yard  they  were 
transferred  from  the  main  track  to  the  side  track,  and  frono 
the  side  track  in  on  McCue's  track  at  the  coalyard.  A  short 
distance  from  McCue's  track  there  was  another  coalyard 
track,  belonging  to  the  National  Coal  Company,  on  which 
cars  were  delivered  in  the  same  way.  At  the  time  in  ques- 
tion the  railroad  company  brought  in  twelve  cars  on  the 
siding,  six  for  McCue  and  six  for  the  National  Coal  Com- 
pany. McCue's  were  placed  on  his  track,  and  the  plaintiff 
and  another  man  proceeded,  to  unload  them.  The  locomo- 
tive then,  with  the  other  six,  ran  back  on  the  side  track,  and, 
so  far  as  McCue's  track  was  then  concerned,  they  were  done 
until  such  time  as  they  were  to  come  for  the  empty  cars. 
But  their  work  on  the  siding  was  not  yet  completed.  The 
other  six  were  to  be  put  in  on  the  National  Coal  Company 
track,  and  for  that  purpose  the  engine  with  the  said  six  cars, 
after  having  withdrawn  from  the  McCue  track,  came  ahead  at 
a  rapid  rate,  intending  to  pass  McCue's  coalyard  and  shove 
them  in  on  the  National  Coal  Company's  siding.  When  the 
locomotive  and  train  drew  back  from  McCue's  siding  it  was 
the  duty  of  those  in  charge  to  change  the  switch  connecting 
McCue's  track  with  the  siding  so  as  to  direct  and  send  the  train 
on  its  return  past  McCue's  siding  and  upon  the  siding  of  the 
National  Coal  Company.  This  was  neglected;  the  switch 
was  not  turned,  and  when  the  train  returned  it  ran  back 
again  upon  McCue's  tracks  and  collided  with  the  cars  pre- 
viously left  there,  injuring  the  young  man  Cummings,  who 
was  one  of  the  parties  engaged  on  the  cars  on  the  McCue  track 
in  unloading,  by  which  injuries  he  lost  a  leg.  In  the  case 
at  bar  the  train  first  passed  from  the  main  line  to 
the  side  track  and  from  the  side  track  by  switch  to 
back  track  No.  2  (corresponding  to  McCue's  track), 
and  left  cars  (same  as  six  left  on  McCue's  track);  then 
pulled  out  again  on  the  siding  for  the  purpose  of  plac- 
ing cars  on  siding  further  up  past  switch  connecting  back 
track  No.  2  with  the  siding.  When  it  pulled  out  from  back 
track  No.  2,  those  in  charge  failed  to  turn  the  switch,  same  as 
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iQ  Camminss*  case ;  and  when  the  engine  retarned  to  place 
cars  on  other  track  (corresponding  to  National  Coal  Com- 
pany's track),  instead  of  passing  by  back  track  No.  2,  the  cars 
ran  in  on  back  track  No.  2,  collided  with  cars  previously  left 
there,  and  occasioned  the  injuries  to  the  plaintifl  as  aforesaid. 
A  nonsuit  was  entered  in  the  Cummings  Case  and  on  appeal 
was  affirmed.  If  such  were  not  error  in  that  case,  we  are  of 
opinion  that  a  nonsuit  should  stand  in  this." 

Argued  before  FELL,  BROWN,  MESTREZAT,  POTTER, 
and  THOMPSON,  J  J. 

E.  C.  Hi  ghee  and  L.  A.  Howard,  for  appellant. 
N.  J.  Stnrgis  and  George  D.  Howell,  for  appellee. 

PER  CURIAM.     The  judgment  is  affirmed  on  the  opinion 
ol  the  learned  judge  of  the  common  pleas. 


CHICAGO  &  A.  R.  CO.  p.  VIPOND. 

(Supreme  Court  of  IlUnoit,  Oct.  24,  1904.) 

[72  N.  E.  Rep.  22.] 

Collision  at  Crossing  of  Another  Rsllroad —Semaphore  Used  in 
Common — Immaturial  Question. 
Wbere»  in  an  action  for  the  death  of  a  fireman  in  a  collision  at  a 
aossing^  of  another  railroad  hy  the  negligence  of  employees  in 
charge  of  a  train  on  the  latter  road,  the  declaration  alleged  that 
there  was  in  use  by  the  companies  a  semaphore  to  Indicate  whether 
it  was  safe  to  pass  over  the  crossing,  but  there  was  no  charge  of 
negligence  in  the  management  of  the  semaphore,  or  that  the  injury 
malted  from  any  negligence  of  the  person  in  charge  of  it,  the  ques- 
tion whose  servant  such  person  was,  was  immaterial. 

Same — Same — Absence  of  Red  Light— -Question  for  Jury. 

In  an  action  for  the  death  of  a  fireman  in  a  collision  at  a  crossing 
of  another  nfilroad,  due  to  the  negligence  of  those  in  charge  of  a 
tiain  on  the  latter  road,  the  declaration  alleged  that,  while  decedent 
was  using  due  care  on  his  part,  defendant  negligently  drove  its 
train  over  the  crossing  when  the  signal  indicated  that  it  was  dan- 
gerons  to  cross.  A  semaphore  was  in  use,  and  at  the  time  of  the 
accident  a  white  light,  a  signal  of  safety,  was  shown  on  the  track  on 
which  decedent  was  operating  an  engine.  There  was  evidence  that 
a  red  light,  a  signal  of  danger,  was  displayed  on  the  track  of  defend- 
ant, but  the  employees  of  defendant,  in  charge  of  the  train  which 
collided  with  decedent  at  the  crossing,  testified  that  the  white  light 
was  shown  on  defendant's  track :  held,  that  the  question  whether 
a  red  light  was  shown  on  defendant's  track  was  for  the  jury. 

Same— Effect  of  Negligence  of  Fellow  Servant  on  Right  to  Recover 
against  Other  Company.* 
In  an  action  for  the  death  of  a  fireman  in  a  collision  at  a  crossing 
of  another  road,  the  negligence  of  the  engineer  in  charge  of  the 
locomotive  on  which  the  fireman  was  employed  in  relying  on  the 
■emaphore  lights  which  showed  a  signal  of  safety  on  the  track  over 
which  he  was  moving,  without  watching  for  a  train  on  defendant's 
track,  did  not  affect  the  right  to  recover. 

*See  foot-note  appended  to  Bodie   v»  Charleston  &    W.  C.    Ry.  Co. 
tS.  Car.),  9  R.  R.  R.  95,  32  Am.  &  ^ng.  R.  Cas.,  N.  8.,  95. 
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Condition  of  Semaphore — Opinion  Evidence. 

Where  a  witness  testified  that  he  had  been  over  a  railroad  crosaingr 
many  times  prior  to  a  collision  at  the  crossing,  his  statement  that 
the  semaphore  was  in  good  working  order  was  not  objectionable  as 
the  conclusion  of  the  witness. 

Same — Evidence. 

The  tracks  of  two  railroad  companies  were  parallel.  They  were 
crossed  by  a  track  at  about  right  angles.  Two  semaphores,  working' 
in  unison  by  the  same  lever  and  wire,  were  used  at  the  crossings. 
It  was  shown  that  when  a  red  light  was  shown  on  one  of  the  parallel 
tracks  it  was  also  displayed  on  the  other :  held  that,  on  the  issue 
whether  a  red  light  was  showh  on  one  of  the  tracks,  evidence  that 
it  was  shown  on  the  adjacent  track  was  admissible. 

Death  of  Fireman — Effect  of  Engineer  Running  Train  in  Violation  of 
Ordinance  Limiting  Speed.f 
In  an  action  for  the  death  of  a  fireman  in  a  collision  at  a  crossing' 
of  the  track  of  another  road,  an  ordinance  limiting  the  speed  of 
trains  is  inadmissible  for  the  purpose  of  showing  that  the  train  on 
which  decedent  was  employed  was  run  at  a  negligent  rate  of  speed, 
barring  a  recovery,  the  decedent  not  controlling  the  train  nor  being 
affected  by  the  negligence  of  the  engineer. 

Instruction  Not  Warranted  by  Evidence. 

Where  an  engine  was  started  645  feet  from  a  crossing  of  another 
railroad,  so  that  a  jury  could  not  have  found  that  it  did  not  stop 
within  800  feet,  as  required  by  the  statute,  an  instruction,  in  an  ac- 
tion for  the  death  of  a  fireman  on  the  engine  in  a  collision  at  tfie 
crossing  with  a  train  on  the  other  road,  which  stated  that  if  there 
was  a  failure  to  stop  the  engine  within  800  feet  of  the  crossing  ther^ 
could  be  no  recovery,  was  properly  refused. 

Damages — Argument  of  Oounsel—Harmlass  Error. 

In  an  action  for  negligent  killing  of  a  person,  the  counsel  for 
plaintiff  stated  that  the  income  from  $5,000,  especially  when  some- 
thing was  deducted  for  the  expenses  of  litigation,  would  not  be  a 
fair  substitute,  when  the  statement  was  objected  to.  Plaintiff's 
counsel  expressed  a  willingness  to  have  it  struck  out  if  im- 
proper, and  the  court  said  it  was  proper  to  discuss  the  question  of 
damages.  The  sentence  was  not  completed:  held  that,  though 
expenses  of  litigation  could  not  be  taken  into  consideration  in 
awarding  damages,  the  incomplete  statement  was  not  reversible 
error. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Nicholas  Vipond,  administrator  of  Henry  Dirkes« 
deceased,  against  the  Chicago  &  Alton  Railroad  Company. 
From  a  judgment  of  the  Appellate  Court  (ii2  111.  App.  558) 
affirming  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

C.  W.  Brown  and  A.  H.  Shay,  for  appellant. 

H.  H.  Dicus  and  McDougali  &  Chapman,  for  appellee. 

CARTWRIGHT,  J.  The  tracks  of  the  Chicago  &  Alton 
Railroad  Company  and  of  the  Indiana,  Illinois  &  Iowa  Rail- 
road Company,  called  the  ''Three  I,"  run  parallel  with  each 

tAs  to  whether  the  violation  of  an  ordinance  limiting  speed  of 
trains  is  negligence,  see  foot-note  appended  to  Omaha  St.  Rj.  Co. 
V,  Larson  (Neb.),  12  R.  R.  R.  643,  35  Am.  A  Eng.  R.  Cas.,  N.  S., 
643. 

As  to  whether  an  engineer  is  a  vice  principal  with  respect  to  the 
other  members  of  his  train  crew,  see  note  at  end  of  case. 
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Other  in  the  city  of  Streator,  and  about  75  feet  apart.     Said 
tracks  are  crossed  by  the  doable  tracks  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company  nearly  at  right  angles. 
There  is  a  semaphore  at  the  crossing  of  the  Chicago  &  Alton, 
and  another  at  the  crossing  of  the  Three  I»  by  which  the  use 
of  the  crossings  is  regulated.     At  night  there  are  two  lamps 
in  each  semaphore,  and  both  semaphores  are  operated  by  the 
same  lever  by  means  of  a  wire  running  near  the  ground. 
When  the  semaphores  are  in  one  position,  the  lamps  show 
white  lights  on  the  tracks  of  the  Santa  Fe  and  re  1  lights  on 
the  tracks  of  the  Chicago  &  Alton  and  Three  I.    When  placed 
in  the  other  position  by  means  of  the  1 3ver,  they  show  red  lights 
on  the  Santa  Fe  and  white  lights  on  the  other  roads.    A  red 
light  is  a  signal  of  danger,  and  shows  that  the  crossing  can- 
not be  used  by  the  road  on  which  it  is  displayed,  and,  when 
shown,  it  is  the  duty  of  the  engineer  to  stop  before  reaching 
the  crossing.    A  white  light  is  a  signal  of  safety,  showing  that 
trains  approaching  on  the  road  where  it  is  displayed   have 
the  right  of  way.     When  the  safety  signal  is  displayed  on  the 
Santa  Fe,  danger  signals  are  necessarily  shown  on  the  other 
loads.     These  signals  had  regulated  the  use  of  the  crossings 
for  eight  or  nine  years  before  December  27,  1899,   and  at 
night  had  stood  with  the  white  light  for  the  Santa  Fe.  un- 
less the  crossing  was  called  for  by  an  engineer  on  one  of  the 
other  roads,  when  the  position  was  changed,  showing  the  red 
light  on  the  Santa  Fe,  and  after  the  train  had  passed  the 
lights  were  restored  to  their  former  position.    On  the  morn- 
ing of  that  day,  at  about  1:40  a.  m.,   a  switch  engine  on 
the  Santa   Fe,   backing    and    hauling    freight  cars,  and  a 
passenger  train  of  appellant,  came  in  collision  on  the  cross- 
ing, and  Henry  Dirkes,  fireman  on  the  Santa   Fe  engine,  re^ 
ceived  injuries  from  which  he  died.     The  passenger  train  was 
a  regular  one,   and  was  on  time.     Appellee  was  appointed 
administrator  of  the  estate  of  Henry  Dirkes,  and  brought  this 
sait  in  the  circuit  court  of  La  Salle  county  to  recover  dam- 
ages for  his  death.     There  were  three  counts  in  the  declara- 
tion, the  second  and  third  of  which  were  withdrawn  on  the 
trial,  and  the  first  alleged  the  use  of  the  semaphore  at  the 
crossing  to  indicate  to  those  in  charge  of  locomotives  and 
trains  safety  or  danger  in   passing  the  crossing;  that  the 
white  light  indicated  safety,   and  the  red  danger;  that  the 
semaphore  showed  a  white  light  on  the  Santa  Fe  and  a  red 
light  on  the  Alton;  and  that  the  train  on  the  Alton  was  care- 
lessly and  improperly  driven  over  the  crossing  without  stop- 
ping, causing  the  collision  and  injuries  from  which  Dirkes 
died.    Upon  the  trial  there  was  a  verdict  for  $S,ooo,   on 
which  judgment  was  entered,  and  the  judgment  was  affirmed 
by  the  Appellate  Court  for  the  Second  District. 

At  the  close  of  the  evidence  the  defendant  moved  the  court 
to  direct  a  verdict  of  not  guilty,  and  the  court  denied  the 
motion.    It  is  insisted  that  there  was  manifest  error  in  this 
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ruling  for  several  reasons.  The  declaration  alleged  that  the 
semaphore  was  under  the  care  and  operated  by  servants  of  the 
railroads,  while  the  evidence  showed  that  it  was  in  the  charge 
of  an  employee  of  one  of  them — the  Santa  Fe  Com- 
pany. It  was  a  material  averment  that  there  had  been 
erected  and  was  in  use  by  the  companies  a  semaphore 
to  indicate  whether  it  was  safe  to  pass  over  the 
crossing,  and  this  averment  was  proved;  but  there  was 
no  charge  of  negligence  in  the  management  of  the 
semaphore,  or  that  the  injury  resulted  from  any  fault  or  neg- 
lect of  the  person  in  charge  of  it,  so  that  the  question  whether 
such  person  was  the  servant  of  one  or  both  was  wholly  inj- 
material.  The  averment  being  immaterial,  it  was  not  neces- 
sary to  prove  it. 

The  declaration  also  averred  that,  while  Dirkes  was  usin^ 
due  care  on  bis  part,  the  servants  of  the  defendant  carelessly 
and  improperly  drove  and  ran  its  train  over  the  crossing  when 
the  red  light  indicated  that  it  was  dangerous  to  cross.  It  is 
insisted  that  the  record  is  barren  of  any  evidence  to  support 
the  declaration  that  the  red  light  was  shown  on  the  Alton 
track.  The  semaphore  had  been  in  use  for  many  years,  con- 
trolling the  movement  of  trains  over  the  crossing,  and  its 
construction  was  such  that  whenever  a  white  light  was  dis- 
played on  the  Santa  Fe  a  red  light  was  necessarily  shown  on 
the  Alton,  and  a  number  of  witnesses  testified  that  such  was 
the  fact  in  its  operation.  There  was  considerable  testimony, 
wholly  uncontradicted,  that  the  white  light  was  shown  on 
the  Santa  Fe  before  and  at  the  time  of  the  collision.  Fur- 
thermore, the  semaphores  at  the  Alton  crossing  and  the 
Three  I  crossing  were  operated  by  the  same  lever,  and 
showed  the  lights  at  the  two  crossings  in  the  same  way  at  the 
same  time.  It  was  proved  that  at  the  time  of  the  collision 
a  red  light  was  shown  on  the  Three  I  by  the  semaphore  at 
that  crossing.  The  only  ground  for  saying  that  there  was  no 
evidence  that  there  was  a  red  light  displayed  on  the  Alton  is 
the  fact  that  the  engineer,  fireman,  ponductor,  and  brakeman 
on  the  Alton  train  testified  that  while  at  the  depot,  and  before 
starting  toward  the  crossing,  the  light  at  the  semaphore  was 
white,  and  the  engineer  and  fireman  testified  that  it  con- 
tinued white  UP  to  the  collision.  It  cannot  be  said  as  a  mat- 
ter of  law  that,  because  these  witnesses  so  testified,  the 
evidence  for  the  plaintiff  did  not  tend  to  prove  the  contrary. 
Indeed,  it  is  quite  clear  that  unless  something  had  recently 
happened  to  the  semaphore  a  red  light  was  shown  on  the 
Alton  track.  There  was  no  evidence  tending  to  show  that 
the  condition  of  the  semaphore  had  changed,  or  that  it  was 
not  in  working  order,  as  it  had  been  up  to  that  time.  On 
the  contrary,  there  was  evidence  that  it  was  in  its  usual 
working  order.  The  question  whether  a  red  light  was  shown 
on  the  Alton  track  was  one  of  fact,  which  was  properly  sub- 
mitted, in  the  first  instance,  to  the  jury. 
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It  18  also  urged  that  Dirkes,  being  a  fireman  on  the  Santa 
Fe  engine,  was  guilty  of  negligence  in  not  being  on  the  look- 
out for  the  Alton  train;  that  the  engineer  was  negligent  in 
relying  entirely  on  the  semaphore  light,  and  not  also  watch- 
ing for  a  train  on  the  Alton;  and  that  if  the  engineer  was  negli- 
gent the  plaintiff  could  not  recover.  The  evidence  does  not 
show  enactly  what  Dirkes  did  in  the  way  of  watching  for  a  train 
on  the  Alton  track,  but  the  view  was  obstructed  to  some  extent, 
althoQgb  to  what  extent  was  a  controverted  question  on  the 
trial.  The  evidence  would  not  warrant  the  court  in  saying, 
as  a  matter  of  law,  that  Dirkes  was  guilty  of  negligence.  The 
testimony  of  the  engineer  shows  that  his  reliance  was  on  the 
semaphore  lights  which  regulated  the  use  of  the  crossings; 
but,  if  he  ought  to  have  been  watching  the  Alton  track  as 
well  as  the  semaphore  lights,  Dirkes  was  not  responsible  in 
any  way  for  his  negligence,  and  the  right  to  recover  would 
not  be  affected  by  it.  There  was  no  error  in  refusing  to 
direct  a  verdict. 

It  is  next  argued  that  the  court  erred  in  permit- 
ting witnesses  for  the  plaintiff,  who  said  they  had  been 
over  the  crossing  frequently  that  night,  to  testify  that  the 
semaphore  was  in  good  working  order  and  working  all  right. 
The  semaphore  at  the  Alton  crossing  was  torn  down  in  the 
collision,  and  its  condition  could  not  be  proved  except  as  it 
was  found  after  the  accident,  when  the  nine-inch  red  glass  in 
the  arm  was  unbroken.  The  objection  is  that  the  witnesses 
stated  conclusions,  and  not  facts;  that  they  ought  to  have 
explained  the  mechanism  of  the  semaphores,  the  condition 
of  the  mechanical  contrivances,  and  what  they  did  in  the 
way  of  observing  or  examining  them  that  night.  We  do  not 
regard  the  testimony  as  mere  conclusions,  but  rather  as  state- 
ments of  fact  that  the  semaphores  were  in  their  usual  condi- 
tion and  working  as  usual.  What  the  witnesses  knew  about 
the  subject  was  made  plain  on  the  cross-examination. 

The  court  admitted  evidence  that  a  red  light  was  shown  on 
the  Three  I  track  at  the  time  of  the  accident,  and  it  is  in- 
sisted that  this  was  error.  It  was  proved  that  the  two  sema- 
phores worked  in  unison  by  the  same  lever  and  wire,  and 
when  a  red  light  was  shown  on  the  Three  I  a  red  light  was 
displayed  on  the  Alton  at  the  same  time.  The  fact  that  a 
red  light  was  shown  on  the  Three  I,  therefore,  tended  to 
prove  that  the  semaphore  was  in  such  position  that  the  red 
light  was  also  shown  on  the  Alton.  Unless  the  semaphore  at 
the  Alton  crossing  had  become  out  of  order — of  which  there 
was  no  presumption — the  red  lights  were  necessarily  shown 
on  the  two  roads  at  the  same  time. 

The  court  refused  to  admit  in  evidence  an  ordinance  of  the 
city  of  Streator  limiting  the  speed  of  an  engine  or  car,  other 
than  a  passenger  train,  to  six  miles  per  hour.  The  Santa  Fe 
engineer  testified  that  he  was  running  seven  or  eight  miles 
an  boor  at  the  time  of  the  collision,  and  it  is  insisted  that 
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the  rate  of  speed  was  negligence  which  would  bar  a  recovery, 
and  therefore  the  court  erred  in  not  admitting  the  ordinance. 
Dirkes,  the  fireman,  was  not  in  charge  of  the  engine  nor  con- 
trolling its  speed,  and  if  there  was  negligence  in  that  respect 
it  was  that  of  the  engineer.  If  such  negligence  caused  or 
contributed  to  the  accident,  it  would  not  excuse  the  Alton 
for  an  injury  to  one  who  was  without  fault  or  negligence. 
Counsel  refer  to  the  case  of  City  of  Joliet  v.  Seward,  86  III. 
402,  29  Am.  Rep.  35,  as  sustaining  the  claim  that  one  who  has 
put  himself  in  the  care  of  another  is  responsible  for  the  neg- 
ligence of  such  other  person,  and  cannot  recover  for  an  injury 
to  which  the  negligence  of  that  person  has  contributed.  In 
this  case  Dirkes  had  not  put  himself  under  the  care  of  the 
engineer  to  be  carried  over  the  crossing,  and,  if  he  had,  a 
different  rule  was  laid  down  in  the  later  cases  of  Wabash, 
St.  Louis  &  Pacific  Railway  Co.  v.  Shacklet,  10;  III.  364, 
44  Am.  Rep.  791,  Consolidated  Ice  Machine  Co.  v.  Keifer, 
134  111.  481,  25  N.  E.  799,  10  L.  R.  A.  696,  23  Am.  St.  Rep. 
688,  and  Chicago  City  Railway  Co.  v.  Wilcox,  138  111.  370.  27 
N.  E.  899»  21  L.  R.  A.  76. 

Next,  it  is  urged  that  the  court  erred  in  giving  and  refus- 
ing instructions,  and  it  is  said  that  the  instruction  given  at 
the  instance  of  the  plaintiff  assumed  the  fact  that  Dirkes  was 
exercising  ordinary  care  for  his  own  safety.  The  instruction 
did  not  assume  the  existence  of  such  fact. 

The  court  refused  instructions,  based  on  the  statute  re- 
quiring an  engine  to  come  to  a  fall  stop  within  800  feet  of 
the  crossing  of  another  railway,  which  stated  that  if  there 
was  a  failure  to  stop  the  Santa  Fe  engine  within  that  dis- 
tance plaintifi  could  not  recover.  The  evidence  was  undis- 
puted that  the  Santa  Fe  engine  was  started  645  feet  from  the 
crossing,  so  that  the  jury  could  not  have  found  that  it  did 
not  stop  within  800  feet,  and  it  was  not  error  to  refuse  those 
instructions. 

Instruction  No.  19  tendered  by  the  defendant  stated  that 
negligence  of  the  engineer  on  the  switch  engine  would  be 
attributable  to  Dirkes  as  his  negligence.  We  have  already 
alluded  to  that  question,  but  the  court  gave  the  second  and 
third  instructions  asked  by  the  defendant  stating  a  rule 
exactly  as  contended  for  by  counsel,  and  prohibiting  a  recov- 
ery if  the  engineer  was  guilty  of  negligence  contributing  to 
bring  about  the  collision.  Certainly  the  defendant  had  no 
ground  of  complaint  on  that  question. 

In  the  argument  to  the  jury  counsel  for  plaintiff 
commenced  a  statement  that  the  income  from  $S,ooo,  es- 
pecially when  something  was  deducted  for  the  expenses  of 
litigation,  would  not  be  a  fair  substitute,  when  the  statement 
was  objected  to  by  counsel  for  defendant.  The  counsel  mak- 
ing the  argument  expressed  a  willingness  to  have  it  struck 
out  if  not  proper,  and  the  court  said  he  thought  it  proper  to 
discuss  the  question  of  damages.     The  sentence  was  never 
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completed,  and,  while  the  expenses  of  litigation  conld  not  be 
taken  into  consideration  in  awarding  damages,  there  was  no 
further  argument  on  that  basis,  and  we  do  not  think  the 
jadgment  should  be  reversed  on  account  of  what  was  said  in 
the  incomplete  statement.  The  judgment  of  the  Appellate 
Court  is  affirmed. 
Judgment  affirmed. 

NOTB. 

YBLLOVl  SBBVANT&-BNaiNBBR8     AND     OTHBR   MBM- 

BBR8  OF  SAMB  TRAIN  ORBW. 

It  will  be  foand  from  an  ezamiaatioii  of  the  authoritiea  in  thia 
oote  that,  in  moat  juriadictions,  an  engineer  of  a  railroad  locomotive 
is  held  to  be  the  fellow  servant  of  the  other  members  of  the  crew 
of  hia  train.  In  other  jurisdictions,  however,  the  question  is  affected 
by  the  prevalence  of  the  different-department  limitation  of  the 
fellow-aervant  rnle  (see  foot-note  appended  to  Indianapolia  St  G.  R. 
T.  Co.  V,  Foreman  (Ind.),  11  R.  R.  R.  214,  34  Am.  A  Eng.  R.  Cas., 
N.  S.,  214),  and  in  others  a  conflict  between  the  deciaiona  is  due  to 
the  infinence  of  Chicago  M.  A  St.  P.  Rj.  Co.  v.  Ross,  112  U.  8.  377, 
5  Sup.  Ct.  Rep.  184,  which  haa  been  practically  overruled  in 
New  England  R.  Co.  v.  Conroy  (U.  S.),  16  Am.  A  Eng.  R.  Caa.,  N. 
S.,  380.  In  others  the  superior-servant  doctrine  is  controlling^  in 
manv  of  this  claaa  of  cases. 

WHETHER  FELLOW  SERVANT  OF  BRAKEMAN. 

UNITED  STATES. 

Are  Fellow  Servants. 

Injury  to  Car  Coupler— Drilling  Cars. 

Conductors,  car  couplers,  and  engineera,  when  engagd  in  drilling 
cars  in  a  railroad  yard,  are  all  fellow  aervants  of  each  other.  So 
held  in  Cent.  R.  R.  of  New  Jeraey  v.  Keegan  (C.  C.  A.),  82  Fed. 
174. 

Drakeman  Injured  While  Coupling— Negligence  in  Backing  Cart. 

In  Hines  v.  Union  Pac.  R.  Co.  Fed.  Cas.  No.  6,521,  it  is  held 
that  a  brakeman  injured  while  coupling  cars,  by  the  negligence  of 
the  engineer  of  hia  train  in  backing  a  section  of  it  with  undue 
force,  cannot  recover  against  the  railroad  company,  as  the  negli- 
gence was  that  of  his  fellow  servant. 

BrsKeman  Injured  While  Coupling— Negligence  In  Moving  Section  of 
Train. 

In  Miller  v.  Baltimore  A  O.  R.  Co.,  (C.  C),  Fed.  Cas.  No. 
9,560,  it  ia  held  that  a  brakeman  injured  while  coupling  cars  cannot 
recover  from  the  company,  if  the  cause  of  the  accident  was  the  negli- 
gtnce  of  the  engineer  of  the  train,  his  fellow  servant,  in  moving  a 
section  of  the  train. 
Brakeman  Injured— Failure  to  See  That  Way  Was  Clear  at  Junction. 

Where  a  brakeman  ia  injured  through  the  negligence  of  the  engi- 
neer of  his  train,  in  failing  to  obey  a  rule  of  the  company  requiring 
him  to  see  that  the  way  is  clear  at  junctions,  he  is  injured  through 
the  negligence  of  a  fellow  servant.  So  held  in  New  Jersey  A  N.  T. 
R.  Co.  V.  Toung  (C.  C.  A.),  49  Fed.  Rep.  723. 

Injury  to  Brakeman— Engineer  as  Conductor  of  Section  of  Parted 
Train. 
In  Newport  Newa,  etc.,  R.  Co.  v.  Howe  (C.  C.  A.),  52  Fed.  362,  it 
appeared  that,  under  the  rules  of  the  company,  when  a  train  parted 
and  the  conductor  waa  on  the  rear  portion,  the  engineer  became  the 
conductor  of  the  forward  portion ;  and  that  after  a   train  parted    the 
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conductor  sent  a  brakeman  from  the  rear  aection  to  migntd  the  for- 
ward section.  It  was  held  that  such  brakeman  was  a  fellow  servant 
with  the  engineer  while  the  latter  was  acting  as  conductor,  and  conld 
not  recover  from  the  company  for  his  negligence. 

Coupling  by  Hand — Absence  of  Conductor — Engineer  without  Au- 
thority to  Waive  Rule. 
In  Richmond,  etc.,  R.  Co.  v.  Finlej  (C.  C.  A.),  63  Fed.  229,  it  is  held 
that  there  can  be  no  recovery  for  injuries  sustained  by  a  brakeman 
while  coupling  cars  by  hand,  in  obedience  to  the  orders  of  the  engi- 
neer, who  was  in  charge  of  the  cars  during  the  absence  of  the  con- 
ductor, as  the  engineer  had  no  authority  to  waive  a  rule  of  the  com- 
pany prohibiting  the  coupling  and  uncoupling  of  cars  by  hand. 

Not  Fellow  Servants. 

Brakeman  Injured  in  Collision— Failure  to  Obey  Train  Dispatcher's 
Orders. 
In  Northern  Pac.  R.  Co.  v.  Cavanaugh  (C.  C.  A.),  51  Fed.  Rep. 
517,  it  is  held  that  a  brakeman  injured  in  a  collision  is  not  the 
fellow  servant  of  the  conductor  and  engineer  of  his  train,  whose 
negligence,  in  disobeying  the  train  dispatcher's  orders  caused  the 
accident. 

CALIFORNIA. 

Injury  to  Person  Acting  as  Brakeman  and  Conductor — ^Coupling  Cars 
— Sudden  Movement  of  Cars. 
A  person  employed  as  the  conductor  and  brakeman  of  a  train  is 
the  fellow  servant  of  its  engineer;  and  there  can  be  no  recovery 
against  the  railroad  for  injuries  sustained  by  the  former  by  reason 
of  the  negligence  of  the  engineer  in  movitag  the  cars  without  a 
signal  from  the  conductor,  while  the  latter  was  making  a  coupling. 
8o  held  in  Long  v,  Coronado  R.  Co.,  %  Cal.  269,  31  Pac.  170. 

COLORADO. 
Brakeman  Injured— Sudden  Movement  of  Cars. 

A  brakeman  cannot  recover  for  injuries  sustained  by  reason  of 
the  sudden  movement  of  cars,  through  the  negligence  of  the  engi- 
neer of  his  train,  his  fellow  servant.  So  held  in  Summerhays  9. 
Kansas  Pac.  Ry.  Co.,  2  Colo.  484. 

FLORIDA. 

Injury  to  Brakeman— Negligence  of  Engineer  in  Putting  Engine  in 
Charge  of  Fireman. 
In  South  Florida  R.  Co.  v.  Price,  32  Fla.  46,  13  So.  638,  it  was  held 
that  the  engineer,  fireman,  and  brakeman  of  the  same  freight  train 
were  fellow  servants;  and  that,  in  the  absence  of  statute  law,  the 
company  was  not  liable  to  one  of  such  fellow  servants  for  injuries 
sustained  in  the  line  of  his  employment  through  the  negligence  of 
the  engineer  in  putting  his  unskilled  or  careless  fireman  to  the  per- 
formance of  his  duty  of  handling  the  engine. 

G£^ORGIA. 

Injury  to  Brskemsn. 

In  Taylor  v.  Georgia  Marble  Co..  99  Ga.  512,  27  S.  E.  768,  it  was 
held  that  the  company  was  liable  for  injury  to  a  brakeman  resulting 
from  the  negligence  of  the  engineer,  who  had  entire  charge  and 
management  of  the  train,  and  sole  control  over  the  brakeman. 

Brakeman  Injured— Negligence  in  Operating  Train. 

There  can  be  no  recovery  against  the  company  for  injuries  to  a 
brakeman  resulting  from  the  negligence  of  the  engineer  of  his  train 
in  operating  it,  as  they  are  fellow  servants.  So  held  in  Bell  v. 
Globe  Lumber  Co.,  107  La.  725,  31  So.  994. 

ILLINOIS. 
Brakeman  Injured— Train  Run  into  Open  Switch. 
Although  an  engineer  has  authority  over  a  brakeman  of  his  train. 
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{hey  are  fellow  aervants,  and  the  railroad  company  ia  not  liable 
for  injuries  aostained  by  the  brakeman  throng^h  the  negligence  of 
the  eng-ineer  in  allowing  his  train  to  run  through  an  open  switch 
and  on  to  a  passing  track.  So  held  in  Illinois  Cent.  R.  Co.  v. 
Swisher,  61    111.  App.  611. 

Brakaman  and  Shovelers  on  Construction  Train. 

In  Railway  Co.  v,  Britz,  72  III.  256,  it  was  held  that  the  engineer, 
brakeman,  and  shovelers  on  a  construction  train  were  fellow  serv- 
ants. 

Derailment  Caused  by  Defective  Wheals — Engineer's  Knowledge  of 
Defects  Not  Notice  to  Brakeman. 
In  IlUnois  Cent.  R.  Co.  v.  Pirtie,  47  111.  App.  496,  it  is  held  that 
notice  to  an  engineer  of  defects  in  wheels  which  cause  the  train  to 
be  thrown  from  the  track,  and  kill  a  brakeman  is  not  notice  to  the 
brakeman;  and  the  doctrine  of  follow  service  does  not  apply  where 
the  accident  was  not  due  to  the  negligence  of  the  former  in  run- 
ning the  train. 

INDIANA. 

Injury  to  Servant  Uncoupling  Cars — Negligence  in  Management  of 
Train. 
A  railroad  employee,  whose  duties  are  various,  is,  while  perform- 
ing his  duty  of  uncoupling  cars,  the  fellow  servant  of  the  engineer 
of  the  train,  being  engaged  in  the  same  general  undertaking ;  and 
cannot  recover  againat  the  company  for  peraonal  injur) ea  reaulting 
from  the  negligence  of  the  engineer  in  managing  the  train.  So 
held  in  Wilson  v.  Madison,  etc.,  R.  Co.,  18  Ind.  226. 

IOWA. 

Brakeman  Injured  While  Uncoupling— Negligence  In  Operating  Train. 
A  brakeman  injured  through  the  negligence  of  the  engineer  in 
operating  the  train,  while  he  was  uncoupling  cars,  is  a  fellow  serv- 
ant of  the  engineer.  So  held  in  Sloan  v.  Central  Iowa  Ry.  Co..  62 
Iowa  728,  16  N.  W.  331. 

KENTUCKY. 
Engineer  Superior  of  Brakeman. 

In  I^ouisville,  etc.,  R.  Co.  v.  Brooks,  83  Ky.  129,  it  is  said  in 
the  opinion :  The  engineer  and  brakeman  on  the  same  train  are 
not,  as  assumed  by  counsel,  coequals ;  for  the  latter  has  no  right 
to  resist  the  former,  when  acting  in  his  appointed  sphere,  but  is 
bound  to  implicitly  obey  his  signals;  and,  as  between  them,  there  is 
no  reason  or  consideration  of  policy  to  imply,  on  the  part  of  the 
brakeman,  an  undertaking  to  look  to  the  engineer  alone,  and  not  to 
the  company,  for  security  against  his  willful  neglect,  even  conced- 
ing such  should  be  the  rule  as  between  coequals.  In  our  opinion, 
therefore  appellee  has  a  right  to  maintain  this  action  for  the  cause 
stated  in    his  petition." 

Brakeman  Injured  by  Violent  Backing  of  Cars—Fireman  Acting  as 
Engineer. 
Where  it  is  the  custom  of  the  common  master  to  permit  fireman 
to  act  aa  engineers  in  coupling  and  switching  trains,  a  fireman,  when 
80  acting,  is,  in  law,  the  engineer,  and  not  the  fellow  servant  of  a 
brakeman  of  the  train,  and  the  master  ia  responaible  for  injuries 
to  the  latter  caused  by  the  negligence  of  the  fireman  in  violently 
backing  one  section  of  the  train  against  the  other  section.  So  held 
in  Louisville  &  N.  R.  Co.  v.  ^oote,  83  Ky.  675,  24  Am.  A  Eng.  R. 
Caa.  443. 

Gross  Negligence  of  Engineer. 

In  Louisville,  etc.,  R.  Co.  v.  Robinson,  4  Bush.  (Ky.)  508,  it  is 
held  that  a  railroad  company  is  liable  for  injury  to  a  brakeman  sus- 
tained by  reason  of  the  gross  negligence  of  the  engineer  of  his  train. 

Killing  of  Brakeman — Negligence  of  Fireman    Acting  as  Substitute  for 
Engineer. 
In  Louisville  A  N.  R.  Co.  v.  Sullivan's   Adm'r   (Ky.),    76  S.    W. 
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525,  11  R.  R.  R.  131,  34   Am.  A  ISing.  R.  Caa.,  N.    8.,  131,  it  is   held 
that  a  brakeman  on  a    freight  train  ia   not  the  fellow  aervant  of  the 
fireman  of  the  train  while  the  latter  ia  temporarily    performing^    the 
duties  of  the  engineer. 
Engineer  as  Representative  of  Company — Rationale  of  Doctrine. 

In  Lonisville  A  N.  R.  Co.  v.  Collins,  63  Ky.  114,  it  is  said  in 
the  opinion:  '*In  the  use  and  control  of  the  engine,  the  engineer 
is  the  chief  and  governing  agent  of  the  corporation,  and  all  his 
associates  in  that  employment  are  employees  in  a  common  service. 
Neither  of  these  subordinates  under  his  control  is,  as  between  them- 
selves,  an  agent  of  the  railway  company ;  and  therefore,  it  is  not 
responsible  for  any  damage  done  by  one  of  them  to  another,  while 
in  its  service ;  and,  so  far,  the  British  rule  has  foundation  in  both 
reason  an  analogy ;  but  beyond  this,  it  is  baseless  of  any  otner 
support  than  a  falsely  assumed  public  policy  or  implied  contract.  In 
the  employment  and  control  of  his  subordinates,  the  engineer 
acts  as  the  representative  agent  of  the  common  superior.  They 
have  no  authority  to  control  or  resist  him  in  his  allotted  sphere 
of  service;  and  why,  then,  should  the  law  imply  a  contract  to 
trust  him  alone,  and  never  look  to  the  corporation,  as  his  employer 
and  constituent,  for  indemnity  for  damage  resulting  from  his  willful 
wrongs  or  grossly  negligent  omissions.'^ 

LOUISIANA. 

Fellow  Servants. 

Brakeman  Injured  While  Coupling  Cars— Negligence  in  Operating^ 
Engine. 
A  brakeman,  while  coupling  cars,  is  the  fellow  servant  of  the 
engineer;  and  cannot  recover  for  injuries  resulting  from  the  negli- 
gence of  the  latter  in  operating  the  engine.  So  held  in  Wallis  v. 
Morgan's  L.  &  T.  R.  &  S.  Co.,  38  La.  Ann.  156. 

MICHIGAN. 

Brakeman  Injured — Loose  Engine  Step. 

A  brakeman  injured  through  the  negligence  of  the  engineer  of 
his  train  in  allowing  the  engine  step  to  become  and  remain  loose, 
is  the  latter's  fellow  servant,  and  cannot  recover  for  such  injury. 
So  held  in  Miller  v.  Chicago  &  G.  T.  Ry.  Co.,  90  Mich.  230,  51  N. 
W.  370. 

Brakeman  Injured  While   Uncoupling— Starting  Cars  without  Waiting: 
for  Signals. 

A  brakeman  is  a  fellow  servant  of  the  engineer  of  his  train,  and 
cannot  recover  against  the  company  for  injuries  resulting  from  the 
negligence  of  the  engineer  in  suddenly  starting  the  engine  without 
waiting  for  a  signal,  while  the  brakeman  was  uncoupling  cars.  Sa 
held  in  Stanley  v,  Chicago  &  W.  M.  Ry.  Co.,  101  Mich.  202,  59  N. 
W.  393. 

MINNESOTA. 

Injury  to  Brakeman. 

In  McLaren  v.  Williston,  48  Minn.  299,  51  N.  W.  373,  it  was  said  in 
the  opinion:  **that  the  plaintiff,  a  brakeman,  took  the  risk  of  the 
negligent  act  or  conduct  of  his  fellow  servant,  the  engineer,  in  the 
common  employment." 

MISSISSIPPI. 

Injury  to  Car  Coupler — Failure  to  Provide  Sand  for  Rails. 

In  Illinois  Cent.  R.  Co.  v.  Jones  (Miss.)  16  So.  300,  it  is  held  that 
there  can  be  no  recovery  against  the  company  for  an  injury  sus- 
tained by  a  brakeman,  while  coupling  cars,  through  the  finilnre  of 
the  engineer  of  the  train  to  perform  the  duty  of  providing  aand  to 
put  on  the  rails. 
Brakeman  Injured—- Empty  Sand  Box. 

An  engineer  is  the  fellow  servant  of  a  brakeman  on  his  train,  and 
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the  latter  cannot  recover  against  the  common  master  for  personal 
injories  suatained  by  him  through  the  negligence  of  the  engineer 
10  foiling  to  see  that  the  sand  box  was  empty  before  the  train 
was  started.  So  held  in  I^nisville,  New  Orleans  &  T.  Ky.  Co.  v» 
Petty,  67  Miss.  255,  7  So.  351. 

MISSOURI. 

Brakeman  Injured  While  Coupllng^Cars  Suddenly  and  Violently 
Backed. 
There  can  be  no  recoveiy  against  the  railioad  for  injury  to  a 
brakeman,  sustained  while  he  was  coupling  cara,  through  the  negli- 
gence of  the  engineer  of  his  train,  his  fellow  servant,  in  backing  it 
too  violently  and  suddenly.  So  held  in  Dysart  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.,  145  Mo.  83,  46  S.  W.  751. 

Brakeman  of  Switch  Crew  and  Engineer  of  Switch  Engine. 

lo  Warmington  v.  Atchison,  etc.,  R.  Co.,  46  Mo.  App.  159,  it  is 
held  that  the  brakeman  of  a  awitch  gang  is  a  fellow  servant  of  the 
engineer  in  charge  of  the  switch  engine. 

NEW  YORK. 
Brakeman  Injured  in  Collision — Excessive  Speed. 

There  can  be  no  recovery  for  the  death  of  a  brakeman  in  a  collision 
resnltiiig  for  the  negligence  of  the  engineer  of  his  train,  hia  fellow 
•ervant,  in  running  it  too  fast.  So  held  in  Morgan  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  96. 

Brakeman  Injured — Excessive  Speed. 

In  Sherman  v.  Rochester  A  S.  R.  Co.,  17  N.  Y.  153,  it  is  held 
that  a  brakeman  who  has  no  right  to  apply  the  brakes  except  when 
directed  by  the  engineer  or  conductor,  is  their  fellow  servant,  and 
cannot  recover  against  the  common  master  for  an  injury  sustained  by 
teasoa  of  the  negligent  speed  at  which  the  engineer  and  conductor 
nn  the  train. 

Brakeman  Injured  in  Collision— Excessive  Speed  at  Station. 

A  brakeman  cannot  recover  for  injuries  received  in  a  colliaion^ 
which  was  the  result  of  the  negligence  of  the  engineer,  his  fellow 
•ervant,  in  attempting  to  pass  a  station  at  a  high  rate  of  speed, 
without  ascertaining  that  another  train  waa  so  situated  aa  to  permit 
him  to  do  so  with  safety.  So  held  in  Wright  v.  New  York  Central 
R.  Co.,  25  N.  Y.  562. 

NORTH  CAROLINA. 

Fellow  Servants. 

Brakeman  Injured — Negligence  in  Permitting  Boy  to  Operate  Engine. 
A  brakeman  is  the  fellow  servant  of  the  engineer  of  his  train,  and 
cannot  recover  against  the  railroad  company  for  injuries  caused  by 
the  negligence  of  the  engineer  in  permitting  an  inexperienced  and 
careless  boy  to  operate  the  locomotive.  So  held  in  Hagins  v.  Cape 
Fear  &  Y.  V.  Ry.  Co.,  106  N.  Car.  537,  11  S.  E.  590. 

Injury  to  Brakeman. 

In  Hagins  v.  Cape  Fear,  etc.,  R.  Co.,  106  N.  Car.  537,  11  S.  B. 
590,  it  appeared  a  brakeman  was  injured  through  the  negligence  of 
the  engineer.  The  complaint  aimply  set  out  the  fact  of  the  injury 
without  any  allegation  of  facta  to  take  the  case  out  of  the  law  of 
Goservice.  It  was  held  that  the  brakeman  and  engineer  were  fellow 
aervants,  and  that  the  complaint  did  not  state  facta  aufiScient  to 
constitute  a  cause  of  action. 
Injury  to  Brakeman — Sufficiency  of  Complaint. 

In  Hobbs  v.  Atlantic,  etc.,  R.  Co.,  107  N.  Car.  1,  12  8.  E.  124,  44 
Am.  &  Bng.  R.  Cas.  592,  it  la  held  that  a  brakeman  injured  through 
the  negligence  of  the  engineer  of  his  train  is  the  latter'a  fellow 
aervant.  and,  in  an  action  for  such  injury,  where  the  complaint 
contains  no  allegation  that  the  company  expoaed  the  plaintiff  to 
uraanal  and  unnecessary  risks,  or  that,  after  it   knew  the   engineer 
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was   incompetent  and  unfit,  they   retained  him    in  their    aetTice,    a 
demurrer  to  auch  complaint  ahould  be  auatained* 

Not  Fellow  Servants. 

Injury  to  Brakeman  Subject  to  Engineer's  Orders. 

Though  a  brakeman  is  presumed  on  entering:  service  to  aasume  all 
risks  materially  incident  thereto,  no  such  presumption  arises  as  to 
such  risks,  as  those  which  grow  out  of  the  possible  negligence  of  the 
engineer  of  his  train,  who  stands,  as  to  the  brakeman,  in  the  light 
of  a  superior,  whose  commands  and  directions  he  is  bound  to  obey. 
So  held  in  Cowles  v.  Richmond,  etc.,  S.  R.  Co.,  84  N.  Car.  309,  2 
Am.  &  £ng.  R.  Caa.  90. 

OHIO. 

Brakeman  Required  to  Operate  Brakes  According  to  Engineer's 
Signals. 
In  Pittsburg,  etc.,  R.  Co.  v,  Lewis,  33  O.  St.  1%,  there  was 
no  proof  that  a  brakeman  was  subordinate  to  an  engineer  of  the 
same  train  except  a  rule  of  the  company  requiring  the  engineer  to 
give  certain  signals  as  a  notice  to  apply  or  loosen  the  brakes,  and 
requiring  the  brakeman  to  manage  the  brakes  *' according  to  circum- 
stances and  the  signals  of  the  engineer,"  and  placing  the  brakeman 
while  on  the  train  in  subordination  to  the  conductor.  It  was  held 
not  sufficient  to  show  the  relation  of  superior  and  subordinate  serv- 
ant, and  that  the  brakeman  and  engineer  were  fellow  servants. 

Brakemen  Injured  While  Removinc  Brakes  in  Obedience  to  Engineer's 
Signals— dudden  Movement  ofTrain — Superior  Servants. 
A  brakeman,  by  the  rules  of  the  company,    was    placed  under    the 
control  and  direction  of  the  conductor;  and  one  of  such  rules  required 
the  engineer  to  give  certain  signals  for  setting  or  relieving    brakes, 
and  required  brakemen  to  wo^k    brakes   according  to   such    signals. 
It    was    held  that  the  last-mentioned   rule    did  not,  as   between    the 
engineer  and  brakeman,  create  the  relation    of  superior    and  subor- 
dinate ;  but  that  they  were  fellow  servants ;  and  the  brakeman  could 
not  recover  for  injuries  sustained  by  reason  of  the  negligence  of  the 
engineer  in  suddenly  applying   steam    before  the    brakeman   had    a 
reasonable  time  to  remove  brakes  in  obedience  of  the  engineer's  sig- 
nals.    Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Ranney,    37   O.    St.  665,    5 
Am.  &  Eng.  R.  Cas.  533. 

Engineer  Charged  with  Duty  of  Signaling  for  Brakes— Superior-Serv- 
ant Rule  Not  Applicable. 
In  Railway  v.  Ranney,  37  O.  St.  665,  5  Am.  &  Eng.  R.  Cas. 
533,  the  question  before  the  supreme  court  of  Ohio  was  whether  an 
engineer  who  gave  the  signal  for  the  brakeman  to  take  o£f  the  brakes 
was,  in  so  doing,  exercising  any  authority  over  the  latter.  Upon 
the  question  it  is  said  in  the  opinion:  **Indeed,  the  only  pretense 
found  in  the  testimony  for  the  claim  of  defendant  in  error  that 
brakemen  are  subordinate  to  the  engineer  of  the  train  is  found  in 
the  fact  that  it  is  the  duty  of  brakemen  to  observe  and  obey  certain 
signala  given  by  the  engineer,  to  wit  (rule  18) :  'one  long  blast  of  the 
whistle  is  the  warning  of  the  approach  of  a  train ;  one  short  blast 
is  a  signal  for  putting  down  brakes  and  stopping  the  train ;  two 
short  blasts,  for  releasing  the  brakes  and  starting  the  train ;  three 
for  backing  the  train.'  It  is  contended  that  the  signals  are  in  the 
nature  of  orders  or  commands  which  the  engineer  is  authorised  to 
give  to  brakemen,  which  they  are  bound  to  obey,  and  hence  the 
relation  of  superior  and  subodinate  is  created.  A  majority  of  the 
court  do  not  so  understand  either  the  purpose  or  efiect  of  the  rule. 
These  signals  are  so  named  properly,  and  are  intended  to  notify  all 
concerned  of  the  thing  signified.  They  are  addressed  to  the  con- 
ductor as  well  as  to  the  brakemen,  and  it  is  the  duty  of  the  conductor 
to  see  that  brakemen  perform  the  duty  signified.  The  duty  is  im- 
posed upon  the  brakemen  by  force  of  the  rule  itself,  and  not  bj 
virtue  of  any  authority  vested   in  the   engineer  over  the   brakemen. 
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The  signal  is  a  mere  notice.  Tlie  rnle  is  the  order  of  the  company 
to  the  brakemen  directly.  Suppose  a  train  is  signaled  by  a  station 
agent,  as  this  train  was,  to  stop  for  orders.  It  thereby  becomes  the 
dntj  of  the  conductor,  as  well  as  of  each  employee  on  the  train,  to 
stop  for  orders;  and  yet  no  one  can  contend  that  such  station  agent 
who  gives  the  signal  is  the  superior,  and  the  train  crew  subordinate 
employees  of  the  company,  within  the  meaning  of  the  rule  under  con- 
lideration.  A  variety  of  signals,  under  a  variety  of  circumstances, 
are  required  to  be  given  by  di£ferent  employee's  of  the  company,  to 
signify  that  an  occasion  exists  for  the  performance  of  a  particular 
doty;  but  it  would  be  absurd  to  hold  that  in  each  case  the  employee 
i^iriog  the  signal  is  a  superior  servant,  to  whom  all  others  to  whom 
information  is  thus  communicated  are  subordinated,  so  that  the  com- 
pany would  be  responsible  to  them  for  any  act  of  negligence  of  the 
employee  who  gave  the  signal,  whether  such  negligence  was  in  giv- 
iflg  the  signal,  or  in  the  performance  of  other  duties." 

Injury  to  Brakaman— Superior- Servant  Rule  Not  Applicable. 

Even  in  jurisdictions  which  adhere  to  the  rule  that  where  the  mas- 
ter places  one  servant  in  a  position  of  subordination  to  another 
servant,  and  the  former,  without  fault  on  his  part,  is  injured  through 
the  negiigr^nce  of  the  superior  servant,  the  master  is  liable,  it  is 
held  that  the  engineer  cannot,  under  ordinary  circumstances,  be  con- 
sidered as  superior  to  the  brakeman.  See  Pittsburg,  etc.,  K.  Co.  v. 
Lewis,  33  O.  St.  196;  Pittsburg,  etc.,  R.  Co.  v.  Ranney,  37  O. 
St.  665;  Pittsburg,  etc.,  R.  Co.  v.  Devinney,  17  O.    St.  197. 

PENNSYLVANIA. 
Brakeman  Killed  in  Collision. 

There  can  be  no  recovery  for  the  death  of  a  brakeman  caused  by 
the  negligence  of  the  conductor  and  engineer  of  his  train,  his  fel- 
low servants,  in  failing  either  to  side  track  train  or  to  give  proper 
sig^nals  to  an  approaching  train.  So  held  in  Hoover  v.  Beech  Creek 
R.  R.,  154  Pa.  St.  362,  26  Atl.  315. 

SOUTH  CAROLINA. 
Brakeman  Injured  by  Sudden  Movement  of  Cart. 

The  engineer  and  coupler  of  a  freight  train  are  fellow  servants, 
and  for  injury  to  the  coupler  from  the  negligence  of  the  engineer, 
io  moving  the  cars  while  the  brakeman  was  making  a  coupling,  the 
common  master  is  not  liable.  So  held  in  Boatwright  v.  Northeastern 
R.  Co.,  25  S.  Car.  128. 

In  this  case  it  is  said  in  the  opinion :  '  *The  plaintiff  and  the  engi- 
neer were  both  co-operating,  and  necessarily  co-operating,  to  bring 
about  the  same  end,  the  coupling  of  the  cars.  The  engineer  was 
required  to  move  back  the  train  by  the  agency  of  his  engine,  and 
tfae  plaintiff  was  required  to  take  position  between  the  cars  as  the 
train  was  moved  back,  so  as  to  secure  them  together  by  the  coupling 
apparatus,  and  it  seems  to  us  that  these  two  employees  acting  under 
common  orders  to  secure  the  same  result,  the  action  of  both  being 
necessary  to  that  end,  must  be  regarded  as  fellow  servants." 

Brakeman  Injured  While  Coupling— Negligence  in  Pushing  Cars  To- 
gether. 
The  engineer  and  brakeman  of  a  freight  train  are  fellow  servants, 
so  that  the  latter  cannot  recover  against  the  common  master  for  the 
negligence  of  the  engineer  in  pushing  cars  together  with  undue  force 
while  the  brakeman  was  making  a  coupling.  So  held  in  Evans  v. 
Chamberlain,  40  S.  Car.  104,  18  S.  E.  213. 

TENNESSEE. 
Fellow  Servants. 

Injury  to  Car  Coupler — Moving  Train — Order  of  Engineer. 

In  East  Tennessee,  etc.,  R.  Co.  v.  Smith,  89  Tenn.  114,  14  S.  W. 
1077,  it  appeared  that  the  injured  employee  was  a  brakeman  and  was 
hurt  while  undertaking  to  couple  a  moving  train.     He   alleged   that 
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he  waa  ordered  to  make  the  coupling  by  the  engineer.  The  train 
Traa  in  charge  of  the  conductor.  It  waa  held  that  the  engineer  and 
brakeman  were  fellow  aervants;  and  that  the  company  waa  not 
respDnaible  for  the  negligence  of  either,  by  which  the  other  wa8> 
injured,  there  being  no  proof  of  the  incompetency  of  either  employee. 

Injury  to  Brakeman— Absence  of  Conductor — Nefcligence  of  Engineer 
Having,  but  Not  Exercising,  Controi. 
In  Hopkins  v.  Nashville,  etc.,  R.  Co.,  96  Tenn.  409,  34  S.  W.  1029, 
it  is  held  that  where  the  conductor  of  a  train  is  absent,  and  its  engi- 
neer and  brakeman  perform  the  duties  required  of  them  by  the 
rules  of  the  company  in  such  an  emergency,  independently  of  each 
other,  and  the  engineer,  though  he  has  a  right  to  do  so,  exerciaea- 
no  control  over  the  brakeman,  and  the  latter  is  injured  through  the 
engineer's  negligence,  there  can  be  no  recovery  against  the  railroad 
company. 

Brakeman  Injured  by  Reason  of  Sudden  Movement  of  Train  While 
Ascending  Car — Train  in  Charge  of  Conductor. 
Where  the  conductor  is  in  charge  of  a  train,  and  the  other  train- 
men  are  subject  to  his  control  and  must  obey  his  orders,  a  brakeman 
in  such  train  is  the  fellow  servant  of  its  engineer ;  and  the  comoany 
is  not  liable  for  injuries  sustained  by  him  through  the  negligence  of 
the  engineer  in  causing  a  sudden  jam  of  the  cars  while  the  brakeman 
waa  ascending  one  of  them.  So  held  in  Railroad  v.  Kenley,  92  Tenn. 
207,  21  S.  W.  326. 

Brakeman  Injured  by  Backing  Cars  While  Coupling. 

The  engineer  is  the  fellow  servant  of  the  brakeman  of  his  train,  so 
that  there  can  be  no  recovery  against  the  common  master  for  inju- 
ries to  the  brakeman,  austained  while  he  was  coupling  cars,  through 
the  negligence  of  the  engineer  in  violently  backing  a  section  of  the 
train  without  warning.  So  held  in  Nashville,  C.  &  St.  Louis  R.  Co. 
V.  Wheless,  78  Tenn.  741. 

Not  Fellow  Servants. 

Brakeman  Injured  by  Backing  Cars  While  Coupling. 

An  engineer  in  charge  of  a  train  is  not  the  fellow  servant,  but  the 
auperior,  of  a  brakeman  of  his  train  acting  under  hia  orders ;  and 
the  company  is  liable  for  injuries  to  the  brakeman  reaulting  aolely 
from  the  negligence  of  the  engineer  in  backing  cars  while  the 
brakeman  was  making  a  coupling.  So  held  in  East  Tennessee  & 
W.  N.  C.  R.  Co.  V.  Collins,  85  Tenn.  227,  1  S.  W.  883. 

Injury  to  Brakeman— Engineer  with  Control  over  Train  and  Crew. 

In  Baat  Tennessee,  etc.,  R.   Co.  v.  Collins,  85   Tenn.  227,  1  S.  W. 
883,  the  court  laya  down  the  doctrine  as  established    in  the   state  by 
the  case  of  Nashville,  etc.,  R.  Co.  v.  Wheless,  10    Lea    (Tenn.)   741, 
15  Am.  &  £ng..R.    Cas.  315,  as  follows:    *'The  case  is  not    only  not 
authority  for  such  position,  but  is  directly  contrary.    The  facta  were 
that  the  conductor,  who  waa  in  control  of  the  train,  and  who  waa  the 
common  auperior  of  both  the  engineer  and  the  brakeman,  had  given 
orders  that  the  train  be  coupled  up,  and  gone  into  the  depot  to  attend 
to  other  business.     In  obeying  his  orders   the  engineer    and    brake* 
man  were  acting  when  the  accident  occurred,  and  they    were  clearly 
fellow    aervants,  at  that    time  engaged   in  a    common    employment, 
under  a  common  superior,  and  the  company  was  not  liable    to  either 
for  injury  occasioned  by  the  negligence   of  the  other.     But  it   is  ex- 
pressly said  in    that  case    (and  the    reasoning  and   the  obviona  pro- 
priety of  the  rule  makes  the  expression  unnecessary)  that  *of  course, 
in  some  caaes,  a  railroad  company  may  be  held  liable  to  a  brakeman 
for  the  negligence  of  an   engineer)  as   where  the  former  is,  in   fact, 
acting  under  the  ordera  of  the  latter.     We  do  not   mean    to  hold  that 
the  relation  of  superior  and  inferior    maj    not,  in  aome   cases,  exist 
between  them — only  that  it  did  not,  in  this  case,  so  far  aa  the  record 
shows.'     Upon  its  facts  the  Wheeless  case  was  manifestly  right,  and 
to  the  facts  of  this  case  it  clearly  haa  no  application.     The  engineer 
waa  in  charge   of  the  train  and  all  the  servanta   upon  it.     Whatever 
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thej  did  was  under  his  orders,  and  he   was  the  superior  of  plaintiff, 
as  averred." 

Injury  to  Brakammn  under  Engineer's  Control. 

An  engineer  is  not  the  fellow  servant  of  a  brakeman  of  his  train, 
bnt  his  superior,  where  the  latter  is   actinfif  nnder  the  orders  of   the 
engineer.     So  held  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Wheless,  78 
Tenn.  741. 

TEXAS. 

Are  Fellow  Servants. 

Brakeman  Injured — Negligence  in  Backing  Cars. 

The  railroad  company  is  not  liable  for  injuries  to  a  brakeman, 
sustained  while  he  was  coupling  cars,  through  the  negligence  of  the 
engineer  of  his  train,  his  fellow  servant,  in  backing  up  cars.  So 
held  in  Houston  &  T.  C.  R.  Co.  v,  Willie,  53  Tex.  318. 

Brakeman  Injured — Negligent  Operation  of  Train. 

A  brakeman  cannot  recover  against  the  common  master  for  inju- 
ries caused  by  the  negligent  operation  of  his  train  by  its  engineer, 
fats  fellow  servant.  So  held  in  Houston  &  T.  C.  Ry.  Co.  v,  Gilmore, 
62  Tex.  391. 

Brakeman  Injured— Failure  to  Qive  Danger  Signal — Engineer  without 
Authority  over  Brakeman. 
In  International  &  Great  Northern  R.  Co.  v.  Moore,  16  Tex.  Civ. 
App.  51,  41  S.  W.  70,  it  appeared  that  a  brakeman  on  a  freight  train 
went  forward  to  the  engine  to  obtain  directions  from  the  engineer, 
and  while  on  the  engine  it  was  derailed  and  he  was  injured ;  that 
had  the  engineer  given  the  propet  danger  signals,  the  brakeman 
would  not  have  gone  to  the  engine,  and  had  he  not  gone  there,  he 
would  not  have  been  injured ;  and  that  a  rule  of  the  company  made 
it  the  duty  of  the  brakeman  to  take  their  directions  and  orders  from 
the  conductor,  but,  as  a  matter  of  convenience,  they  often  got  them 
from  the  engineer.  It  was  held  that,  as  the  engineer  had  no  right 
of  authority  or  control  over  the  brakeman,  they  were  fellow  servants 
aad  the  company  was  not  liable  for  the  injury. 

Killing  of  Brakeman — Collision  between  Sections  of  Train. 

Id  Lfouisiana  W.  E.  Ry.  Co.  v.  Carstens  (Tex.  Civ.  App.),  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  781,  it  is  held  that  a  brakeman 
is  the  fellow  servant  of  the  engineer  of  his  train,  so  as  to  pre- 
Tent  recovery  against  the  company  for  injuries  sustained  by  the 
bTskeman,  resulting  solely  from  the  negligence  of  the  engineer  in 
failing  to  do  what  should  have  been  done  to  stop  cars  to  prevent  a 
collision  between  sections  of  the  train. 

Brakeman  Injured — Negligent  Management  of  Train. 

In  Texas  A  New  Orleans  R.  Co.  v.  Berry,  67  Tex.  238,  5  8.  W. 
817,  it  it  held  that  a  brakeman  cannot  recover  for  injuries  sua- 
tained  by  reason  of  the  negligence  of  the  engineer  of  his  train,  his 
fellow  servant,  in  operating  it. 

Engineer  Charged  with  Duty  to  Signal  for  Operation  of  Brakes — Death 
of  Brakeman. 

In  Texas  Cent.  R.  Co.  v.  Frazier  (Tex.),  4  Am.  &  l^ng.  R.  Cas.,  N. 
S.,  664,  it  is  held  that  an  engineer  whose  duty  it  is  to  give  signals  to  the 
brakeman  of  his  train,  in  accordance  with  the  rules  of  the  railroad 
company,  in  reference  to  the  use  of  the  brakes,  is  a  fellow  servant  of 
tnch  brakeman.  In  this  case  it  is  aaid  in  the  opinion:  '*We  are  of 
the  opinion  that  the  signal  given  by  the  engineer  for  brakes  was  a 
mere  notice  to  the  brakeman  Frasier  that  the  occasion  had  arisen 
for  him  to  perform  a  duty  imposed  upon  him  by  the  rules;  that  the 
fact  that  the  engineer  was  intrusted  by  the  company  with  the  dis- 
cretion of  determining  when  the  brakes  should  be  applied,  and  to 
signal  therefor,  did  not  give  him  any  '^authority  of  superintend- 
anee,  or  control  or  command  or  authority  to  direct  Frazier 
in  the  performance  of  his  duties;  that   Fraizer,  in  attempting  to  set 
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brakes  in  the  performance  of  his  duties,  was  uroverned  and  controlleif 
by  the  direction  and  command  of  the  rule,  and  not  by  the  engineer; 
and  that,  therefore,  under  the  statute,  they  were  in  the  same  grade 
of  employment,  and  fellow  servants." 

Are  Not  Fellow  Servants. 

Injury  to  Brakeman — Failure  of  Engineer  to  Inspect  Engine  and  Coup- 
lings. 
Where  a  brakeman  is  injured  through  the  failure  of  the  engineer 
of  his  train  to  inspect  the  engine  and  see  that  couplings  were  in  a 
safe  condition,  the  railroad  company  is  liable,  as  such  negligence 
is  not  that  of  the  brakeman' s  fellow  servant,  but  of  the  company's 
representative.  So  held  in  Sabine  &  B^ast  Texas  Ry.  Co.  v.  Ewing',. 
1  Tex.  Civ.  App.  531,  21  S.  W.  700. 

UTAH. 

Injury  to  Car  Coupler— Fireman  Put  in  Charge  of  Engine. 

In  Brown  v.  Southern  Pac.  Co.,  7  Utah  288,  26  Pac.  579,  it  is  held 
that  an  engineer  who  puts  a  fireman  in  charge  of  an  engine  is  a 
viceprincipal,  and  not  a  fellow  servant,  of  a  brakeman  coupling 
the  engine  to  another  engine. 

VIRGINIA. 
Brakeman  of  Shifting  Crew  Injured  While  between  Cart. 

In  Eckles  v,  Norfolk  &  W.  R.  Co.,  96  Va.  69,  25  S.  E.  545,  it  ia. 
held  that  there  can  be  no  recovery  against  the  common  master  for 
injuries  to  the  brakeman  of  a  shifting  crew  sustained  while  he  waa 
between  cars,  through  the  negligence  of  the  engineer  of  the  crew,, 
his  fellow  servant,  in  operating  the  engine. 

Brakeman  Injured  While  Coupling—Negligence  in  Driving  Back  Train 
Second  Time. 
There  can  be  no  recovery  against  the  railroad  company  for  injuries- 
sustained  by  a  brakeman,  while  coupling  cars,  through  the  negli* 
gence  of  the  engineer  of  his  train,  his  fellow  servant,  in  driving 
back  the  train  the  second  time.  So  held  in  Norfolk,  etc.*  R*  Co.  v^ 
Brown,  91  Va.  668,  22  S.  £.  496. 

Brakeman  Killed — Negligence  in  Making  Flying  Switch. 

But  where  the  death  of  a  brakeman  is  the  result  of  the  negligence 
of  an  inexperienced  fireman,  who  had  been  left  in  charge  of  the  en- 
gine by  the  engineer,  with  the  permission  of  the  conductor,  who 
was  the  alter  ego  of  the  company,  in  improperly  managing  the  en- 
gine while  making  a  flying  switch,  the  company  ia  liable  on  account 
of  such  permission  given  by  the  conductor.  So  held  in  Norfolk  & 
W.  R.  R.  Co.  V.  Thomas'  Adm'r,  90  Va.  205,  17  S.  E.  884. 

WEST  VIRGINIA. 

Brakeman  Injured — Negligence  in   Permitting  Fireman  to   Handle  En- 
gine. 
The  act  of  an  engineer  in  putting  an  inexperienced   and  incompe- 
tent fireman  in  charge  of  an  engine  is  a  breach  of  duty  the  company^ 
owes  to  its  employees  to  exercise  ordinary  care  in  employing  compe- 
tent servants,    so   as    to   render  it  liable  to  a  brakeman  of  the  train 
for  injuries  sustained  by  reason  of  the  negligent  management  of  the 
train  by  such  fireman.     So  held  in  Core  v.  Ohio  River  R.  R.  Co.,  3S 
W.  Va.  456,  18  S.  E.    596.     In  this    case  it    is  said  in    the    opinion : 
''The     employees     of   a     railroad     company   often     times     occupy 
not   only    a   dual,    but    a    three    fold     relationtowards   each    other, 
according     to     the     duties     they    are    called     upon     or     delegated 
to     perform,    to     wit:    that     of    superior    or     master,    co-ordinate 
or  fellow    servant,     inferior    or     servant.     For   instance,     in    run* 
ning   the    train,  the   conductor  is    the   superior   of    the   engineer, 
and    in    that    particular    he    represents   the  master;  in  the  separate 
management  of  the  engine  and  the  train  from  the  engine  back  they 
are  co-ordinate  or  fellow  servants,  each   being   independent   in    his 
own  sphere ;  and  in   permitting   the  fireman  or  other  person  to  man- 
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ig:e  the  ens^ine  in  his  stead  the  engineer  ia  the  superior  of  the  con- 
ductor, discharging  a  nonaasi|rnable  dnty,  delegated  to  him  by  th« 
master  or  company." 

WHETHER  CONDUCTOR  AND  ENGINEER  FELLOW  SERVANTS' 

ARKANSAS. 
Injury  to  Conductor— Nagligsnca  in  Running  Train. 

The  oondnctorof  a  train  is  the  fellow  servant  of  its  engineer,  so  as 
to  preyent  recovery  against  the  company  for  injuries  sustained  by 
the  former  through  the  negligence  of  the  engineer  in  running  the 
train.     So  held  in  St.  L.  I.  M.  A  S.  Ry.  v.  Morgart  Adm'x»  45  Ark. 

318. 

DBLAWARB. 
Injury  to  Conduetor. 

In  Creavrell  v.  Wilmington  A  N.  R.  Co.  (Del.),  14  Am.  &Bng.  R. 
Cas.,  N.  S.,  625,  it  is  held  that  engineer  and  conductor  of  the  same 
train  are  fellow  servants. 

KENTUCKY. 
Conductor  Injured  While  Coupling— Backing  Cars  at  Excessive  Speed. 
An  engineer  is  the  fellow  servant  of  the  conductor  of  his  train ; 
and  there  can  be  no  recovery  against  the  company  for  the  death  of 
the  latter,  due  to  the  negligence  of  the  engineer  in  backing  .the  train 
at  a  much  higher  rate  of  speed  that  was  proper  when  a  coupling  was 
being  made  by  the  conductor.  So  held  in  £klmonson  v.  Kentucky 
Cent.  Ry.  Co.  (Ky.),  49  S.  W.  200. 

LOUISIANA. 
Engineer  Killed— Train  Run  over  Unsafe  Bridge— Failure  of  Conductor 
to  Compel  Engineer  to  Slacken  Speed. 
The  conductor  of  a  construction  train  is  not  a  fellow  servant  of  its 
engineer,  but  represents  the  railroad  company,  and  is  a  vice  princi- 
pal of  the  engineer  who  is  obliged  to  obey  his  orders ;  and  the  com- 
pany is  liable  for  the  death  of  the  engineer  if  it  results  from  the 
failure  of  the  conductor  to  command  and  compel  the  engineer  to  run 
the  train  across  an  insecure  bridge  at  a  safe  rate  of  speed.  So  held 
in  Van  Amburg  v,  Vickaburg,  S.  &  P.  R.  Co.,  37  La.  Ann.  650.  In 
this  case  it  is  said  in  the  opinion :  '*The  case  of  Chicago,  M.  A  St. 
Paul  R.  Co.  V,  Ross,  112  U.  S.  377,  has  made  an  inroad  on  jurispru- 
dence in  the  right  direction,  and  we  have  applied  the  new  principal 
there  established  at  the  present  term." 

MISSOURI. 
Conductor  Injured— Negligence  in  Permitting  Fireman  to  Handle  En- 
gine. 
In  Harper  v.  Railway  Co.,  47  Mo.  567,  it  was  held  thai  when  an 
engineer  placed  a  fireman  in  charge  of  the  engine,  acting  under  au- 
thority, either  express  or  implied,  his  act  in  so  doing  w^s  the  act  of 
the  company  and.the  company  was  liable  to  the  conductor  for  in- 
jaries  sustained  by  reason *of  the  incompetency  of  the  fireman. 

OHIO. 
Engineer  Injured — Negligence  of  Conductor  in  Charge  of  Train. 

Where  the  engineer  of  a  train  is  placed  under  the  control  of  its 
conductor,  who  directs  when  the  cars  are  to  start,  stop,  etc.,  they 
are  not  fellow  servants ;  and  the  company  is  liable  to  the  engineer 
for  an  injury  received,  caused  by  the  negligence  of  the  conductor, 
while  they  are  both  engaged  in  their  respective  employments.  So 
held  in  Little  Miami  R.  Co.  v.  Stevens,  20  Ohio  415. 

TENNESSEE. 
Injury  to  Conductor  Having  Control  of  Crew  -Engineer's  Disobedience 
of  Directions  for  Running  Train. 
The  conductor  is  not  the  fellow  servant  of  the  engineer  of  bis  train 
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who  is  subject  to  his  orders,  but  his  superior ;  and  the  company  is 
not  liable  for  injuries  to  the  conductor,  which  was  the  result  of  the 
neg^ligence  of  the  eng^ineer  in  disobeying  his  directions  in  re^rard  to 
running  the  train,  and  in  moving  it  without  his  order.  So  held  in 
Ragsdale  v.  Memphis  A  C.  R.  Co.,  62  Tenn.  426. 

TEXAS. 
Death  of  Engineer— Failure  of  Conductorto  Have  Other  Train  Flae^ged. 
In  Culpepper  v.  International  &  G.  N.  Ry.  Co.,  90  Tex.  627,  40  8. 
W.  386,  it  appeared  that  an  engineer,  whose  train  was  stopped 
on  the  track,  was  killed  by  a  collision  with  a  following  train, 
caused  by  the  negligence  of  the  conductor  of  his  train  in  failinj^ 
to  send  out  brakeman  to  flag  it.  The  rules  of  the  company  provided 
that  *^all  trains  will  be  run  under  the  directions  of  conductors,  ex- 
cept when  their  directions  conflict  with  rules  or  involve  risks,  in 
which  case  the  engineer  will  be  held  equally  responsible."  It  was 
held  that  they  were  not  fellow  servants,  under  the  act  of  1891  of 
Texas,  providing  that  servants  entrusted  with  superintendence,  etc., 
are  not  fellow  servants  of  employees  under  their  control. 

WHETHER  FELLOW  SERVANTS    OF  FIREMAN. 

UNITED    STATES. 

Fireman  injured  in  Collision— Failure  of  Engineer  to  Obey  Rules. 

A  fireman  and  engineer  of  a  locomotive,  runjiing  alone  on  a  rail- 
road track  are  fellow  servants,  so  that  there  can  be  no  recovery  for 
injuries  sustained  by  the  former  through  the  negligence  of  the  engi- 
neer in  colliding  with  a  train,  because  of  his  failure  to  obey  the 
rules  of  the  company,  with  which  the  fireman  was  familiar.  So 
held  in  Baltimore  A  O.  R.  Co.  v.  Baugh,  149  U.  S.  368. 

Firemen  and  Engineers  in  Same  Department. 

In  Baltimore  A  O.  R.  Co.  v.  Baugh,  149  U.  S.  368,  it  is  said  in 
the  opinion:  **The  running  of  an  engine  by  itself  is  not  a  separate 
branch  of  the  service,  seems  perfectly  clear.  The  fact  is,  all  the  lo- 
comotive engines  of  a  railroad  company  are  in  the  one  department, 
the  operating  department;  and  those  employed  in  running  them, 
whether  as  engineers  or  firemen,  are  engaged  in  a  common  employ- 
ment, and  are  fellow  servants." 

Injury  to  Fireman  While  Oiling  Turntable— Negligence  of  Engineer   in 
Starting  Turntable. 

In  Briegal  v.  Southern  Pac.  Co.  (C.  C.  A.),  98  fed.  958,  it 
appeared  that  a  fireman,  while  oiling  a  turntable  by  direction  of  the 
engineer  of  hie  train,  which  was  a  matter  within  the  scope  of  the 
engineer's  duties,  was  injured  through  the  negligence  of  the  engi- 
neer in  starting  the  turntable.  It  was  held  that  they  were  fellow 
servants,  and  there  could  be  no  recovery  against  the  master. 

ALABAMA. 

Fireman  Injured  in  Collision — Excessive  Speed  at  Station. 

A  fireman  injured  in  a  collision  resulting  from  the  negligence    of 
the  engineer  of  his  train  in  running  it  into  a  station   too  fast  is  the 
fellow  servant  of  such  engineer.     So  held  in  Bull  v.  Mobile  &  M.  R. 
Co.,  67  Ala.  206. 
Fireman  Injured— Negligence  of  Engineer  Not  Entrusted  with  Control. 

In  Kansas  City,  F.  S.  &  M.  R.  Co.  v.  Becker,  63  Ark.  477,  39  S. 
W.  358,  it  is  held  that  the  fireman  and  engineer  on  the  same  engine 
are  fellow  servants  if  neither  exercises  superintendence  or  control 
over  the  other,  under  the  Arkansas  statute,  providing  that  employees 
engaged  in  the  common  service  in  the  same  department  and  working 
together  to  a  common  purpose  are  fellow  servants,  if  they  are  of  the 
same  grade,  neither  being  entrusted  with  any  superintendence,  or 
control  over  the  other. 
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CALIFORNIA. 
Fireman  of  Ferryboat  I njured— Engineer  with  Authority  to  Discharge. 
la  SteveDs  v.  San  Fraacisco  A  N.  P.  R.  Co.,  100  CaL  554,  35  Pac.  165, 
it  ia  held  that  the  fireman  and  eng^ineer  of  a  ferryboat  are  fellow 
senrantf  employed  ^'in  the  same  general  basineu"  within  the  mean- 
ing of  §  197  of  Cal.  Civ.  Code;  and  the  fact  that  the  engineer 
employs  and  discharges  fireman  under  him  does  not  alter  their  rela- 
tion as  fellow  servants. 

ILLINOIS. 
Fmsman  Killed  in  Collision— Failure  to  See  Red  Light. 

There  cannot  be  a  recovery  against  the  railroad  company,  their 
common  master,  for  the  death  of  a  fireman  in  a  collision  resulting 
from  the  negligence  of  the  engineer  of  his  train  in  failing  to  notice 
a  right  light,  as  they  are  fellow  servants.  So  held  in  Illinois  Cent. 
S.  Co.  V.  Hosier,  45  111.  App.  205. 

Fireman  Injured—Collision  between  Sections  of  Train— Negligence  of 

Engineer  of  Other  Section. 
~  An  engineer  and  a  fireman  working  on  different  sections  of  a  freight 
train  following  each  other  on  the  same  track  are  fellow  servants ; 
and  the  common  master  is  not  liable  for  injuries  sustained  by  the 
fireman  in  a  collision  caused  by  the  negligence  of  the  engineer.  So 
lield  in  Terre  Haute  A  I.  R.  R.  Co.  v.  Leeper,  60  111.  App.  194. 

INDIANA. 
Permitting  Firemen  to  Handle  Engine — Waiver  of  Rule. 

In  Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind.  261,  it  is  held  that  a  rail- 
road company  is  liable  for  an  injury  to  one  of  its  employees  resulting 
from  the  act  of  the  engineer  ib  permitting  a  fireman  to  handle  an 
engine,  although  a  rule  of  the  company  prohibited  their  engineers 
from  doing  so,  but  the  master  mechanic,  charged  with  authority  to 
employ  and  discharge  engineers  and  firemen,  knew  that  such  rule 
was  habitually  violated. 

MICHIGAN. 

Fireman  Injured  in  Derailment— Failure  to  Obey  Signals. 

There  can  be  no  recovery  against  the  common  master  for  injury  to 
a  fireman  from  the  negligence  of  the  engineer  of  his  train,  his  fel- 
low servant,  in  failing  to  obey  signala,  and  thereby  causing  the 
train  to  be  derailed.  So  held  in  Henry  v.  Lake  Shore  A  M.  S.  Ry. 
Co.,  49  Mich.  495,  13  N.  W.  832. 

MINNESOTA. 
Fireman  Injured  in  Collision. 

The  engineer  in  charge  of  a  locomotive  ia  not  the  fellow  servant 
of  its  fireman,  so  as  to  exempt  the  common  master  from  liability  for 
injuries  sustained  by  the  latter  in  a  collision  resulting  from  the  en- 
{Tineer's  negligence.  So  held  in  Ragsale  v.  Northern  Pac.  R.  Co. 
(Minn.),  42  Fed.    383. 

MISSOURI. 
Fireman  Injured  in  Collision — Train  Run  into  Open  Switch. 

The  fireman  is  the  fellow  servant  of  the  engineer  of  his  train,  so 
as  to  prevent  recovery  against  the  railroad  for  injuries  sustained  in 
a  derailment  resulting  from  the  negligence  of  the  engineer  in  run- 
ning his  train  into  an  open  switch.  So  held  in  Grattis  v.  Kausas 
City,  P.  A  G.  R.  Co.,  153  Mo.  380,  55  S.  W.  106. 
inspection  of  Locomotives. 

In  Coontz  v.  Missouri  Pac.  R.  Co.,  121  Mo.  652,  26  S.  W.  661,  it  is 
held  that  an  engineer,  when  discharging  the  duty  of  inspecting  lo- 
comotives, is  performing  the  work  of  a  vice  principal. 

MONTANA. 
Fireman  Injured — Explosion  of  Engine. 
A  fireman  is  the  fellow  servant  of  the  engineer  of  his   train,  and 
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cantiot  recover  against  the  common  'master  forTln juries  resultingr 
from  tlie  negligence  of  the  other  which  results  in  the  explosion  ol: 
the  engine.  So  held  in  Mulligan  v.  Montana  U.  R.  Co.,  19  Mont. 
135,  47  Pac.  795. 

NEW  JBRSBT. 

Fireman  Injured — Excessive  Speed  on  Insecure  Trestle — Disobedience 
of  Orders. 
A  fireman  is  the  fellow  servant  of  the  engineer  of  his  train ;  and 
cannot  recover  for  personal  injuries  sustained  solely  through  the 
negligence  of  the  latter  in  running  his  train  on  a  trestle  incapable 
of  supporting  it,  in  disobedience  of  orders.  So  held  in  Paulmeir  v» 
Erie  R.  R.  Co,  34  N.  J.  L.  151. 

NEW  YORK. 

Fireman  Injured  in  Collision — Failure  of  Engineer  to  Signal. 

A  railroad  company  is  not  liable  for  injury  to  a  fireman  whicb 
resulted  from  the  negligence  of  the  engineer  of  his  train,  his  fellow 
servant,  in  failing  to  signal,  and  thereby  causing  a  collision.  So 
held  in  Raid  v.  New  York  Cent.  &  H.  R.  R.  Co.,  71  N.  Y.  Supp.  734. 

Fireman  Injured — Defective  Headlight— Failure  to  Substitute  New* 
Wick. 
Where  the  engineer  of  a  train  is  required  by  a  rule  of  the  company 
to  see  that  the  headlight  is  in  order,  and  an  injury  to  a  fireman  is  the 
result  of  his  failure  to  substitute  a  new  wick  for  an  old  one,  there 
can  be  no  recovery  against  the  company,  as  such  failure  was  the 
negligence  of  the  fireman's  fellow  servant.  So  held  in  Simpson  v. 
Central  Vt.  R.  Co. ,  39  N.  Y.  Supp.  465, 

SOUTH  CAROLINA. 

Fireman  Injured— Collision  with  Horse. 

A  railroad  company  is  not  liable  for  injury  to  a  fireman  caused  by 
the  negligence  of  the  engineer  of  his  train,  his  fellow  servant,  in 
not  avoiding  a  collision  with  a  horse.  So  held  in  Murry  v.  South 
Carolina  R.  R.  Co.  (S.  Car.),  1  McMullin  385.  In  this  case  it  is 
said  in  the  opinion :  ^*The  engineer  no  more  represents  the  company 
than  the  plainti£P  (the  fireman).  Each  in  his  several  department 
represents  his  principal.  The  regular  movement  of  the  train  of  cars 
to  its  destination,  is  the  result  of  the  ordinary  performance,  by 
each,  of  his  several  duties.  If  the  fireman  neglects  his  part,  the 
engine  stands  still  for  want  of  steam;  if  the  engineer  neglects  his, 
every  thing  runs  to  riot  and  disaster.  It  seems  to  me,  it  is,  on  the 
part  of  the  several  agents,  a  joint  undertaking,  where  each  one 
stipulates  for  the  performance  of  his  several  duties." 

TENNESSEE. 

Fireman  Killed— Explosion  of  Boiler. 

A  fireman  was  killed  by  the  explosion  of  the  boiler  while  the  en- 
gine was  standing  on  the  track  ready  to  start,  and  the  engineer  was 
negligent  in  failing  to  be  present  thirty  minutes  before  the  time  of 
starting,  as  required  by  a  rule  of  the  company.  It  was  held  that 
such  negligence  did  not  entitle  plain ti£F  to  recover,  as  it  was  that  of 
the  brakeman's  fellow  servant.  Nashville,  C.  ik  St.  L.  Ry.  v» 
Handman  (Tenn.),  13  Lea  423. 

TEXAS. 

Fireman  Injured  by  Sudden  Starting  of  Engine  While  under  It. 

The  fireman  is  the  fellow  servant  of  the  engineer  of  his  train,  so 
as  to  prevent  recovery  for  injuries  to  the  former  resulting  from  the 
negligence  of  the  engineer  in  starting  the  train  without  signals, 
while  the  fireman,  in  obedience  to  the  engineer's  orders,  was  under 
the  engine  cleaning  out  the  ash  pan.  So  held  in  Gulf,  C.  &  S.  F» 
Ry.  Co.  V.  Blohn,  73  Tex.  637,  11  S.  W.  867. 
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HANDS  ON  WORK  AND    CONSTRUCTION  TRAINS. 

UNITED  STATES. 
Injury  to  Laborer  on  Work  Train  in  Charge  of  Roadmaster — Collision 
—Failure  of  Engineer  to  Obey  Flagman's  Orders. 
When  a  work  train  is  in  charge  of  a  roadmaster,  who  directs  its 
moTementa,  and  has  control  of  all  persons  employed  upon  it,  the  en- 
gineer and  condnctor  of  such  train  are  fellow  servants  of  a  laborer 
thereon,  so  aa  to  prevent  recovery  for  injuries  sustained  by  the  latter 
ID  a  coUiaion  caused  by  the  failure  of  the  conductor  and  engineer  to 
obeT  the  flagman's  orders.  So  held  in  Northern  Pac.  R.  Co.  v. 
Smith  (C.  C.  A.),  59  Fed.    993. 

FLORIDA. 

Shoveler  on  Gravel  Train  Injured— Engine  Placed  in  Charge  of  Fire- 
man. 
In  Parrish  v.  Pensacola  &  A.  R.  Co.,  28  Fla.  251,  9  So.  696,  it  is 
held  that  a  shoveler  on  a  gravel  train  and  its  engineer  were  fellow- 
tervanta,  where  they  were  both  engaged  in  hauling  and  unloading 
gravel  in  repairing  the  roadbed,  and  in  absence  of  statute,  the 
ahoveler  could  not  recover  for  injuries  sustained  by  him  through 
the  negligence  of  the  engineer  in  putting  the  handling  of  his  engine 
into  the  hands  of  his  fireman,  who  was  either  careless  or  incompe- 
tent. 

ILLINOIS. 

Fellow  Servants. 

Laborer  on  Construction  Train  Injured — Train  in  Charge  of  Conductor. 
In  Chicago  &  A.  R.  Co:  v,  Keefe,  47  111.  108,  it  is  held  that  where 
a  laborer  on  a  construction  train,  at  work  under  the  orders  of  the 
conductor  in  charge  of  such  train,  is  injured  in  consequence  of  the 
moving  of  the  train  by  the  engineer,  also  in  pursuance  of  the  order 
of  the  conductor,  but  without  giving  the  preliminary  signal  as  re- 
quired by  the  rules,  such  laborer  cannot  recover  against  the  common 
master  for  injuries  resulting  for  such  carelessness  of  the  engineer, 
as  they  are  fellow  servants. 

Shoveler  on  Construction  Train  Injured. 

In  Chicago  A  A.  R.  Co.  v.  Keefe,  47  111.  108,  it  is  said  in  the  opin- 
ion: **If  his  (a  shoveler  on  a  construction  train)  dutiea  attach  him 
to  the  train  as  part  of  its  personal  equipment,  then  his  branch  of 
■enrice  is  not  independent,  in  any  such  sense  as  to  exempt  him  from 
the  general  rule  in  regard  to  coemployees,  in  case  he  should  be  in- 
jured through  the  carelessness  of  the  engineer." 

Shoveler  on  Construction  Train  Injured  in  Collision. 

A  shoveler  employed  on  a  construction  train  is  a  fellow  servant  of 
its  engineer,  and  cannot,  therefore,  recover  against  the  common 
master  for  injuries  sustained  through  the  negligence  of  the  other, 
which  caused  a  collision.  So  held  in  Chicago  A  A.  R.  Co.  v.  Mc- 
Donald, 21  111.  App.  409. 

Laborer  on  Construction    Train  Injured — Sudden  Jerk  of  Train. 

A  laborer  on  a  construction  train  and  its  engineer  are  fellow  serv- 
ants, and  the  former  cannot  recover  for  personal  injuries  sustained 
through  the  negligence  of  the  latter  in  starting  the  train  with  a 
sudden  jerk.  So  held  in  Miller  v.  Ohio  &  M.  Ry.  Co.,  24  111.  App. 
326. 

Shoveler  on  Construction  Train  Injured  In  Collision. 

A  shoveler  employed  on  a  construction  train  is  the  fellow  servant 
of  its  engineer,  and  cannot  recover  from  their  common  master  for 
an  injury  sustained  through  the  negligence  of  the  engineer,  which 
caused  a  collision  with  a  passenger  train.  So  held  in  St.  Louis  &  S. 
Rj.  Co.  V.  Britz,  72  Hi.  256. 

Not,  as  Matter  of  Law. 

Injury  to  Hand  Unloading  Car— Negligence  in  Suddenly  Starting  Train. 
A  hand  employed  to  unload  posts  from  a   freight   car,    cannot   be 
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held,  as  matter  of  law,  to  be  a  fellow  servatit  of  the  eng^ineer  of  the 
train,  throug^h  whose  negrlifiTence,  in  suddenly  starting  the  car  with- 
out warning,  he  was  injured.  So  held  in  Louisville,  K.  &  St.  L. 
R.  R.  Co.  V.  Hawthorn,  147  111.  226,  35  N.  E.  534. 

INDIANA. 
Laborer  on  Construction  Train  Injured  in  Dsrailment. 

A  laborer  employed  on  a  construction  train  cannot  recover  against 
the  common  master  for  injuries  sustained  in  a  derailment  resulting 
from  the  negligence  of  his  fellow  servant,  the  engineer  of  such 
train.  So  held  in  £)vansviile  &  R.  R.  Co.  v.  Henderson,  134  Ind. 
636,  33  N.  E.  1021. 

Hand  on  Gravel  Train  Injured— Train  Run  against  Ox. 

A  hand  on  a  gravel  train,  employed  to  load  and  unload,  and  who 
rode  back  and  forth  upon  the  train  from  the  places  of  loading  and 
unloading,  is  the  fellow  servant  of  the  engineer  of  the  train ;  and 
there  can  be  no  recovery  for  his  death  resulting  from  the  letter's 
negligence  in  running  the  train  against  an  ox.  So  held  in  Ohio  A 
M.  R.  Co.  V.  Tindall,  13  Ind.  366. 

KANSAS. 

Hand  on  WorIc  Train  in  Charge  of  Tools  injured— Attennpt  to  Suddenly 
btop  Train. 
In  Missouri  Pac.  Ry.  Co.  v.  Haley,  25  Kan.  35,  it  is  held  that  a 
person  employed  upon  a  construction  train  to  carry  water  for  the 
men  working  with  the  train  and  to.  keep  the  tools  from  getting  lost 
is  the  fellow  servant  of  the  engineer,  through  whose  act  in  suddenly 
attempting  to  stop  the  train  he  was  injured. 

MARYLAND. 
Laborer  on  Dunnp  Car  Injured— Excessive  Speed  at  Curve. 

A  laborer  riding  on  a  dump  car,  which  is  his  duty  to  assist  in 
loading  and  unloading,  and  injured  by  reason  of  the  negligence  of 
the  engineer  of  the  train,  in  running  it  too  fast  into  a  curve,  can- 
not recover  against  the  company,  as  such  negligence  was  that  of  his 
fellow  servant.  Soheldin  O'Connell  v.  Baltimore  A  Ohio  R.  K.  Co., 
20  Md.  212. 

MISSOURI. 
Injury  to  Laborer  on  Construction  Train. 

In  Higgins  v.  Missouri  Pac.  R.  Co.,  104  Mo.  413,  16  S.  W.  409,  it 
is  held  that  an  engineer  and  laborer  on  a  construction  train  are  fel- 
low servants  where  thev  work  under  the  same  conductor,  derive  their 
authority  and  compensation  from  the  same  source,  and  are  engaged 
in  the  same  creneral  business,  though  in  a  different  grade  of  the 
common  service. 

OHIO. 

Hand  on    Gravel  Train  Injured  by   Reason  of  Sudden   Movement  of 

Train. 
-  A  hand  employed  to  load  and  unload  a  gravel  train,  is,  while  rid- 
ing on  it  from  the  gravel  pit  to  the  place  of  unloading,  the  fellow 
servant  of  its  engineer,  he  not  being  under  the  control  or  subject  to 
orders  of  the  latter ;  and  there  can  be  no  recovery  for  his  death 
against  the  company  on  account  of  the  negligence  of  the  engineer 
in  suddenly  starting  the  car  without  warning,  and  thereby  causing 
deceased  to  be  thrown  upon  the  track.  So  held  in  Kumber  v.  Junc- 
tion R.  Co.,  33  O.  St.  150. 

OREGON. 

Sectionman  Injured  through  Negligence  in  Running  Train   on    Defect- 
ive Bridge — Train  in  Charge  of  Roadmaster. 
In  Knahtla  v,  Oregon  S.,  L.,  etc.,  R.  Co.,  21  Ore.  136,  27  Pac.  91,  it 
is  held  that  a  section  hand  riding  on  a  work  train  from  one  place  of 
his  work  to  another,  under  charge  of  the    roadmaster,  is    the   fellow 
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■errant  of  the  engrineer  of  the  train,  ao  aa  to  prevent  recovery 
againat  the  railroad  company  for  injnriea  auatained  by  him  tbrouffh 
the  neirlig^ence  of  the  engineer  in  running  the  train  npon  a  defective 
bridge. 

TEXAS. 

Injury  to  Woman  Cooking  on  Work  Train. 

A  woman  cooking  on  a  work  train,  occupying  a  car,  and  boarding 
work  hands,  ia  not  a  fellow  aervant  of  the  engineer  of  the  train. 
So  held  in  Brown  v.  Sullivan,  71  Tez.  470,  10  S.  W.  288. 

MISCELLANEOUS. 

Fellow  Servants. 

Injury  to  Foreman  of  Switching  Crew. 

The  foreman  of  a  switching  crew  ia  the  fellow  aervant  of  the  en- 
gineer  and    fireman   of  the  train  on  which  he  ia  riding.     So  held  in 
Chicago  A  R.  Co.  v.  Wise  (111.),  69  N.  B.  500. 
Injury  to  Switchman. 

In  Stafford  v.  Railroad  Co.,  114111.  244,  2  N.  E.  185,  it  was  held 
that  a  switchman  injured  through  the  negligence  of  the  engineer  of 
his  crew  waa  the  lattter'a  fellow  servant. 

Injury  to  Baggage  Man — Derailment. 

A  baggage  man  ia  not  as  matter  of  law«  the  fellow  aervant  of  the 
engineer  of  his  train,  through  whose  negligence  the  former  is  injured 
in  a  derailment.  So  held  in  Chicago  A  A.  R.  Co.  v.  Swan,  176  111. 
425,  52  N.  E.  916. 

Injury  to  Blacksmith  on  Wrecking  Train— Collision— Failure  of  En- 
gmeerto  Follow  Instructions. 
A  blacksmith  on  a  wrecking  train,  while  riding  to  the  acene  of 
accident  for  the  purpose  of  making  repairs,  waa  the  fellow  servant 
of  the  engineer,  who  alao  acted  as  conductor  of  the  train ;  and  there 
could  be  no  recovery  against  the  common  master  for  injuries  sus- 
tained in  a  collision  due  to  the  negligence  of  the  engineer  in  failing 
to  obey  instructions.  So  held  in  Abend  v,  Terre  Haute  A  I.  R.  Co. , 
111  HI.  202. 

Engine  Hand  Injured  in  Derailment — Failure  to  Wet  Rails — Dual  Capac- 
ity. 

In  Nashville  R.  Co.  v,  Elliott  Coldw.  (Tenn.),  611,  it  appeared  that 
the  suit  was  brought  by  a  hand  on  an  engine  whoae  buaineaa  waa  to 
pass  wood  from  the  tender  to  the  fireman,  to  recover  for  injuriea 
rastained  by  the  former  in  a  derailment.  The  accident  may  have 
happened  becauae  the  engine  was  not  adapted  to  run  on  the  partic- 
ular curve  of  the  road,  or  because  the  engineer  neglected  to  wet  the 
rails  as  he  had  been  in  the  habit  of  doing  at  that  point.  It  waa  held 
that  in  the  former  caae  the  company  would  be  liable,  because  the 
knowledge  of  the  engineer  of  the  defect  in  the  locomotive  would  be 
knowledge  of  the  company,  but  that  if  the  difiBculty  of  passing  such 
point  might  have  been  in  whole,  or  in  part  obviated  by  wetting  the 
rails,  the  negligence  of  the  engineer  in  failing  to  do  ao  waa  that  of 
a  fellow  servant,  for  which  the  company  would  not  be  liable. 
Injury  to  Switchman  of  Switch  Crew~ Negligence  In  Pushing  Cars. 

The  engineer  and  a  switchman  of  a  switch  crew  are  feliow  aerv- 
ants,  so  as  to  prevent  recovery  against  the  company  for  injury  to 
the  switchman  from  the  negligence  of  the  engineer  in  pushing  cara 
by  means  of  the  engine.  So  held  in  Gulf,  C.  A  8.  F.  Ry.  Co.  v. 
Warner,  89  Tex.  475,  35  S.  W.  364. 

COMPANY  NOT  EXEMPT. 
Baggage  Master — Negligence  in  Running  Train. 

In  Chicago  A  A.  Ry.  Co.  v.  Swan  (111.),  12  Am.  A  Eng.  R.  Caa., 
N.  8.,  674,  it  ia  held  that  a  baggage  master  who  had  no  other  dutiea 
on  the  train  than  the  uaual  duties  of  such  an  employee,  is  not  a  fel- 
low servant  of  the  engineer  of  the  train,  ao  aa  to  exempt  the  maater 
from  liability  for  injuries  to  the  former  through  the  negligence  of 
the  latter  in  running  the  train. 
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Porter  Injured  While  Coupling  Cart  under  Englneer'e  Orders — Cars 
Violently  Backed. 
In  Cincinnati,  etc.,  R.  Co.  v.  Palmer,  98  Ky.  382,  33  S.  W.  199,  it 
was  held  that  the  rule  that  where  two  servants  are  eng^aged  in  the 
same  field  of  labor,  but  are  not  of  the  same  rank,  the  master  is  liable 
for  an  injury  to  the  subordinate  bj  the  gross  negligence  of  the  supe- 
rior, but  not  for  an  injury  resulting  from  ordinary  negligence,  was 
applicable  where  the  porter  of  a  train,  who,  as  well  as  the  engineer, 
had  duties  to  perform  in  the  making  up  of  the  train,  was  injured 
through  the  negligence  of  the  latter  in  running  the  engine  against 
cars  he  had  required  the  porter  to  couple. 

Injury  to  Common  Laborer  Assisting  Engineer — Negligencs  in  Start- 
ing Engine. 
In  lyouisville,  etc.,  R.  Co.  v.  Collins,  2  Dut.  (Ky.)  114,  it  was 
held  that  the  company  was  liable  for  injury  sustained  by  a  common 
laborer,  while  he  was  assisting  an  engineer  in  righting  a  locomotive, 
through  the  gross  negligence  of  the  engineer  in  starting  the  locomo* 
tive. 

Injury  to  Express  Messenger  Employed  to  Act  as  Brakeman— Trainmen 
Msy  Be  in  Different  Departments. 
In  Chsmberlain  v.  Milwaukee  &  M.  R.  R.  Co.,  11  Wis.  238,  it  ap- 
peared that  sn  express  company  messenger  who  was  entitled  to  be 
carried  on  the  freight  cars  of  the  defendant  company,  was  employed 
by  the  superintendent  of  the  road  to  act  as  brakeman  for  one  trip, 
and,  while  so  employed,  was  thrown  from  the  train  by  reason  of  the 
negligence  of  its  engineer,  and  injured.  It  was  held  that  the  action 
would  lie,  even  if  the  express  messenger  was  considered  to  be  in  de- 
fendant's employ,  as  he  was  not  the  fellow  servant  of  the  engineer. 
In  this  case  it  is  said  in  the  opinion:  **The  company  is  held  liable, 
because,  in  setting  a  force  in  motion,  to  be  used  for  its  benefit,  it 
is  bound  to  see  to  it,  that  it  is  employed  with  proper  care  and  skill. 
But  does  not  this  obviously  extend  to  the  different  duties  in  the 
same  department,  as  well  as  to  those  of  different  departments?  The 
great  object  of  this  common  law  principle  is  not  to  protect  those  in 
one  department  as  against  those  in  another,  but  to  protect  every 
one  from  injury  by  the  negligence  of  another.  Now,  the  court 
classes  all  whose  duties  are  connected  with  the  running  of  the  cars 
as  engaged  in  the  same  department.  Yet,  everybody  knows  that 
this  department  requires  various  duties  entirely  separate  and  dis- 
tinct in  their  character.  So  that  a  servant  performing  one,  can,  by 
no  just  reasoning  be  held  responsible  for  the  negligence  of  another. 
A  brakeman  has  to  act  in  obedience  to  signals  by  the  engineer,  but 
he  has  no  connection  whatever  with  the  performance  of  the  duties  of 
the  engineer."  A.  R.  Y. 


HBDRICK  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  North  Carolina,  Nov.  22,  1904.) 

[48  S.  E.  Rep.  830.] 

Death  of  Brakeman— Overhead  Bridge — Co nstruction— Evidence — 
Defendant's  Answer. 
In  an  action  against  a  railway  company  for  the  death  of  a  brake- 
man  who  was  struck  by  an  overhead  bridge  while  standing  on  a 
moving  freight  train,  a  part  of  defendant's  answer,  alleging  that 
decedent  was  killed  by  coming  in  contact  with  an  overhead  bridge, 
was  admitted  in  evidence.  This  allegation  was  a  part  of  a  sentence 
containing  further  averments  that  the  bridge  was  properly  con- 
structed, together  with  proper  warnings,  which  was  excluded :  held 
not  error  to  refuse  to  require  the  whole  sentence  to  be  introduced. 

Harmless  Error. 
Where,  in  an  action  against  a  railway  company  to  recover  for   the 
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death  of  a  brakeman  who  was  atmck  by  an  overhead  bridge  while 
standing^  on  a  movinsr  freight  train,  there  was  abundant  evidence 
showing  that  the  decedent  waa  killed  by  a  blow  on  the  head  through 
contact  with  the  bridge,  the  error,  if  any,  in  admitting  a  part  of  a 
sentence  of  defendant'a  answer  alleging  that  decedent  waa  killed  by 
coining  in  contact  with  an  overhead  bridge  waa  not  prejudicial,  eape- 
dally  when  the  court  charged  that  the  jury  should  not  conaider  the 
same  as  evidence  of  negligence  on  defendant'a  part. 

Death  of  Brakeman— Overhead  Bridge — Telltales— Degree  of  Care.* 
Where,  in  an  action  ag^ainat  a  railway  company  for  the  death  of  a 
brakeman  killed  by  coming  in  contact  with  an  overhead  bridge  while 
standing  on  a  moving  freight  train,  the  evidence  ahowed  that  ropes 
were  placed  25  or  30  yarda  on  either  aide  of  the  bridge  for  the  purpoae 
of  notifying  brakeman  of  the  approach  to  the  bridge  without  ahowing 
that  they  were  not  arranged  a  a  such  warninga  are  uaaally  arranged, 
and  were  not  at  a  proper  diatance,  and  a  witneaa  teatified  that  the 
ropes  wonld  aometimea  get  tangled,  an  inatrnction  that  defendant 
was  negligent  nnless  it  was  found  that  the  warning  ropea  were  ao 
arranged  as  to  sufficiently  warn  ordinarily  prudent  peraona  waa 
proper,  it  being  for  the  jury  to  determine  whether  the  ropes  consti- 
tuted suflficient  warning. 

Same — Same — Assumption  of  Risk— Knowledge  of  Danger— Statute, 
The  statute  of  Virginia  provides  that  knowledge  of  any  employee 
of  the  defective  condition  of  any  machinery,  waya,  or  atructurea  of 
railroad  corporationa  ahall  not  of  itaelf  be  a  bar  to  a  recovery  for  hia 
death  thereby.  A  brakeman  waa  killed  in  Virginia,  while  atanding 
on  a  moving  freight  train,  by  coming  in  contact  with  an  overhead 
bridge:  held^  that  the  brakeman 'a  mere  knowledge  of  the  exiatence  of 
the  bridge  would  not  defeat  a  recovery  for  hia  death,  though  it  waa 
hia  duty  to  ezerciae  reasonable  care  with  reference  to  the  aituation. 

Appeal  Irom  Soperior  Court,  Davidson  County;  O.  H. 
Allen,  Judge. 

Action  by  C.  F.  Hedrick,  administrator,  against  the  South- 
ern Railway  Company.  From  a  judgment  Tor  plaintiff,  de- 
fendant appeals.     AfiBrmed. 

Glenn,  Manly  &  Hendren  and  F.  H.  Busbee,  for  appellant. 
Emery  £.  Raper,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  brought  this  action 
to  recover  damages  for  the  killing  of  his  intestate  through 
the  negligence  of  the  defendant.  In  the  complaint  it 
is  alleged  that  the  intestate,  9  brakeman  on  a  freigbt 
train  of  the  defendant,  while  on  a  run  between  Spen- 
cer, in  North  Carolina,  and  Monroe,  in  Virginia,  was 
required  to  be  upon  the  top  of  the  freight  cars, 
and  while  engaged  in  his  work,  at  a  point  about  two 
miles  south  of  the  city  of  Danville,  Va.,  was  struck  on  the 
head  and  face  by  the  timbers  of  a  bridge  which  the  defendant 
negligently  maintained  across  a  cut  on  the  roadbed,  and  was 
so  badly  injured  and  hurt  that  he  died  a  week  thereafter.     It 

*Aa  to  the  duty  to  erect  telltalea  or  whipping  atrapa,  and  to  main- 
tain them  in  aafe  condition,  aee  foot-note  appended  to  McGarrity  v. 
New  York,  etc.,  R.  Co.  (R.  I.),  9  R.  R.  R.  65,  32  Am.  &  Eng.  R. 
Caa.,  N.  8.,  65;  monograph  appended  to  Louiaville  &  N.  R.  Co.  v. 
HaU  (Ky.),  8  R.  R.  R.  541,  31  Am.  &  Eng.  R.  Caa.,  N.  3.,  541. 


320       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Hedrick  v.  Southern  Ry.  Co 

was  further  alleged  that  the  bridge  was  negligently  constructed 
and  maintained,  because  it  was  at  such  a  low  elevation  as 
to  render  it  dangerous  and  unsafe  for  its  brakeman  to  dis- 
charge their  duties  at  the  point  where  the  bridge  crossed  the 
track;  that  the  night  on  which  the  intestate  was  injured  was 
a  very  dark  and  rainy  one;  and  that  the  defendant  had  neg- 
ligently failed  to  take  proper  precaution  to  warn  their  brake- 
man  of  approaching  danger,  when  nearing  the  bridge,  by  plac- 
ing lights  or  other  sufficient  precautions  at  the  approach  to  the 
bridge.  There  was  a  further  allegation  in  the  complaint  that 
by  the  laws  and  statutes  of  the  state  of  Virginia  it  is  provided 
that  in  case  of  the  death  of  a  person  caused  by  the  wrongful 
act,  neglect,  or  default  of  another  the  administrator  of  sacf} 
person  shall  have  a  right  of  action  therefor  against  the  person 
or  corporation  whose  wrongful  act,  neglect,  or  default  caused 
such  death.  And  it  was  further  alleged  that  by  act  of  the 
General  Assembly  of  Virginia  knowledge  of  any  employee 
injured  by  defective  ways,  appliances,  and  construction  of 
such  corporation  shall  not  of  itself  be  a  bar  to  the  recovery 
of  damages  for  the  injury  and  death  caused  thereby,  and  that 
the  personal  representative  of  such  employee  shall  have  a 
right  of  action  therefor.  The  defendant,  in  its  answer, 
denied  that  it  had  been  negligent,  and  set  up  as  a  further 
defense  the  plea  of  contributory  negligence  on  the  part  of  the 
intestate. 

There  was  evidence  on  the  trial  tending  to  show  that  the 
intestate  was  killed  by  being  struck  by  the  timbers  of  the 
bridge,  and  that  the  bridge  was  not  high  enough  so  a  man 
standing  on  a  box  car  could  be  carried  under  it  in  safety ; 
that,  if  a  man  was  standing  on  an  ordinary  box  car,  the 
bridge  would  strike  him  on  the  breast,  or,  if  on  the 
highest  car,  on  the  stomach,  or,  on  the  lowest  car^ 
on  the  head.  It  was  further  in  evidence  that  there  were 
warning  ropes  suspended  above  the  track  on  each  approach 
to  the  bridge  and  2$  or  30  yards  off,  called  '' tell-tales.  "^ 
Those  ropes  were  intended  to  notify  brakemen  to  stoop,  and 
they  were  suspended  at  such  a  distance  as  to  strike  the  heads 
of  the  brakemen  as  they  passed.  One  witness,  who  had  been 
in  the  employment  of  the  defendant,  said  that  those  warning^ 
ropes  could  not  be  trusted,  as  they  sometimes  got  tangled 
and ''kicked  up."  The  plaintiff  in  the  course  of  the  trial 
offered  in  evidence  a  part  of  paragraph  i  of  the  answer,  viz., 
''that  while  the  intestate  was  acting  as  flagman  of  defendant 
company  he  was  killed,  and,  defendant  is  informed  and  be- 
lieves, by  reason  of  his  head  coming  in  contact  with  an  over- 
head bridge  at  some  point  south  of  the  city  of  Danville, 
Virginia."  The  defendant  objected,  because  the  part  intro- 
duced was  only  a  part  of  a  sentence,  and  the  entire  sentence 
was  not  offered.  The  remainder  of  the  sentence,  after  a 
comma,  was,  "but  defendant  alleges  that  the  bridge  was 
properly  constructed  across  the  track,  and  that  before  reach- 
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ing  said  bridge  on  either  side,  for  the  purpose  of  waroiog  the 
employees  of  it  on  the  train's  approaching  the  bridge,  there 
is  constracted  what  is  known  as  'tell-tales,'  or  ropes  properly 
adjusted.     *    *    *"    xhe  evidence  was  received  as  it  was 
offered,  and,  we  think,  properly.     It  is  true  that  the  part  of 
the  paragraph  offered  in  evidence  was  only  the  half  of  the 
paragraph    and    a    half    of    the    sentence,   but  it  was  a 
complete    admission    that    the  intestate  had  been   killed, 
and  that  bis    death    was    caused    by    contact    with    the 
bridge.     That  part  cf  the  sentence  not  offered   in  evidence 
did  not  in  the  least  retract  that  admission.     It  only  had  refer- 
ence to  whether  be  was  killed  through  the  negligence  of  the 
defendant.     It  was  not  averred  in  the  latter  part  of  the  sen- 
tence that  the  intestate  was  not  killed  by  being  stricken  on 
the  head   by  the  timbers  of  the  bridge,  but  it  contained  a 
matter  of  defense  on  the  part  of  the  defendant  against  its 
alleged   negligence.     The  case  of  Lewis  v.  Railroad,  132  N. 
C  ^82,  43  S.  E.  919,  is  in  point.     The  same  point  of  evi- 
dence was  raised  in  Stewart  v.  Railroad  (at  this  term)  48  S. 
E.  793.     In  that  case  the  plaintiff  offered  in  evidence  a  part 
of  the  first  paragraph  of  the  defendant's  answer,  viz. :    ''That 
the  plaintiff's  intestate  was  struck  by  the  engine  pulling  train 
Mat  the  time  alleged;  that  no  one  saw  him  struck,  or  ever 
heard  him  say  anything  about  how  he  was  struck,  but  the 
defendant   alleges  that  the  said    deceased,   J.    R.   Reaves, 
was  upon  the  track,  and  that  the  engineer  of  train  34  did  not 
see  him  until  he  saw  him  fall."    That  part  of  the  sentence 
was  objected  to  by  the  defendant  because  the  whole  par- 
agraph was  not  offered.     The  omitted  part  of  the  paragraph 
was  separated  from  the  other  by  a  colon,  and  was  in  these 
words:    ''That  the  engineer  and  firemen  were  keeping  a 
lookout,  and  in  no  way  upon  said  occasion  was  the  defendant 
negligent  in  its  conduct  against  the  said  deceased.     *    •    *>' 
The  objection  was  sustained   in  the  lower  court,  and  the 
evidence  offered  excluded,  but  this  court  held  that  that  was 
error,  and  said :    ''It  was  competent  to  show  the  killing  of  the 
intestate  by  the  defendant,  and  also  to  show  its  negligence. 
It  was  an  admission  complete  in  itself,  and  that  plaintiff  was 
not    compelled    to    put  in  matter  of  explanation   or  ex- 
culpation    on    the    part    of    the  defendant.     The  defend- 
ant   would     have  that  privilege  itself,     i   Greenleaf,   Ev. 
(i6th  Ed.)  §  201."     In  that  case  the  sentence  was  connected 
by  a  colon;  in  this,  by  a  comma.     Marks  of  punctuation  are 
useful  in  the  construction  of  sentences,  and  to  give  each  part 
its  force  and  meaning;  but  in  the  pleadings  in  a  law  suit  the 
diflereuce  between  a  colon  and  a  comma  will  make  no  differ- 
ence where  the  parts  of  a  sentence  shows  that  there  is  a 
matter  in  one  clause  full  and  complete  in  itself,  establishing 
an  affirmative  fact,  and  which  is  not  denied  in  the  other  clause, 
but  only  its  consequences   attempted  to  be  explained   or 
avoided.    But,  if  the  evidence  offered  had  not  been  com- 
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peteat,  it  would  have  been  in  real  fact  harmless  in  this  case, 
lor  there  was  an  abundance  of  evidence  going  to  show  that 
the  intestate  was  killed  by  a  blow  on  the  head  through  con- 
tact with  the  bridge  timbers;  and  his  honor  told  the  jury» 
when  he  received  the  evidence,  and  also  in  his  instruction  to 
them,  that  they  should  not  consider  it  as  evidence  of  negli- 
gence on  the  part  of  the  defendant,  but  only  as  evidence  that 
the  intestate  was  killed  by  the  bridge. 

Exception  was  made  by  the  defendant  to  that  part  of  his 
honor's  charge  to  the  jury,  in  substance,  that,  if  the  defend- 
ant allowed  an  overhead  bridge  to  remain  across  its  track  so 
low  that  the  intestate,  while  standing  on  top  of  a  car  in  the 
place  of  his  duty,  was  stricken  by  the  timbers  of  the 
bridge  and  killed,  the  first  issue  (on  the  defendant's  negli- 
gence) should  be  answered  ''Yes,"  unless  it  should  be  found 
that  the  defendant  had  warning  ropes  before  the.  approach  to 
the  bridge,  ''so  arranged  and  at  a  sufficient  distance  as  to  be 
sufficient  protection  to  warn  an  ordinarily  careful  and  prudent 
man  in  the  position  of  the  deceased  under  the  same  conditions 
and  circumstances;  and  if  the  jury  find  that  the  defendant 
had  such  'tell-tales'  or  warning  ropes,  they  should  answer  on 
the  first  issue 'No.'  "  The  defendant  contends  that  the  latter 
branch  of  the  instruction  was  not  pertinent  to  the  facts,  and 
that  the  first  clause  was  erroneous.  The  argument  was  that 
the  only  evidence  ofiered  was  that  the  "tell-tales"  or  ropes 
were  2$  or  30  yards  on  either  side  of  the  bridge,  and  were  for 
the  purpose  of  notifying  brakemen  of  the  approach  to  the 
bridge,  and  that  the  law  presumed  that  the  tell-tales  were 
arranged  as  such  warnings  are  usually  arranged,  and  that 
there  was  no  evidence  that  they  were  not  so  arranged,  and 
not  at  a  safe  and  proper  distance.  It  does  not  need  any 
citation  of  authority  for  the  position  that  under  the  law  the 
master  is  compelled  to  provide  a  reasonably  safe  place  in 
which  his  employee  it  to  do  his  work,  and  that  the  failure  to 
perform  this  duty  is  negligence.  In  this  case  the  defendant 
permitted  its  bridge  to  be  over  its  railroad,  not  of  sufficient 
height  above  the  track  so  that  a  brakeman  standing  on  top 
of  its  cars  could  pass  thereunder  in  safety.  The  night  on 
which  he  was  hurt  was  dark  and  rainy.  Surely  this  was  evi- 
dence of  negligence,  unless  the  nature  of  the  surroundings 
made  it  impossible  for  the  defendant  company  to  have  erected 
a  higher  bridge,  and  in  that  event  such  warnings  and  signals 
as  might  operate  to  prevent  injury  should  have  been  adopted 
and  put  in  use.  Am.  &  Eng.  Enc.  (2d  Ed.)  vol.  4,  p.  936; 
Bailey's  Master's  Liability  for  Injury  to  Servant,  p.  41.  If 
it  were  the  fact — which  was  not  proved — that  the  defendant 
company  could  not  have  built  a  higher  bridge,  did  they  adopt 
such  warnings  and  signals  as  would  operate  to  prevent  injury 
to  its  brakemen?  If  they  intended  the  "tell-tale"  ropes  for 
that  purpose,  who  are  better  judges  of  the  sufficiency  and  the 
reasonableness  of  those  precautions  than  the  jury?    Was  it 
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flot  for  tbem,  upon  the  evidence,  to  say  whether  daDgling 
ropes  25  or  30  yards  from  the  approach  to  the  bridge  were  of 
proper  distance  to  give  warning?  Was  it  not  for  them  to  say 
whether  they  were  sufficient  notice  to  brakemen»  consider- 
ing the  evidence  of  one  of  the  witnesses,  who  said  that  they 
sometimes  got  tangled  and  would  ^'kick  up*'?  Was  it  not 
(or  them  to  say  whether  or  not  ''tell-tales*'  ropes  were  long 
eoough  to  strike  a  brakeman  if  he  should  be  in  a  stooping 
position  at  his  work?    We  see  no  error  in  that  instruction. 

The  plaintiff  requested  the  court  to  instruct  the  jury  that  if 
they  found  from  the  evidence  that  the  defendant  allowed  a 
low  bridge  to  remain  across  its  track,  so  that  a  brakeman  on 
top  of  the  cars  could  not,  while  standing  thereon,  pass 
under  the  bridge  in  safety,  mere  knowledge  of  the 
existence  of  the  bridge  so  constructed,  if  the  intes- 
tate had  such  knowledge,  would  not  make  him  guilty 
of  contributory  negligence,  and  the  jury  should  answer 
the  second  issue  (as  to  contributory  negligence)  ''No." 
The  court  gave  that  instruction,  except  that  part  of 
it  in  these  words:  "that  they  should  answer  the  second 
issue  'No/  "  and  added  that:  "It  was  the  duty  of  the 
plaintiff's  intestate  to  exercise  ordinary  care  with  reference 
to  the  danger,  the  surroundings;  the  situation;  and  in  con- 
sidering whether  he  contributed  to  bis  injury  the  jury 
can  consider  the  fact  that  he  had  been  running  on  this  road 
for  three  or  four  months,  and  as  to  whether  he  knew  the 
situation  and  condition  of  the  bridge,  its  structure  and 
height.  It  was  his  duty  to  exercise  reasonable  care  with 
reference  to  the  situation.  The  more  danger,  the  more  care- 
fal  he  should  be."  We  see  no  error  in  the  instruction  as 
given.  The  statute,  on  this  subject,  of  the  state  of  Virginia, 
set  out  in  the  complaint,  contains  this  provision :  "Knowledge 
of  any  employee  of  the  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways,  appliances  or  structures  of 
such  corporation,  shall  not  of  itself  be  a  bar  to  recovery  for 
any  injury  or  death  caused  thereby."  So  that  prayer  was 
framed  in  accordance  wich  the  law  of  the  state  of  Virginia, 
where  the  intestate  was  killed,  and  the  addition  to  the  in- 
struction asked  by  the  plaintiff  was  almost  in  the  language  of 
the  defendant's  third  prayer  for  instruction,  and  we  think,  in 
all  and  its  every  part,  that  it  fairly  and  properly  presented 
that  phase  of  the  case  to  the  jury. 

His  honor  gave  the  defendant's  third  prayer  for  instruc- 
tions to  the  jury,  and  declined  the  other  three.  We  need 
not  discuss  them,  because  they  are  embraced  in  our  consider- 
ation of  the  plaintiff's  prayers.  The  exceptions  of  the  de- 
fendant to  the  evidence  are  without  merit. 

Affirmed. 
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BENSON  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Rhode  Island,  Sept.  29,  1904.) 

[59  Atl.  Rep.  79.] 

Servant's  Injuries — Railroad  Bralceman — Choice  of  Dangerous  Place — 
Contributory  Negligence. 

The  roof  of  a  freight  car  reached  18  inches  over  the  end  walls,  and 
in  the  diagonal  corners  of  the  roof  a  space  18^  inches  long  and  235>^ 
inches  wide  had  been  cut  out  to  allow  brakemen  to  go  up  and  down 
the  ladder.  A  brakeman  passing  along  on  top  of  a  train  of  which 
such  car  formed  a  part,  instead  of  using  the  running  board,  ran 
along  near  the  edge  of  the  roof,  and  was  injured  by  attempting  to 
jump  onto  the  described  car  and  falling  to  the  ground  owing  to  the 
opening:  held,  that  notwithstanding  the  fact  that  such  cars  were 
not  in  common  use,  there  being  no  emergency  requiring  him  to  run 
near  the  edge  of  the  roof,  instead  of  on  the  running  board,  he  could 
not  recover  for  his  injuries. 

Tillinghast,  J.,  dissenting. 

Action  by  James  H.  Benson  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  On  petition  of  de- 
fendant for  a  new  trial.     Judgment  rendered  for  defendant. 

For  former  opinion,  see  49  Atl.  689. 

Argued  before  TILLINGHAST,  DOUGLAS,  and 
BLODGETT,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for  plaintiff. 

Davis  S.   Baker  and  Lewis  A.  Waterman,  for  defendant. 

BLODGETT,  J.  Conceding  it  to  be  established  by  a  pre- 
ponderance of  evidence  that  cars  of  the  type  of  car  No.  11,487 
were  not  in  common  use,  it  is  nevertheless  undisputed  that 
the  running  board  on  car  No.  12,525  was  in  proper  condition, 
and  that,  if  the  plaintifi  had  used  it  in  passing  to  car  No. 
11,487,  the  accident  could  not  have  happened.  Indeed,  this 
ground  of  liability  was  considered  and  disposed  of  when  this 
case  was  before  the  court,  in  23  R.  I.,  at  page  157,  49  AtK 
693;  the  court  saying:  ''When  the  plaintiff  was  advised  by 
his  experience  of  the  great  diversity  existing  in  the  con- 
struction of  cars,  it  seems  to  us  of  little  importance  whether 
he  had  seen  a  freight  car  of  just  that  make  or  not,  though  he 
admits  he  knew  cabooses  were  made  so.  Using  cars  of 
various  construction  was  a  risk  incident  to  his  employment." 

It  is  also  undisputed  that  there  was  no  emergency  requir- 
ing the  plaintiff  to  run  near  the  edge  of  the  roof,  instead  of 
upon  the  running  board  in  the  center  of  it;  nor  did  he  so  do 
by  the  direction  of  a  superior  in  authority.  He  voluntarily 
chose  a  portion  of  the  surface  of  the  roof  which  he  admits  he 
knew  had  obstructions  at  the  point  whence  he  leaped,  as 
well  as  at  the  point  to  which  he  had  leaped  on  the  next  car, 
in  the  form  of  grab  irons  at  each  point,  when  there  was  an 
unobstructed  passageway  between  the  cars  by  means  of  the 
running  boards;  and  he  alone  must  bear  the  lamentable  con- 
sequences of  his  act. 
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The  law  is  well  settled  that  when  an  employee  has  his 
choice  of  two  ways  of  performing  a  duty — the  one  safe,  though 
inconvenient,  and  the  other  dangerons — he  is  bound  to  select 
the  safe    method;  and  if,  in  so  doing,  he  elects  to  pursue  the 
dangerous  way,  and  is  in  consequence  injured,  he  is  guilty  of 
such  negligence  as  will  preclude  his  recovery.     Instances  of 
the  application  of  this  rule  are  given  by  the  United   States 
Circuit   Court  of  Appeals  for  the  Eighth  Circuit  in  Gilbert  v. 
Burlington,  C.   R.  &  N.  Rv.  Co.,  decided   March  24,    1904, 
and  reported  in  128  Fed.  529,  at  page  536,  as  follows:    "An 
employee  rides  upon  the  pilot  of  an  engine  when  there  are 
cars  on   which  he  could  ride  with  safety.     He  is  injured 
through  the  negligence  of  the  master,  of  the  effect  of  which 
he  was  ignorant,  when  he  would  have  suffered  no  harm   if 
either  be  or  the  master  had  not  been  guilty  of  want  of  ordi- 
nary care.     He  cannot  recover,  because  his  negligence  con- 
tributes to  the  injury  which  the  unknown  negligence  of  the 
master  concurred  to  cause.     A  pedestrian  is  about  to  cross  a 
railroad.     It  is  his  duty  to  stop  and  look  and  listen  before  he 
crosses.     It  is  the  duty  of  a  railroad  company  to  ring  a  bell 
or  sound  a  whistle  to  warn  him  of  approaching  trains.     A 
train  comes  without  whistle  or  bell,  and  gives  no  warning  of 
its  approach.     The  footman  walks  onto  the  railroad  without 
stopping  or  looking  along  the  track  to  the  right  or  the  left» 
and  he  is  injured.      He  cannot  recover,  although  he  had  no 
knowledge  that  the  train  carried  no  bell  or  whistle,  and  that 
no  signal  would  be  given,  because  his  negligence  contributed 
to  the  injury.     A  brakeman  carelessly  jumps  onto  the  brake 
beam  of  a  moving  car.  and  seizes  a  handhold   not  placed 
npon  it  to  sustain  a  strain  of  that  character,  when  there  are 
other  handholds  for  the  purpose  of  enabling  men  to  climb  upon 
the  cars,  which  he  ought  to  have  used.     He  is  ignorant  that, 
through  the  negligence  of  the  master,  one  of  the  screws 
which  keeps  the  handhold  he  seizes  in  place  does  not  secure 
it    He  pulls  out  the  screw,  falls,  and  is  .injured.     He  cannot 
recover,  because  his  negligence  directly  contributes  to  his 
injury.     Indeed,   where  the  plaidtiff  knows  he  is  exposing 
himself  to  great  danger,  and  his  negligence  directly  con- 
tributes to  his  injury,  it  is  not  his  want  of  care  with  refer- 
ence   to  the  particular  negligence  or  defect  that  concurs 
to  injure  him,  but  his  general   breach  .of  duty  toward  his 
master — his  failure  to  exercise  due  care  in  view  of  the  knowl- 
edge which  he  has — that  is  fatal  to  his  recovery.     When  he 
knowingly  departs  from  the  line  of  duty,  and   unnecessarily 
causes  his  own  injury  by  putting  himself  in  a  place  which  he 
knows    to    be  dangerous,   it  is  no  excuse  for  his  breach 
of  duty  that  the  place  was  more  dangerous  than  he  supposed 
it  to  be,   or  that    he  did   not   know   the  exact  degree  of 
the  danger  he  carelessly  incurred.     One    who  voluntarily 
and  unnecessarily  exposes  himself  to  a  known  and  great 
danger,  and  thereby  directly  contributes  to  his  injury,  cannot 
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escape  the  fatal  effect  of  his  cootribatory  negligence  becaase 
the  negligence  of  the  defendant  which  concurred  to  produce 
the  injury,  and  of  which  he  was  ignorant,  made  the  danger 
greater  than   he  supposed  it  would  be.      Railroad  Co.    v. 
Jones,  95  U.  S.  439,  440,  442,  443,  24  L.  Ed.   506;  Railroad 
Co.  V.  Houston,  9;  U.  S.  697,  702,  24  L.  Ed.  542;  Dawson  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  114  Fed.  870,  $2  C.  C.  A.  286; 
Erie  R.  Co.  v.  Kane,  118  Fed.  223,  23$,  55  C.  C.  A.  129,  141; 
Kresanowski  v.  Railroad  Co.  (C.  C.)  18  Fed.  229."    And  see 
Quirouet  v.  Alabama  Great  Southern  R.  Co.  (1900)  iii  Ga. 
3iSt  36  S.  E.  599,  and  cases  cited;  Morris  v.  Duluth,  S.  S.  & 
A.  Ry.  Co.,  108  Fed.  747,  47  C.  C.  A.  661,  and  cases  cited;. 
Union  Pacific  R.  Co.   v.  Estes,  37  Kan.  715,  16  Pac.   131; 
Moore  v.  Kansas  City,  Ft.  Scott  &  Memphis  R.  Co.,  146  Mo. 
572,  48  S.  W.  487;  Dandie  v.  So.  Pacific  R.  Co.,  42  La.  Ann. 
686,  7  South.  792;  Taylor  v.  R.  Co.,  109  N.  C.  233,  13  S.  E. 

736. 

The  remaining  general  rules  applicable  were  so  fully  dis- 
cussed when  the  case  was  before  the  court  in  23  R.  I.  147,  49- 
Atl.  689,  supra,  that  further  discussion  of  them  becomes  un- 
necessary. 

Inasmuch  as,  upon  the  plaintiff's  own  testimony,  there  can 
be  no  recovery,  the  case  will  be  remanded  to  the  common 
pleas  division,  with  direction  to  enter  judgment  for  the  de- 
fendant. 


ILWNOIS  CENT.  R.  CO.  v.  COUGHLIN. 
(Circuit  Court  of  Appeals,  Sixth  Circuit,  October  21,  1904.) 

[132  Fed.  Rep.  801.1 

Master  and  Servant — Railroads — Duty  of  inspection.* 

A  railroad  company,  which  adopts  the  customary  and  approved 
means  or  tests  for  the  discovery  of  defects  in  its  appliances,  dis- 
charges its  duty  to  its  employees  in  that  regard,  and  an  injury  which 
occurs  to  an  employee  notwithstanding  must  be  accepted  as  result* 
ing  from  one  of  the  risks  of  the  occupation. 

Same — Injury  of  Servant — Latent  Defect  in  Appliance. 

Where  the  nut  on  the  bolt  which  fastened  one  end  of  a  handhold  on- 
a  car  either  came  off  when  an  employee  took  hold  of    the   handhold, 
or  had  previously  worked  off,  by  reason  of  which    the  employee    fell 
and  was  injured,  and  on  the  trial  of   an  action    to   recover   for   the 
injury  there  was  uncontradicted  testimony  of  the  inspector   that  the 

*As  to  the  care  required  of  a  railroad  company,  as  an  employer, 
in  inspecting  appliances,  see  foot-note  appended  to  McQrath  v.  Dela* 
ware,  L.  &  W.  R.  Co.  (N.  J.),  8  R.  R.  R.  337,  31  Am.  &  ISins^  R. 
Cas.,  N.  S.,  337;  Randolph  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  J.), 
8  R.  R.  R.  637,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  637;  Roche  v,  Denver 
&  R.  G.  R.  Co.  (Colo.),  8R.  R.  R.  955,  31  Am.  &  Eng.  R.  Cas.,  N.  S., 
955;  Southern  Pac.  Co.  z>.  Winton  (Tex.),  3  R.  R.  R.  358,  26  Am.  & 
Eng.  R.  Cas.,  N.  8.,  358;  Budge  v.  Morgan's  ly.  &  T.  R.  &  S.  S.  Co. 
(La.),  4  R.  R.  R.  440,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  440;  Texas  &  P. 
Ry.  Co.  V,  Allen  (C.  C.  A.),  4  R.  R.  R.  37,  27  Am.  &  Eng.  R.  Cas.,. 
N.  S.,  37  (cars);  monograph,  4  R.  R.  R.  441,  27  Am.  &  Eng.  R. 
Cas.,  N.  8.,  441  (foreign  cars). 
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ants  were  on  and  screwed  down  on  the  nig^ht  previous,  it  was  preju- 
dicial error  to  refuse  to  qualify  an  instruction  that  the  defendant 
companj  would  not  be  liable  if  the  handhold  pulled  loose  by  reason 
of  the  nut  coming  off,  and  there  was  nothing  to  indicate  a  weakness 
or  defect  in  the  same,  and  it  would  not  have  been  ascertained  by 
ordinary  care  in  inspecting  the  same. 

In  error  to  the  Circait  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

Francis  Fentress,  Dist.  Atty.,  and  C.  G.  Bond,  for  plain- 
tiff in  error. 
Thomas  McCorry  and  James  E.  Pope,  for  defendant  in  eiror. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit 

Judges. 

LURTON,  Circuit  Judge.  This  is  an  action  for  personal 
iojnry  sustained  by  the  defendant  in  error  while  in  the  service 
oithe  plaintiff  in  error  as  a  switchman.  There  was  a  jury,  and 
verdict  and  judgment  fot  the  plaintiff  below.  The  plaintiff, 
while  assisting  in  switching  operations  in  the  yard  of  the 
company  at  McComb  City,  Miss.,  attempted  to  climb  upon  a 
passing  freight  car  by  grasping  the  iron  handhold  on  the  side. 
One  end  of  this  pulled  off  the  bolt  which  attached  it  to  the 
car,  and  the  plaintiff  was  thrown  under  a  wheel.  The  ques- 
tion upon  which  the  case  turned  was  whether  this  handhold 
bad  been  originally  properly  secured,  and,  if  so,  whether  in 
such  case  the  company  had  exercised  due  care  in  keeping 
same  in  safe  condition  for  use. 

There  was  evidence  tending  to  show  that  the  safe  and  usual 
way  of  fastening  such  a  handhold  was  by  bolts  running 
through  the  wood,  with  a  head  on  one  end  and  a  nut  on  the 
other,  and  that  it  was  not  safe  to  attach  such  a  handhold 
with  a  lag  screw,  a  screw  with  a  sharp  point  on  one  end  and 
a  head  at  the  oth^r.  There  was  some  conflict  in  the  evidence 
as  to  whether  this  handhold  was  attached  by  a  bolt  or  a  lag 
screw,  though  the  great  weight  of  evidence  was  that  it  was 
attached  by  a  bolt.  There  was  evidence  that  this  car  had 
been  overhauled  and  put  in  complete  order  about  one  month 
before  this  accident,  and  that  this  handhold  was  then  prop- 
erly and  safely  attached  and  in  good  order.  There  was  aiso 
evidence  that  the  car  had  been  inspected  the  night  before, 
and  the  handhold  found  in  good  condition ;  the  inspector 
testifying  that  there  was  nothing  to  indicate  any  defect  in  the 
handholds  and  that  he  found  this  handhold  fastened  at  both 
ends  by  bolts  and  nuts  screwed  on  the  ends,  and  that  the 
taps  and  nuts  were  on  the  ends  of  the  bolts  and  screwed  down 
solid  to  the  handhold.  Within  about  eight  hours  thereafter, 
and  before  the  car  had  been  moved  out  of  the  yard  where  the 
inspection  had  been  made,  this  handhold  became  detached  at 
one  end;  the  nut  having  been  either  taken  off  or  having 
worked  off  of  the  head  of  the  bolt. 
The  uncontradicted  evidence  is  that,  within  a  few  minutes 
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after  the  injury  to  CouKhlin,  a  careful  ezaminatioD  was  made, 
and  the  nut  found  to  be  ofi.  The  thread  on  the  bolt  did  not 
ahow  wear,  and  was  yet  bright.  If  the  nut  was  in  fact  on 
and  screwed  down  solid  to  the  handhold  when  examined  by  the 
company's  inspector  a  few  hours  before,  there  is  no  fact  in 
evidence  which  tends  to  explain  the  accident.  Counsel  have 
conjectured  that  it  may  have  jostled  off  from  the  movement 
of  the  car  around  the  yard  during  switching  operations,  and 
that  there  may  have  been  some  hidden  defect  in  the  threads 
of  the  bolt  or  the  nut.  In  confirmation  of  this  theory  there 
was  evidence  that  a  new  nut  put  on  at  once  was  found  ofi  of 
this  bolt  a  few  hours  later,  and  after  the  car  had  traveled  but  a 
little  more  than  so  miles.  It  has  also  been  conjectured  that 
the  nut  may  have  been  taken  ofi  for  some  evil  purpose,  but 
there  is  no  fact  in  the  record  which  supports  this,  other  than 
the  difficulty  of  reconciling  the  uncontradicted  evidence  of 
the  inspector  with  the  fact  of  the  coming  off  of  this  handhold. 
It  is  again  conjectured  that  the  inspection  was  not  carefully 
made,  and  that  the  nut  must  have  been  off,  or  in  a  condition 
to  easily  work  off,  which  condition  should  have  been  discov- 
ered by  a  proper  inspection. 

A  railroad  company  is  under  obligation  to  use  ordinary 
care  in  providing  its  employees  with  reasonably  safe  tools 
and  appliances  with  which  to  do  their  work,  and  under  like 
obligation  to  keep  same  in  reasonably  safe  repair,  and  neither 
duty  can  be  avoided  by  imposing  it  upon  some  one  of  its 
servants.  Felton  v.  Bullard,  94  Fed.  781,  37  C.  C.  A.  i.  But 
this  obligation  falls  far  short  of  a  guaranty  that  such  tools,  ma- 
chinery, or  appliances  are  absolutely  safe.  Washington  &  G. 
R.  Co.  v.  McDade,  135  U.  S.  554,  S70,  10  Sup.  Ct.  1044,  34 
L.  Ed.  235;  Patton  V.  T.  &P.  Ry.  Co.,  179  U.  S.  658,  21  Sup. 
Ct.  275,  45  L.  Ed.  361.  Nor  is  arailioad  company  under  the 
duty  of  using  unusual  or  extraordinary  care  in  keeping  its 
equipment  or  tools  in  repair.  The  measure  of  its  duty  to  an 
employee  is  that  of  ordinary  care.  If  it  adopts  the  ordinary, 
customary,  and  approved  means  or  tests  for  the  discovery  of 
defects  in  its  appliances,  such  as  are  customarily  used  by 
prudently  conducted  companies,  it  will  discharge  its  duty, 
and  the  employee  who  sustains  an  injury  notwithstanding 
must  bear  the  loss  as  one  of  the  risks  of  the  occupation. 
Texas  &  R  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct. 
707,  41  L.  Ed.  1 136. 

Neither  does  the  fact  that  this  handhold  broke  loose  from 
its  attachment  and  caused  an  injury  to  the  plaintiff  carry 
with  it  any  presumption  of  negligence  against  the  company. 
That  the  company  had  been  guilty  of  originally  furnishing  a 
defective  appliance,  or  of  negligence  in  keeping  it  in  a  rea- 
sonably safe  condition  for  use,  are  affirmative  facts  which  it 
was  incumbent  on  the  injured  plaintiff  to  establish.  Texas  & 
P.  Ry.  Co.  V.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41  L. 
Ed.  1 1 36;  Patton   v.  T.  &  P.  Ry.  Co.,  179  U.  S.  658,  663,  21 
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Sap.  Ct.  275,  45  I^*  Ed*  361.  Neither  is  it  eoough  for  the  in- 
jared  employee  to  show  that  the  injury  may  have  been  the 
result  of  the  negligence  of  the  employer,  or  may  have  been 
the  resnlt  of  some  cause  for  which  the  employer  was  nut  re- 
sponsible. The  burden  of  proof  being  upon  him,  he  must  be 
able  to  show  that  the  injury  was  the  consequence  of  tde  neg- 
ligence of  the  employer.  As  put  by  the  Supreme  Court  in 
Patton  V.  T.  &  P.  Ry.  Co.,  cited  above: 

''When  the  testimony  leaves  the  matter  uncertain,  and 
shows  that  any  one  of  a  half  dozen  things  may  have  brought 
aboot  the  injury,  for  some  of  which  the  employer  is  respon- 
sible and  for  some  of  which  he  is  not,  it  is  not  for  the  jury  to 
gaess  between  these  half  dozen  causes,  and  find  that  the  neg- 
ligence of  the  employer  was  the  real  cause,  when  there  is  no 
satisfactory  foundation  in  the  testimony  for  that  conclusion. 
If  the  employee  is  unable  to  adduce  sufficient  evidence  to 
show  negligence  on  the  part  of  the  employer,  it  is  only  one 
oithe  many  cases  in  which  the  plaintiff  fails  in  his  testimony, 
and  no  mere  sympathy  for  the  unfortunate  victim  of  an  acci- 
dent justifies  any  departure  from  settled  rules  of  proof  resting 
opoD  all  plaintiffs." 

It  devolved  upon  the  plaintiff  to  show  either  that  this 
handhold  had  been  improperly  and  unsafely  attached,  or  that 
the  employer  had  not  exercised  due  care  in  keeping  it  in  rea- 
sonably safe  condition  for  use. 

The  first  be  sought  to  make  out  by  evidence  that  the  appli- 
ance was  attached  to  the  side  of  the  car  by  a  lag  screw,  when 
it  should  have  been  fastened  by  bolts.  The  court  below  ex- 
pressed the  opinion  that  the  lag  screw  theory  had  not  been 
established.  But,  as  there  was  a  positive  conflict  of  testi- 
mony upon  this  question,  it  was  at  least  one  for  the  jury. 
Upon  the  second  point  the  case  turned  upon  the  care  with 
which  this  car  had  been  inspected  the  night  before.  If  the 
OQt  worked  off  of  the  head  of  the  bolt  as  a  consequence  of 
some  defect  which  could  not  have  been  observed  or  detected 
by  SQch  care  in  examination  and  inspection  as  might  be  rea- 
sonably exercised,  having  regard  to  the  character  and  hazards 
of  the  business  and  the  custom  of  other  companies,  managed 
with  reasonable  care  and  caution,  the  plaintiff  would  have 
00  case,  and  the  jury  should  have  been  so  instructed  with 
ezplicitness. 

Neither  would  the  jury  be  justified  in  arbitrarily  setting 
aside  the  uncontradicted  evidence  of  the  inspector  that  the 
nuts  were  on  the  ends  of  the  bolts  the  night  before,  "and 
screwed  down  solid  to  the  handholds.''  If  this  was  true, 
the  not  must  have  worked  off  through  some  defect  in  the 
bolt  or  nut,  or  been  taken  off  willfully.  Unless  the  testi- 
mony of  the  inspector  was  impeached  in  some  way  known 
to  the  law,  there  was  no  legal  ground  for  rejecting  it,  and  this 
the  court  should  have  said  to  the  jury.  If  the  nut  was  upon 
the  bolt  when  Coughlin  grasped  the  handhold,  what  was  the 
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defect  in  either  which  produced  the  accident?  If  the  jnry 
find  such  defect,  was  it  one  which  should  have  been  dis- 
covered by  the  exercise  of  that  degree  of  care  in  inspection 
which  is  practiced  by  a  company  prudently  managed?  This 
question  was  not  put  to  the  jury  in  any  such  clear  and  pointed 
way  as  the  interest  of  justice  would  seem  to  require.  The 
learned  trial  judge  recognized  this  to  be  the  turning  point  of 
the  case,  and  at  one  point  in  his  charge  said : 

'4f  it  was  a  hidden  defect,  so  concealed  in  the  nature  of 
the  structure,  if  the  defect  was  so  concealed  and  so  bidden 
that  an  ordinarily  prudent  and  careful  man  would  not  observe 
it  when  they  put  it  on  or  when  they  inspected  it,  then  this 
railroad  company  could  not  be  held  liable." 

There  followed  the  paragraph  quoted  a  long  discussion  of 
other  matters.  At  the  conclusion  of  the  charge  the  defend- 
ant below  requested  the  following: 

''If  you  find  that  the  handhold  pulled  loose  by  reason  of  the 
nut  coming  ofi,  and  you  find  that  there  was  nothing  to  indi* 
cate  a  weakness  or  defect  in  the  same,  and  that  it  would  not 
have  been  ascertained  by  ordinary  care  and  caution  in  in- 
specting same,  then  the  defendant  would  not  be  liable." 

This  was  the  plain  law  of  the  case,  and  covered  the  very 
question  upon  which  the  case  turned,  and  should  have  been 
given  as  requested.  This  the  court  did  not  do ;  for  it  was 
motified,  and  given  in  these  words: 

''If  you  find  that  the  handhold  pulled  loose  by  reason  of 
the  nut  coming  otf,  and  you  find  that  there  was  nothing  to 
indicate  a  weakness  or  defect  in  the  same,  and  that  it  would 
not  have  been  ascertained  by  ordinary  care  and  caution  in 
inspecting  same,  and  that  there  was  an  inspection  with  ordi^ 
nary  care^  caution^  and  skill  a  few  hours  before  the  accident^ 
then  the  defendant  would  not  be  liable." 

The  interpolated  modification  is  indicated  by  italics.  The 
request  went  to  the  character  of  the  defect  which  caused  the 
nut  to  come  off.  If  it  came  ofi  as  the  result  of  some  weak- 
ness or  defect  not  discoverable  by  the  exercise  of  ordinary 
care,  the  plaintiff  failed  to  show  negligence,  irrespective  of 
the  question  of  any  inspection  at  all.  As  given,  the  charge 
was  not  consistent,  and  was  calculated  to  mislead  and  con- 
fuse the  jury. 

That  the  request  had  been  given  in  substance  in  the  origi- 
nal charge  does  not  cure  the  error.  There  are  cases  where 
an  inexact  statement  of  the  law  in  one  portion  of  a 
charge  can  be  regarded  as  corrected  by  another  and  more 
correct  statement.  But  to  make  the  erroneous  statement 
harmless  we  must  be  satisfied  that  the  jury  could  not  have 
been  reasonably  misled.  A  correct  statement  of  the  law 
upon  the  precise  point  was  so  vital  to  a  proper  determination 
of  the  real  issue  in  the  case  that  we  feel  we  cannot  pass  this 
matter  as  harmless.  We  do  not  find  it  necessary  to  pass 
upon  any  of  the  other  matters  assigned  as  error,  and  content 
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oorselves  with  indicating  the  general  line  upon  which  we 
think  the  trial  of  this  case  should  proceed,  having  agreed 
upon  a  reversal  on  account  of  the  seventh  assignment  of 
error  only;  same  being  the  assignment  of  error  for  refusal  to 
give  the  request  above  referred  to. 
Judgment  reversed. 


MEEHAN  V.  HOLTOKE  ST.  RY.  CO. 

(Snpreme  Judicial  Conrt  of  Massachusetta,  Hampden,  Oct.  18,  1904.) 

[72  N.  E.  Rep.  61.] 

Injury  to  Electric  Lineman— RscoH  of  Cebte—Duty  to  Instruct  Serv- 
ants.* 

Plaintiff,  a  lineman  in  defendant's  employ,  was  injured  by  being 
thrown  from  a  pole  by  the  recoil  of  a  cable  while  lifting^  it  from  one 
inanlator  pin  to  another.  In  order  to  do  the  work,  plaintiff  stood  on  a 
tower  waggon  underneath  the  arm  of  the  pole  on  which  the  cable  rested, 
with  one  foot  on  a  brace  supportini?  the  arm,  and  the  other  foot  on  the 
rul  attached  to,  but  some  two  feet  higher  than,  the  platform  of  the 
tower  wagon.  The  cable  at  that  point  was  being  strung  on  a  sharp 
torn,  and  there  was  nothing  to  prevent  plaintiff  from  releasing  his 
^rasp  on  the  cable  as  it  recoiled :  held,  that  since  the  danger  under 
inch  circtunstances  was  open  and  obvious,  defendant  was  not  guilty  of 
n^Ugence  in  failing  to  instruct  plaintiff  with  reference  thereto. 

Same—Same — Assumption  of  Risk.t 

Where  a  lineman  was  substantially  familiar  with  the  manner  in 
which  a  cable  was  being  raised  and  attached  to  the  arms  of  posts  at 
the  time  he  was  injured,  and  the  method  then  employed  to  adjust  the 
cable  to  the  pole  did  not  differ  from  that  previously  followed,  he 
assumed  the  risk  of  injury  from  the  use  of  such  method. 

Same — Same — Expert  Testimony. 

Where  a  lineman  was  thrown  from  a  pole  by  the  recoil  of  a  cable 
while  he  was  lifting  the  same  from  one  insulator  pin  to  another,  the 
process  employed,  being  a  matter  of  common  observation  and  knowl- 
edge, was  not  a  proper  subject  of  expert  testimony. 

Exceptions  from  Superior  Court,  Hampden  County;  Law- 
ton,  Judge. 

Action  by  Joseph  Meehan  against  the  Holyoke  Street  Rail- 
way Company.  A  verdict  was  directed  in  favor  of  defendant, 
and  plaintiff  brings  exceptions.     Overruled. 

R.  P.  Stapleton  and  Wm.  H.  McClintock,  for  plaintiff. 
Brooks  &  Hamilton,  for  defendant. 

BRALEY,  J.  The  plaintiff  rests  his  right  to  recover  on 
the  ground  that  the  defendant's  negligence  consisted  either 
from  patting  him  to  work  in  a  dangerous  place  without  warn- 

*A8  to  the  master's  duty  to  warn  and  instruct  servants,  see  foot-note 
appended  to  McMillan  v.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  12  R.  R.  R. 
712.  Z&  Am.  &  Eng.  R.  Cas.,  N.  S.,  712. 

fFor  the  general  principles  involved  in  the  doctrine  of  assumption  of 
risks  by  railroad  employees,  see  foot-note  appended  to  Illinois  Terminal 
K.  Co.  V,  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &.  Eng.  R.  Cas., 
N.  8.,683. 
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ing  him  of  the  danger  to  which  he  was  exposed,  or  in  moviDS 
the  wire  by  an  improper  method.     We  assume,  in  oar  decision 
of  the  case,  there  was  evidence  for  the  consideration  of  the 
jury  that  Connors  was  introsted  with  and  exercised  superin- 
tendence over  the  plaintiff  at  the  time  of  the  accident.     Knight 
V.  Overman  Wheel  Co.,  174  Mass.  455,  54  N.  E.  890.     But  to 
find  the  defendant  liable  for  a  failure  to  give  proper  instrnc- 
tions  the  danger  must  have  been  such  that  the  plaintifi  would 
be  presumed  to  have  been  ignorant  of  it.     There  were  no  con- 
cealed risks,  and   whatever  danger  there  was  arose  from  the 
possibility  of  falling,  while  handling  the  wire,  from  the  place 
where  he  was  required  to  work.     Neither  was  he  being  urged 
in  his  work  so  that  it  could  fairly  be  claimed  that  his  atten- 
tion was  distracted  by  such  a  command,  and  on  which    he 
would  have  a  right  to  rely  as  a  possible  excuse  that  would 
relieve  him  from  the  imputation  of  negligence.     It  appears 
that  when  the  cable  was  firmly  drawn  and  ready  to  be  adjusted 
the  order  was  given  to  the  plaintifi  ''to  help    *    *    *    ]](t  the 
wire  over."   To  do  this  he  knew  that  it  would  be  necessary 
for  him  to  stand  on  the  platform  of  the  tower  wagon,  which 
was  just  underneath  the  arm  on  which  the  cable  rested,  and 
from  this  position  he  then  voluntarily   placed  himself  with 
one  foot  on  the  brace  which  supported  the  arm  on  that  aide 
of  the  pole  and  the  other  foot  on  the  rail  attached  to,  but 
two  feet  higher  than,  the  platform,  and  while  taking  hold  of 
the  arm  with  his  left  hand  he  grasped  the  cable  with  his  right 
hand  to  help  lift  it  over  the  inner  pin  so  that  it  could  be  set 
in  the  groove  of  the  insulator  on  the  outside  pin  and  tied. 
He  also  must  have  known  something  of  its  weight  and  the 
strain  to  which  it  was  subjected,  for  he  had  helped  to  place 
it  in  position  upon  the  top  of  the  arm;    and  the  fact  that  at 
this  point  of  the  line,  and  nearly  at  a  right  angle  with  its  for- 
mer course^  there  was  a  sharp  turn  in  the  direction  in  which 
the  cable  was  to  be  extended,  and  which  might  make  it  more 
difficult  of  attachment  to  the  arm,  was  a  matter  of  common 
observation.     The  physical  requirements  of  his  work  did  not 
prevent  him  from  releasing  his  grasp,  nor  was  he  required 
by  any  order,  or  from  the  nature  of  his  employment,  to  re- 
tain it,  when  by  so  doing  his  personal  safety  might  be  put  in 
peril.     If  the  cable  was  sufficiently  slackened,  it  was  plainly 
apparent  that  its  weight  would  be  likely  to  cause  it  to  fall;  and 
in  taking  the  position  assumed  by   him  he  could  easily  have 
perceived  that  if,  from  any  cause,  the  cable  was  not  held 
securely  until  fastened  to  the  pin,  it  would  recoil,  and,  if  he 
then  retained  his  grasp,  he  might  be  thrown  to  the  ground. 
As  all  these  conditions  were  open  and  visible,  no  instructions 
at  this  time  would  have  afforded  to  him  any  further  informa- 
tion as  to  the  nature  of  the  work,  or  the  way  in  which  it  was 
to  be  performed,  and  he  did  not  already  possess,  and  the 
defendant  owed  no  duty  to  instruct  where  instructions  were 
unnecessary.     Downey  v.  Sawyer,  157  Mass.  418,  32  N.  E. 
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6S4;  Staart  v.   West  End.  St.  Ry.  Co.»  163  Mass.  391,  393, 
40  N.  £.  180. 

Under  the  second  claim  of  liability  the  plaintiff  argued  that 
he  had  a  right  to  have  this  issue  submitted  to  the  jury.     If 
some  other  way  than  the  simple  process  finally  used  to  place 
the  cable  in  position  would  have  been  better  and  more  safe, 
yet  the  plaintiff  had  been  assisting  in-  putting  up  the  cable  for 
more  than  two  weeks  before  the  accident,  and  during  this 
time  abont  three  miles  of  wire  had  been  strung,  and  his  tes- 
timony discloses  that  he  was  substantially  familiar  with  the 
manner  in  which  it  was  raised  and  attached  to  the  arms  of 
the  poles,  and  there  is  nothing  to  show  that  the  method 
employed  to  adjust  it  to  the  arm  of  this  pole  differed  from 
that  previously  followed.    The  acting  superintendent  was 
using  a  method  already  in  use  by  the  defendant,  and  with 
which   the  plaintiff  was  familiar;  and,  if  he  considered  the 
way   in  which  the  work  was  being  done  unsafe,  be  was  not 
obliged  to  continue  in  its  employment  as  a  lineman,  but,  if 
he  chose  to  go  on,  he  accepted  that  way  with  whatever  risk 
attached  to  it.     Goodes  v.  B.  &  A.  R.  R.  Co.,  162  Mass.  287, 
288.  38  N.  E.  500.     Although  he  also  testified  he  was  not  told 
and  that  he  did  not  know  it  was  dangerous  to  move  the  cable 
from   one  pin  to  the  other,  yet  under  the  circumstances  he 
cannot  be  excused  in  the  exercise  of  ordinary  care  from  being 
chargeable  with  such  knowledge,  and   must  be  presumed  to 
have  realized  and  appreciated  any  danger  incidental  to  the 
process.     Moulton  v.  Gage,  138  Mass.  390;  Lothropv.  Fitch- 
burg  R.  R.  Co.,  150  Mass.  423,  425,   23  N.   E.   227;  Goldth* 
wait  v.  Haverhill  &  Groverland   St.  Ry.  Co.,  160  Mass.  554, 
SS6,  36  N.  E.  486;  Sullivan  v.   Simplex  Electrical  Co.,    178 
Mass.  35,  59  N.  E.  645;  Lodi  v.  Maloney,  184  Mass.   240,   68 
N.  E.  229;  Gavin  v.   Fall  River  Automatic  Tel.   Co.,    185 
Mass.  78,  69  N.  E.  loss. 

The  remaining  exception  relates  to  the  exclusion  of  the 
evidence  of  a  witness  called  by  the  plaintiff,  who,  from  his 
large  experience  in  stringing,  moving,  and  repairing  similar 
wire,  was  asked  to  give  his  opinion  of  what  would  be  the 
proper  way  to  move  the  cable,  and  whether  the  method 
adopted  was  improper.  Even  if  it  is  conceded  that  the  wit- 
ness was  qualified  to  give  an  opinion,  this  evidence  was 
excluded  properly.  Where  the  issue  to  be  tried  involves  tech- 
nical or  mechanical  knowledge  not  commonly  understood, 
such  evidence  is  admissible  to  enable  a  jury  to  draw  correct 
inferences,  and  to  form  a  reliable  judgment  of  the  effect  of 
the  testimony;  but  the  process  of  stringing  a  cable  wire  on 
the  arms  of  poles  erected  for  that  purpose  is  so  plain  and 
simple  that  it  is  well  within  the  scope  of  common  observation 
and  knowledge,  and  can  be  intelligently  comprehended  by  a 
jury  without  the  aid  of  opinion  evidence.  Oliver  v.  North 
End  St.  Ry.  Co.,  170  Mass.  222,49  N.  E.  117;  Flynn  v. 
Boston  Electric  Light  Co.,  171  Mass.  395,  so  N.  E.  937;  Ed- 
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wards  v.  Worcester,  172  Mass  104,  51  N.  E.  447;  Spillane  v. 
Fitchburg,  177  Mass.  87,  58  N.  E.  176,  83  Am.  St.  Rep.  262. 
As  the  plainti£E  has  failed  to  prove  any  act  of  negligence  on 
the  part  of  the  defendant,  his  exceptions  must  be  overruled. 
So  ordered. 


DANIEL  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina,  Nov.  22,  1904.) 

[48  S.  E.  Rep.  816.] 

Acts  of  Agant— Liability  of  Principal. 

Tlie  liability  of  a  principal  for  the  acts  of  its  agent  can  only  be 
shoy^n  by  proof  of  previous  authority  or  subsequent  ratification,  and 
such  authority  cannot  be  proved  by  the  agent's  acts  or  declarations. 

Agents — Authority. 

An  agent  has  not  only  the  authority  expressly  given  him,  but  such 
as  is  necessarily  implied  from  the  nature  of  his  employment. 

Same — Same — Cashier  in  Railroad  Office — Arrest  of  Thief.* 

A  cashier  in  the  local  office  of  a  railroad,  whose  duties  are  to  collect 
money  for  freight,  and  sell  tickets  to  passeng'ers,  and  forward  the 
money  to  the  railroad's  treasurer,  is  without  authority  to  cause  the 
arrest  of  one  whom  he  suspects  of  having  stolen  money  from  the  office 
in  which  the  ag'ent  is  in  charg'e,  and  the  railroad  cannot  be  held  respon- 
sible for  his  wrong'ful  act  in  making  a  false  arrest  and  instig'ating'  a 
malicious  prosecution  on  account  of  such  theft. 

Acts  of  Servant— Liability  of  Master. 

A  master  cannot  be  held  liable  for  the  unauthorized  act  of  a  servant 
on  the  ground  that  the  servant  did  the  act  with  the  intent  to  l>enefit  or 
serve  the  master. 

Motion  to  Nonsuit. 

Upon  a  motion  to  nonsuit  or  a  demurrer  to  evidence  the  court  must 
take  as  true  not  only  every  fact  which  there  is  evidence  tending  to 
establish,  but  also  all  such  fair  and  reasonable  inferences  of  fact  as  a 
jury,  in  trying  the  case,  might  properly  draw  from  the  evidence. 

Appeal  from  Superior  Court,  Pitt  County;  Justice,  Judge. 

Action  by  S.  M.  Daniel  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

This  is  an  action  for  malicious  prosecution  and  false  arrest 
and  imprisonment.  The  plaintifi  was  accused  and  prosecuted 
by  the  agent  of  the  defendant  at  Greenville  of  stealing  money 
from  its  office  at  that  place,  of  which  the  agent  had  charge. 
The  testimony  necessary  to  be  stated  was,  in  substance,  as 
follows:  The  plaintiff  is  a  young  man,  30  years  of  age,  a 
native  of  Pitt  county,  and  now  a  resident  of  Goldsboro.     On 

*A8  to  the  liability  of  a  master  for  the  malicious  torts  of  his  servants, 
see  foot-note  appended  to  Louisville  &  N.  R.  Co.  v,  Routt  (Ky.),  10 
R.  R.  R.  344,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  344 ;  foot-note  appended  to 
Riser  V,  Southern  Ry.  Co.  (8.  Car.),  10  R.  R.  R.  244,  33  Am.  A  Eng. 
R.  Cas.,  N.  S.,  244;  foot-note  appended  to  Patterson  v,  Maysville, 
etc.,  R.  Co.  (Ky.),  11  R.  R.  R.  25,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  25 
(arrests  and  prosecutions);  foot-note  appended  to  Cordner  v.  Boston 
&  M.  R.  R.  (N.  H.),  11  R.  R.  R.  21,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  21. 
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the  day  of  bis  arrest,  but  prior  tbereto«  be  went  to  tbe  depot 
of  tbe  defendant  company  in  Greenville  to  take  tbe  train  for 
Goldsboro  via  Kinston,  and,  finding  tbe  passenger  depot 
closed,  be  went  to  tbe  freigbt  depot,  inquired  about  bis  train, 
and  was  invited  into  the  office  by  Atkinson,  the  agent  of 
defendant.     Plaintiff  went  behind  tbe  rail  and  sat  by  the 
stove.     Three  or  four  people  came  in,  and  then  went  out. 
Atkinson   was  counting  money  and  putting  it  in  a  package. 
He  got  another  man  to  count  it,  and  he  put  it  in  an  envelope, 
and  then  put  it  in  a  drawer,  locked  tbe  drawer,  and  went  to 
supper.     Plaintiff  went  out  behind  him  in  about  three  min- 
ates,  leaving  several  white  people  and  one  colored  man  in 
the  o£Bce.     Defendant's  train  was  late,  and  when  it  came  tne 
plaintiff  boarded  it  and  went  to  Kinston,  where  be  missed 
connection  with  the  Atlantic  &  North  Carolina  train,  and 
was  forced  to  spend  the  night  at  Kinston.     During  tbe  night 
a  call  came  from  tbe  depot  at  Greenville  for  tbe  depot  at 
Kinston    by  phone — agent  at  Greenville  calling  agent    at 
Kinston —  connection  was  made,  and  immediately  after  this 
the  agent  of  defendant  at  Kinston  went  to  tbe  hotel,  called  for 
a  policeman,  and  told  him  he  had  orders  to  arrest  Daniel; 
and  then,  with  the  policeman,  the  agent  went  to  his  room  at 
the  hotel,  and  demanded  admission ;  and  on  being  admitted 
to  the  room  tbe  agent  of  defendant  company  directed  bis 
search,  and  also  his  arrest  until  the  agent  at  Greenville  could 
be  communicated  with;  the  agent  at  Kinston  stated  that  the 
arrest  was  for  larceny  of  money  from  tbe  company  in  Green- 
ville.    No  warrant  was  sworn  out  for  the  arrest,  and  all  was 
done  by  agents  of  defendant  company,  and  the  policeman 
at  their  instance.     Tbe  agent  at  Greenville  came  downtown, 
saw  tbe  chief  of  police  at  Greenville,  and  asked  him  to  go  to 
the  phone  office  with  him.    They  went  to  the  phone  office, 
and  the  agent — Atkinson — called  for  the  policeman  in  Kinston, 
and  at  his  request  the  Greenville  policeman  did  tbe  talking. 
Atkinson  was  notified  that,  no  warrant  being  at  that  time 
sworn  out  for  plaintiff's  arrest,  tbe  policeman  declined  to 
order  his  arrest;  but  afterwards  tbe  chief  of  police  of  Green- 
ville, at  Atkinson's  request,  called  up  the  policeman  at  Kinston 
over  tbe  phone,  and  requested  him  to  arrest  plaintiff,  which 
he  did;  being  assisted  by  the  defendant's  agent  at  Kinston,  as 
above  stated.     The  arrest  was  made  in  plaintiff's  room  in  the 
hotel  late  at  night,  after  be  bad  retired,  and  be  was  subjected 
to  the  most  thorough  search  and  also  his  room;  Meacbam, 
the  defendant's  agent  at  Kinston,  and  several  policemen  be- 
ing present  and  taking  part  in  tbe  search.     Plaintiff  was 
taken  through  the  hotel  office,  and  down  the  public  street  to 
the  guardhouse,  where  be  was  detained  a  half  or  three-quarters 
of  an  hour.    No  evidence  of  plaintiff's  guilt  being  discovered, 
he  was  released,  after  a  policeman  had  communicated  with 
tbe  agent  at  Greenville,  and  had  been  told  to  let  him  go. 
On  Sunday  morning,  following  the  arrest  and  search,  the 
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agent  at  Greenville  applied  to  the  mayor  of  Greenville,  who 
was  local  counsel  for  defendant  company,  for  a  warrant  for 
the  plaintiff,  charging  him  with  the  larceny  of  defendant  com- 
pany's money  from  the  possession  of  the  agent.  The  warrant 
was  issued,  and  plaintiff  arrested  under  it  on  his  return  to 
Greenville  next  day.  This  was  done  after  he  had  once  beea 
arrested  and  searched  by  direction  of  agent  at  Greenville, 
and,  at  his  direction,  released.  On  application  the  case  was 
removed  for  trial  to  another  justice.  At  the  trial,  delay  was 
caused  by  the  failure  of  the  agent  to  appear.  He  was  after- 
wards seen  coming  out  of  the  office  of  the  local  attorney  of 
defendant  company,  and  soon  appeared  at  the  trial.  After 
hearing  all  the  evidence,  the  justice  dismissed  the  warranty 
finding  no  probable  cause.  Atkinson,  at  whose  instance  and 
request  plaintiff  was  arrested  at  Kinston,  and  afterwards  in 
Greenville,  was  cashier  in  the  defendant's  office  in  the  latter 
place.  His  duties  were  to  collect  money  for  freight,  give 
receipts  therefor,  sell  tickets  to  passengers,  take  care  of  the 
money  received  by  him,  and  forward  the  same  to  the  treasurer 
of  the  defendant  company  at  Wilmington.  Plaintiff  testified 
that  he  did  not  take  the  money  or  voucher.  Money  to  the 
amount  of  $132.4;  and  a  railroad  voucher  for  $37. 50  were 
stolen  from  the  cash  drawer  in  the  railroad  office  the  night 
the  plaintiff  was  there.  At  the  close  of  the  testimony  for  the 
plaintiff,  the  defendant  moved  to  dismiss  the  action  under 
the  statute.  The  motion  was  granted,  and  judgment  ren- 
dered accordingly.     Plaintiff  excepted  and  appealed. 

Fleming  &  Moore,  for  appellant. 

Skinner  &  Whedbee  and  Pou  &  Fuller,  for  appellee. 

WALKER,  J.  (after  stating  the  facts).  The  foregoing 
statement  of  the  testimony  is  sufficient  to  present  the  point 
upon  which  the  case  turns,  namely,  the  authority  of  the 
agent  of  the  defendant  to  cause  the  arrest  to  be  made.  We 
are  not  concerned  so  much  with  the  manner  in  which  the 
arrest  of  the  plaintiff  was  made,  as  we  are  with  the  question 
whether  the  defendant,  who  was  the  principal  of  Atkinson 
and  Meacham,  is  to  be  charged  with  liability  for  their  tor-» 
tious  acts.  That  their  conduct  towards  the  plaintiff  was 
inexcusable,  if  not  criminal,  and  justly  provokes  the  resent- 
ment of  every  good  and  law-abiding  citizen  against  them, 
may  be  freely  admitted.  The  circumstances  under  which 
they  pursued  this  man,  without  the  warrant  of  the  law,  even 
to  his  bedchamber,  and  at  the  silent  hour  of  midnight,  arous- 
ing him  from  his  peaceful  slumbers,  invading  the  sanctity 
and  privacy  of  his  room,  which  the  law  surrounded  with  its 
protection  as  much  so  as  if  it  had  been  his  home  or  his  castle; 
subjecting  him  to  such  indignities  as  no  self-respecting  man 
could  submit  to,  even  under  compulsion,  without  feeling  that 
he  had  been  humiliated,  if  not  degraded,  by  them;  marching- 
him  through  the  office  of  the  hotel,  and  down  a  public  street^ 
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where  any  and  all  might  see  the  infamy  and  disgrace  which 
they  had  fastened  npon  him — all  these  things,  and  more,  they 
did,  which  made  their  offense  against  him,  if  the  evidence  be 
true,  a  very  serious  one;  and  to  him  they,  and  all  who  partici- 
pated in  causing  his  arrest,  are  responsible  before  the  law,  and 
they  mast  reckon  with  him  if  he  sees  fit  to  call  them  to  ac- 
count. But  we  must  not  allow  any  feeling  of  indignation  at  the 
grievous  wrongs  inflicted  upon  the  plaintiff  (which  cannot  be 
too  severely  condemned,  if,  as  we  must  assume,  he  is  an  in- 
nocent man)  to  withdraw  our  attention  from  those  principles 
of  that  same  law  by  which  the  defendant's  rights  are  guarded. 
The  excesses  of  Atkinson  and  Meacham  do  not  establish  the 
defendant's  liability.  That  can  be  shown  only  by  proof  that 
the  defendant  authorized  the  acts  to  be  done,  or  that  after 
they  were  done  it  ratified  them.  An  agent's  authority  to 
biod  his  principal  cannot  be  shown  by  the  agent's  acts  or 
declarations.  Francis  v.  Edwards,  JJ  N.  C.  271;  Gilbert  v. 
James,  86  N.  C.  244;  Taylor  v.  Hunt,  118  N.  C.  x68,  24  S.  E. 
3S9;  Willis  v.  Railroad,  120  N.  C.  512,  26  S.  E.  784.  The 
aathority  must  first  be  shown,  before  the  acts  done  or  decla- 
rations made  in  pursuance  of  the  authority  can  bind  the  prin- 
cipal, or  impose  any  liability  whatever  upon  him.  It  is  not 
pretended  in  this  case  that  there  was  any  express  authority, 
or  that  there  was  any  ratification  of  the  acts  of  the  alleged 
agents.  The  plaintiff's  sole  contention  is  that  what  Atkinson 
did  at  Greenville,  and  Meacham  at  Kinston,  was  within  the 
line  of  their  duty  and  the  scope  of  their  employment,  and 
therefore  they  had  implied  authority  from  the  defendant  to 
do  what  they  did,  upon  the  theory,  we  suppose,  that  every 
aothority  carries  with  it,  or  includes  in  it,  as  an  incident,  all 
the  powers  which  are  necessary,  proper,  or  usual  as  means,  to 
effectuate  the  purposes  for  which  it  was  conferred,  and  that  con- 
sequently when  an  agency  is  created  for  a  specified  purpose,  or 
io  order  to  transact  particular  business,  the  agent's  authority, 
by  implication,  embraces  the  appropriate  means  and  power 
to  accomplish  the  desired  end.  He  has  not  only  the  au- 
thority which  is  expressly  given,  but  such  as  is  necessarily 
implied  from  the  nature  of  the  employment.  Story  on 
Agency  (9th  Ed.)  §  97.  This  is  the  general  rule,  and  the 
doctrine  of  respondeat  superior  is  a  familiar  one.  But  in  our 
opinion,  it  has  no  application  to  the  facts  of  this  case.  If 
we  should  hold  that  it  is  so  broad  in  its  scope  as  to  include  a 
case  like  this  one,  it  would  lead  to  most  dangerous  conse- 
quences. For  us  to  say  that  an  agent  can  by  his  acts  subject 
his  principal  to  liability  in  damages  to  any  one  injured  by 
his  said  acts,  done  when  he  was  not  about  his  master's  busi- 
ness, and  had  no  express  or  implied  authority  to  do  them» 
but  was  merely  seeking,  to  avenge  a  supposed  wrong  already 
committed  or  to  vindicate  public  justice,  would  be  carrying 
the  doctrine  of  respondeat  superior  far  beyond  its  acknowl- 
edged limits.    A  servant  intrusted  with  his  master's  goods 
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may  do  what  is  necessary  to  preserve  and  protect  them,  be- 
cause his  authority  to  do  so  is  clearly  implied  by  the  nature 
of  the  service;  but  when  the  property  has  been  taken  from 
bis  custody  or  stolen,  and  the  crime  has  already  been  com- 
mitted, it  cannot  be  said  that  a  criminal  prosecution  is  nec- 
essary for  its  preservation  or  protection.  This  may  lead  to 
the  punishment  of  the  thief  or  the  trespasser,  but  it  certainly 
will  not  restore  the  property,  or  tend  in  any  degree  to  pre- 
serve or  protect  it.  It  is  an  act  clearly  without  the  scope  of 
the  agency,  and  cannot  possibly  be  brought  within  the  limits 
of  the  implied  authority  of  the  agent.  It  would  seem  that  so 
plain  a  proposition  should  need  neither  argument  nor  au- 
thority to  support  it,  but  we  are  abundantly  supplied  with 
both  in  the  cases  upon  the  subject.  It  is  not  intended  to  assert 
that  a  principal  cannot  be  held  responsible  for  the  willful  or 
malicious  acts  of  the  agent,  when  done  within  the  scope  of 
his  authority,  but  that  he  is  not  liable  for  such  acts,  unless 
previously  expressly  authorized  or  subsequently  ratified, 
when  they  are  done  outside  of  the  course  of  the  agent's  em- 
ployment, and  beyond  the  scope  of  his  authority,  as  when 
the  agent  steps  aside  from  the  duties  assigned  to  him  by  the 
principal  to  gratify  some  personal  animosity,  or  to  give  vent 
to  some  private  feeling  of  his  own  (McManus  v.  Crickett,  i 
East,  io6),  or,  as  is  forcibly  stated  by  Lord  Kenyon  in  the 
case  cited,  quoting  in  part  from  Lord  Holt:  ''No  master  is 
chargeable  with  the  acts  of  his  servant  but  when  he  acts  in 
the  execution  of  the  authority  given  him.  Now,  when  a 
servant  quits  sight  of  the  object  for  which  he  is  employed, 
and,  without  having  in  view  bis  master's  orders,  pursues  that 
which  his  own  malice  suggests,  he  no  longer  acts  in  pur- 
suance of  the  authority  given  him,  and  his  master  will  not  be 
answerable  for  his  acts." 

A  very  able  and  learned  discussion  of  the  question  in  this 
case  will  be  found  in  Allen  v.  Ry.  Co.,  L.  R.  6  Q.  B.  6$,  by 
Blackburn,  J.,  one  of  the  most  eminent  of  the  English  judges 
of  his  time.  The  case  was  apparently  well  argued  on  both 
sides.  The  judges  delivered  separate  opinions.  We  quote 
so  much  of  the  leading  opinion  by  Justice  Blackburn  as  will 
show  the  full  result  of  the  decision:  ''There  is  a  marked  dis- 
tinction between  an  act  done  for  the  purpose  of  protecting 
the  property  by  preventing  a  felony  or  of  recovering  it  back, 
and  an  act  done  for  the  purpose  of  punishing  the  offender 
for  that  which  has  already  been  done.  There  is  no  implied 
authority  in  a  person  having  the  custody  of  property  to  take 
such  steps  as  bethinks  fit  to  punish  a  person  who  he  supposes 
has  done  something  with  reference  to  the  property  which  he 
has  not  done.  The  act  of  punishing  the  offender  is  not  any- 
thing done  with  reference  to  the  property.  It  is  done  merely 
for  the  purpose  of  vindicating  justice.  And  in  this  respect 
there  is  no  difference  between  a  railway  company,  which  is 
a  corporation,  and  a  private  individual.     If  the  law  were 
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that  the  defendants  are  responsible  for  the  act  of  their  book- 
ing clerk  in  giving  the  plaintiff  into  custody  on  an  unfounded 
charge*  every  shopkeeper  in  London  would  be  answerable  for 
any  act  done  by  a  shopman  left  in  his  shop  who  chose  to 
accuse  a  person  of  having  attempted  to  plunder  the  shop, 
every  merchant  would  be  responsible  for  a  similar  act  of  his 
clerk,  and  every  gentleman  for  the  act  of  his  butler  or  coach- 
man." The  case  of  Allen  v.  Ry.  Co.  was  cited  with  ap- 
proval and  reviewed  at  some  length  in  Carter  v.  Machine 
Co.,  51  Md.  290,  34  Am.  Rep.  311  (opinion  by  Alvey,  C.  J.), 
and  the  doctrine  thus  summed  up:  '^From  these  authori- 
ties it  is  quite  clear  that  in  a  case  like  the  present,  where 
the  corporation  is  sought  to  be  held  liable  for  the  wrongful 
and  malicious  act  of  its  agent  or  servant  in  putting  the 
criminal  law  in  operation  against  a  party  upon  a  charge  of 
having  fraudulently  embezzled  the  money  and  goods  of  the 
company,  in  order  to  sustain  the  right  to  recover  it  should 
be  made  to  appear  that  the  agent  was  expressly  authorized 
to  act  as  he  did  by  the  corporation.  The  doing  of  such  an 
act  could  not,  in  the  nature  of  things,  be  in  the  exercise  of 
the  ordinary  duties  of  the  agent  or  servant  intrusted  with  the 
custody  of  the  company's  money  or  goods;  and,  before  the 
corporation  can  be  made  liable  for  such  an  act,  it  must  be 
shown  either  that  there  was  express  precedent  authority  for 
doing  the  act,  or  that  the  act  has  been  ratified  and  adopted 
by  the  corporation.*'  That  case  was  cited  and  followed  in 
several  other  decisions  in  the  same  court  to  the  like  effect. 
I.  B.  Imp.  Co.  V.  Steinmeier,  72  Md.  316,  20  Atl.  188,  8  L. 
R.  A.  846;  R.  R.  V.  Brewer,  .78  Md.  406,  28  Atl.  615,  27  L. 
R.  A.  63;  Kirk  v.  Garrett,  84  Md.  385,  35  Atl.  1089;  T.  R. 
Co.  V.  Greene,  86  Md.  161,  37  Atl.  642.  The  following  cases 
presented  the  same  question  precisely  as  we  now  have  under 
consideration,  and  were  decided  in  the  same  way  as  those 
already  cited :  Stevens  v.  Ry.  Co.,  10  Exch.  351;  Pressley 
V.  R.  R.  (C.  C.)  15  Fed.  199;  Mali  v.  Lord,  39  N.  Y.  381, 
100  Am.  Dec.  448;  S.  E.  T.  Co.  v.  Green,  2$  III.  App.  106; 
Croasdale  v.  Von  Boyneburgk,  206  Pa.  IS,  55  Atl.  770; 
Hcrshey  v.  O'Neill  (C.  C.)  36  Fed.  168.  In  Dally  v.  Young, 
3  III.  App.  38,  the  plaintiffs  in  error  were  sued  for  malicious 
prosecution  by  Young,  in  that  Dally,  a  subagent  of  Lathrop, 
who  was  agent  for  the  Remington  Machine  Company,  had, 
at  the  instigation  of  Lathrop  and  the  company,  prosecuted 
him  criminally  for  embezzlement  of  the  funds  of  the  com- 
pany, of  which  charge  he  was  acquitted.  There  was  no  evi- 
dence that  the  prosecution  had,  previous  to  its  institution, 
been  expressly  authorized  or  afterwards  adopted  or  ratified 
by  Lathrop  or  the  company.  The  court  thus  referred  to  the 
principle  governing  the  case:  ''It  is  true,  Lathrop  was  the 
general  agent  of  the  company  at  Chicago,  and  that  Dally 
was  a  subagent  at  Bloomington,  and  subject  to  his  jurisdic- 
tion in  all  matters  pertaining  to  the  business  of  the  com- 
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pany,  bat  this  circamstance  of  itself  would  not  make  faiiD 
liable  for  a  criminal  prosecution  commenced  by  Dally  with- 
out his  knowledge  or  consent.  Where  an  agent  institutes  a 
malicious  prosecution  of  his  own  head,  and  without  the 
instigation  or  direction  of  his  principal,  the  latter  will  not  be 
liable  for  the  same,  unless  he  adopts  and  continues  the  same 
with  knowledge  of  all  the  circumstances."  And  in  Edwards 
V.  Railway  Co.,  L.  R.  5  C.  P.  446,  the  court  took  the  same 
view  of  the  law  upon  facts  substantially  similar:  '^A  servant 
of  a  railway  company  has  no  implied  authority,  as  such,  to 
give  a  person  into  custody  on  a  charge  of  felony.  It  is  the 
duty  of  any  one  who  sees  a  person  committing  a  felony  to 
give  him  into  custody,  and  it  cannot  be  assumed  that  Holmes 
was  acting  in  this  matter  as  the  company's  servant,  and  not 
in  accordance  with  that  general  duty.  If  the  defendants  are 
held  liable  here,  it  will  follow  that  every  servant  has  authority 
to  act  in  this  way  for  his  master,  and  to  render  him  liable, 
should  he  arrest  a  man  wrongfully.  It  is  said  that  Holmes 
was  in  charge  of  the  property  which  he  believed  was  being 
stolen,  and  from  that  fact  it  may  be  inferred  that  he  had 
authority  to  act  as  he  did;  but  the  same  would  apply  to  a 
shopman  in  charge  of  a  shop,  or  a  servant  in  charge  of  the 
house,  and  yet  it  has  never  been  suggested  that,  if  such  a 
servant  gave  a  person  in  charse  for  felony,  the  master  wonld 
be  liable."  See,  also.  Pollock  on  Torts  (6th  Ed.)  pp.  89,  90. 
The  principle  we  have  stated  as  applicable  to  the  facts  in 
this  record,  and  as  established  by  the  authorities  cited,  has 
met  with  the  approval  of  this  court  in  cases  closely  resemb- 
ling the  one  in  hand,  and  in  other  cases  where  it  was  adopted 
by  analogy.  Quoting  from  Wood  on  Master  &  Serv- 
ant, 546,  the  court,  in  Willis  v.  Railroad,  120  N.  C.  512, 
26  S.  E.  785,  says:  ''In  the  absence  of  express  orders  to  do 
an  act,  in  order  to  render  the  master  liable  the  act  must  not 
only  be  one  that  pertains  to  the  business,  but  must  also  be 
fairly  within  the  scope  of  the  authority  conferred  by  the  em- 
ployment. For  illustration,  a  clerk  to  sell  goods  suspects 
that  goods  have  been  stolen,  and  causes  an  arrest  to  be 
made.  The  master  is  not  liable  for  the  imprisonment  or  for 
the  assault,  because  the  arrest  was  an  act  which  the  clerk 
had  no  authority  to  do  for  the  master,  either  express  or 
implied."  In  a  case  where  the  agent  of  the  defendant  com- 
pany had  slandered  the  plaintiff,  the  court  stated  the  prin- 
ciple as  follows:  ''In  a  vast  majority  of  the  cases  the 
principle  is  recognized  that  in  some  way  the  company  must 
authorize  or  approve  the  tortious  act  of  its  agent,  and  it 
would  be  unreasonable  to  hold  the  company  liable  on  a  bare 
presumption,  in  the  absence  of  allegation  or  any  proof  of 
authority  or  ratification.''  Redditt  v.  Mfg.  Co.,  124  N.  C. 
100,  32  S.  E.  392.  Where  the  defendants  had  placed  a  claim 
against  the  plaintiff  in  the  hands  of  their  attorney  for  collec- 
tion, and  the  attorney  caused  the  plaintiff  to  be  arrested^ 
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the  cofiTt  held  that  the  defendants  were  not  liable  to  the 
plaintiff  in  an  action  for  malicious  prosecution  and  false 
arrest,  as  the  act  of  their  attorney  was  not  within  the  general 
course  and  scope  of  his  employment,  and  therefore  he  had 
no  implied  authority  to  do  the  act,  and  as  the  defendants 
had  not  expressly  authorized  the  act  to  be  done,  or  in  any 
way  ratified  it.  Moore  v.  Cohen,  128  N.  C.  345,  38  S.  E. 
^19.  That  case  would  seem  to  be  decisive  of  this  one,  and  it 
is  fully  sustained  by  the  decision  in  Burnap  v.  Albert,  4  Fed. 
Dec.  No.  2,170,  s.  c.  Taney,  244,  in  which  Chief  Justice 
Taney  delivered  the  opinion.  The  cases  cited  in  the  brief 
of  plaintiff's  counsel  may,  we  think,  be  distinguished  from 
oar  case.  The  court  was  influenced  in  the  decision  of  them 
by  their  peculiai  facts,  wbich  do  not  exist  in  the  casie  at  bar. 
It  is  not  necessary  for  us  to  review  or  comment  upon  them,  ex- 
cept to  say  that  the  court  thought  there  was  in  each  of  them 
some  evidence  tending  to  show  authority  from  the  company 
ior  the  commission  of  the  wrongful  act. 

It  may  then  be  gathered  from  the  bQoks  as  a  general  rule, 
which  is  clearly  applicable  to  the  facts  of  this  case,  that  if 
the  servant,  instead  of  doing  that  which  he  is  employed  to  do, 
does  something  else,  which  he  is  not  employed  to  do  at  all, 
the  master  cannot  be  said  to  do  it  by  his  servant,  and  there- 
fore is  not  responsible  for  what  he  does.  It  is  not  sufficient 
that  the  act  showed  that  he  did  it  with  the  intent  to  benefit 
or  to  serve  the  master.  It  must  be  something  done  in 
attempting  to  do  what  the  master  has  employed  the  servant 
to  do.  Mitchell  v.  Crasweller,  76  E.  C.  L.  246;  Limpus  v. 
L.  G.  O.  Co.,  32  L.  J.  Exch.  34.  Nor  does  the  question  of 
liability  depend  on  the  quality  of  the  act,  but  rather  upon 
the  other  question — whether  it  has  been  performed  in  the 
line  of  duty,  and  within  the  scope  of  the  authority  conferred 
by  the  master.  The  facts  of  this  case  do  not  bring  it  within 
the  principle.  There  is  no  ground  for  saying  that  what  was 
done  by  the  agent  was  in  the  ordinary  course  of  the  business 
of  the  company,  nor  that  it  was  for  its  benefit,  except  in  so 
far  as  it  is  for  the  benefit  of  all  the  citizens  of  the  state  that 
a  criminal  should  be  prosecuted,  convicted,  and  punished. 
If  the  agent  acted  from  a  sense  of  the  duty  which  rests  on 
every  one  to  give  in  charge  a  person  who  he  thinks  has  com- 
mitted a  felony,  his  conduct,  while  commendable,  would  in  no 
way  be  connected  with  the  defendant  so  as  to  fasten  liability 
upon  It.  Edwards  v.  Ry.  Co.,  L.  R.  5  C.  P.  448.  In  Croas- 
dale  V.  Von  Boyneburgk,  supra,  the  court  says:  ^'The  pur- 
pose of  a  criminal  prosecution  is  to  punish  the  offender  for 
violating  the  laws  of  the  commonwealth,  and  not  to  enforce 
the  payment  of  money,  nor,  as  in  civil  proceedings,  to  restore 
to  the  owner  the  property  of  which  he  has  been  defrauded. 
The  criminal  process  of  the  court  should  not  be  invoked  for 
any  such  purpose.  While  the  appellant,  like  any  other  per- 
«on«  could  have  instituted  the  prosecution  against  Stotsen- 
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berg,  it  was  clearly  not  his  duty  as  manasring  owner  to  do 
so.*'  The  court,  in  Pressley  v.  Railroad,  supra,  states  the 
principle  with  equal  emphasis:  ''The  question  is,  can  such 
action  on  his  part  be  held  to  be  within  the  scope  of  his 
agency,  and  in  the  course  of  his  employment?  There  may 
be,  and  the  books  recognize,  some  difficulty  in  determining 
what  acts  of  an  agent  or  employee  are  properly  within  the 
range  and  course  of  his  employment;  but  to  say  that  to  put 
the  criminal  law  in  operation  against  a  party  on  a  charge  of 
larceny  of  the  property  of  the  corporation  is  within  the  scope 
of  his  agency  and  in  the  course  of  his  employment  is  a  propo- 
sition which,  in  the  light  of  the  decided  cases,  cannot  be 
maintained." 

There  can  be  no  doubt  that  the  plaintiff  has  been  very  ill- 
used  and  greviously  wronged,  as  be  was  most  improperly 
arrested,  but  unfortunately  he  has  sued  an  innocent  party, 
instead  of  suing  those  who  were  the  real  authors  and  perpetra- 
tors of  the  wrong  done  to  him.  We  have  assumed,  of  course, 
that  they  did  the  wrong  to  him,  as  we  are  required  by  an  im- 
perative rule,  upon  a  motion  to  nonsuit  or  a  demurrer  to  evi- 
dence, to  take  as  true  not  only  every  fact  which  there  is 
evidence  tending  to  establish,  but  also  to  consider  all  such  fair 
and  reasonable  inferences  of  fact  as  the  jury,  if  trying  the 
case,  might  properly  have  drawn  from  the  evidence.  It  my 
be  that  those  parties,  if  they  had  been  sued,  would  have  been 
able  to  show  quite  a  different  state  of  facts  from  the  one  with 
which  we  have  now  to  deal,  and  therefore  what  we  have  said 
must  be  taken  as  based  entirely  upon  the  hypothesis  that  the 
facts  are  correctly  given  in  the  testimony  introduced  by  the 
plaintiff. 

Since  this  opinion  was  written,  we  have  examined  a  case  re- 
cently decided  by  the  Supreme  Court  of  Pennsylvania,  in 
which  we  find  that  court  reached  the  same  conclusion  we 
have  in  this  case  upon  facts  substantially  similar,  and  sup- 
ported its  decision  by  cogent  reasoning  and  by  the  citation 
of  many  and  weighty  authorities.  Markley  v.  Snow,  207  Pa. 
447t  56  Atl.  999*  64  L.  R.  A.  685. 

Finding  no  error  in  the  ruling  of  the  court  upon  these 
facts,  the  judgment  of  nonsuit  must  stand.     No  error. 
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[72  N.  E.  Rep.  331.] 

Employees — Appliances — Presumption.* 

It  is  the  duty  of  one  employed  by  a  railroad  in  the  nnloadinsr  of 
freig^ht  not  to  expose  himself  to  unusnal  danger,  but  he  may  rely  on 
the  presnmption  that  the  railroad  will  not  furnish  defective  appliances 
for  him  to  use. 

Injury  to  Employee — Contributory  Negligence — Failure  to  8«e   Hole 
in  Car  Floor. 

A  railroad  employee  unloading  freight,  who  had  to  pass  through  a 
car  of  another  railroad,  in  which  he  had  not  been  before,  and  which 
was  between  the  car  that  he  was  unloading  and  the  freight  depot, 
and  whose  attention  was  directed  to  a  rising  board  over  which  he  had 
to  pass,  and  which  partially  concealed  a  hole  in  the  floor  of  the 
strange  car,  was  not  guilty  of  contributory  negligence  as  a  matter 
of  law  in  failing  to  see  the  hole  and  injuring  t himself  by  contact 
therewith. 

Same — Railroad's  Equipment— Strange  Car  Used  as  Passage  Way- 
Employers'  Liability  Acts. 
A  freight  car  of  another  railroad,  made  use  of  by  a  railroad  as  a 
passway  between  a  car  of  its  own,  which  is  being  unloaded,  and  the 
freight  depot,  is,  as  betwe  m  the  railroad  and  an  employee  engaged  in 
unloading'  the  car,  a  part  of  the  railroad's  equipment,  which  it  is  re- 
quired to  nse  reasonable  precautions  to  make  safe,  either  at  common 
law  or  under  St.  1887,  p.  899,  c.  270,  §  1,  cl.  1,  as  originally  enacted, 
making  employers  liable  for  injuries  to  employees  caused  by  reason  of 
any  defect  in  the  condition  of  the  ways,  works,  or  machinery,  etc.,  or 
aa  amended  by  St.  1893.  p.  993,  c.  359,  which  declares  that  a  car  in  the 
use  of  a  railroad  shall  be  considered  a  part  of  its  ways,  works,  or 
machinery,  whether  owned  by  it  or  by  some  other  company. 

Ssme — Defective  Appliances— Temporary  Use. 

Where  instrumentalities  employed  by  a  master  are  originally  defect- 
ive, or  become  unsafe  for  want  of  repair,  the  master  cannot  defend  an 
action  for  injuries  to  a  servant  on  the  ground  of  the  transitory  charac- 
ter of  such  instrumentalities. 

Questions  for  Jury. 

Where  the  evidence  on  the  questions  of  nefifligence  and  contributory 
negligence  is  open  to  more  than  one  conclusion,  its  weight  and  the 
inferences  to  be  drawn  therefrom  are  for  the  jury. 

Report  from  Supreme  Judicial  Court,  Worcester  County; 
Francis  A.  Gaskill,  Judge. 

Tort  for  personal  injuries  by  Edward  F.  Foster  against 
the  New  York,  New   Haven  &  Hartford  Railroad  Company. 

*As  to  the  degree  of  care  required  of  an  employee  for  his  own  pro- 
tection, see  foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v. 
McClifford  (Ga.),  11  R.  R.  R.  457,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  457, 
where  the  preceding  authorities  in  this  series  are  collected. 

For  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  employees, 
8ee  foot-note  appended  to  Illinois  Terminal  R.  Co.  v,  Thompson  (111.), 
12  R.  R.  R.  683,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  683. 

Asstunption  of  risks  by  railroad  employees  from  defective  appliances. 
Me  foot-note  appended  to  Carson  v.  Southern  Ry.  (S.  Car.),  12  R.  R.  R. 
337,  35  Am.  A  Kng.  R.  Cas.,  N.  S..  337,  where  the  preceding  authorities 
in  thi«  series  are  collected. 
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In  the  superior  court  the  jury,  by  directioD,  returned  a 
verdict  for  defendant,  and  the  case  was  reported  for  the  de- 
termination of  the  Supreme  Judicial  Court.  If  the  ruling: 
was  right,  judgment  was  to  be  entered  on  the  verdict;  other- 
wise judgment  to  be  entered  for  plaintiff  in  the  sum  of 
$1,500.     Judgment  for  plaintiff. 

J.  E.  McConnell  and  J.  H.  P.  Dyer,  for  plaintiff. 
Arthur  P.  Rugg,  for  defendant. 

BRALEY,  J.     It  is  the  contention  of  the  plaintiff  that 
upon  the  evidence  shown  by  the  report  whether  he  was  in 
the  exercise  of  due  care  or  the  defendant  was  negligent  were 
issues  of  fact  upon  which  the  jury  could  have  found  in  his 
favor,  and  therefore  the  direction  of  a  verdict  for  the  de- 
fendant was  wrong.     In  the  performance  of  his  duty  as  de- 
livery clerk  the  plaintiff  was  required  to  unload  freight  from 
the  cars  as  called  for,  and  deliver  it  to  consignees,  and  he 
had  a  right  to  rely  on  the  presumption  that  the  defendant 
would  not  famish  defective  appliances  with  which  he  was  to 
perform  the  work.     The  car  in  which  he  was  injured  was  not 
a  part  of  the  permanent  instrumentalities  provided  for  the 
reception,  delivery,  or  storage  of  freight,   and  he  had  not 
been  in  it  until  the  morning  of  the  accident,  and  had  not 
previously  known  of  the  defective  condition  of  the  floor.     At 
that  time  the  car  had  been  opened,  and  all  the  usual  arrange- 
ments made  for  the  delivery  of  the  frei|:ht,  and  the  hole  in 
the  floor  was  partly  covered  by  the  rising  board  connecting 
the  cars,  and  which  obstructed  a  full  view  of  it  by  the  plain- 
tiff.    He  testified  that  when  he  passed  through  pushing  an 
empty  truck  before  him  on  his  way  for  the  freight  his  atten- 
tion was  directed  to  the  rising  board  over  which  he  was  to 
pass,  rather  than  to  any  other  portion  of  the  way,  and  that 
he  did  not  see  the  hole.     While  it  was  his  duty,  in  the  exer- 
cise of  ordinary  care,  not  to  expose  himself  to  unusual  dan- 
ger, his  conduct,  under  the  conditions  disclosed,  cannot  be 
said  as  matter  of  law  to   have*  been  careless.     Gilman   v. 
Eastern  Railroad   Corporation,  lo  Allen,  233,  87  Am.  Dec. 
635;  Huddleston  v.  Lowell  Machine  Shop,  106  Mass.  282; 
Myers  v.  Hudson  Iron  Co.,  150  Mass.  12s,  134,  22  N.  E.  631, 
15  Am.  St.  Rep.  176;  Gustafsen  v.  Washburn  &  Moen  Mfg. 
Co.,  153  Mass.  468,  474,  27  N.  E.  179;  Anderson  v.  Clark,  155 
Mass.  368,  29  N.  E.  589;  Bartolomeov.  McKnight,  178  Mass. 
242,  246,  59  N.  E.  804.     In  the  conduct  of  its  business  the 
defendant  was  required,  as  a  carrier  of  freight,  to  deliver  it 
to  the  consignees  at  the  station  where  the  plaictiff  was  em- 
ployed, and,  if  his  injuries  had  been  caused  by  a  defective 
platform  provided  for  his  use  by  the  defendant,  there  would 
seem  to  be  no  suJGQcient  reason  why  it  could   not  be  held  lia- 
ble for  such  defect.     Snow  v.  Housatonic  Railroad  Company, 
8  Allen,  441,  85  Am.  Dec.  720.     Instead  of  this,  the  method 
generally  employed  seems  to  have  been  that,  when  a  freight 
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car  was  to  be  unloaded  on  the  second  of  the  two  tracks,  the 
^*asaal,  customary,  and  only  way"  was  to  run  such  car 
opposite  a  car  on  the  first  track,  put  a  bridge  between  the 
two,  and  then  connect  the  first  car  with  the  platform  of  the 
freighthouse.  The  freight  was  then  carried  on  trucks  across 
the  bridge  through  the  intervening  car,  and  over  the  second 
bridge  to  the  freighthouse.  If  it  had  placed  one  of  its  own 
cars  in  position  for  this  purpose,  there  would  be  no  substan- 
tial difference  between  the  use  of  the  car  or  of  a  movable  or 
stationary  platform  to  accomplish  the  work,  and  neither 
would  be  an  appliance  furnished  by  the  defendant.  It  chose 
to  use  a  freight  car  belonging  to  another  railroad  company, 
which  bad  apparently  been  rup  over  its  tracks  to  this  sta- 
tion. Although  the  report  does  not  show  whether  the  defend- 
ant was  to  be  paid  for  this  service,  or  was  merely  forwarding 
the  car,  or  what  arrangement,  if  any,  existed  between  it  and 
the  company,  it  is  enough  that,  whatever  the  character 
of  the  defendant's  possession,  it  took  and  utilized  this  car, 
which  at  the  time  of  the  accident  was  being  used  solely  for 
the  purpose  of  unloading  its  own  freight,  and,  between  itself 
and  the  plaintiff,  must  be  treated  as  a  part  of  its  works. 
Spaulding  v.  Flynt  Granite  Co.,  159  Mass.  587,  588,  34  N. 
E.  1 134.  See  Delory  v.  Blodgett,  185  Mass.  126,  69  N.  E. 
1078,  64  L.  R.  A.  114. 

.  But  the  plaintiff  is  not  obliged  to  rely  exclusively  upon  his 
count  at  common  law,  for  under  the  statute  it  was  temporarily 
a  part  of  the  defendant's  rolling  stock  and  of'its  works  and 
machinery.  It  was  being  used  ''as  one  of  the  instruments  of 
its  business."  St.  1887,  p.  899,  c.  270,  §  i,  cl.  i.  And  this 
would  be  so,  under  the  circumstances  of  this  case,  under  the 
employer's  liability  act  as  originally  passed  or  as  amended 
by  St.  1893,  P-  993t  c.  359.  Bowers  v.  Connecticut  River 
Railroad  Co.,  162  Mass.  312,  317,  38  N.  E.  so8.  For  this 
reason  the  rule  which  imposes  upon  the  defendant  the  duty 
of  properly  inspecting  cars  of  other  railroad  companies  de- 
livered to  it  for  transportation,  and  its  consequent  liability, 
whether  at  common  law  or  under  St.  1887,  c.  270,  §  i,  cl.  2, 
for  injury  to  its  servants  if  this  duty  is  neglected  or  improp- 
erly performed,  becomes  unimportant  in  the  decision  of  this 
case.  See  Mackin  v.  Boston  &  Albany  R.  R.  Co.,  13$  Mass. 
201,  46  Am.  Rep.  456;  Coffee  v.  New  York,  New  Haven  & 
Hartford  R.  R.  Co.,  155  Mass.  21,  24,  28  N.  E.  1128. 

There  is  a  class  of  risks  not  fully  defined  that  may  arise  in 
the  ordinary  course  of  employment,  and  from  their  transitory 
character  are  said  not  to  impair  or  permanently  affect  the 
ways,  works,  and  machinery,  and  for  which  the  master  is  not 
held  liable  to  a  servant  who  may  be  injured  while  working 
under  such  temporary  conditions.  Whittaker  v.  Bent,  167 
Mass.  588, 46  N.  E.  121;  Kanzv.  Page,  168  Mass.  217,  46  N.  E. 
62b;  Thompson  v.  Norman  Paper  Co.,  169  Mass.  416,  417,  48 
N.  E.  757.     See  Northern  Pacific  Railroad  Co.  v.  Dixon,  194 
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U.  S.  338,  346,  24  Sup.  Ct.  683,  48  L.  Ed.  1006.  But  where 
these  instrumentalities  are  originally  defective,  or  become 
unsafe  from  want  of  repair,  such  a  defense  is  not  open. 
Meehan  v.  Speirs  Mfg.  Co.,  172  Mass.  37s.  377*  52  N.  E.  518. 
If  the  defendant  adapted  and  used  the  car  as  a  way  or  plat- 
form over  which  freight  was  to  be  unloaded  and  transferred 
to  its  freighthouse,  or  delivered  to  consignees,  then,  mani- 
festly, at  common  law  or  under  the  statute,  it  was  required 
to  use  every  reasonable  precaution  to  see  that  it  was  suita- 
ble for  this  purpose;  and  whether  this  duty  had  been  dis- 
charged was  to  be  determined  upon  the  evidence.  Snow  v. 
Housatonic  Railroad  Co.,  supra.  See  Trimble  v.  Whitin 
Machine  Works,  172  Mass.  150,  153,  51  N.  E.  463. 

As  the  evidence  was  open  to  more  than  one  conclusion  on 
both  of  the  questions  presented,  its  weight  and  all  just  infer- 
ences to  be  drawn  therefrom  were  for  the  jury,  and  the  case 
should  have  been  submitted  to  them.  In  accordance  with 
the  terms  of  the  reservation  contained  in  the  report,  the 
order  must  be : 

Judgment  for  the  plaintiff  in  the  sum  of  $1,500. 


MURPHY  V.  NEW  YORK,  N.  H.  A  H.  R.  CO. 

* 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Nov.  22,  1904. \ 

[72  N.  E.  Rep.  330.] 

Injury  to  Employee  — Transferring  Freight  —  Section  Foreman  as 
Superintendent— Employers'  Liability  Act. 
M.,  section  foreman  on  defendant  railroad,  had  charge  of  a  gang- 
of  men,  including  plaintiff,  whose  duty  it  was,  under  M.'s  in- 
structions, to  transfer  freight  from  one  car  to  another,  it  being  M.'a 
duty  to  select  the  cars  that  were  to  be  unloaded,  and  check  the  freight 
as  it  was  transferred :  held  sufficient  to  justify  a  finding  that  M.  wa» 
intrusted  by  defendant  with  superintendence  over  the  plaintiff,  within 
a  statute  making  a  master  liable  for  injuries  to  a  servant  by  reason  of 
the  negligence  of  a  superintendent. 

Same— Same-^Misplacement  of  "Brow" — Negligence  of  Superintend- 
ent— Question 'for  Jury. 
Plaintiff  was  injured  while  transferring  freight  from  one  car  to 
another  by  the  misplacement  of  a  **brow"  used  for  that  purpose. 
Defendant's  foreman,  on  seeing  one  of  plaintiff's  fellow  servants 
about  to  reverse  the  brow,  ordered  him  to  let  it  alone,  though  the 
reversal  of  the  brow  would  have  averted  the  accident:  held  sufficient 
evidence  of  defendant's  negligence  to  justify  submission  of  the  case  to 
the  jury. 

Same — Same — Same— Assumption  of  Risks. *^ 
Where  plaintiff  was  not  present  at  the  time  a  brow  used  in  tranafer- 

*For  tbe  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risk  by  employees,  see 
foot-note  appended  to  Illinois  Terminal  R.  Co.  v.  Thompson  (111.),  12 
R.  R.  R.  683,  35  Am.  A  Eng*  R*  Cas.,  N.  S.,  683. 

For  the  authorities  in  this  series  on  the  subject  of  the  assumption  of 
risks  by  railroad  employees  from  defective  appliances,  see  foot-note 
appended  to  Carson  v.  Southern  Ry.  Co.  (S.  Car.),  12  R.  R.  R.  337,  35 
Am.  A  Eng.  R.  Cas.,  N.  8.,  337. 
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ring^  freiirht  from  one  car  to  another  was  adjusted ,  and  on  being'  called 
bj  his  foreman,  by  whose  negligence  the  brow  was  caused  to  be 
improperly  placed,  went  about  the  work  of  transferring  the  freight  in 
the  usual  way,  and  was  injured  by  the  sliding  of  the  brow  as  he  was 
taking-  out  his  first  truck  load,  plaintiff  did  not  assume  the  risk  of  such 
injury  as  a  matter  of  law. 

Same — Same — Same — Presumption  on  Part  of  Servant. 

Where  the  work  of  transferring  freight  from  one  car  to  another  was 
being  prosecuted  under  the  immediate  supervision  of  the  foreman  of 
defendant  whose  orders  plaintiff  was  bound  to  obey,  plaintiff,  when 
ordered  to  enter  the  car  with  his  truck  and  take  a  load  to  a  connecting 
car,  had  a  right  to  presume  that  the  connecting  platform  between  the 
two  cars  had  been  properly  placed. 

Exceptions  from  Superior  Court,  Worcester  County; 
Francis  A.  Gaskill,  Judge. 

Action  by  John  Murphy  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  in  favor 
of  defendant,  plaintifi  brings  exceptions.     Sustained. 

John  H.  S.  Hunt,  Edwd.  H.  O'Brien,  and  Thayer  &  Perry^ 
lor  plaintifi. 
Arthur  P.  Rugg,  for  defendant. 

BRALEY,  J.  The  plaintifi  finally  relies  on  the  third  count 
of  the  declaration  to  sustain  his  cause  of  action,  i^nd  the 
questions  presented  are  whether  there  was  any  evidence  of 
the  defendant's  negligence  or  of  the  plaintifi's  due  care  which 
should  have  been  submitted  to  the  jury.  It  appeared  that 
Mulvaney  was  the  section  foreman  of  the  defendant,  having 
charge  of  a. gang  of  five  men,  including  the  plaintiff,  whose 
duty  it  was  under  his  instructions  to  unload  or  transfer  freight 
from  one  car  to  another,  while  he  selected  the  cars  that  were 
to  be  unloaded,  and  checked  the  freight  as  it  was  trans- 
ferred. This  was  sufficient  evidence  for  the  consideration  of 
the  jury  that  he  was  intrusted  by  the  defendant  with  super- 
intendence over  the  plaintifi  within  the  meaning  of  the  stat- 
ute, and  for  whose  negligence  it  would  be  responsible. 
Mahoney  v.  New  York  &  New  England  Railroad  Co.,  i6a 
Mass.  573»  36  N.  E.  ;88. 

In  the  performance  of  this  work  by  the  men  a  movable 
platform,  called  a  *'brow,"  was  placed  between  and  formed  a 
bridge  from  one  car  to  the  other,  over  which  the  freight  was 
wheeled  in  trucks.  The  brow  in  use  at  the  time  of  the  acci- 
dent was  provided  with  curved  hooks  at  one  end,  with  a  cleat 
on  the  under  edge.  These  hooks  were  intended  to  stick  into 
the  floor  of  the  car,  thus  preventing  the  brow  from  slipping, 
while  the  opposite  end  ran  to  a  beveled  edge.  There  was 
evidence  that  the  usual  way  of  using  it  was  to  place  the  end 
with  hooks  on  the  car  to  which  the  freight  was  to  be  wheeled, 
otherwise  the  loaded  truck  striking  against  the  raised  end  as 
it  rested  on  the  hooks  might  cause  it  to  slide  from  the  car. 
When  the  brow  used  by  the  plaintiff  had  been  placed  in 
position  after  the  cars  had  been  designated  by  Mulvaney,  the 
raised  end  rested  on  the  car  to  be  unloaded,  but  before  any 
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work  had  been  done,  one  of  the  men,  discovering  its  situa- 
tion, was  about  to  reverse  it,  when  Mulvaney  said  'Uhe  brow 
was  all  right,  let  it  alone,"  and  because  of  this  order  do 
change  was  made.  The  method  of  doing  the  work,  as  well 
as  when  it  should  be  done,  was  to  be  determined  by  Mul- 
vaney, and  it  became  his  duty,  when  he  ordered  the  plaintiff, 
with  the  other  men,  to  go  to  work  unloading  freight,  to  use 
reasonable  care  to  prevent  his  being  exposed  to  the  danger 
that  the  brow  might  slip  from  the  car  when  strnck  by  the 
loaded  truck  as  it  rose  from  the  level  of  the  floor  of  the  car  to 
the  top  of  the  brow.  It  could  have  been  found  that  reversing 
the  brow  would  have  placed  it  properly,  and  prevented  it 
from  slipping  from  this  cause,  as  the  beveled  edge  wpuld  have 
been  substantially  on  a  level  with  the  floor  of  the  car  which 
was  being  unloaded,  and  thus  the  accident  would  have  been 
averted.  If  this  was  not  done  because  of  the  order,  then  its 
dangerous  position  was  due  to  him,  and  furnished  evidence 
of  his  negligence.  Dean  v.  Smith.  169  Mass.  569,  48  N.  E. 
619;  O'Brien  v.  Look,  171  Mass.  36,  50  N.  E.  458;  Knight  ▼. 
Overman  Wheel  Co.,  174  Mass.  455.  54  N.  E.  89a  If  the 
accident  was  caused  by  the  negligence  of  the  superintendent, 
this  was  a  risk  not  assumed  by  the  plaintiff  under  his  con- 
tract of  service.  Davis  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.  Co.,  159  Mass.  532,  536,  34  N.  E.  1070;  Murphy 
V.  City  Coal  Co.,  172  Mass.  324,  327,  52  N.  E.  503.  Nor  cap 
it  be  said  as  matter  of  law  that  by  using  the  brow  his  coor 
duct  was  such  as  to  show  either  that  be  assumed  the  risk  or 
failed  to  exercise  ordinary  care.  He  was  not  present  when 
it  was  adjusted,  and  on  being  called  went  about  his  work  in 
the  usual  way,  and  the  accident  happened  as  he  was  taking 
out  his  first  load.  Moreover,  the  work  was  being  prosecuted 
under  the  supervision  of  Mulvaney,  whose  orders  he  was  to 
obey,  and  when  directed  by  him  to  enter  the  car  with  his 
truck,  and  take  a  load  to  the  connected  car,  he  had  a  right  to 
infer  that  this  order  would  not  have  be^n  given  if  the  con- 
necting platform  was  not  properly  placed.  How  far  these 
conditions,  when  coupled  with  his  previous  experience,  can 
be  held  to  have  affected  his  conduct,  which  otherwise  might 
have  been  found  to  be  careless,  was  a  question  of  fact. 
White  v.  Nonantum  Worsted  Co.,  144  Mass.  276,  277, 11 N.  E. 
75;  Fitzgerald  v.  Connecticut  River  Paper  Co.,  155  Mass. 
155,  158,  29  N.  E.  464,  31  Am.  St.  Rep.  537;  Hennessy  v. 
Boston,  161  Mass.  502,  503,  37  N.  E.  6(58;  Powers  v.  Fall 
River,  168  Mass.  60,  65,  46  N.  E.  408.  Both  issues,  there- 
fore, under  proper  instructions,  should  have  been  left  to  the 
determination  of  the  jury. 
Exceptions  sustained. 
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LEXINGTON  GROCERY  CO.  v.  SOUTHERN  RY.  CO. 

(Supreme  Conrt  of  North  Carolina,  Nov.  15,  1904.) 

[48  8.  E.  Rep.  801.] 

Issues. 

Where  the  issues  submitted  were  sufficient,  the  refusal  to  submit 
those  tendered  by  defendant  was  not  error. 

Carrisrs — Delay — Penalties — Mlsmarking—Cstoppel. 

Where  four  packages  were  delivered  to  defendant  railroad  company 
for  shipment  under  a  singrle  bill  of  lading-,  three  of  which  were  mis- 
marked,  but  notwithstanding'  such  fact  they  were  shipped  to  the  place 
where  they  were  marked,  and  the  package  which  was  correctly  marked 
was  not  shipped,  defendant  was  estopped  to  claim,  in  an  action  to 
recover  a  penalty  for  its  failure  to  ship  the  correctly  marked  package, 
that  the  four  packag-es  constituted  a  single  shipment,  and  that  the  misl 
marking  of  the  three  was  a  sufficient  excuse  for  not  shipping  the  fourth, 

Ssme— Same — Same — Statutes— Repeal. 

I^ws  1903,  p.  999,  c.  590,  §  3,  provides  that  it  shall  be  unlawful  for 
any  carrier  specified  to  neglect  to  transport  goods  received  by  it,  and 
billed  to  any  place  within  the  state,  for  a  longer  period  than  four  days, 
in  the  absence  of  agreement,  etc.,  and  provides  for  the  recovery  of  a 
penalty  by  the  party  aggrieved  of  $25  for  the  firat  day,  and  $5  for  each 
sncceeding  day,  etc.  Section  5  provides  that  all  laws  in  conflict  there- 
with are  repealed,  and  that  the  act  ahall  take  effect  from  ita  ratification  : 
kM^  that  such  act  did  not  repeal  Laws  1901,  p.  868,  c.  634,  providing 
that  it  shall  he  unlawful  for  any  railroad  company  to  allow  any  freight 
received  to  remain  unshipped  for  more  than  Ave  days,  unless  otherwise 
agreed,  and  providing  a  penalty  of  $25  for  each  day  the  freight  remains 
mnBhipped  to  any  person  suing  for  the  same,  as  to  an  action  brought 
thereunder  prior  to  the  taking  effect  of  the  act  of  1903. 

8sme — Seme — Same— Police  Power.* 
Laws  1901,  c.  634,  p.  868,  prohibiting  delay  by  carriers  in  the 'Shipment 

*For  authorities  in  this  series  on  the  constitutionality  of  statutes 
prescrilnng  a  penalty  to  compel  common  carriers  to  perform  their  duties 
to  the  puhlic,  see  note  appended  to  Smith  v.  State  (Tenn.)i  11  Am.  & 
Eng.  R.  Cas.,  N.  S.,  144  (separate  cars  for  white  and  colored  passen- 
gers); Missouri,  etc.,  Ry.  Co.  of  Texas  v.  May  (U.  S.),  11  R.  R.  R.  485, 
34  Am.   &  Bug.  R.  Cas.,  N.  S.,  485  (Texas  Johnson  Grass  Statute); 
Adams  Express  Co.   v.  State  (Ind.),  9  R.  R.  R.  640,  32  Am.  A  Eng.  R. 
Cas.,  N.  S.,  640  (penal  statute  prohibiting  discrimination  by  express 
companies) ;  State  v.  Pearson  (La.),  8  R.  R.  R.  324,  31  Am.  A  Eng.  R. 
Cas.,  N.  S.,  324  (separate  cars  for  white  and  colored  passengers); 
Savannah  F.  A  W.  R.  Co.  v.  Elder  (6a.),  7  R.  R.  R.  223,  30  Am.  A  Eng. 
R.  Cas.,  N.  S.,  223  (statute  of  Georgia  requiring  connecting  carrier  to 
trace  lost  freight);  State  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  9  R.  R.  R. 
445,  32  Am.  A  Eng.  R.  Cas.,  N.  S.,  445  (penal  statute  requiring  trains  to 
come  to  fun  stop  before  crossing  intersecting  railroads);  Terre  Haute 
A  L.  Ry.  Co.  V.  Salmon  (Ind.),  9  R.  R.  R.  349,  32  Am.  A  Eng.  R.  Cas., 
N.  S.,  349  (Indiana  statute  authorizing  adjoining  owner  to  fence  tracks 
upon  failure  of  railroad  to  do  so  after  30  days'  notice,  and  to  recover 
expenses,  including  attorneys'  fees,  from  company,  is  a  valid  exercise 
of  police  power) ;  Champion  v,  Ames  lU.  S.),  7  R.  R.  R.  188,  30  Am.  A 
Eng.  R.  Cas.,  N.  S.,  188  (commerce  in  lottery  tickets);  Central  of  Geor- 
gia Ry.  Co.  V.  Murphey  (Ga.),  6  R.  R.  R.  28,  29  Am.  A  Eng.  R.  Cas., 
N.  S.,  28  (statute  requiring  initial  or  any  connecting  carriers  to  give 
information  where  freight  has  been  lost);  Chicago  A  E.  R.  Co.  v, 
Keith  (Ohio),  6  R.  R.  R.  204,  29  Am.  A  Eng.  R.  Cas.,  N.  S.,  204  (consti- 
tutionality of  g  3342,  Rev.  St.  of  Ohio,  requiring  railroad  companies  to 
drain  their  right  of  way) ;  Et.  Worth  A  D.  C.  Ry.  Co.   v.  Masterson 
(Tex.),  1  R.  R.  R.  764,  24  Am.  A  Eng.   R.  Cas.,  N.  S.,  764  (live  stock 
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of  freight,  and  providing  a  penalty  for  violation  thereof,  was  a  proper 
exercise  of  the  state's  police  power. 

Appeal  from  Superior  Court,  Davidson  County;  O.  H. 
Allen,  Judge. 

Action  by  the  Lexington  Grocery  Company  against  the 
Southern  Railway  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

This  is  an  action  to  recover  the  statutory  penalty  for  failure 
to  ship  within  the  time  limited  by  the  statute  a  box  of  nut- 
megs, which,  with  three  other  separate  packages  of  goods, 
was  delivered  to  the  defendant  at  Highpoint  for  shipment  on 
December  I2,  1902.  The  defendant  issued  one  bill  of  lading, 
including  the  four  packages.  Its  material  parts  are  as  fol- 
lows: '^ Received  by  the  Southern  Railway  Company  at 
Highpoint  Station,  December  2,  1902,  from  Lexington  Gro. 
Co.,  the  property  described  below,  in  apparent  good  order. 
*  *  *  Articles:  i  box  raisins,  weight  25  pounds;  i  box 
cakes,  weight  25  pounds;  i  box  nutmegs,  weight  3  pounds; 
I  pkg.  4  caddies  tob.,  weight  10  pounds.  Rel.  Reed,  in  Rain. 
Consignee:  M.  E.  &  S.  E.  Allen.  Destination:  Franklin- 
ville,  N.  C.  Consignee's  address  as  information  only,  and 
not  for  purpose  of  delivery."  The  box  of  nutmegs  was  cor- 
rectly marked  to  M.  E.  &  S.  £.  Allen,  Franklinville,  N.  C. 
The  defendant  introduced  evidence  tending  to  show  that  the 
other  three  packages  were  erroneously  marked  to  M.  E. 
Allen,  Asheboro,  N.  C,  and  were  shipped  to  that  place.  The 
box  of  nutmegs  was  not  shipped  at  all.  The  issues  and 
answers  thereto  are  as  follows:    ''(i)  Did  defendant  receive 

quarantine  law);  Crosby  z/.  Pere  Marquette  R.  Co.  (Mich.),  4  R.  R.  R. 
411,  27  Am.  &  Bng.  R.  Cas.,  N.  S.,  411  (refusal  to  carry  passengers  or 
freight);  Porter  v.  Charleston  &  S.  Ry.  Co.  (S.  Car.),  3  R.  R.  R.  657, 26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  657  (statute  providing  penalty  for  failure  to 
pay  damages  on  freight);  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  851 
(stopping  trains  at  county  seats);  Louisville  A  N.  R.  Co.  v.  Common- 
wealth (Ky.),  4  Am.  &  Eng.  R.  Cas.,  N.  8.,  193  ;  State  v.  Southern  Ry. 
Co.  (N.  Car.),  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  228 ;  New  York,  N.  H.  & 
H.  R.  Co.  V,  People  (U.  S.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  172  (statute 
requiring  passenger  cars  to  be  heated) ;  Lake  Shore  A  M.  S.  Ry.  Co.  v. 
State  (U.  S.),  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  26  (requiring  trains  to  atop 
at  stations);  Hall  v.  Norfolk  &  Western  R.  Co.  (W.  Va.),  8  Am.  &  Eng*. 
R.  Cas.,  N.  S.,  632:  Beardsley  v.  New  York,  L.,  E.  &  W.  R.  Co.  (N.  Y.), 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  149  (requiring  railroad  to  sell  mileage 
books) ;  Illinois  Cent.  R.  Co.  v.  Commonwealth  (Ky.),  22  Am.  &  Eng-. 
R.  Cas.,  N.  S.,  356  (prohibiting  discrimination  in  freight  charges).  See 
also  Illinois  Cent.  R.  Co.  v.  Commonwealth  (Ky.),  23  Am.  A  Eng.  R. 
Cas.,  N.  S.,  326  ;  Baltimore  A  O.  R.  Co.  v.  Kreager  (Ohio),  18  Am.  & 
Eng.  R.  Cas.,  N.  S.,  99  (providing  for  recovery  of  attorneys'  fees  as 
costs  in  action  for  damage  by  lire) ;  Lake  Shore  A  M.  S.  Ry.  Co.  v. 
Smith  (U.  S.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  511 ;  Chesapeake  A  O.  R. 
Co.  V,  Commonwealth  (Ky.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  508  (separate 
cars  for  white  and  colored  passengers);  Kingsbury  v,  Missouri,  etc., 
Ry.  Co.  (Mo.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  719  (statute  allowing 
double  damages  for  injury  to  stock  through  failure  to  fence);  Atchison, 
T.  A  S.  F.  R.  Co.  V.  Mathews  (U.  S.),  14  Am.  A  Eng.  R.  Cas.,  N.  S.,  89 
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from  plaintiff  for  shipment  the  four  packages  of  goods  men- 
tioned in  complaint?  Ans.  Yes.  (2)  Were  the  four  packages 
of  goods  delivered  by  plaintiff  to  the  defendant  company  at 
Highpoint  properly  addressed  to  M.  E.  &  S.  E.  Allen, 
Franklinville,  N.  C,  or  any  of  them,  and  if  any,  which  ones? 
Ans.  Yes,  as  to  the  nutmegs.  (3)  Did  the  defendant  company 
fail  to  ship  the  said  goods,  or  any  of  them,  from  Highpoint, 
after  December  7,  1902?  Ans.  Three  packages  December 
10,  1902,  to  Asheboro,  nntmegs  not  shipped.  (4)  What  was 
the  valne  of  the  goods  at  the  time  of  their  delivery  to  the  de- 
fendant? Ans.  $17.07.  (5)  What  was  the  valae  of  the  goods 
at  the  time  they  were  tendered  to  the  plaintiff?  Ans. 
$7.  (6)  How  mnch,  if  any,  is  plaintiff  entitled  to  recover  of 
defendant  as  a  penalty  for  failure  to  ship  said  goods?  Ans. 
$320."  The  parties  contended  that  the  first,  third,  and  fifth 
issues  should  be  answered  by  his  honor,  and  that  the  sixth 
issue  should  also  be  answered  by  him,  as  a  matter  of  law, 
upon  the  findings  of  the  jury  on  the  second  and  fourth  issues. 
The  defendant  tendered  issues  which  were  refused  by  the 
court. 

Glenn,  Manly  &  Hendren,  F.  H.  Busbee,  and  A.  B.  An- 
drews, Jr.,  for  appellant. 
McCrary  &  Ruark  and  F.  C.  Robbins,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  facts).  As  the  issues 
submitted  appear  to  us  to  have  been  sufficient,  we  see  no 
error  in  the  refusal  of  bis  honor  to  submit  those  tendered  by 
the  defendant.  The  defendant's  prayers  for  instruction  were 
properly  refused.  The  defendant  contends  that  the  four 
packages  constituted  one  shipment,  and  that  the  mismarking 

(providing  for  recovery  of  attorneys*  fees  in  action  for  damage  by  fire); 
JoUiffe  V.  Brown  (Waah.)«  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  254  (imposing 
penalty  of  doable  value  of  stock  killed,  for  failure  to  give  notice) ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Ellis  (U.  'S.),  6  Am.  &  En^:.  R.  Cas.,  N.  8.,  752 
(providing  for  payment  of  attorneys'  fees  where  claims  against  rail- 
road companies  are  not  promptly  paid) ;  Chesapeake  &  O.  R.  Co.  v. 
American  Exchang-e  Bank  (Va.),  3  Am.  &  Eug.  R.  Cas.,  N.  8.,  424 
(federal  statute  requiring  live  stock  to  be  unloaded  and  fed) ;  note,  4 
Am.  &  Eng.  R.  Cas.,  N.  8.,  630  (prohibiting  the  carriage  of  diseased 
live  stock);  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  851  (requiring  the  stop- 
page of  trains  at  county  seats);  note,  4  Am.  &  Eng.  R.  Cas.,  N.  8.,  505 
(Sunday  laws  as  interference  with  interstate  commerce);  Hennington 
tr.  Georgia  (U.  8.),  4  Am.  Sl  Eng.  R.  Cas.,  N.  8.,  488  (prohibiting  the 
mnning  of  freight  trains  on  Sunday) ;  Crawford  v.  Southern  Ry.  Co. 
(S.  Car.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  17,  prohibiting  the  transporta- 
tion of  diseased  cattle  through  state) ;  St.  I^uis  8.  W.  R.  Co.  v.  Garden 
(Tez.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  449  (statute  providing  penalty  for 
delay  in  delivery  of  certain  kind  of  freight  in  conflict  with  interstate 
commerce  act);  Illinois  Central  R.  Co.  v.  State  (U.  S.),  4  Am.  &  Eng. 
R.  Cas.  354  (providing  for  stoppage  of  trains).    See  also,  Cleveland, 
C,  C.  Sl  St.  I/.  Ry.  Co.  v.  People  (111.),  14  Am.  &  Eng.  R.  Gas.,  N.  8., 
846;  New  York,  N.  H.  A  H.  R.  Co.  v.  People  (U.  S.),  8  Am.  &  Eng.  R. 
Cas.,  N.  8.,  172  (requiring  passenger  cars  to  be  heated) ;  State  v.  Intox- 
icating Liquors  (Me.),  20  Am.  &.  Eng.  R.  Cas.,  N.  8.,  511   (prohibiting 
the  bringing  of  intoxicating  liquors  into  state). 
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of  three  of  them  was  sufiBcieot  excuse  for  not  shipping  the 
fourth.  A  sufficient  answer  to  this  contention  is  that  the  de- 
fendant shipped  to  Asheboro  the  three  packages  that  were 
wrongly  marked,  and  failed  to  ship  the  package  that  was  cor- 
rectly marked  in  accordance  with  the  bill  of  lading.  The 
packages  were  in  fact  separate  and  distinct,  and  it  does  not 
appear  that  retaining  the  nutmegs  helped  or  could  help  the 
defendant  to  find  the  three  packages  that  it  had  already 
shipped  to  Asheboro.  The  failure  to  ship  that  package  ia 
without  legal  excuse,  and  clearly  comes  within  the  letter  and 
spirit  of  the  prohibiting  statute. 

The  defendant  again  contends  that  the  penalty,  if  any  has 
been  incurred,  comes  within  the  provisions  of  chapter  590,  p. 
999,  of  the  Laws  of  1903,  and  not  under  chapter  634,  p.  868» 
of  the  Laws  of  1901. 

A  brief  review  of  the  legislative  history  of  penalties  for  the 
nonshipment  of  freight  may  serve  to  illustrate  the  intent  and 
spirit  of  the  law.  They  apparently  originated  with  the  act 
of  March  22,  1875,  being  chapter  240,  p.  322,  of  the  Laws  of 
1874-75.  Section  1967  of  the  Code  is  an  exact  copy  of  the 
second  section  of  the  said  act,  and  is  as  follows:  ^^It  shall 
be  unlawful  for  any  railroad  company  operating  in  this  state 
to  allow  any  freight  they  may  receive  for  shipment  to  remain 
unshipped  for  more  than  five  days  unless  otherwise  agreed 
between  the  railroad  company  and  the  shipper,  and  any 
company  violating  this  section  shall  forfeit  and  pay  the  sum 
of  twenty-five  dollars  for  each  day  said  freight  remains  un- 
shipped to  any  person  suing  for  the  same." 

Chapter  520,  p.  580,  of  the  Laws  of  1891  amended  section 
1967  of  the  Code  by  striking  out  the  pecalty  of  $25,  and  pro- 
viding that  the  railroad  company  shall  pay  ''to  the  party 
aggrieved  double  the  loss  or  damage  actually  sustained  by 
reason  of  said  freight  so  remaining  unshipped." 

Chapter  634,  p.  868,  of  the  Laws  of  1901,  repealed  chapter 
520,  p.  s8o,  of  the  Laws  of  1891,  and  re-enacted  section  1967 
of  the  Code;  amending  it,  however,  by  changing  the  penalty 
of  $25  per  day  to  S5  per  day  and  all  actual  damages;  both 
penalty  and  damages  being  recoverable  only  by  the  aggrieved 
party.  The  amount  of  penalty  is  erroneously  printed  in  the 
volume  of  the  Laws  of  1901  as  $500,  instead  of  $5,  as  it  is  in 
the  original  act. 

Section  3  of  chapter  590,  p.  999^  of  the  Laws  of  1903,  is  as 
follows:  ''That  it  shall  be  unlawful  for  any  railroad  com- 
pany, steamboat  company,  express  company  ot  other  trans- 
portation company  doing  business  in  this  state,  to  omit  or 
neglect  to  transport  any  goods  or  merchandise  received  by  it 
and  billed  to  or  from  any  place  in  this  state  for  shipment,  for 
a  longer  period  than  four  days  after  the  receipt  of  the  same 
unless  otherwise  agreed  upon  between  the  company  and  the 
shipper,  or  unless  the  same  be  burned,  stolen  or  otherwise 
destroyed,  or  to  allow  any  such  goods  or  merchandise  to 
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main  at  any  intermediate  point  more  than  forty-eight  hours, 
unless  otherwise  provided  for  by  the  corporation  commis- 
sion. Each  and  every  company  violating  aoy  provision  of 
this  section  shall  forfeit  to  the  party  aggrieved  the  sum  of 
^5  for  the  first  day  and  $s  for  each  and  every  day  of  such  un- 
lawful detention  thereafter,  in  case  such  shipment  is  made  in 
carload  lots,  and  in  less  quantities  the  forfeiture  shall  be 
$12. so  for  the  first  day  and  $2. 50  for  each  succeeding  day: 
provided  the  forfeiture  shall  not  be  collected  for  more  than 
30  days."  Section  s  of  saidchapter  is  as  follows:  ''That  all 
laws  in  conflict  herewith  are  hereby  repealed  and  that  this 
a*:!  shall  be  in  force  from  and  after  its  ratification. "  This 
act  does  not  expressly  affect  pending  suits,  and  it  cannot  do 
so  by  implication. 

Section  3764  of  the  Code,  in  chapter  59,  relating  to  the 
repeal  and  construction  of  statutes,  is  as  follows:  ''The  re- 
peal of  a  statute  shall  not  affect  any  action  brought  before 
the  repeal  for  any  forfeitures  incurred,  or  for  the  recovery 
of  any  rights  accruing  under  such  statute." 

The  principle  governing  the  application  of  statutes  creat- 
ing a  cause  of  action  where  none  existed  before  has  been  well 
settled  in  this  state.  Of  course,  where  the  statute  has  been 
repealed,  and  there  has  been  no  assertion  or  attempted  asser- 
tion of  any  right  thereunder  prior  to  such  repeal,  all  right  oi 
action  is  necessarily  destroyed.  This  is  too  well  settled  to 
require  any  citation  of  authority,  and  is  universally  recog- 
nized. Where  the  right  has  been  asserted  during  the  life  of 
the  statute — as,  for  instance,  an  action  instituted  to  recover 
a  penalty — the  plaintiff  acquires  an  inchoate  right,  subject 
to  be  defeated  by  express  legislative  action.  Dye  v.  Elling- 
ton, 126  N.  C.  941,  36  S.  E.  177.  Where  the  statute  is  simply 
repealed,  and  no  allusion  is  made  to  pending  actions,  the 
inchoate  rights  therein  acquired  are  not  interfered  with,  but 
may  be  prosecuted  to  a  final  recovery.  Code,  §  3764;  Wil- 
mington V.  Cronly,  122  N.  C.  388,  30  S.  E.  9.  Where  suit  is 
brought  during  the  life  of  the  statute,  and  pending  at  its  re- 
peal, without  having  gone  to  judgment,  the  Legislature  may 
by  express  terms  take  away  the  right  of  action.  Dyer  v. 
Ellington,  supra.  When  the  plaintiff  has  obtained  a  judg- 
ment for  the  penalty  before  the  repeal  of  the  statute,  he  has 
a  vested  right  therein  which  cannot  be  taken  away  by  the 
Legislature.  Dunham  v.  Anders,  128  N.  C.  207,  38  S.  E. 
832. 

In  Dyer  v.  Ellington,  supra,  on  page  944,  126  N.  C,  page 
178,  36  S.  E.,  quoted  with  approval  in  Dunham  v.  Anders» 
supra,  on  page  210,  128  N.  C,  page  833,  38  N.  E.,  this  court 
says:  "An  informer  has  no  natural  right  to  the  penalty,  but 
only  such  right  as  is  given  to  him  by  the  strict  letter  of  the 
statute.  It  is  not  such  a  right  as  is  intended  to  be  protected 
by  the  act,  but  is  one  created  by  the  act.  He  has,  in  a  cer- 
tain sense,  an  inchoate  right  when  he  brings  suit;  that  is* 

14  R  R  R— 23 
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'the  bringing  o{  the  suit  designates  him  as  the  man  thereafter 
exclusively  entitled  to  sue  for  that  particular  penalty.  But 
he  has  no  vested  right  to  the  penalty  until  judgment.  Until 
it  becomes  vested,  we  think  it  can  be  destroyed  by  the  Leg- 
islature. »  *  *  If  the  penalty  had  been  reduced  to  judg- 
ment, or  had  been  given  to  the  party  in  the  nature  of 
liquidated  damages,  the  case  would  be  essentially  different.*' 

Cooley,  in  his  work  on  Constitutional  Limitations,  says  at 
page  443:  ''So,  as  before  stated,  a  penalty  given  by  statute 
may  be  taken  away  by  statute  at  any  time  before  judgment  is 
recovered."  But  the  same  distinguished  author  says  at  page 
443:  ''But  a  vested  right  of  action  is  property  in  the  same 
sense  in  which  tangible  things  are  property,  and  is  equally 
protected  against  arbitrary  interference." 

This  action  was  brought  on  the  loth  day  of  February,  1903, 
while  chapter  590,  p.  999,  of  the  laws  of  1903,  was  ratified  on 
the  9th  day  of  March,  1903.     It  was  therefore  brought  under 
the  act  of  1901 — the  only  act  then  in  existence — and  was  not 
interfered  with  by  the  act  of  1903,  which  makes  no  reference 
to  pending  cases.     In  fact  the  act  of  1903  does  not  profess  to 
repeal  the  act  of  1901  in  express  terms,  as  it  makes  no  illusion 
thereto.     Its  only  repealing  clause  is  section   5,  providing 
"that  all  laws  in  conflict  herewith  are  hereby  repealed." 
Given  their  widest  possible  latitude,  these  words  cannot  be 
construed  to  interfere  with  pending  cases.     The  defendant, 
while  professedly  approving  of  the  statutory  imposition  of 
penalties,  which  it  says  was  "made  for  an   honest  purpose," 
insists  upon  such  a  construction  as  would  defeat  any  practical 
purpose.     The  nature  and  essential  purposes  of  statutory 
penalties  are  ably  and  elaborately  discussed  by  Justice  Rod- 
man, speaking  for  the  court,  in   Branch  v.  Railroad,  77  N. 
C.  348,  wherein   he  says  on  page  349:    "The  principle   is 
this:    'When   private  property  is  devoted  to  a  public  use,  it 
is  subject  to  public  regulations.'     And  this  is  more  especially 
true  when  the  owner  has  either  a  legal  or  a  virtual  monopoly 
of  the  business  in  which  the  property  is  used.     This  prin- 
ciple has  immemorially  in  England,  and  in  this  country  from 
its  first  settlement,  been  assumed  in  acts  of  the  several  Leg- 
islatures prescribing  charges  of  innkeepers,  ferrymen,  and 
other  public  carriers,    public    wharfingers,   warehousemen, 
etc.     The  act  of  1798  (Rev.  Code,  c.  79,  §  3)  as  to  ordinaries 
and  innkeepers  authorized  the  county  courts  to  rate  their 
prices  for  liquor,  diet,  lodging,  provender,  etc.     The  act   of 
1779  (Rev.  Code,  c.  loi,  §  27)  regulates  in   like  manner  the 
tolls  at  public  ferries,  and  the  act  of  1777  (Rev.  Code,  c.  71, 
§  6)  the  tolls  at  public  mills.     The  constitutionality  of  these 
acts  has  never  been  questioned,  but  they  have  been  always 
regarded  as  wise  and  politic  exercises  of  the  police  power  of 
the  state.     There  can  be  no  distinction  in  principle  between 
the  power  to  enact  those  acts  and  the  one  in  question  in  this 
case.     Of  course,  it  cannot  affect  this  case  that  the  defend- 
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ant  is  a  corporation.  Corporations*  like  all  othor  persons^ 
are  sabject  to  the  police  power  of  the  state.  There  is  no  ex- 
emption in  this  respect  in  the  charter  o(  the  company.  It 
was  granted  great  privileges  in  consideration  of  the  perform- 
ances of  certain  duties  to  the  public.  It  enjoys  a  virtual 
monopoly  of  the  carriage  of  freights  within  a  certain  dis- 
tance on  each  side  of  its  line  across  nearly  the  entire  breadth 
of  the  state.  It  enjoys,  through  the  proverbial  'wisdom  of 
the  Legislature/  the  privilege  of  having  its  property  exempt 
from  the  general  burden  of  taxation.  There  could  not  be  a 
clearer  case  of  property  devoted  for  a  valuable  consideration 
to  a  public  use,  and  consequently  subject  to  public  regula- 
tion. That  tbe  regulation  in  question  is  within  the  scope  of 
the  police  power  of  the  state  seems  clear  to  us.  A  common 
carrier  is  bound  by  the  common  law  to  convey  goods  com- 
mitted to  him  for  that  purpose  within  a  reasonable  time,  and 
on  failure  is  liable  in  damages.  The  Legislature  consider 
the  common-law  liability  as  insufficient  to  compel  the  per- 
formance of  the  public  duty.  It  must  have  thought  that  the 
interests  of  local  shippers,  for  whose  interest,  principally, 
the  road  was  built,  and  against  whom  the  company  had  a 
complete  monopoly,  were  being  sacrificed  by  wanton  delays 
of  carriage,  in  order  that  the  company  might  obtain  the  car- 
riage from  points  where  there  were  competing  lines  by  land 
and  water,  as  from  Wilmington  or  Augusta.  It  declared, 
therefore,  that  the  maximum  of  delay  should  be  five  days 
after  a  receipt  for  carriage,  and  imposed  a  penalty  for  every 
day's  delay  beyond.  The  act  does  not  supersede  or  alter  the 
duty  or  liability  of  the  company  at  common  law.  The  penalty  in 
the  case  provided  for  is  superadded.  The  act  merely  enforces  an 
admitted  duty. ' '     (Italics  ours. ) 

The  defendant  also  lays  stress  upon  the  difference  between 
the  valae  of  the  goods  and  the  amount  of  the  penalty  re- 
covered. In  the  well-known  case  of  McGowan  v.  Railroad, 
9S  N.  C.  417,  known  as  the ''Rice  Case,"  the  plaintiff  re- 
covered over  $3,000  in  penalties  for  allowing  27  bags  of  rice 
to  remain  unshipped  from  Mt.  Olive  to  Goldsboro  from  the 
2ist  day  of  November,  1884,  to  the  21st  day  of  March,  1885. 

In  Carter  v.  Railroad,  126  N.  C.  437,  36  S.  £.  14,  this 
court,  in  discussing  the  kindred  sections  of  the  Code  (1964 
and  1967),  says  on  page  440,  126  N.  C.,  page  15,  36  S.  E. : 
''The  object  in  providing  a  penalty  is  clearly  to  compel  the 
common  carrier  to  perform  its  duty  to  the  public — not 
simply  to  the  abstract  public,  but  to  each  individual.  Penal- 
ties are  made  cumulative,  so  as  to  make  it  under  all  circum- 
stances, as  far  as  practicable,  to  the  interest  of  the  carrier  to 
perform  its  duty.  Punishment  and  compensation  are  essen- 
tially different.  The  one  aims  merely  to  repair  the  injury 
done;  the  other,  to  prevent  its  recurrence.  Compensation 
should  under  all  circumstances  exactly  equal  the  injury,  while 
punishment,  to  be  effective,  must  exceed  the  injury,  or  at 
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least  be  greater  than  any  possible  benefit  which  can  accrue 
to  the  ofiender  from  a  violation  of  the  law.  Suppose  a  large 
number  of  cattle  were  offered  for  shipment.  It  might  be 
cheaper  for  the  carrier  to  pay  a  penalty  of  $so  than  to  go 
to  any  extra  expense  or  trouble  tp  obtain  the  necessary  cars." 
As  we  see  no  error  in  the  trial  of  the  case,  the  judgment  oi 
the  court  below  is  afBrmed. 


INDLA.NAPOLIS  ST.  RY.  CO.  v.  TAYLOR. 
(Supreme  Court  of  Indiana,  Jan.  3, 1905.) 

[72  N.  E.  Rep.  1045.] 

Harmless  Error. 

In  an  action  for  injuries  the  action  of  the  court  in  overruling  a  motion 
of  defendant  for  a  peremptory  charge  to  find  for  him  on  a  paragraph  of 
the  complaint  charging  a  willful  infliction  of  the  injury,  if  error,  was 
harmless,  it  appearing  from  special  findings  that  the  general  verdict 
for  plaintiff  was  not  based  on  that  paragraph. 

Accident  on  Street  Car  Track— Evidence — Remarlcs  of  Conductor. 

In  an  action  for  injuries  to  one  yrho  was  run  down  by  a  street  car,  the 
testimony  of  a  witness  who  saw  the  accident  as  to  remarks  made  by 
him  to  the  motorman  when  he  stopped  the  car  were  inadmissible. 

Same — Care  Required  at  Populous  Places — Instruction. 

In  an  action  for  injuries  to  one  run  down  by  a  street  car,  an  instruc- 
tion that  greater  care  in  operating  cars  is  required  in  populous  citiea 
and  crowded  streets  than  in  sparsely  settled  districts  and  streets  or 
highways  upon  which  there  are  few  travelers,  was  erroneous,  as  invad- 
ing the  province  of  the  jury. 

Same — Same— Evidence.* 

In  an  action  for  injuries  to  one  run  down  by  a  street  car  any  evidence 
tending  to  show  that  the  place  where  the  accident  occurred  was  in  a 
populous  city  or  crowded  street  was  proper  to  be  considered  by  the  jury 
in  the  determination  of  defendant's  negligence. 

Appeal  from  Circuit  Court,  Hancock  County;  E.  W.  Felt, 
Judge. 

Action  by  Charles  E.  Taylor  against  the  Indianapolis  Street 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col* 
lisions  with  other  users  of  streets,  see  foot-oote  appended  to  Rawita^er 
V.  St.  Paul  City  Ry.  Co.  (Minn.)i  13  R.  R-  R.  91,  36  Am.  &  Eng.  R.  Cas., 
N.  8.,  91 ;  Anniston  Elec.  A  Gas  Co.  v.  Hewitt  (Ala.).  12  R.  R.  R.  312, 
35  Am.  Sc  Kng.  R.  Cas.,  N.  S.,  312 ;  Forrestal  v,  Milwaukee  Elec.  Ry. 
&  Light  Co.  (Wis.),  11  R.  R.  R.  814,  34  Am.  Sc  Eng.  R.  Cas.,  N.  S.,  814  ; 
Warner  v,  St.  Louis  &  M.  R.  Co.  (Mo.)t  H  R*  R*  R*  809,  34  Am.  &  Eng. 
R.  Cas,  N.  S.,  809;  North  Chicago  St.  R.  Co.  v.  Johnson  (111.),  11 
R.  R.  R.  774,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  774 ;  South  Covington  & 
C.  St.  Ry.  Co.  V.  McHugh  (Ky.),  11  R.  R.  R.  760,  34  Am.  A  Eng.  R. 
Cas.,  N.  S..  760 ;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R.  R.  R.  442* 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  ;  Coessens  v.  Rapid  Ry.  Co.  (Mich.), 
11  R.  R.  R.  382,  34  Am.  &  Etlg.  R.  Cas.,  N.  S.,  382;  Jett  v.  Central 
Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  &  Eng.  R.  Cas.,  N.  8., 
227;  Chicago  Union  Traction  Co.  v.  Browdy  (111.),  10  R.  R.  R.  68,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  68;  Hayden  v.  Fair  Haven  &  W.  R.  Co. 
(Conn.).  10  R.  R.  R.  32,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  32 ;  Louisville 
A  N.  R.  Co.  V,  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R.  637,  35  Am,  A  Eng» 
R.  Cas.,  N.  S.,  637. 
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Railway  Company.  Prom  a  judgment  in  favor  of  plaintiff* 
defendant  appeals.  Transferred  from  the  Appellate  Coart 
nnder  section  I337n,  Barns'  Ann.  St.  1901.     Reversed. 

F.  Winter,  Marsh  &  Cook,  and  W.  H.   Latta,   for  appel- 
lant. 
W.  V.  Rooker,  for  appellee. 

JORDAN,  J.  Action  by  appellee  to  recover  for  per- 
sonal injuries.  The  first  and  second  paragraphs  of  the 
complaint  charge  negligence  in  the  operation  of  the  car 
by  which  appellee  was  struck.  The  third  paragraph  alleges 
that  the  injury  was  willfully  inflicted.  The  complaint  dis- 
closes that  on  the  nth  day  of  November,  1899,  appellee  was 
riding  a  bicycle  in  the  city  of  Indianapolis,  and  while 
attempting  to  ride  across  a  double  line  of  tracks  of  appel- 
lant's railway  on  Illinois  street  he  was  struck  by  a  car  run- 
ning sonth  thereon,  and  was  seriously  injured.  The  cause 
was  originally  tried  on  change  of  venue  in  the  Shelby  circuit 
court,  wherein  appellee  recovered  a  judgment,  which  subse- 
quently, on  an  appeal  to  this  court,  was  reversed  on  account 
of  error  in  the  trial  court's  charge  to  the  jury.  Indianapolis 
St  R.  Co.  V.  Taylor,  158  Ind.  274,  63  N.  E.  456.  After  the 
cause  was  reversed  and  remanded,  it  was  tried  by  jury  on 
change  of  venue  in  the  Hancock  circuit  court,  and  a  verdict 
in  favor  of  appellee  for  $6,000  was  returned.  Along  with  this 
general  verdict  the  jury  returned  answers  to  a  series  of 
interrogatories.  Over  appellant's  motion  for  a  new  trial, 
judgment  was  rendered  against  it  for  the  amount  of  damages 
assessed  by  the  jury.     From  this  judgment  it  appeals. 

Among  the  alleged  errors  discussed  and  relied  upon  for  re- 
versal are  the  following:  (i)  Denying  a  request  for  the  court 
to  instruct  the  jury  to  find  in  appellant's  favor  on  the  third 
paragraph  of  the  complaint;  (2)  admission  of  certain  evi- 
dence; (3)  giving  certain  instructions  to  the  jury.  In  an- 
swer to  the  objections  of  counsel  for  appellee  it  may  be  said 
that  the  court's  rulings  on  giving  and  in  refusing  certain  in- 
structions, together  with  its  rulings  on  other  motions  and 
matters  which  appellant  urges  for  a  reversal,  have  all  been 
properly  brought  into  the  record  by  bills  of  exceptions.  At 
the  close  of  the  evidence  appellant  unsuccessfully  moved  the 
court  to  give  a  peremptory  charge  to  the  jury  to  find  in  its 
favor  on  the  third  paragraph  of  the  complaint.  Appellant 
contends  that  in  overruling  the  motion  the  court  erred,  as 
there  is  no  evidence  whatever  to  warrant  a  finding  that  the 
injury  was  willfully  inflicted,  as  charged  in  said  paragraph. 
It  will,  however,  serve  no  useful  purpose  for  us  to  review 
the  evidence  in  order  to  determine  this  question,  for  such 
error,  if  any,  was  harmless,  because  the  special  findings 
of  the  jury  disclose  that  the  general  verdict  is  not  based  upon 
the  third  paragraph,  but  is  predicated  on  the  paragraphs  of 
the  complaint  which  charge  that  the  injury  resulted  from 
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negligence  in  the  operation  of  the  car  by  which  appellee  was' 
struck.     It  is  shown  by  the  evidence  that  the  accident  in  con-- 
troversy  occurred  between  8  and  9  o'clock  on  the  night  of 
November   11,    1899.     Appellee  at  the    time  was  riding"  a 
bicycle  on  Vermont  street,  going  east  across  Illinois  street, 
and  in  his  attempt  to  cross  the  latter  street  he  was  struck: 
by  one  of  appellant's  cars  going  south  thereon  on  the  west 
track.     The  west  track  was  used  by  cars  running  south,  and 
the  east  track  by  cars  running  north.     After  appellee  was- 
struck  he  was  carried  by  the  fender  of  the  car  some  distance* 
until  the  car  stopped  in  front  of  Planner  &   Buchanan's   un- 
dertaking establishment  on  Illinois  street,  in  front  of  which 
there  was  a  light  burning.     James   H.  Bacon,  a  witness  on 
behalf  of  appellee,  testified  that  on  the  night  of  the  accident 
he  and  his  wife,  about  8:30  o'clock,  were  walking  on   Illinois 
street  between  Vermont  and  New  York  streets.     As  they 
were  passing  along,  his  attention  was  attracted   by  a  noise 
which  sounded  as  though  the  street  car  going  south   at  the- 
time  had  struck  something.     The  witnesses  stated  that  soon 
after  he  heard  this  noise  the  car  in  question  stopped  in  front 
of    the    above-mentioned  undertaking  establishment.     He 
testified  that  be  had   reached  this  point  by  the  time  the  car 
stopped.     When  it  stopped  he  stated   he  saw  a  man  under 
the  car,  who  proved  to  be  appellee.     After  the  car  stopped 
it  appears  the  motorman   alighted  therefrom.     The  witness 
was  asked  by  appellee's  counsel  to  state  to  the  jury  what   he 
(the  witness)  said  at  that  time  to  the  motorman.     In  response 
to  this  question   he  testified   as  follows:    ''When   he  [the 
motorman]  got  off  of  the  car  I  says  to  him,  'You  run  without 
any  lights;  you  are  running  dark.'     I  says, 'You   had   better 
get  up  there  and  back  the  car  so  we  can  get  this  party  out.'  " 
To  these  remarks  the  motorman  made  no  reply.     This  evi- 
dence was  permitted  to  go  to  the  jury  over  the  objections 
and  exceptions  of  appellant.     After  the  evidence  had  been 
given,  appellant  unsuccessfully  moved  the  court  to  strike  it 
out.     Its  counsel  earnestly  contend  that  in  admitting  the 
declaration  or  remarks  in  question,  and  also   in  denying   its 
motion  to  strike  them  out,  the  court  clearly  erred.     The 
decision  in  the  appeal  of  Indianapolis  St.  R.  Co.  v.  Whittaker, 
160  Ind.  125,  66  N.  E.  433,  is  cited  and   urged  in  support  of 
their  contention.     The  question,  as  here  presented,  is  on  "all 
fours"  with  the  one  involved  in  that  case,  and  the  decision 
therein  must  be  accepted  as  a  ruling  precedent  on  the  point 
here  involved.     Counsel  for  appellee,  however,  insist  that  the 
evidence  was  admissible  as  a  part  of  the  res  gestae.     In  the 
Whittaker  Case,  supra,  a  witness  on  behalf   of  the  plaintiff 
was  asked  the  following  question:    "Was  anything  said  by 
you  to  the  conductor  while  she  (meaning  plaintiff)  was  on 
the  ground  about  them  stopping  the  car.  or   Mrs.  Wittaker 
falling.^"    The  witness,  over  the  objections  of  the  defendant 
in  that  case,  was  permitted  to  testify  in  response  to  the  ques- 
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tioo  as  follows:  ''Yes,  I  said  when  she  first  fell,  'If  you  had 
stopped,  and  let  her  ofi,  this  would  not  have  occurred/" 
To  this  remark  the  conductor  in  that  case  made  no  reply. 
The  declarant,  James  H.  Bacon,  undei  the  (acts  as  shown, 
was  wholly  disconnected  with  the  occurrence,  as  was  the 
witness  in  the  case  cited.  He  was  nothing  more  than  a  mere 
bystander  or  looker-on  at  the  time  he  made  the  remarks  or 
declarations  in  question.  This  court,  in  the  Whittaker  Case, 
10  reviewing  the  admissibility  of  the  evidence  as  there  in- 
volved, said:  ''Utterances  and  exclamations  of  participants, 
or  of  persons  acting  in  concert,  made  immediately  before  or 
after  or  in  the  execution  of  an  act,  which  go  to  illustrate  the 
character  and  quality  of  the  act,  are  usually  admissible  on 
the  ground  that  they  are  a  part  of  the  res  gestae,  and  prova- 
ble like  any  other  fact  that  elucidates  the  issue.  The  rule, 
however,  seems  to  be  exclusive  that,  to  render  the  expression 
ordeclarationof  another  admissible,  the  party  making  it  must 
have  been  so  related  to  the  occurrence  as  to  make  his  declara- 
tion a  part  of  it.  The  test  seems  to  be  that,  to  render  the  ut- 
terance or  declaration  of  another  admissible,  it  must  flow  from 
one  of  the  actors,  or  from  one  sustaining  some  relation  to  the 
transaction,  and  be  so  intimately  connected  with  the  litigated 
act  as  to  be  the  act  speaking  of  itself  through  the  witness 
speaking  the  words  of  another  employed  concerning  the  act. 
Gillett,  Ind.  &  Col.  Ev.  §  290;  Wilkins  v.  Ferrell,  10  Tex. . 
Civ.  App.  231,  30  S.  W.  450;  State  v.  Riley,  42  La.  Ann. 
995,  8  Sonth.  469;  Kaelin  v.  Cmmonwealth,  84  Ky.  354,  366, 
I  S.  W.  594;  Senn  v.  Southern  R.  Co.,  108  Mo.  142,  18  S. 
W.  1007;  Kirkpatrick  v.  Briggs,  78  Hun,  $18.  29  N.  Y.  Supp. 
S32.  In  the  last  case  cited  the  plaintifi  fell  through  an  open 
trapdoor  in  the  sidewalk.  On  the  trial  for  negligent  injury 
the  plaintiff  was  permitted  to  testify  that  after  he  was  helped 
out  of  the  hole  by  the  defendant's  servant,  who  had  left  the 
trapdoor  open,  a  man  came  along,  and  remarked  to  the  de- 
fendant's servant,  'That  is  a  very  careless  way  to  leave  that, 
young  fellow.'  Held  to  constitute  reversible  error."  The 
fact  that  the  declarations  in  question  were  testified  to  by  the 
person  who  made  them  does  not  present  the  question  in  any 
different  litfht,  so  far  as  their  admissibility  is  concerned,  than 
if  they  had  been  introduced  in  evidence  through  some  other 
person  who  was  present  at  the  time  and  heard  them  made. 
Id  the  case  at  bar,  among  the  things  sharpely  contested  was 
whether  the  car  which  struck  and  injured  appellee  was  being 
ran  at  the  time  of  the  accident  without  lights,  or,  in  the  lan- 
guage of  the  witness,  was  "running  dark."  What  influence 
or  effect  the  evidence  in  controversy  may  have  had  upon  the 
jury  in  arriving  at  their  verdict  we  are  unable  to  say.  That 
in  admitting  this  evidence  the  trial  court  clearly  erred  is  be- 
yond controversy. 

Appellant,  among  others,  complains  of  instruction  No.  54. 
By  this  charge  the  court  informed  the  jury  that  "a  street 
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railway  company  operating  cars  is  required  to  use  ordinaty 
and  reasonable  care  to  avoid  injuring  persons  who  are  using 
the  highways  upon  which  the  cars  are  being  operated.     The 
degree  of  care  and  the  means  to    be    employed    depend 
upon    the    conditions    existing    at    the    time    and  place 
in  question."     Immediately    following,   in    the    same    in- 
struction,  the  court    stated    to    the    jury    that    ^'greater 
care  is  required  in  populous  cities  and    crowded    streets 
than    in    sparsely    settled    districts    and  streets  or  high- 
ways upon  which  there  are  few    travelers."     One  of  the 
principal  questions  to  be  determined  by  the  jury  was  that 
of  negligence  on  the  part  of  appellant  in  running  the  car   in 
question  at  the  time  of  the  accident.     This  question  was  one 
of  fact  to  be  determined  by  the  jurors  under  all  of  the  evidence 
and  circumstances  in  the  case.     It  is  contended,  therefore* 
by  counsel  for  appellant,  that  the  court,  in  stating  to  the  jury 
that  ''greater  care  is  required  in  populous  cities  and  crowded 
streets,"   etc.,  clearly  invaded  the  province    of    the    jury. 
They  say:    ''Ordinary  care  alone  was  required  of  the  motor- 
man,  and,  while  we  do  not  dispute  the  proposition  that  the 
jury  have  a  right,  in  determining  what  is  ordinary  care,  to 
take  into  consideration  the  number  of  people  living  along  and 
using  the  streets,  we  do  say  that  the  degree  of  diligence  nec- 
essary to  make  ordinary  care  does  not  depend  upon  the 
density  of  the  population  alone.     *    *    *    No  more  than 
ordinary  care  is  required  in  either  city  or  country.     The 
court  might  as  well  say  that  greater  care  is  required  in 
Indiana  than  in  Illinois,  or  in  Marion  county  than  in   Han- 
cock county."    Asa  general  rule,  which  is  fully  supported 
by  the  decisions  in  this  jurisdiction,  where  it  appears  that 
the  trial  court,  in  its  charge  to  the  jury,  has  overstepped  the 
line  which  separates  the  law  from   the  facts,  such  instruc- 
tions will  constitute  reversible  error,  unless  it  is  affirmatively 
disclosed  by  the  record  that  the  error  was  harmless.     While  it 
is  the  province  or  right  of  the  trial  court  to  instruct  the  jury 
fully,  freely,  and  pointedly  on  all  matters  of  law  applicable 
to  the  case,  still  the  court  in  doing  so  is  not  authorized  to 
usurp  or  intrench  upon  the  functions  of  the  jury  in  the  de- 
termination of  mattets  of  fact.     This  rule  is  well  affirmed  by 
the  following  authorities,     and  many  others:    Garfield  v. 
State,  74  Ind.  60;  Finch  v.  Bergins,  89lnd.  360;  Goodwin  v. 
State,  96  Ind.  550;  Lewis  v.   Christie,  99  Ind.    377;  Union 
Mut.  Ins.   Co.   V.  Buchanan,  100  Ind.   63;  Unruh  v.  State, 
etc.,  IDS  Ind.  117.  4  N.  E.  453;  Abbitt  v.  L.  E.  &  W.  R.  Co., 
150  Ind.  498,  so  N.  E.  729;  Latshaw  v.  State,  etc.,  156  Ind. 
194*  59  N.  E.*  471;  Fassnachtv.  Erasing,  etc.,  18  Ind.  App.  80, 
46  N.  E.  4S,  47  N.  E.  480,  63  Am.  St.  Rep.  322;  Pennsylvania 
Co.  V.  Hunsley,  23   Ind.  App.  37,    54  N.  E.    1071.     Whether 
appellant  at  the  time  of  the  accident  had  exercised  the  care 
which  the  law  exacted  in  the  operation  of  its  car  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury  under  all  the  cir- 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       361 

Indianapolis  St.  Ry.  Co.  v.  Taylor 

camstances  and  evidence  in  the  case  applicable  to  that  point. 
It  is  true  that  any  evidence  tending  to  show  that  the  place 
where  the  accident  occurred  was  in  a  populous  city  or 
crowded  street  was  proper  to  be  considered  by  the  jury,  along 
with  all  other  applicable  evidence,  in  the  determination  of 
appellant's  alleged  negligence.  While,  as  a  matter  demon- 
strated by  common  experience,  it  may  be  true  that  greater 
care  in  the  operation  of  street  cars  is  necessary  to  avoid 
accidents  in  populous  cities  or  crowded  streets  or  highways 
than  is  necessary  in  ^^sparsely  settled  districts  or  on  streets 
or  bii^hways  where  there  are  few  travelers, "  nevertheless  such 
a  question,  so  far  as  involved  in  the  case  at  bar,  was  a  matter 
of  fact  to  be  decided  by  the  jury,  and  not  a  matter  of  law  to 
be  annoanced  by  the  court  from  the  bench.  This  court  said 
in  Goodwin  v.  State,  supra:  '4t  is  proper  for  the  court  to 
direct  the  minds  of  the  jury  to  the  facts  of  the  case,  but  it  is 
not  proper  for  it  to  annex  weight  and  value  to  them.  That 
is  the  exclusive  province  of  the  jury."  Of  course,  it  was 
within  the  province  of  the  court  to  have  directed  the  minds 
of  the  jurors  to  any  particular  evidence  in  the  case  applicable 
to  the  question  of  ordinary  care  to  be  considered  by  them 
along  with  all  of  the  other  evidence  upon  the  same  point  in 
determining  whether  appellant,  at  the  time  of  the  accident, 
was  exercising  such  care  in  the  operation  of  its  car;  but  it 
was  not  the  right  of  the  court  to  advise  the  jurors,  as  it  in 
efiect  did,  what  weight  or  value  they  should  attach  to  any 
snch  evidence.  Whether  the  instruction  in  question  is  im- 
pressed with  other  infirmities  we  do  not  decide.  That  it  is 
bad  for  the  reason  stated  is  manifest. 

Other  alleged  errors  are  discussed  by  counsel  for  appellant, 
bnt  as  these  may  not  necessarily  arise  in  another  trial  we 
pass  them  without  consideration. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  instructions  to  the  lower  court  to 
grant  appellant  a  new  trial,  and  for  further  proceedings  not 
incoBSfstent  with  this  opinion. 
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CENTRAL  OF  GEORGIA  RAILWAY  COMPANY,  PlflF.  in  Err.,  v^ 
A.  O.  MURPHEY  and  J.  L.  Hunt,  Partners,  Doing  Business  as 
A.  O.  Murphey  A  Hunt. 

(Argued  December  16,  1904.    Decided  January  9,  1905.) 

[25  Sup.  Ct.  Rep.  218.] 

Commerce— State  Regulations— Interstate  Freight  Shipments.* 

The  imposition  upon  the  initial  or  any  connecting  carrier  by  Ga.  Code 
1895,  §§  2317,  2318,  as  a  condition  of  availing  itself  of  a  valid  contract  of 
exemption  from  liability  beyond  its  own  line,  of  the  duty  of  tracing  the 
freight,  and  informing  the  shipper,  in  writing,  when,  where,  and  bow, 
and  by  which  carrier,  the  freight  was  lost,  damaged,  or  destroyed,  and 
of  giving  the  names  of  the  parties  and  their  official  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out  in  the  information  can  be  estab- 
lished, is,  when  applied  to  an  interstate  shipment,  a  violation  of  the 
commerce  clause  of  the  Federal  Constitution. 

Iq  error  to  the  Supreme  Court  of  the  State  of  Georgia  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Superior 
Court  of  Pike  County,  in  that  State,  in  favor  of  plaintiffs  in 
an  action  to  recover  from  an  initial  carrier  for  the  damages 
to  an  interstate  freight  shipment.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  ii6  Ga.  863,  60  L.  R.  A.  817,  43  S. 
E.  26s. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  plaintiff  in  error  brings  this  case  here  to  review  the 
judgment  of  the  supreme  court  of  Georgia,  affirming  a  judg- 
ment of  the  trial  court,  in  favor  of  the  defendants  in  error, 
for  the  damages  sustained  by  them  on  the  shipment  of  cer- 
tain grapes,  as  hereinafter  more  particularly  stated.  First 
reported,  113  Ga.  514,  53  L.  R.  A.  720,  38  S.  E.  970,  and 
again,  on  appeal  from  judgment  on  second  trial,  116  Ga* 
863,  60  L.  R.  A.  817,  43  S.  E.  265. 

The  trial  court  gave  judgment  for  the  shippers  of  the 
grapes,  who  were  plaintiffs  below,  for  the  amount  of  the  differ- 
ence between  the  market  price  of  the  grapes  as  shipped  in 
good  order  and  the  amount  they  actually  received  for  the 
same  in  their  damaged  condition,  being  the  sum  of  $434.;;$. 
The  action  was  commenced  in  the  Pike  county  court,  in  the 
state  of  Georgia,  and  the  petition  averred  that  on  July  31, 
1897,  the  petitioner  shipped  a  carload  of  grapes  from  Barnes- 
ville,    Georgia,     consigned    to    Rocco     Brothers,   Omaha, 

*For  authorities  in  this  series  on  the  subject  of  state  interference 
with  interstate  commerce,  see  foot-note  appended  to  Kavanaugh  &  Co. 
V.  Southern  Ry.  Co.  (Ga.),  12  R.  R.  R.  424,  35  Am.  &  Eng.  R.  Cas.,  N.  8., 
424  ;  Allen  v.  Pullman's  Palace  Car  Co.  (U.  S.),  11  R.  R.  R.  640, 34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  640 ;  New  York  v.  Knight  (U.  S.),  11  R.  R.  R. 
592,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  592  (tax  on  cab  service  furnished  by 
railroad  imposed  by  statute  of  New  York,  not  an  unconstitutional  bur<fen 
on  interstate  commerce);  Norfolk  A  W.  Ry.  Co.  v,  Sims  (U.  S.),  11  R. 
R.  R.  634,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  634  (validity  of  license  tax  on 
goods  shipped  C.  O.  D.,  imposed  by  N.  Car.  I#aws  1901,  p.  116,  §  52). 
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Nebraska,  by  way  of  the  Central  of  Georgia  Railway  Com- 
pany. The  freight  was  to  be  conveyed  by  more  than  two 
common  carriers,  the  initial  carrier  being  the  Central  of 
Georgia  Railway  Company,  and  the  freight  was  shipped 
under  a  contract  of  shipment  in  which  it  was  provided  that 
the  responsibility  of  each  carrier  should  cease  upon  delivery 
to  the  next  ''in  good  order."  The  grapes  were  greatly  dam- 
as:ed  on  the  route  between  Batnesville  and  Omaha,  and  the 
damage  resulted  from  the  negligence  of  the  common  carriers 
on  the  route.  The  petitioners  applied  to  the  plaintiff  in 
enror,  the  initial  carrier  on  the  route,  and  reserved  it  with  an 
application  in  writing  August  20,  1897,  in  which  they  re- 
qnested  that  the  railway  company  should  trace  the  freight, 
and  inform  the  petitioners,  in  writing,  when,  how,  and  by 
which  carrier  the  freight  was  damaged,  and  also  that  the 
company  should  furnish  the  petitioners  the  names  of  the 
parties  and  their  ofiBcial  position,  if  any,  by  whom  the  truth 
of  the  facts  set  forth  in  the  information  could  be  established. 
The  railroad  company  failed  to  trace  the  freight  and  give  the 
information  in  writing  within  the  thirty  days  required  by 
law,  wherefore  the  petitioners  averred  that  the  railroad 
company  became  indebted  to  the  petitioners  to  the  amount 
of  the  damage  to  the  grapes  as  stated. 

The  plaintiff  in  error  demurred  to  the  petition,  the  de- 
marred  was  overruled,  and  it  then  put  in  an  answer  denying 
many  of  the  allegations  of  the  petition.  Upon  the  trial  it 
appeared  that  the  grapes  were  shipped  from  Barnesville,  Geor- 
ida,  to  Omaha,  Nebraska,  and  they  were  "routed"  by  the  ship- 
pers over  the  Central  of  Georgia,  then  the  Western  &  Atlantic, 
then  the  Nashville,  Chattanooga,  &  St.  Louis,  then  the  Louis- 
ville &  Nashville,  and  then  the  Wabash  Railroads.  The  initial 
carrier,  the  plaintiff  in  error,  issued  to  the  shippers,  A.  O. 
Mnrphey  and  Hunt,  a  bill  of  lading  for  the  carload  of  grapes, 
which  showed  the  routing  as  above  stated,  and  the  bill  was 
signed  by  Murphey  and  Hunt,  as  the  contract  between  the 
plaintiff  in  error  and  themselves.  It  contained  a  promise 
''to  carry  (the  grapes)  to  said  destination,  if  on  its  road,  or 
to  deliver  to  another  carrier  on  the  route  to  said  destination, 
snbject,  in  either  instance,  to  the  conditions  named  below, 
which  are  agreed  to  in  consideration  of  the  rate  named." 
Omaha,  Nebraska,  is  not  on  the  road  of  the  plaintiff  in  error. 
Paraisraph  5  of  the  bill  of  lading,  under  which  the  shipment 
of  fifrapes  was  made,  reads  as  follows: 

''S*  That  the  responsibility,  either  as  common  carrier  or 
Warehouseman,  of  each  carrier  over  whose  line  the  property 
shipped  hereunder  shall  be  transported,  shall  cease  as  soon 
as  delivery  is  made  to  the  next  carrier  or  to  the  consignee; 
aod  the  liability  of  the  said  lines  contracted  with  is  several, 
and  not  joint;  neither  of  the  said  carriers  shall  be  responsi- 
l^le  or  liable  for  any  act,  omission,  or  negligence  of  the 
other  carriers  over  whose  lines  said  property  is  or  is  to  be 
transported." 
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The  grapes  were  carried  under  the  contract  contained  in 
the  bill  of  lading,  and  arrived  at  Omaha,  in  the  state  of 
Nebraska,  in  a  damaged  condition. 

The  law  under  which  the  action  waR  Drought  is  found  in 
§§  2317  and  2318  of  the  Code  of  Georgia  of  1895.  Those  sec- 
tions are  set  forth  in  full  in  the  margin.! 

On  the  20th  day  of  August,  1897,   the  shippers  availed 
themselves  of  these  provisions  of  the  statute,  and  duly  de- 
manded of  the   plaintiff  in  error  that  it  should  trace  the 
grapes,  and  inform  the  shippers,  in  writing,  when,  how,  and 
by  which  carrier  the  grapes  were  damaged,  and  the  names  of 
the  parties  and  their  official  position,  if  any,  by  whom  the 
truth  of  the  facts  set  out  in  the  information  could  be  estab- 
lished.    They  also  demanded  that  the  information  should  be 
furnished  within  thirty  days  from  the  date  of  the  application. 
The  plaintiff  in    error,  although  it  endeavored  so  to  do, 
failed  to  furnish  the  information  within  the  lime  mentioned 
in  the  statute.     It  offered  to  prove  on  the  trial  that  the  car  in 
which  the  grapes  were  originally  shipped  at   Barnesville,  on 
the  road  of  the  plaintiff  in  error,  reached  Atlanta,  Georgia, 
the  end  of  the  line  of  the  plaintiff  in  error,   in  due  tiaie« 
and  that  the  grapes  were  then  in.  good    order,   and  the 
car  was  promptly  delivered  to  the  next  connecting  line, 
that  is,  the  Western  &  Atlantic  Railroad,  and  by  that  road  it 
was  delivered  to  the  Nashville,  Chattanooga,  &  St.  Louis  Rail- 
road Company,  at  Nashville,  Tennessee,  with  the  grapes   in 
like  good  order  and  condition.     The  evidence  was  rejected, 
the  court  holding  that  the  plaintiff  in  error  had  failed  to  com- 
ply with  the  conditions  of  the  statute,  and  that  it  was  there- 
fore liable  for  the  amount  of  the  damage  sustained  by  the 
petitioners  on  whatsoever  road  the  damage  actually  occurred. 

Messrs.  John  L  Hall,  Henry  C.  Cunningham,  Lloyd  Cleve- 
land, and  Robert  L.  Berner  for  plaintiff  in  error. 

Messrs.  William  Wallace  Lambdin  and  Hoke  Smith  for  de- 
fendants in  error. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court: 

f Sec.  2317.  When  any  freight  that  has  been  shipped,  to  be  conveyed 
by  two  or  more  common  carriers  to  its  destination,  where,  under  the 
contract  of  shipment  or  by  law,  the  responsibility  of  each  or  either 
shall  cease  upon  the  delivery  to  the  next  **in  good  order,'*  has  been 
lost,  damaged,  or  destroyed,  it  shall  be  the  duty  of  the  initial  or  any 
connecting  carrier,  upon  application  by  the  shipper,  consignee,  or  their 
assigns,  within  thirty  days  after  application,  to  trace  said  freight, 
and  inform  said  applicant,  in  writing^,  when,  where,  and  how,  and  by 
which  carrier  said  freight  was  lost,  damaged,  or  destroyed,  and  the 
names  of  the  parties  and  their  official  position,  if  any,  by  whom  the 
truth  of  the  facts  set  out  in  said  information  can  be  established. 

Sec.  2318.  If  the  carrier  to  which  application  is  made  shall  fail  to 
trace  said  freight  and  give  said  information,  in  writing,  within 
the  time  prescribed,  then  said  carrier  shall  be  liable  for  the  value  of  the 
freight  lost,  damaged,  or  destroyed,  in  the  same  manner  and  to  the 
same  amount  as  if  said  loss,  damage,  or  destruction  occurred  on  its  line. 
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The  sapreme  court  of  Georgia  fa^s  held  id  this  case  that 
the  statute  applies  to  shipmcDts  of  freight  destined  to  points 
oatside,  as  well  as  to  those  inside,  the  state,  and  we  must 
accept  that  constraction  of  the  state  statute.  The  question 
for  us  to  decide  is  whether  the '  statute,  when  applied  to  an 
ioterstate  shipment  of  freight,  is  an  interference  with,  or  a 
regalatioD  of,  interstate  commerce,  and  therefore  void. 

We  think  the  imposition  upon  the  initial  or  any  connecting 
carrier,  of  the  duty  of  tracing  the  freight,  and  informing  ^he 
shipper,  in  writing,  when,  where,  how,  and  by  which  carrier 
the  fa'eight  was  lost,  damaged,  or  destroyed,  and  of  giving  the 
names  of  the  parties  and  their  official  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out  in  the  information  can  be 
established,  is,  when  applied  to  interstate  commerce,  a  viola- 
tion of  the  commerce  clause  of  the  Federal  Constitution. 
The  supreme  court  of  Georgia  has  held  that  a  carrier  has,  in 
that  state,  the  right  to  make  a  contract  with  the  shipper  to 
limit  its  liability,  as  a  carrier,  to  damage  or  loss  occurring 
on  its  own  line.  Central  R.  &  Bkg.  Co.  v.  Avant,  So  Ga. 
I9S,  5  S.  E.  78;  Richmond  &  D.  R.  Co.  v.  Shomo,  90  Ga. 
500,  16  S.  £.  220. 

Whether  the  state  would  have  the  right  to  prohibit  such  a 
contract  with  regard  to  interstate  commerce  need  not  there- 
fore be  considered.  It  has  not  done  so,  but,  on  the  con- 
trary, its  highest  court  has  recognized  the  validity  of  such  a 
contract.  Without  the  provisions  of  the  statute  in  question, 
the  plaintiff  in  error  would  not  be  liable  to  the  shippers  in 
this  case,  if,  without  negligence,  they  delivered  the  con- 
signment in  good  condition  to  the  succeeding  carrier.  This 
they  offered  to  prove  was  the  case.  But  if  this  statute  be 
valid,  this  limitation  of  liability  can  only  be  availed  of  by  the 
raikoad  company  by  complying  with  its  provisions.  In  other 
words,  before  it  can  avail  itself  of  the  exemption  from  liability 
beyond  its  own  line,  provided  for  by  its  valid  contract,  the 
initial  or  any  connecting  carrier  must  comply  with  the  terms 
of  the  statute,  and  must,  within  thirty  days  after  notification, 
obtain  and  give  to  the  shipper  the  information  provided  for 
therein.  This  is  certainly  a  direct  burden  upon  interstate 
commerce,  for  it  affects  most  vitally  the  law  in  relation  to 
that  commerce,  and  prevents  the  exemption  provided  by  a 
legal  contract  between  the  parties  from  taking  effect  except 
opon  terms  which  we  hold  to  be  a  regulation  of  interstate 
commerce.  It  is  said  that  the  reason  for  the  passage  of  such 
an  act  lies  in  the  fact  that,  as  a  general  rule,  shippers  under 
soch  a  contract  as  the  one  in  question  are  very  much  incon- 
venienced in  obtaining  evidence  of  the  loss  or  damage,  where 
it  occorred  on  another  road  than  that  of  the  initial  carrier. 
It  is  contended  that,  under  such  contracts,  there  being  great 
difficnlty  in  identifying  the  particular  carrier  upon  whose 
road  the  loss  occurred,  it  is  reasonable  to  make  the  initial  or 

other  connecting  carrier  liable  therefor,  unless  such  carrier 

furnish  the  information  provided  for  in  the  statute. 
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^We  can  readily  see  that  a  provision,  such  as  is  contained 
in  the  statute  in  question,  would  be  a  very  convenient  one  to 
shippers  of  freight  through  different  states.  And  a  provision 
making  the  initial  or  any  connecting  carrier  liable  in  any  event 
for  any  loss  or  damage  sustained  by  the  shipper,  on  account  of 
the  negligence  of  any  one  o!  the  connecting  lines,  would  also 
be  convenient  for  the  shippers;  but  it  would  hardly  be  main- 
tained, when  applied  to  the  interstate  shipment  ot  freight, 
that  a  state  statute  to  that  efiect  would  not  violate  the  com- 
merce clause  of  the  Federal  Constitution.  The  provision  of 
this  statute,  while  not  quite  so  onerous,  is  yet  a  very  plain 
burden  upon  interstate  commerce.  It  is  also  said  that  it  is 
so  much  easier  for  the  initial  or  other  connecting  carrier  to 
obtain  the  information  provided  for  in  the  statute  than  it  is 
for  the  shipper,  that  a  statute  requiring  such  information  to 
be  obtained,  under  the  penalty  of  such  carrier  being  liable 
for  the  damage  sustained,  ought  to  be  upheld  for  that  very 
reason. 

Assuming  the  fact  that  the  carrier  might  more  readily  ob- 
tain the  information  than  the  shipper,  we  do  not  think  it  is 
material  upon  the  question  under  consideration.  We  are 
not,  however,  at  all  clear  in  regard  to  the  fact.  The  loss  or 
damage  might  occur  on  the  line  of  a  connecting  carrier,  out- 
side the  state  where  the  shipment  was  made  (as  was  the  case 
here),  and  we  do  not  perceive  that  the  initial  carrier  has  any 
means  of  obtaining  the  information  desired,  not  open  to  the 
shipper.  The  railroad  company  receiving  the  freight'from 
the  shipper  has  no  means  of  compelling  the  servants  of  any 
connecting  carrier  to  answer  any  question  in  regard  to  the 
shipment,  or  to  acknowledge  its  receipt  by  such  carrier,  or 
to  state  its  condition  when  received.  And  when  it  is  known 
by  the  servants  of  the  connecting  company  that  the  object 
of  such  questions  is  to  place  in  the  hands  of  the  shipper  in- 
formation upon  which  its  liability  for  the  loss  or  damage  to 
the  freight  is  to  be  based,  it  would  seem  plain  that  the  in- 
formation would  not  be  very  readily  given,  and  the  initial  or 
other  carrier  could  not  compel  it.  The  efiect  of  such  a  stat- 
ute is  direct  and  immediate  upon  interstate  commerce.  It 
directly  affects  the  liability  of  the  carrier  of  freight  destined 
to  points  outside  the  state,  with  regard  to  the  transportation 
of  articles  of  commerce;  it  prevents  a  valid  contract  of  ez- 
em 'ration  from  taking  efiect  except  upon  a  very  onerous  con- 
dition, and  it  is  not  of  that  class  of  state  legislation  which 
has  been  held  to  be  rather  an  aid  to  than  a  burden  upon  such 
commerce.  The  statute  in  question  prevents  the  carrier  from 
availing  itself  of  a  valid  contract  unless  such  carrier  comply 
with  the  provisions  of  the  statute  by  obtaining  information 
which  it  has  no  means  of  compelling  another  carrier  to  give, 
and  yet,  if  the  information  is  not  obtained,  the  carrier  is  to 
be  held  liable  for  the  negligence  of  another  carrier  over 
whose  conduct  it  has  no  control.     This  is  not  a  reasonable 
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rega]ation  in  aid  of  interstate  commerce,  but  a  direct  and 
immediate  burden  upon  it. 

The  case  of  Richmond  &  A.  R.  Co.  v.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  42  L.  Ed.  7S9,  18  Sup.  Ct.  Rep.  335,  is 
not  an  authority  against  these  views,  but,  on  the  contrary,  it 
supports  and  exemplifies  them.  The  section  of  the  Virginia 
Code  (1295  of  1887)  was  held  not  to  be  a  regulation  of  inter- 
state commerce,  because  it  simply  established  a  rule  of  evi- 
dence ordaining  the  character  of  proof  by  which  a  carrier 
might  show  that,  although  it  received  goods  for  transportation 
beyond  its  own  line,  nevertheless,  by  agreement,  its  liability 
was  limited  to  its  own  line.  The  statute  left  the  carrier  free 
to  make  any  limitation  as  to  its  liability  on  an  interstate 
shipment,  beyond  its  own  line  as  it  might  deem  proper,  pro- 
vided, only,  the  evidence  of  the  contract  was  in  writing  and 
signed  by  the  shipper.  The  provision  of  the  Virginia  stat- 
ute that,  although  the  contract  in  writing  provided  for  therein 
was  made  in  fact,  yet  ''if  such  thing  be  lost  or  injured,  such 
common  carrier  shall  himself  be  liable  therefor,  unless, 
within  a  reasonable  time  after  demand  made,  he  shall  give 
satisfactory  proof  to  the  consignor  that  the  loss  or  injury  did 
not  occur  while  the  thing  was  in  his  charge,''  is  a  materially 
different  provision  from  the  one  under  consideration.  A 
provision  in  a  statute  may  be  deemed  a  reasonable  one,  and 
not  a  regulation  of  interstate  commerce,  where  the  statute 
simply  imposes  a  duty  upon  the  carrier,  when  the  loss  has 
not  happened  on  the  carrier's  own  line,  to  inform  the  shipper 
of  that  fact  within  a  reasonable  time,  and  this  court  has  said 
in  the  above  case  that  such  a  provision  is  manifestly  within 
the  power  of  the  state  to  adopt.  This  is  very  different  from 
the  duty  imposed  upon  the  carrier  by  the  statute  in  question 
here,  which  is  much  more  onerous,  and  imposes  a  liability 
nnless  the  detailed  information  provided  for  in  the  statute  is 
obtained  and  given  to  the  shipper. 

The  case  of  Chicago  M.  &  St.  P.  R.  Co.  v.  Solan,  169  U. 
S«  133,  42  L..  £d.  688,  18  Sup.  Ct.  Rep.  289,  holds  the  same 
general  principle  as  that  involved  in  the  case  just  cited.  To 
the  same  effect  are  the  cases  referred  to  in  the  opinion  of 
Mr.  Justice  Gray  in  the  Solan  Case.  It  is  idle  to  attempt  to 
comment  upon  the  various  cases  decided  by  this  court  relat- 
ing to  this  clause  of  the  Federal  Constitution.  We  are 
familiar  with  them,  and  we  are  certain  that  our  decision  in 
this  case  does  not  run  counter  to  the  principles  decided  in  any 
of  those  cases.  The  statute  here  considered  we  think  plainly 
imposes  a  burden  upon  the  carrier  of  interstate  commerce, 
and  is  not  an  aid  to  it,  but,  in  its  direct  and  immediate  effect, 
it  is  quite  the  contrary. 

The  power  to  regulate  the  relative  rights  and  duties  of  all 
persons  and  corporations  within  the  limits  of  the  state  cannot 
extend  so  far  as  to  thereby  regulate  interstate  commerce. 
The  police  power  of  the  state  does  not  give  it  the  right  to 
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violate  any  provision  of  tbe  Federal  Constitution.  Being  of 
the  opinion  that  the  statute  in  question,  when  applied  to  an 
interstate  shipment,  is  a  regulation  of  interstate  commerce, 
we  must  hold  the  statute,  so  far  as  it  aflects  such  shipments^ 
to  be  void  on  that  account  Tbe  judgment  of  tbe  Supreme 
Court  of  Georgia  is  reversed  and  the  case  remanded  for  such 
further  proceedings  as  may  be  consistent  with  this  opinion. 
Reversed. 


LINCOI^N  TRACTION  CO.  v,  HEl^LER. 

(Supreme  Court  of  Nebraska,  Jan.  18,  1905.) 

[102  N.  W.  Rep.  262.] 

Death  of  Passenger— Proximate  Cause—Burden  of  Proof.* 

In  an  action  against  a  common  carrier,  on  its  common-law  liabilit^r 
for  negligence,  to  recover  damages  for  an  injury  causing  the  death  of  a 
passenger,  it  is  error  to  instruct  the  jury  that  *'when  the  plaintiff  has. 
shown  that  the  deceased  met  with  an  injury  while  being  transported  by 
the  defendant,  and  the  plaintiff  has  sustained  damages  thereby,  then 
the  burden  of  proof  is  upon  the  defendant  to  prove  by  a  preponderance 
of  the  evidence  that  it  was  not  guilty  of  negligence,  the  proximate 
cause  of  his  death.*' 

Same—Same — Same. 

Lincoln  Traction  Co.  v.  Webb  (No.  13,712)  102  N.  W.  258,  approved 
and  followed. 

(Syllabus  by  the  Court.) 

Oo  rehearing.     Reversed. 

For  former  opinion,  see  lOO  N.  W.  197. 

BARNES,  J.  In  this  case  Lucy  A.  Heller,  as  adminis- 
tratrix of  the  estate  of  Thomas  C.  Heller,  deceased,  recovered 
a  judgment  against  the  Lincoln  Traction  Company  for  alleged 
negligence,  which  it  is  claimed  caused  the  death  of  the  intes- 
tate. The  company  prosecuted  error,  and  the  judgment  was 
affirmed.  See  Lincoln  Traction  Co.  v.  Heller,  100  N.  W. 
197.  A  rehearing  was  ordered,  and  on  the  reargument  it  was 
strenuously  contended  that  our  opinion  was  wrong,  in 
approving  of  the  fifth  instruction  given  to  the  jtfry  by  the 
trial  court,  which  reads  as  follows:  ''When  the  plaintiff  has 
shown  that  the  deceased  met  with  an  injury  while  beini: 
transported  by  the  defendant,  and  the  plaintiff  has  sustained 

*See  foot-note  appended  to  Mag^ranez^.  St.  Louis  &  S.  Ry.  Co.  (Mo.), 
13  R.  R.  R.  1,  36  Am.  &  Bug:.  R.  Cas.,  N.  S.,  1 ;  Allen  v.  Northern  Pac. 
Ry.  Co.  (Wash.),  12  R.  R.  R.  838,  35  Am.  &  Engr.  R.  Cas.,  N.  8..  838  ; 
foot-note  appended  to  Lo^an  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12 
R.  R.  R.  753,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  753;  Feldschneider  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  12  R.  R.  R.  737,  35  Am.  &  Engr. 
R.  Cas.,  N.  S.,  737 ;  Fitch  v.  Mason  City  &  C.  L.  Traction  Co.  (Iowa), 
12  R.  R.  R.  451,  35  Am.  &  Eng-.  R.  Cas.,  N.  S.,  451 ;  foot-note  appended 
to  Indianapolis  St.  Ry.  Co.  v.  Schmidt  ()nd.),  12  R.  R.  R.  439,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  439  ;  Thurston  v.  Detroit  United  Ry.  Co.  (Mich.), 
12  R.  R.  R.  434,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  434 ;  foot-notes  ap* 
pended  to  Cronk  v,  Wabash  R.  Co.  (Iowa),  12  R.  R.  R.  429,  35  Am.  6l 
Eng.  R.  Cas.,  N.  S.,  429. 
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damages  thereby,  then  the  bnrdeo  of  proof  is  upon  the  de^ 
fendaot  to  prove  by  a  preponderance  of  the  evidence  that  it 
was  not  guilty  of  negligence,  the  proximate  cause  of  bis 
death.  This  is  true,  unless  the  plaintiff's  own  testimony 
shows  negligence  upon  the  part  of  the  deceased  contributing 
to  bis  death,  as  approximate  cause  thereof."  We  have  just 
had  a  similar  question  under  consideration  in  No.  13,  712, 
Liocoln  Traction  Co.  v.  Webb,  102  N.  W.  258,  where  we  held 
that  a  like  instruction  was  erroneous  because  it  placed  the 
bnrden  of  proof  on  the  wrong  party — its  effect  being  to  shift 
the  burden  of  proof  from  the  plaintiff  to  defendant — and  be- 
cause it  also  announced  the  rule  that  mere  proof  of  injury, 
without  more,  raised  the  presumption  of  negligence  on  the 
part  of  the  defendant  company.  We  cannot  approve  of  the 
iostraction  quoted,  for  the  reasons  given  in  our  opinion  in 
the  case  last  above  mentioned.  We  have  carefully  read  the 
record  and  instructions  in  the  instant  case  to  see  if  we  could, 
io  reason,  adhere  to  our  former  opinion,  but  we  are  unable  to 
do  so.  The  instruction  complained  of  is  at  variance  with 
what  we  think  is  the  true  rule  in  such  cases,  and  is  quite  in- 
consistent with  the  other  instructions  given  by  the  trial  court. 

It  appears  that  the  deceased  arose  from  his  seat  in  the  de- 
fendant's car  while  it  was  in  rapid  motion,  and,  without 
warning,  went  to,  and  fell  from,  the  front  platforms  of  the 
carte  the  ground;  that  he  was  caught  by  some  part  of  the  car 
and  dragged  some  distance  before  it  could  be  stopped;  and 
that  he  died  from  the  injuries  thus  received.  The  negligence 
charged  was  improper  construction  of  the  car,  a  violation  of 
certain  city  ordinances,  the  want  or  lack  of  a  conductor,  and 
some  other  matters,  none  of  which  were  of  such  a  nature  as 
to  raise  the  presumption  of  negligence  without  direct  proof 
of  that  fact.  Therefore  the  instruction  complained  of  was 
highly  prejudicial  to  the  rights  of  the  defendant  company, 
and  falls  clearly  within  the  rule  announced  in  Traction  Co. 
^.  Webb,  supra. 

Oar  former  opinion  is  therefore  reversed  and  set  aside, 
and  the  judgment  of  the  district  court  is  also  reversed,  and 
the  cause  remanded  for  a  new  trial. 


LINCOLN  TRACTION  CO.  v.  WEBB. 

(Supreme  Court  of  Nebraska,  Jan.  18,  1905.) 

[1Q2  N.  W.  Rep.  258.] 

Street  Railways — Carriage  of  Passengers — Degree  of  Care.* 

Street  railway  companies  are  common  carriers  of  passengers,  and  are 
liable  as  other  common  carriers  upon  common-law  principles.  They 
^K  teqaired  to  exercise  the  utmost  skill,  diligence,  and  foresight,  con- 

*See  foot-notes  appended  to  Magrane  v,  St.  Louis  &  S.  Ry.  Co.  (Mo.), 
13R.  R«  R.  1,  36  Am.  A  Eng.  R.  Cas.,  N.  S.,  1. 
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sistent  with  the  business  in  which  they  are  engag^ed,  for  the  safety  of 
their  passengers,  and  they  are  liable  for  the  slightest  negligence. 

Injury  to  Passenger — Presumption  of  Negligence.f 

In  an  action  for  damages  for  an  injury  received  while  being  trans- 
ported by  such  common  carrier,  proof  of  mere  injury,  without  more^ 
does  not  raise  the  presumption  of  negligence  sufficient  to  impose  on  the 
company  the  burden  to  prove  due  care  on  its  part. 

Same— Burden  of  Proof. 

In  such  cases  the  burden  is  on  the  plaintiff  to  prove  that  he  was  a 
passenger,  was  injured,  the  extent  of  his  iniuries,  the  accident  from 
which  the  injury  resulted,  and  circumstances  of  such  a  character  as  to 
impute  negligence. 

Same — Same. 

But  where  negligence  is  proved,  or  where,  from  the  nature  of  the 
accident,  which  was  the  proximate  cause  of  the  injury,  negligence  is 
presumed,  the  carrier  is  then  required  to  show  that  it  was  in  no  wise  at 
fault,  or  that  the  plaintiff  was  guilty  of  some  negligent  act  which  con- 
tributed to  the  injury  complained  of. 

Same — Same. 

In  such  a  case  it  is  error  to  instruct  the  jury,  in  substance,  that  it  is 
only  necessary  for  the  plaintiff  to  prove  that  he  was  a  passenger  and 
was  injured,  and  that  the  burden  of  proof  is  then  upon  the  defendant 
to  show  by  a  preponderance  of  the  evidence  that  it  was  not  guilty  of 
the  negligent  act  complained  of. 

Same— Same. 

Paragraph  4  of  the  syllabus  to  Lincoln  Street  Railway  Co.  v. 
McClellan,  74  N.  W.  1074,  54  Neb.  672,  69  Am.  St.  Rep.  736,  is  disap- 
proved, and  the  opinion  is  modified  to  conform  to  the  rule  above  stated. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Lancaster  County;  Frosts,  Judge. 

Action  by  Wilhelmina  Webb  against  the  Lincoln  Traction 
Company.  Judfi:ment  for  plaintifi,  and  defendant  brings 
error.     Reversed. 

Clark  &  Allen,  for  plaintifi  in  error. 

Billingsley  &  Greene  and  R.  H.  Hagelin,  for  defendant  in 
error. 

BARNES,  J.  In  this  case  the  Lincoln  Traction  Company 
prosecutes  error  from  a  judgment  of  the  district  court  of 
Lancaster  county  in  favor  of  one  Wilhelmina  Webb,  who 
will  hereafter  be  called  the  ''plaintiff,"  and  the  traction 
company  will  be  called  the  ''defendant." 

The  principal  assignment  of  error  discussed  by  counsel  is 
that  the  court  erred  in  giving  the  sixth  paragraph  of  his  in- 
struction to  the  jury.  For  a  clear  understanding  of  the  ques- 
tion presented,  it  is  necessary  to  state  the  issues  as  made  by 
the  pleadings.  The  charging  part  of  the  petition  is  as  fol- 
lows: 

"That  on  or  about  the  ist  day  of  August,  1903,  the  plain- 
tifi, at  the  special  instance  and  request  of  the  defendant  com- 
pany, became  and  was  a  passenger  on  said  street  railway, 
to  be  carried  in  its  cars  safely  from  the  Post-OfBce  building,  in 
said  city,  to  Nineteenth   and  O  streets,  on  said  railway,  for 

fSee  preceding  case  and  foot-notes. 
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the  sam  of  five  cents;  that  when  the  car  on  which  plaintiff 
was  a  passenger  was  between  Eighteenth  and  Nineteenth 
streets,  on  O  street,  in  said  city,  the  plaintiff  rang  the  bell  to 
notify  the  defendant  that  she  desired  to  leave  said  car  at 
Nineteenth  and  O  streets,  and  when  the  car  reached  said 
Nineteenth  and  O  streets  it  stopped,  and  the  plaintiff  started 
to  get  off  said  car,  and  before  plaintiff  had  time  to  leave  said 
car,  and  while  standing  on  the  steps  of  said  car,  the  defend- 
ant carelessly  and  negligently  started  said  car  without  a  bell 
ring  from  the  car's  conductor,  and  plaintiff,  without  negli- 
gence on  her  part,  was  by  the  negligence  and  carelessness  of 
the  defendant,  as  above  alleged,  thrown  violently  from  said 
car  to  the  hard  pavement,  and  suffered  great  and  permanent 
injuries. 

The  answer  was  a  general  denial  and  a  plea  of  contributory 
negligence,  which  was  denied  by  the  reply.  It  is  also  proper 
to  state  that  the  evidence  as  to  whether  the  car  was  stopped 
a  sufficient  length  of  time  for  the  plaintiff  to  alight,  or 
whether  she  got  off  from  the  car  carelessly  and  negligently 
while  the  same  was  in  motion,  and  was  thus  guilty  of  con- 
tfibutory  negligence,  was,  to  say  the  least,  conflicting.  On 
the  issues  presented  by  the  pleadings  and  the  evidence,  as 
above  stated,  the  court  gave  the  instruction  complained  of, 
which  reads  as  follows: 

''(6)  The  burden  of  proof  is  on  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  she  received  the  injuries 
complained  of  while  being  transported  by  the  defendant  com- 
pany at  about  the  time  and  place  alleged,  and  that  by  reason 
thereof  the  plaintiff  has  sustained  damages.  On  the  other 
hand,  when  the  plaintiff  has  shown  that  she  met  with  an 
injury,  then  the  burden  of  proof  is  upon  the  defendant  to 
prove  by  a  preponderance  of  the  evidence  that  it  was  not 
guilty  of  the  negligent  act  complained  of  in  the  plaintiff's 
petition;  said  act  being  the  proximate  cause  of  the  plaintiff's 
injuries.  The  burden  of  proof  is  also  upon  the  defendant  to 
show  that  some  negligence  of  the  plaintiff  contributed  to  her 
injuries,  as  the  proximate  cause  thereof,  unless  the  plaintiff, 
in  making  her  own  case,  has  shown  that  some  act  of  hers 
contributed  to  said  injury." 

It  will  be  observed  that  this  instruction  placed  the  burden  on 
the  defendant  company,  after  the  injury  was  shown,  to  prove 
by  a  preponderance  of  the  evidence  that  it  was  not  guilty  of 
the  negligent  act  set  forth  in  the  plaintiff's  petition.  Its 
effect  was  to  shift  the  burden  of  proof  on  the  question  of  neg- 
ligence from  the  plaintiff,  who  held  the  affirmative  of  that 
issue,  to  the  defendant,  as  soon  as  it  was  shown  that  she  had 
been  injured.  At  this  point  it  may  be  said  that  it  is  the 
settled  law  of  this  state  that  street  railways  are  common 
carriers  of  passengers  for  hire,  and  are  liable,  as  other  com- 
mon carriers,  upon  common-law  principles.  They  are  bound 
to  exercise  extraordinary  care,  and  the  utmost  skill,  diligence^ 
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and  human  foresight,  for  the  protection  of  their  passengers, 
and  are  liable  for  the  slightest  negligence,  but  they  are  not 
held  to  the  strict  liability  of  insurers.  That  is  to  say,  they 
are  not  governed  by  the  provisions  of  section  10,039,  Cob- 
bey's  Ann.  St.  1903,  which  defines  the  liability  of  steam  rail- 
ways, in  this  state  for  damages  inflicted  upon  passengers. 
Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890,  55  N. 
W.  270,  20  L.  R.  A.  316,  38  Am.  St.  Rep.  753;  Pray  v. 
Omaha  Street  Ry.  Co.,  44  Neb.  167,  62  N.  W.  447,  48  Am.  St. 
Rep.  717;  East  Omaha  Street  Ry.  Co.  v.  Godola,  50  Neb. 
906,  70  N.  W.  491;  Lincoln  Street  Ry.  Co.  v.  McClellan,  54 
Neb.  672,  74  N.  W.  1074,  69  Am.  St.  Rep.  736;  Omaha 
Street  Ry.  Co.  v.  Boeson  (Neb.)  94  N.  W.  619.  It  follows 
that,  before  the  plaintiff  could  recover  in  this  case,  it  was 
necessary  for  her  to  allege  and  prove  some  negligent  act  of 
the  defendant  company  which  was  the  proximate  cause  of 
the  injury  complained  of.  The  rule  seems  to  be  well  settled 
that  the  burden  of  proof  never  shifts,  but  remains  with  the 
party  holding  the  aCBrmative.  When  a  party  alleges  the 
existence  of  a  fact  as  the  basis  of  a  cause  of  action  or  de- 
fense, the  burden  is  always  upon  him  to  establish  it  by  proof. 
Sarpy  County  v.  Rupp  (Neb.)  98  N.  W.  1042;  Kay  v. 
Metropolitan  Street  Ry.  Co.,  163  N.  Y.  447,  57  N.  E.  751.  It 
was  said  by  the  Supreme  Judicial  Court  ot  Massachusetts  in 
Central  Corporation  v.  Butler,  68  Mass.  132:  ^'The  burden 
of  proof  and  the  weight  of  the  evidence  are  two  very  different 
things.  The  former  remains  on  the  party  affirming  the  fact 
in  support  of  his  cause  of  action,  and  does  not  change  in  any 
aspect  of  the  case.  The  latter  shifts  from  side  to  side  in  the 
progress  of  the  trial,  according  to  the  nature  and  strength  of 
the  proofs  offered  in  support  or  denial  of  the  main  facts  to  be 
established.''  See,  also,  Kahn  v.  Triest- Rosenberg  Cap 
Co.,  139  Cal.  345,  73  Pac.  164;  Scott  v.  Wood,  81  Cal.  403^ 
22  Pac.  871. 

It  is  true  that  in  some  cases  loose  expressions  may  be 
found,  that  the  burden  of  proof  shifts  when  the  fact  that  is 
the  basis  of  a  presumption  of  negligence  is  made  to  appear. 
But  it  is  believed  that  no  court  has  upheld  such  a  ruling- 
when  its  attention  has  been  challenged  thereto.  The  burden 
always  rests  on  the  party  who  has  the  affirmative,  and  actions 
for  personal  injuries  against  common  carriers  are  no  ex- 
ception to  this  rule  unless  they  are  made  so  by  statute. 
Again,  by  this  instruction  the  jury  was  told,  in  substance, 
that  ''when  the  plaintiff  had  shown  that  she  was  a  passenger, 
and  had  met  with  an  injury,  the  burden  of  proof  was  on  the 
defendant  to  show  by  a  preponderance  of  the  evidence  that 
it  was  not  guilty  of  the  negligent  act  complained  of  in  her 
petition."  This,  in  effect,  informed  the  jury  that  proof  of 
the  injury  raised  a  presumption  of  negligence.  The  negli- 
gent act  charged  in  the  petition  was  the  sudden  starting  of 
the  car  while  the  plaintifi  was  alighting  therefrom,  and  the 
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jnry  was  told  that  the  burden  of  proof  was  on  the  defendant 
to  show  that  the  car  did  not  so  start.  This  was  clearly 
wrong.  The  court  must  have  misapprehended  the  rule  upon 
which  the  doctrine  of  the  presumption  of  negligence  rests. 
This  presnmption  arises,  if  at  all,  from  the  proof  made,  or 
conceded  facts  from  which  negligence  on  the  part  of  the  de- 
fendant may  be  inferred.  We  cannot  infer  that  the  car  sud- 
denly started  and  threw  the  plaintifi,  from  the  mere  fact  that 
she  fell  and  struck  on  the  back  of  her  head.  She  might  have 
fallen  when  attempting  to  alight,  if  the  car  was  standing 
still.  And  again  she  might  have  slipped  or  stumbled,  and 
ioT  that  reason  have  fallen  immediately  after  alighting  from 
the  car.  The  bases  of  the  presumption  in  actions  against 
carriers  for  personal  injuries  is  not  the  mere  fact  of  the  in- 
jory,  but  is  the  act  of  the  defendant  which  causes  the  injury. 
In  Spellman  v.  Rapid  Transit  Ry.  Co.,  supra,  it  appeared 
that  the  car  in  which  the  plaintifi  was  riding  was  derailed. 
He  alleged  that  he  was  injured  thereby,  and  there  was  evi- 
dence to  support  the  allegation.  It  was  said:  ''He  alleged 
that  the  derailment  of  the  car  was  through  the  negligence  of 
the  carrier.  The  law,  by  presumption,  supplied  that  proof 
for  him."  This  was  enough.  The  burden  was  then  on  the 
carrier  to  rebut  this  proof  of  negligence  by  showing  that  it 
was  produced  by  causes  wholly  beyond  its  control.  In  that 
case  the  fact  of  derailment  was  admitted,  and  was  therefore 
the  basis  of  the  presumption  of  negligence.  In  the  case  of 
Omaha  Street  R.  Co.  v.  Boeson,  supra,  it  was  alleged  in  the 
petition  that  the  plaintifE  was  injured  by  the  derailment  of 
the  defendant's  car.  The  charge  of  derailment  was  denied 
by  the  answer,  which  also  contained  a  plea  of  contributory 
negligence,  in  that  defendant  was  injured  by  jumping  from 
the  rapidly  moving  train.  There  was  a  conflict  of  evidence 
on  those  questions,  and  the  court  gave  an  instruction  as  fol- 
lows: ''You  are  instructed  that  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  by  a  preponderance  of  the  evidence 
that  he  was  injured  while  a  passenger  of  the  defendant,  the  ex- 
tent of  his  injuries,  and  the  damages  occasioned  thereby;  and 
the  burden  of  proof  is  upon  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  such  injuries,  if  any,  were 
received  while  the  plaintiff  was  a  passenger,  by  being  thrown 
from  a  car  because  of  the  derailment  thereof,  were  without 
ianlt  on  its  part,  and  that  they  could  not  have  been  avoided 
by  the  exercise  of  the  highest  degree  of  skill  and  diligence  on 
the  part  of  the  defendant  consistent  with  its  business."  The 
judgment  of  the  trial  court  was  reversed,  and  in  the  opinion 
is  found  the  following:  "It  may  be  stated  as  a  general  prop- 
osition that  a  street  railway  is  a  common  carrier  of  pas- 
sengers for  hire;  that  ordinarily  it  will  be  sufficient  for  one 
to  show  that  he  was  a  passenger,  and  that  while  such  pas- 
senger he  was  injured,  and  the  extent  of  his  injuries.  It  will 
then  devolve  upon  the  company   to  show  that  the  injury 
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occurred  without  any  negligence  on  its  part,  and  that  by  the- 
exercise  of  the  highest  degree  of  care  it  could  not  have  pre- 
vented such  injuries.  It  will  be  found,  however,  that  this 
doctrine  has  been  laid  down  in  cases  where  there  was  a  colli- 
sion, or  where  a  person  had  been  struck  or  run  over  by  a 
street  car — in  short,  where  the  undisputed  cause  of  the  in- 
jury fairly  raised  the  presumption  of  negligence.  *  *  *^ 
The  plaintiff  alleged,  as  a  substantive  part  of  the  case,  that 
he  was  thrown  from  the  car  by  a  derailment  that  was  caused 
by  the  negligence  of  the  company;  and  it  would  seem  that  it 
would  be  necessary  to  show  at  least  that  he  was  thrown  from 
the  car  as  alleged  in  the  petition  before  any  presumption  of 
negligence  could  arise."  This  rule  is  sustained  by  the  de- 
cisions of  the  federal  courts.  See  Frizzell  v.  Omaha  Street 
Ry.  Co.,  124  Fed.  176,  59  C.  C.  A.  382,  and  cases  there  cited. 
It  is  true  that  the  cases  of  Stokes  v.  Salstonstall,  38  U.  S. 
181,  10  L.  Ed.  115,  Transportation  Co.  v.  Downer,  78  U.  S. 
129,  20  L.  Ed.  160,  and  Inland  &  Seaboard  Co.  v.  Tolson,  139 
U.  S.  551,  II  Sup.  Ct.  653,  35  L.  Ed.  270,  are  sometimes  cited 
as  announcing  a  contrary  doctrine,  but  an  examination  of 
those  cases  shows  that  in  each  of  them  the  accident  itself, 
which  was  the  proximate  cause  of  the  injury  complained  of,, 
raised  the  presumption  of  negh'gence,  and  thus  supplied  the 
plaintiff  with  the  proof  which  otherwise  he  would  have  been 
required  to  make: 

The  English  case  of  Christy  v.  Griggs,  2  Champ.  M.  P. 
Rep.  79f  is  a  leading  case  on  this  question.  The  opinion- 
reads  as  follows:  ''I  think  the  plaintiff  has  made  a  prima 
facie  case  by  proving  the  extent  of  the  damage  he  bas- 
suffered.  It  now  lies  on  the  other  side  to  show  that  the 
coach  was  as  good  a  coach  as  could  be  made,  and  that  the 
driver  was  as  careful  as  could  anywhere  be  found.  What 
other  evidence  could  the  plaintiff  give?  The  passengers  were 
all  sailors,  like  himself,  and  how  did  they  know  whether  the 
coach  was  well  built,  or  whether  the  coachman  drove  skill- 
fully? In  many  other  cases  of  this  sort  it  must  be  equally 
impossible  for  the  plaintiff  to  give  the  evidence  required,  but, 
when  the  breaking  down  or  overturning  is  proved,  negligence 
on  the  part  of  the  owner  is  implied.''  In  Rose  v.  Stevens  & 
Condit  Co.,  20  Blatchf.  412,  11  Fed.  439,  it  was  said  of  the 
presumption  of  negligence:  ''The  presumption  originates 
from  the  nature  of  the  act,  not  from  the  nature  of  the  relation 
between  the  parties.''  In  McDonald  v.  Montgomery,  no 
Ala.  161,  20  South.  317,  it  was  said:  ''Proof  of  mere  injury, 
without  more,  does  not  raise  the  presumption  of  negligence 
sufficient  to  impose  on  the  company  the  burden  to  prove  due 
care  on  its  part.  In  order  to  recover,  it  is  incumbent  on  the 
plaintiff  to  show  the  accident  from  which  the  injury  resulted,, 
and  the  circumstances  of  such  a  character  as  to  impute  negli- 
gence." In  Railway  Co.  v.  Mitchell,  57  Ark.  421,  21  S.  W. 
883,  the  court  said:    "It   is  true  that  the  burden   is  on  the 
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appellee  to  show  by  proof  that  the  railroad  company  was 
gailty  of  negligence.  The  mere  fact  that  the  appellee  was 
injared.  wtthoat  more»  was  not  suflBcient  to  raise  a  presump- 
tion of  negligence  on  the  part  of  the  railway  company;  but 
the  derailment  of  the  car  and  its  overturning,  and  the  injury 
to  the  appellee  thereby,  being  in  the  usual  course,  the  logical 
inference  of  negligence  might  be  drawn  therefrom.  In  such 
a  case  res  ipsa  loquitur."  But  this  rule  applies  only  when 
the  circumstances  are  such  as  to  afford  just  ground  for  a  rea- 
sonable inference  that,  according  to  ordinary  experience, 
the  accident  would  not  have  occurred,  except  for  want  of  due 
care.  If  causes  other  than  negligence  of  the  defendant  might 
have  produced  the  accident,  the  plaintiff  is  bound  to  exclude 
the  operation  of  such  causes  by  a  fair  preponderance  of  the 
evidence.  Wadsworth  v.  Boston  Elevated  Ry.  Co.,  182  Mass. 
S72,  66  N.  E.  421.  The  presumption  of  negligence  has  been 
more  frequently  applied  in  cases  of  passengers  than  in  any 
other,  bat  there  is  no  foundation  in  reason  or  authority  for 
such  limitation  of  the  rule  of  evidence.  The  presumption 
originates  from  the  nature  of  the  act,  not  from  the  nature  of 
the  relation  between  the  parties.  The  duty  which  the  law 
enjoins  in  the  two  cases  (carriers  and  noncontract  cases)  only 
differs  in  the  degree  of  care  to  be  exercised.  The  principle 
of  law  involved  is  the  same,  and  the  reason  of  the  rule  is  not 
found  in  the  relation  between  the  parties.  The  presumption 
aiises  from  the  inherent  nature  and  character  of  the  act.  No 
further  authorities  need  be  cited  in  support  of  this  rule. 

It  is  contended,  however,  that  this  case  should  be  governed 
by  the  rule  announced  in  Lincoln  Street  Ry.  Co.  v.  McClel- 
laD,  54  Neb.  672,  74  N.  W.  1074,  69  Am.  St.  Rep*.  736.  In 
that  case  the  judgment  was  reversed  solely  because  the  trial 
court  instructed  the  jury  that  in  order  to  defeat  a  recovery 
the  burden  was  on  the  defendant  to  prove  gross  contributory 
oegligence  on  the  part  of  the  plaintiff,  and  the  question  in 
dispute  herein  was  not  involved  in  that  case.  It  was  said, 
however,  by  the  learned  judge  who  wrote  the  opinion:  ''In 
ao  action  for  damages  for  an  injury  received  while  being 
transported  by  a  common  carrier,  the  injury  being  shown, 
the  burden  of  proof  is  upon  the  carrier  to  show  that  it  was  in 
nowise  at  fault."  It  is  quite  probable  that  the  trial  court 
gave  the  instruction  complained  of  because  of  the  statement 
quoted  above.  We  cannot  wholly  approve  of  that  expres- 
sion. It  seems  clear  that  it  is  too  broad,  and  is  not  a  cor- 
rect statement  of  tne  law.  It  is  incorrect  to  say  that  the 
oegligence  of  the  carrier  is  to  be  presumed  from  the  mere 
fact  that  an  injury  has  been  done  to  the  plaintiff.  A  pre- 
snmption  arises  from  the  cause  of  the  injury,  or  from  other 
circumstances  attending  it,  but  not  from  the  injury  itself. 
The  better  rule  is  found  in  C,  B.  &  Q.  Ry.  Co.  v.  Howard, 
45 Neb.  577,  63  N.  W.  874,  where  it  is  said:  **The  presump- 
tion of  negligence,  when  entertained,  must  be  from  proved 
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and  conceded  facts,  and  from  such  must  be  the  logical*  rea- 
sonable, and  probable  deduction."  From  the  foregoing  it 
woald  seem*clear  that  the  opinion  in  Lincoln  Street  Ry.  Co. 
V.  McClellan,  supra,  should  be  modified  to  conform  to  the 
rule  announced  herein;  that  ihe  instruction  complained  of 
was  wrong,  because  it  assumed  that  the  contract  of  carriage 
and  the  injury  was  the  basis  of  a  presumption  of  negligence. 
There  was  no  basis  for  the  presumption  in  the  instant  case 
until  it  was  proven  that  the  sudden  starting  of  the  car  was 
the  cause  of  the  plaintiffs  injury.  The  fact  being  disputed, 
the  burden  of  proof  was  on  the  plaintiff  to  establish  it  by  a 
preponderance  of  the  evidence. 

We  therefore  hold  that,  in  actions  against  common  carriers 
on  their  common-law  liability  for  personal  injuries,  the 
burden  is  on  the  plaintiff  to  prove  that  he  was  a  passenger, 
and  was  injured  by  the  negligence  of  the  defendant,  and  the 
extent  of  such  injuries;  that  where  the  nature  of  the  acci- 
dent, when  proven  or  conceded,  is  such  as  to  fairly  raise  the 
presumption  of  negligence,  proof  of  such  accident,  which  is 
the  proximate  cause  of  the  injury  complained  of,  is  snfiBcient. 
But  where,  from  the  nature  of  the  accident,  the  presumption 
of  negligence  does  no  arise,  as  a  matter  of  law,  the  plaiotifiE 
must  make  proof  of  the  negligent  acts  of  the  defendant  on 
which  he  bases  his  cause  of  action. 

It  is  also  contended  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  But  as  the  judgment  must  be  reversed 
for  another  cause,  and  the  case  may  be  tried  again,  we  de- 
cline at  this  time  to  express  any  opinion  on  that  question. 

For  the  foregoing  reasons,  the  fourth  paragraph  of  the 
syllabus  to  Lincoln  Street  Ry.  Co.  v.  McClellan,  supra,  is 
disapproved,  and  the  opinion  therein  modified  to  conform  to 
the  rule  announced  above. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


CAIN  V.  lyOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky,  Jan.  27,  1905.) 

[84  S.  W.  Rep.  583.] 

Passenger  Getting  Off  at  Wrong  Station— Duty  of  Conductor.* 
Where  a  g>irl  15  jear»  old,  a  passeni^er  on  a  train,  voluntarily  leaves 

it,  by  mistake,  at  a  station,  before  her  destination  is  reached,  there  is 

no  duty  of  the  conductor  to  discover  this  fact,  and  have  her  return  to 

the  train. 

Passenger  Put  Off  at  Wrong  Station— Damages — Duty  to  Mininnize.t 
Thous^h  a  passenger  is  put  off  at  the  wrong  station,  yet,  she  there 

*As  to  the  care  due  alighting  passengers,  see  foot-note  appended  to 
Ellis  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  12  R.  R.  R.  122,  35  Am.  & 
Eng.  R.  Cas.,  N.  8.,  122. 

tAs  to  the  damages  recoverable 'for  the  wrongful  refusal,  or  failure 
to  carry  a  passenger,  see  foot-note  appended  to  Schmidt  v,  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  (Ky.),  12  R.  R.  R.  149,  35  Am.  &,  Eng.  R.  Cas., 
N.  8.,  149. 
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licixig-  invited  by  people  to  remain  with  them  over  nifirht,  ahe  cannot 
reooYer  for  injary  Irom  immediately  proceedin^f  in  bad  weather  to  walk 
to  her  station,  if  a  prudent  person  under  the  circumstances  would  have 
accepted  the  invitation  to  remain. 

Appeal  from  Circuit  Court.  Daviess  County. 
''Not  to  be  officially  reported." 

Action  by  Maud  Cain,  by  next  friend,  against  the  Louis- 
TJlIe  &  Nashville  Railroad  Company.  Judgment  for  defend- 
ant.    Plaintiff  appeals.     Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant. 
Benjamin  D.  Wdrfield,  Wilbur  F.  Browder,  and  Reuben  A. 
Miller,  for  appellee. 

PAYNTER,  J.  Maud  Cain»  who  sues  by  her  next  friend, 
bought  a  ticket  at  Owensboro  for  Utica,  a  station  on  defend- 
ant's line.  She  boarded  a  train  for  her  destination,  and  as 
the  train  approached  Sutherland,  an  intermediate  station,  it 
was  called  out,  and  she  avets  that  the  conductor  told  her  it 
was  the  station  where  she  was  to  get  off.  Thereupon  he 
picked  np  her  valise,  and  carried  it  out  for  her,  and  just  as 
the  train  was  leaving  she  discovered  the  mistake.  She  avers 
that  it  was  a  cold  and  sleety  day  in  February;  that  she  was 
compelled  to  walk  to  Utica,  some  miles  distant,  reaching 
there  after  dark ;  that  in  going  along  she  fell  through  a  trestle, 
and  hurt  herself;  that  she  suffered  physical  pain  and  mental 
angnish  in  consequence  of  her  forced  journey  to  Utica.  She 
was  about  15  years  old  at  the  time  of  the  occurrence,  and  it 
was  the  first  tin>e  she  had  been  on  a  train.  The  defendant 
denied  the  material  allegations. 

The  plaintiff's  testimony  conduces  to  support  the  aver- 
ments of  the  petition.  The  defendant  introduced,  two  disin- 
terested witnesses,  who  testified  that  the  plaintiff  voluntarily 
left  the  train  at  Sutherland;  that  she  carried  her  valise  from 
the  train  herself;  that  they  told  her  at  the  time  the  train  was 
pulling  out  that  it  was  not  the  station  at  which  she  desired 
to  get  off.  The  conductor  testified  that  he  had  no  recollec- 
tion of  putting  her  off  at  Sutherland.  But  the  evidence  of 
tne  two  disinterested  witnesses  was  far  more  satisfactory 
than  the  conductor's,  because  they  had  a  distinct  recollection 
of  what  occurred. 

The  court  gave  the  jury  three  instructions.  Nos. 
land  3  are  as  follows:  Instruction  No.  i:  ''The  court 
instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on  the  17th  day  of  February,  1904,  the  plaintiff 
purchased  a  passenger  ticket  from  the  agent  of  the  defendant 
at  Owensboro,  Kentucky,  for  transportation  on  one  of  defend- 
ant's passenger  trains  from  Owensboro  to  Utica,  a  station 
on  defendant's  railroad,  and  she  then  and  there  took  passage 
00  defendant's  passenger  train,  and  before  said  train  had 
reached  Utica,  but  had  only  reached  Sutherland,  a  station 
nearer  to  Owensboro  than   Utica,  and  not  the  point  of  her 
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destination,  the  agents  or  servants  of  defendant  notified  her 
that  she  had  reached  Utica,  and  she  relied  on  their  state- 
ments  as  true,  and  got  ofi  the  train  at  Sutherland,  and  did 
not  discover  that  Sutherland  station  was  not  Utica  station, 
and  could  not  discover  it  in  the  exercise  of  ordinary  care  and 
caution,  considering  her  age  and  experience  in  traveling,  and 
did  not  discover  that  she  was  at  the  wrong  station  until  tbe 
train  had  left  her,  and  said  Utica  was  many  miles  from 
Sutherland,  and  the  plaintiff  was  compelled  to  and  did  walk 
to  Utica  station,  her  point  of  destination,  and  suffered 
physical  and  mental  pain  therefrom,  and  was  inconvenienced 
and  annoyed  as  a  direct  and  proximate  result  of  said  walk, 
the  jury  should  find  for  her  whatever  damages  she  sustained^ 
not  exceeding  $2,500,  the  amount  claimed  in  the  petition." 
Instruction  No.  3:  ''The  court  further  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  at  the  time  plain- 
tiff got  off  the  train  at  Sutherland  no  officer  or  agent  of  the 
defendant  company  ordered  or  directed  her  to  do  so,  or  that 
plaintiff  negligently  or  carelessly  got  off  at  said  station,  and* 
but  for  her  own  negligence  and  carelessness,  she  would  not 
have  been  left  at  Sutherland,  or  that  the  getting  ofi  of  the 
train  by  the  plaintiff  at  Sutherland  station  was  her  own  neg- 
ligence and  carelessness,  then  the  jury  should  find  for  the 
defendant."  The  instructions  given  were  more  favorable  to 
the  plaintiff  than  she  was  entitled  to  have,  but  we  will  not 
point  out  wherein  they  were  more  favorable,  except  to  tbe 
extent  that  we  deem  it  necessary  in  this  opinion.  Instruc- 
tion No.  I  submitted  to  the  jury  the  question  as  to  whether 
the  conductor  had  pnt  the  plaintiff  off  at  Sutherland  under 
the  circumstances  claimed  by  her.  The  jury  found  against 
her  on  that  question.  Instruction  No.  3  denied  her  right  to 
recover  if  she  voluntarily  left  the  train  at  that  point.  The 
conductor  had  no  right  to  suppose  that  she  would  get  off  the 
train  at  a  station  other  than  the  one  for  which  her  ticket 
called.  He  had  the  right  to  presume  that  a  girl  of  her  age 
was  possessed  of  sufficient  intelligence  to  remain  on  the  car 
until  her  station  was  called  out.  So,  if  she  left  the  train 
voluntarily  at  Sutherland,  the  failure  of  the  conductor  to  dis- 
cover that  fact,  and  have  her  to  return  to  the  train,  was  not 
a  breach  of  duty.  In  the  case  of  Louisville  &  Nashville  R. 
R.  Co.  v.  Jordan,  112  Ky.  473,  66  S.  W.  27,  an  infant  eight 
years  old  was  left  at  a  station  other  than  the  one  to  which  it 
was  destined,  and  the  court  said:  ''The  law  required  of 
appellant  that  it  should  exercise  the  highest  degree  of  care 
to  safely  transport  appellee  to  her  point  of  destination.  But 
this  duty  did  not  require  that  appellant's  conductor  should 
act  as  a  special  attendant  to  plaintiff  during  the  journey  to  see 
that  she  did  not  leave  her  seat.  He  had  the  right  to  presnme 
that  the  friends  and  relations  of  appellee  would  not  have 
consented  to  her  going  alone  upon  such  a  journey  unless  she 
was  possessed  of  sufficient  intelligence  to  obey  the  instruc- 
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tioos  given  ber  to  occupy  ber  seat  antil  ber  destiDatioo  was 
reached.  His  duty  was  to  see  after  the  comfort  and  safety  of 
the  passengers  generally,  and  not  one  in  particular. "  On  the 
trial  of  the  case  the  court  permitted  Wilson  and  bis  wife  (the 
two  persons  whom  we  have  designated  as  disinterested  wit- 
nesses) to  testify  that  they  invited  the  plaintifi  to  remain 
with  them  over  night.  Had  she  done  so,  she  would  have 
escaped  the  consequences  of  the  trip  through  the  cold  to 
Utica.  This  testimony  was  competent.  In  the  first  place, 
it  was  not  prejudicial  to  the  plaintiff  on  the  question  as  to 
whether  the  conductor  wrongfully  put  her  off  at  Sutherland, 
because  it  did  not  in  the  slightest  degree  tend  to  prove  that 
he  had  not  wrongfully  put  her  off  at  that  point.  Under  the 
instructions  of  the  court,  notwithstanding  this  testimony, 
the  jury  was  authorized  to  allow  her  damages  for  her  time 
and  suffering  in  consequence  of  her  trip  to  Utica,  if  it  be- 
lieved the  conductor  had  wrongfully  put  her  off  at  Suther- 
land. It  was  competent  evidence  to  go  to  the  jury,  because, 
if  a  prudent  person,  under  the  same  circumstances,  would 
have  accepted  the  invitation  to  remain  with  the  Wilsons, 
rather  than  to  have  made  the  trip  through  the  sleet,  she  is 
not  entitled  to  recover  for  injuries  resulting  therefrom,  be- 
cause she  could  not  be  thus  allowed  to  enhance  her  damages 
by  reason  of  imprudent  conduct.  The  first  instruction  was 
prejudicial  to  the  appellee,  because  it  did  not  submit  this 
question  to  the  jury.  Where  a  passenger  is  wrongfully  put 
off  of  a  train  in  a  field  or  woods,  he  has  the  right  to  go  to  a 
place  of  safety,  or,  if  it  is  a  reasonable  thing  to  do,  to  pro- 
ceed to  the  place  of  destination,  and  may  recover  damages 
proximately  flowing  from  the  wrongful  act.  If  the  same 
passenger  is  put  off  in  a  city  or  town  or  other  place  where 
reasonably  comfortable  quarters  may  be  had,  he  would  not 
have  the  right  to  journey  in  bad  weather  over  bad  roads  to 
his  destination,  which  would  cause  suffering  and  pain,  and 
recover  therefor,  for  he  would  thus  produce  an  injury  to  him- 
self which  did  not   proximately  flow  from  the  wrongful  act. 

As  the  verdict  was  for  the  defendant,  we  deem  it  unnec- 
essary to  discuss  the  question  of  the  plaintiff's  right  to  re- 
cover for  mental  suffering;  hence  we  express  no.  opinion  on 
tbe  part  of  instruction  No.  i  relating  to  that  question. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Washington,  Dec.  28,  1904.) 

[78  Pac.  Rep.  1013.] 

Prospective  Paesenger  Forced  to  Leave  Car — Injury  from  Rails 
Charged  with  Electricity— Not  a  Trespasser— Care  Due.* 
A  person  having^  a  ticket  for  passage  on  an  electric  railway  from  one 
town  to  another  and  return  stepped  on  the  front  step  of  a  car  for  the 
purpose  of  making  the  return  trip,  with  the  supposition  that  the  closed 
door  there  would  be  opened  so' as  to  permit  him  to  enter  the  car.  Se 
was  forced  from  the  car  at  a  station,  without  being  given  the  privileg'e 
of  entering  the  car  from  the  other  side,  and  without  being  directed  to 
leave  the  company's  premises,  and  without  being  informed  how  He 
could  in  the  nighttime  find  his  way  to  the  place  of  his  destination  alons* 
the  ordinary  highways,  with  which  he  was  unfamiliar :  held^  that  lie 
was  not  a  trespasser  at  the  time  he  stepped  on  the  car  nor  at  the  time 
he  walked  along  the  track  after  he  was  forced  from  the  car  to  the  town 
where  he  boarded  the  car,  but  was  entitled  to  reasonable  protection 
from  hidden  and  unknown  dangers  arising  from  the  fact  that  one  of 
the  rails  forming  the  track  was  charged  with  electricity. 

Same — Same— Negligence— Failure  to  Warn— Question  for  Jury. 

Evidence,  in  an  action  against  an  electric  railway  company  for  Inju- 
ries to  one  coming  in  contact  with  an  electrically  charged  rail  while 
walking  on  the  track  after  he  had  t>een  wrongfully  forced  to  leave  a  car 
at  a  station,  examined,  and  held^  that  the  question  of  the  company's 
actionable  negligence  in  failing  to  warn  him  of  the  danger  was  for  the 
jury. 

Same — Same — Contributory  Negligence— Question  for  Jury. 

Whether  one  injured  by  coming  in  contact  with  an  electrically 
charged  rail,  forming  a  part  of  an  electric  railway  company's  tracks 
while  walking  on  the  track  after  having  t>een  wrongfully  forced  from  a 
car,  was  guilty  of  contributory  negligence  precluding  a  recovery,  held^ 
under  the  evidence,  for  the  jury. 

Appeal  from  Superior  Court,  Kidk  CouDty;  Arthur  E. 
Griffin,  Judge. 

Action  by  Oscar  Anderson  against  the  Seattle-Tacoma 
Interurban  Railway  Company.  From  a  judgment  of  dis- 
missal, plaintifi  appeals.     Reversed. 

James  M.  Epier,  for  appellant. 

Piles,  Donworth  &  Howe,  for  respondent. 

HADLEY,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  the  appellant,  and  alleged  to 

*As  to  who  are,  and  are  not,  passengers,  see  foot-note  appended  to 
Radley  v,  Columbia  Southern  Ry.  Co.  (Ore.),  12  R.  R.  R.  153,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  153 ;  I^ong  v,  Lrehigh  Valley  R.  Co.  (C.  C.  A.),  12 
R.  R.  R.  508,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  508. 

As  to  the  care  due  persons,  other  than  pas^ngers,  at  stations  and 
depots  on  business,  see  foot-note  appended  to  Sullivan  v.  Minneapolis, 
etc.,  Ry.  Co.  (Minn.),  11  R.  R.  R.  725,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
725. 

As  to  the  care  due  licensees  on  tracks,  see  foot-note  appended  to 
Rawitser  v,  St.  Paul  City  Ry.  Co.  (Minn.).  13  R.  R.  R.  91,  36  Am.  & 
Eng.  R.  Cas.,  N.  S.,  91 ;  McConkey  v,  Oregon  R.  &  Nav.  Co.  (Wash.), 
12  R.  R.  R.  267,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  267. 
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have  been  caused  by  the  nesligence  of  the  respondeot.     The 
respondent  is  the  owner  and  operator  of  an  electric  railroad 
between  the  cities  of  Seattle  and  Tacoma.     The  appellant's 
complaint  alleges  that  on  the  $th  day  of  October,  1902,  be 
was  a  passenger  on   a  car  of  the  respondent  going  from 
Tacoma  to  Seattle,  and  was  riding  on  a  ticket   purchased  by 
him  at  Seattle  from  an  agent  of  respondent,   which  ticket 
entitled  him  to  ride  on  respondent's  cars  from   Seattle  to 
Tacoma  and  return;  that  he  was  on  a  car  of  respondent,  rid- 
ing on  said  ticket,  when  the  car  reached  a  point  about  four 
miles  from  Tacoma,  in  the  direction  of  Seattle;  that  the  cars 
were  stopped  at  said  point,  and  one  of  the  men  in  charge — 
either  the  motorman  or  conductor — twice  requested   appel- 
lant, in  a  manner  amounting  to  a  command,  to  get  off  the 
car;  that  he  did  get  ofi  and  the  car  at  once  started,  leaving 
appellant  standing  beside  the  track  at  a  station,  the  name  of 
which  is  unknown  to  him;  that,  upon  being  forced  to  get  ofi 
the  car,  he  at  once  started  back  toward  Tacoma,  and  walked 
on  the  ties  of  the  railroad  bed ;  that  he  had  proceeded  about 
a  mile  to  a  point  where  the  roadbed  is  upon  an  embankment 
elevated  some  five  or  six  feet,  the  embankment  being  quite 
steep,  at  which  place  he  saw  a  bridge  a  short  distance  ahead ; 
that  for  fear  of  some  accident  he  tried  to  get  off  the  roadbed 
and  down  the  embankment,  and  in  his  efforts  to  descend  he 
reached  his  hand  and  took  hold  of  one  of  the  rails  placed  and 
used  by  respondent  on  its  track,  when  he  received  a  terrible 
electric  shock;  that  the  shock  was  so  severe  that  it  rendered 
him  unconscious,  threw  him  prostrate  upon  the  ground,  where 
he  lay  in   an  insensible  condition  for  three-quarters  of  an 
hour,  and  on  recovering  consciousness  he  found  he  could 
not  use  his  left  hand,  arm,  or  leg,  they  seeming  to  be  para- 
lyzed; that  he  was  injured  about  6:30  p.  m.,  and  after  re- 
covering consciousness  he  dragged  himself  along  by  the  aid 
of  his  uninjured  leg  until  he  reached  a  hotel  in  Tacoma, 
about  I  o'clock  a.  m. ;  that  respondent  company  had  left  said 
rail  80  charged  with  electricity  in  an  exposed  position  with 
no  covering  over  it,  and  with  nothing  to  protect  any  one  who 
should  touch  it  from  receiving  the  full  force  of  the  electric 
charge  borne  by  the  rail;  that  in  so  doing  respondent  was 
gnilty  of  negligence,  and  that  by  reason   of  such  negligence 
appellant  was  injured  without  fault  on  his  part.     The  nature 
and  continuing  effect  of  the  injuries  are  also  set  forth  in  de- 
tail.   The  answer  is  a  general  denial  of  the  material  aver- 
ments  of  the  complaint,  and   it  also  affirmatively  alleges 
contributory  negligence.     A  trial  was  had   before  the  court 
and  a  jury.     At  the  conclusion  of  the  plaintiff's  evidence  the 
respondent  challenged  the  sufficiency  of  the  evidence  to  sus- 
tain a  verdict  in  behalf  of  plaintiff,  and  moved  the  court  to 
take  the  case  from  the  jury  and  enter  judgment   in  favor  of 
the  defendant,  as  provided   by  statute.     The  motion  was 
granted  by  the  court,  and  judgment  was  entered  dismissing 
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the  action  at   plaintifi's  costs.     The  plaintifi  has  appealed. 

The  evidence  shows  that  appellant  had  bought  a  round-trip 
ticket  for  passage  over  respondent's  road  from  Seattle  to 
Tacoma  and  return.  He  had  made  the  trip  from  Seattle  to 
Tacoma  in  tde  afternoon  of  the  day  the  accident  happened. 
After  spending  some  time  in  Tacoma,  and  at  about  6  o'clock 
in  the  evening,  he  attempted  to  get  upon  one  of  respondent's 
cars  for  the  return  trip  to  Seattle.  The  car  was  then  on 
Pacific  avenue  in  Tacoma.  He  approached  it  from  the  left 
side,  and  just  as  it  was  starting  he  stepped  upon  the  front 
step.  The  front  door  upon  that  side  was  closed,  and  appel- 
lant says  he  thought  they  were  going  to  open  it  and  let  him 
in,  but  they  did  not  do  so.  There  is  evidence  to  the  effect 
that,  when  these  cars  were  afterwards  flagged  across  the 
Northern  Pacific  Railroad  tracks  in  Tacoma,  the  appellant 
had  sufficient  time  to  go  around  the  car  and  get  into  it  from 
the  other  side.  But  it  also  appears  from  the  evidence  that 
he  did  step  ofi  at  said  place,  and  that  the  car  started  again 
almost  immediately,  when  he  stepped  back  where  he  bad 
been  stabding.  Whether  there  was  sufficient  time  for  appel- 
lant to  have  gone  around  the  car  and  entered  it  from  ^he 
right  side  or  not,  he  in  any  event  did  not  do  so,  and  remained 
upon  the  left  front  step  until  the  car  reached  the  first  station 
out  of  Tacoma.  Upon  reaching  this  station,  the  motorman 
opened  the  door  and  told  appellant  he  must  get  ofi  the  car. 
Appellant  stepped  with  one  foot  onto  the  station  platform, 
and  the  car  immediately  started.  He  then  jumped  back 
upon  the  car  step,  and  the  car  was  again  stopped,  when  he 
was  forced  to  get  off.  When  he  was  told  he  must  get  off,  he 
said:  '4  have  got  a  ticket  to  go  to  Seattle.  Give  me  time 
to  get  around  on  the  other  side  and  get  on  the  car."  But  no 
time  was  given,  and  the  car  immediately  moved  away. 
Being  thus  left,  and  believing  that  his  business  required  his 
return  home  that  night,  appellant  immediately  started  back 
toward  Tacoma  for  the  purpose  of  trying  to  get  a  boat  for 
Seattle.  By  this  time  darkness  had  come  on,  and  appellant, 
being  a  stranger  to  the  surroundings  and  unacquainted 
with  the  topography  and  highways  of  the  locality,  started 
to  walk  upon  the  railroad  track,  with  the  result  stated  in 
his  complaint. 

The  trial  court,  when  ruling  upon  the  motion  for  nonsuit, 
stated,  as  shown  by  the  record:  ''I  do  not  think  there  is  any 
doubt  but  what  the  evidence  shows  that  the  defendant  neg- 
lected its  duty  to  the  plaintiff,  in  not  either  permitting  him 
to  go  in  the  car  from  the  front  door,  where  he  was  hanging 
on  the  outside,  or  giving  him  sufficient  time  to  get  around  to 
the  other  side  of  the  train,  where  he  could  get  in  where  it 
was  open."  The  court  further  stated  that  he  believed  appel- 
lant woul j  have  a  cause  of  action  against  respondent  for 
wrongfully  leaving  him  at  the  station,  but  that  he  was  guilty 
of  negligence  when  he  started  to  walk  on   the  railroad  track. 
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and  is  not  entitled  to  recover  for  his  injuries.  The  appel- 
lant, however,  bases  his  right  to  recover  upon  the  theory  that 
respondent  negligently  put  him  ofi  the  car  on  the  right  of 
way  when  that  right  of  way  was  in  an  unsafe  condition,  and 
without  giving  him  any  notice  or  warning  of  the  danger. 
He  testified  that  he  did  not  know  of  the  existence  of  the 
electrically  charged  rail,  and  there  is  no  evidence  to  the  con- 
trary. This  accident  occurred  on  the  first  Sunday  after  the 
road  was  opened  for  travel.  There  is  evidence  that  the 
newspapers  had  mentioned  the  matter  of  this  third  rail,  but 
it  does  not  appear  that  appellant  knew  about  it.  The  evi- 
dence shows  that  neither  the  motorman  nor  the  conductor 
nor  any  one  else  notified  him  or  warned  him  of  the  danger 
when  he  was  put  off  the  car.  It  must  therefore  be  assumed, 
for  the  purposes  of  this  discussion,  that  he  was  in  absolute 
ignorance  of  the  presence  of  danger  from  such  a  source.  It 
appears  that  a  notice  was  posted  at  the  station  calling  atten- 
tion to  this  dangerous  rail,  but  in  the  darkness  appellant  did 
not  see  it,  and  knew  nothing  of  it.  There  were  some  electric 
lights  at  the  station,  but  he  did  not  see  the  notice,  and 
started  to  walk  upon  the  track  in  entire  ignorance  of  the 
presence  of  any  danger  not  ordinarily  to  be  expected  when 
walking  upon  a  railway  track.  The  respondent  claims  that, 
having  fenced  its  right  of  way  and  posted  the  notices  as  to 
danger,  it  thereby  discharged  its  duty  in  the  way  of  securing 
the  pnblic,  and  was  entitled  to  use  upon  its  own  premises 
SQch  devices  as  it  chose  to  operate.  It  is  therefore  claimed 
that  appellant  was  a  trespasser  upon  respondent's  premises 
at  the  time  he  was  injured,  and  for  that  reason  cannot  re- 
cover. 

It  cannot  be  said  that  appellant's  presence  upon  respond- 
ent's premises  was  initiated  by  trespass.  He  had  by  con- 
tract and  for  a  consideration  first  entered  upon  the  premises, 
and  bad  been  carried  as  a  passenger  from  Seattle  to  Tacoma. 
The  same  contract  called  for  bis  transportation  from  Tacoma 
to  Seattle,  and  he  therefore  not  only  had  a  right  to  be  upon 
the  premises,  but  was  there  by  the  invitation  and  consent  of 
respondent.  The  conduct  of  respondent's  agents  and  em- 
ployees in  forcing  him  to  leave  the  car  is  unexplainable  in 
the  light  of  the  evidence  in  the  record.  Certainly  the  de- 
mand for  speed  in  modern  travel  does  not  call  for  such  zeal 
on  the  part  of  the  employees  of  a  railway  company  that  time 
shall  not  be  given  a  passenger  to  get  aboard  when  he  has 
already  paid  his  money  in  the  usual  manner  for  his  trans- 
portation. The  fact  remains  in  this  instance,  however,  as 
appears  from  the  record,  that  just  that  thing  occurred,  and 
appellant  was  forced  to  step  from  the  car  upon  respondent's 
right  of  way.  He  was  therefore  not  a  trespasser  ab  initio, 
and  certainly  not  one  up  to  the  time  he  was  left  in  the  night- 
time at  a  strange  place  upon  respondent's  premises.  Being 
thus  left  upon  the  premises  where  he  had  a  right  to  be,  did 
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he  thereafter  become  a  trespasser?    It  is  trae  he  was  left  at  a 
station  surrounded  by  farm  bouses,  but  that  was  only  a   part 
of  the  premises  to  which  he  had  been  invited  by  respondent 
when  it  accepted  his  moiiey  and  agreed  to  carry  him  as  a 
passenger.     He  had  the  right  to  pass  over  the  entire  right  of 
way  in  respondent's  cars,   but  that  right  had  been  denied 
him.     When  he  was  left  by  respondent  he  was  not  directed  to 
leave  its  premises,  but  was  merely  forced  from   its  cars  and 
deposited  upon  its  right  of  way.     He  was  not  informed  how 
in  the  nighttime  he  could  find   his  way  over  the  ordinary 
highways.     Being  thus  left  upon  the  premises,   under  all 
these  circumstances,  did  he  have  no  rights  greater  than  those 
of  an  ordinary  trespasser  when  he  moved  along  respondent's 
track?     It  is  true  he  was  not  invited   upon  the  premises  as  a 
pedestrian,  but  he  was  invited  to  come  for  business  purposes, 
and  we  believe,  under  all  the  conditions,  that  he  did  not  be- 
come a  trespasser  in  the  really  tortious  sense  of  that  term, 
even  though  some  elements  of  technical  trespass  may  have 
been  present.     He  was  in  any  event  entitled  to  the  reason- 
able protection  from  injury  which  one  human  being  owes   to 
another  when  placed  in  like  situation.     Respondent's  agents 
must  have  known  that  from  common  experience  the  thing 
appellant  was  most  apt  to  do  was  to  take  the  track  back   to 
Tacoma.     They    should  therefore  have  seen  that   he  was 
advised  of  the  danger  of  such  a  course  because  of  the  unusual 
and  imperceivable  danger  to  an  uninformed  traveler.     Doubt- 
less he  was  required  to  take  the  risk  of  all  ordinary   dangers 
attending  a  pedestrian   upon  a  railway  track,  such   as  con- 
tact with  moving  trains,  falling  through  bridges,  and  other 
usual    dangers.     But    since    he    came    upon    respondent's 
premises  rightfully,  and  did  not  come  as  a  willful  trespasser, 
we  think  he  was  not  required  to  take  the  risk  of  such  an 
unusual  and  hidden  danger  as  this  third  rail.     Its  character 
was  unknown  to  him,  and  its  powerful,  death-dealing  force 
was  entirely   concealed.     ^'The  great  force  that  was  being 
carried  over  the  wires  gave  no  evidence  of  its  existence. 
There  was  no  means  for  a  man  of  ordinary  education  to  dis- 
tinguish whether  the  wire  was  dead  or  alive.     It  had  all  the 
appearance  of  having  been  properly  insulated.     From  this 
fact  there  was  an   invitation   or  inducement  held  out  to 
Clements  to  risk  the  consequences  of  contact."     Clements  v. 
Light  Co.  (La.)  ii  South.  51,  52,  16  L.  R.  A.  43,  32  Am.  St. 
Rep.   348.     In  the    case  at    bar,   however,    the  dangerous 
agency  was  not  a  wire  which,  when  strung  upon  insulators, 
may  ordinarily  be  supposed  to  be  charged  with  electricity^ 
but  it  was  a  common  rail  bearing  only  the  appearance  of  an 
ordinary  rail  of  a  railway  track,  and  disclosing  no  connective 
relations  which  would  render  it  more  dangerous  than   an 
ordinary  piece  of  iron.     If  modern  transportation  methods 
involve  the  use  of  such  concealed,  unprotected,   dangerous, 
and  deadly  devices  in  places  where  persons  of  common  ex- 
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perience  may  be  expected  to  come  in  contact  with  tbeji,  we 
believe  those  who  ase  them  should  not  escape  liability  unless 
they  exercise  such  a  degree  of  care  to  warn  and  protect  those 
who  are  injured  as  the  circumstances  and  surroundings  rea- 
sonably require.  Whether  such  care  is  exercised  in  a  given 
case  becomes  a  question  of  fact  for  the  jury.  In  a  case  of 
this  kind  the  conditions  are  out  of  the  ordinary,  and  call  for 
care  commensurate  therewith.  To  the  uninformed  the 
danger  in  this  rail  was  as  completely  hidden  as  is  the  danger 
io  the  case  of  a  spring  gun.  It  is  true  spring  guns  are 
nsnally  set  for  the  express  purpose  of  inflicting  injury  or 
taking  life,  while  this  r2»il  was  placed  without  such  intention, 
but  to  be  applied  to  the  useful  puposes  of  commerce  and 
transportation.  To  one  ignorant  of  the  presence  of  the  dan- 
gler, however,  injury  follows  alike  as  the  result  of  coming  in 
contact  with  either  device.  This  court  has  held  that  death 
to  an  absolute  trespasser  from  the  discharge  of  a  spring  gun, 
not  set  to  kill  any  particular  person,  makes  the  one  who  sets 
it  guilty  of  murder  in  the  second  degree.  State  v.  Bar, 
11  Wash.  481,  39  Pac.  1080,  29  L.  R.  A.  154,  48  Am.  St.  Rep. 
890.  While  the  absence  of  criminal  intent  may  remove  this 
case  from  the  domain  of  crime,  yet  resultant  damage  from 
neglect  to  sufficiently  guard  and  warn  against  what  is  in  itself 
an  entirely  concealed  death  trap  is  in  effect  the  same  as  that 
visited  by  the  spring  gun,  and  is  certainly  ground  for  re- 
covery of  damages.  Whether  such  neglect  exists  in  this  case 
is  for  the  jury  to  say,  and  the  same  is  also  true  as  to  whether 
appellant  was  guilty  of  contributory  negligence. 

The  general  principle  applying  to  those  who  go  upon 
premises  of  another  by  invitation  or  inducement  for  business 
purposes  is  well  expressed  in  Carjeton  v.  Franconia  Iron  ft 
Steel  Co.,  99  Mass.  216,  asfollows:  ''The  owner  or  occupant 
of  land  is  liable  in  damages  to  those  coming  to  it,  using  due 
care,  at  his  invitation  or  inducement,  express  or  implied,  on 
any  business  to  be  transacted  with  or  permitted  by  him,  for 
an  injury  occasioned  by  the  unsafe  condition  of  the  land  or 
of  the  access  to  it,  which  is  known  to  him  and  not  to 
them,  and  which  he  has  negligently  suffered  to  exist  and  has 
given  them  no  notice  of."  The  above  statement  of  principle 
exactly  covers  the  relations  of  respondent  and  appellant  at 
the  time  and  place  the  latter  was  put  off  the  car.  If  he  had 
at  that  place  come  in  contact  with  this  hidden  danger,  the 
stated  principle  would  have  completely  covered  this  case» 
without  leaving  room  for  argument.  The  concealed  danger 
was  not,  however,  at  that  immediate  point,  but  first  appeared 
JQst  outside  the  station  grounds,  a  few  feet  away.  Unless  a 
radical  change  of  relationship  occurred  the  moment  appel- 
lant crossed  the  line  between  the  station  grounds  and  the 
nnprotected  third  rail,  then  it  did  not  occur  at  all.  For  rea- 
sons already  stated,  we  think,  as  he  was  not  a  trespasser  in 
the  beginning,  he  did  not  become  a  real  trespasser  at  all,  but 
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was  on  respondent's  premises  by  inducement  for  business 
purposes,  and,  being  left  as  he  was  under  the  peculiar  cir- 
cumstances, he  was  not  required  to  measure  with  exactness 
any  given  number  of  square  feet  of  respondent's  right  of  way 
which  he  might  occupy,  and  at  the  same  time  feel  secure 
from  hidden  and  unusual  dangers,  unless  he  had  been  warned 
of  the  danger.  We  therefore  think  the  authority  quoted  is 
applicable  to  appellant's  situation  at  the  time  he  was  injured. 
The  same  principle  is  sustained  in  the  following  cases: 
Bennett  v.  Railroad  Co.,  102  U.  S.  577,  26  L.  Ed.  235; 
Nickerson  v.  Tirrell,  127  Mass.  236;  Davis  v.  Central  Con- 
gregational Society,  129  Mass.  367,  37  Am.  Rep.  368;  Beck 
V.  Carter,  68  Y.  N.  283,  23  Am.  Rep.  175;  Camp  v.  Wood,  76 
N.  Y.  92,  32  Am.  Rep.  282;  Hayward  v.  Merrill,  94  III.  349, 
34  Am.  Rep.  229;  Hartwig  v.  C.  N.  W.  Ry.  Co.,  49  Wis.  358, 
S  N.  W.  865. 

Respondent  cites  a  number  of  cases  where  the  relationship 
in  the  beginning  was  that  of  trespasser,  and  so  continued 
until  the  time  of  the  injury.  Such,  as  we  have  seen,  was  not 
true  here.  In  Ham  v.  President,  etc.  (Pa.)  26  Atl.  757,  20 
L.  R.  A.  682,  cited  by  respondent,  a  passenger  was  wrong- 
fully ejected  from  a  train,  and  was  afterwards  killed  while 
walking  upon  the  track.  The  standard  set  in  that  case  was 
that  the  deceased  should  have  left  the  track  ''at  the  earliest 
practicable  opportunity  that  a  reasonably  prudent  man  would 
have  discovered  and  seized,  and  that  the  plaintiff  had  the 
burden  of  proof  that  he  did  so."  The  question  was  left  to 
the  jury.  The  same  case  is  also  cited  by  respondent  as  re- 
ported in  21  Atl.  1012,  in  which  the  court  uses  the  language 
that  nothing  short  of  ''imperious  necessity"  would  have  ex- 
cused the  deceased  in  continuing  on  the  track,  but  the  opin- 
ion on  the  second  appeal  clearly  established  the  rule  above 
stated  as  to  prudence  and  care,  and  left  it  for  the  jury  to  de- 
cide the  fact  in  that  regard.  Benson  v.  Central  Pac.  R. 
Co.  (Cal.)  32  Pac.  809,  also  cited  by  respondent,  was  a  case 
where  a  six  year  old  child  was  carried  with  her  father  beyond 
her  station.  She  and  the  father  walked  back  upon  the  rail- 
road track,  and  the  child  was  struck  by  a  train.  Recovery 
was  denied.  The  accident  happened  in  broad  daylight,  and, 
as  we  have  already  intimated,  one  walking  upon  a  railway 
track  under  such  circumstances,  although  not  a  trespasser 
from  the  beginning,  must,  in  the  absence  of  wanton  negli- 
gence on  the  part  of  the  railway  company,  take  the  risk  of 
such  ordinary  dangers  as  the  running  oi  trains,  but  that  a 
different  rule  should  apply  where  a  concealed  deadly  agency 
is  strung  continuously  along  the  track,  and  of  which  the 
pedestrian  has  received  no  notice.  Webster  v.  Fitchburg  R. 
Co.  (Mass.)  37  N.  E.  165,  24  L.  R.  A.  521,  was  a  case  where 
a  person  in  possession  of  a  ticket,  while  running  across  the 
company's  tracks  outside  the  passenger  station,  apparently 
to  catch  a  train  about  to  start,   was  struck  and  killed  by 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S        387 

Parks  V.  St.  Louis  &  S.  Ry.  Co 

another  train.  Recovery  was  denied  on  the  theory  that  he 
had  not  yet  become  a  passenger.  In  any  event,  whether  he 
was  such  or  not,  he  was  required  to  look  out  for  such  known 
dangers  as  running  trains  when  he  was  upon  the  tracks.  The 
facts  of  other  cases  cited  by  respondent,  we  believe,  do  not 
bear  sufiBcient  analogy  to  the  facts  of  this  case  to  make  a  dis- 
cussion of  them  profitable  here.  For  these  reasons,  we 
think  the  questions  of  negligence  and  contributory  negli- 
gence, under  the  evidence  as  introduced,  were  for  the  jury 
under  proper  instructions.  We  therefore  think  the  court 
erred  in  withdrawing  the  case  from  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  proceed  with  a  new  trial. 

FULLERTON,  C.  J.,  and   DUNBAR  and  ANDERS,  JJ. 
concur. 


PARKS  V.  ST.  LOUIS  A  S.  RY.  CO.  et  al. 

(Supreme  Court  of  Missouri-,  Division  No.  1,  Nov.  25,  1903.) 

[77  S.  W.  Rep.  70.] 

Injury  to  Passenger — Care  Due  Passenger  Riding  on  Steps. 

A  street  railway  company  assuming*  to  carry  a  passenger  standing  on 
the  steps  of  the  platform  of  the  car,  outside  of  the  gate,  and  on  the  side 
next  to  the  other  track,  on  which  cars  run  in  the  opposite  direction,  is 
chargeable  with  the  duty  of  carrying  him  safely  in  that  position,  if  it 
can  be  done  by  that  high  degree  of  care  which  the  law  requires  the 
company  to  observe  towards  its  passengers. 

Csre  Required  of  Street  Car  Passenger  Riding  on  Steps.* 

A  street  car  passenger  taking  a  dangerous  position  by  standing  on 
the  car  steps,  outside  of  the  gate,  ana  on  the  side  of  the  adjacent  track, 
on  which  cars  run  in  the  opposite  direction,  is  required  to  exercise  that 
degree  of  care  for  his  own  safety  which  prudent  persons  under  like  cir- 
cumstances would  observe. 

Injury  to  Passenger  Riding  on  Steps—Negligence— Question  for  Jury. 

A  street  car  passenger,  because  of  the  crowded  condition  of  the  car, 
stood  on  the  step  of  the  front  platform  of  the  car,  outside  of  the  gate 
inclosing  the  platform,  and  on  the  side  next  to  the  track  on  which  cars 
were  operated  in  the  opposite  direction.  The  motorman  saw  him,  and 
warned  him  that  it  was  a  position  of  danger.  The  conductor  saw  him, 
and,  without  warning,  collected  his  fare.  It  was  feasible  to  carry  a  pas- 
senger safely  in  that  position.  The  company  carried  men  safely  in 
that  position,  and  carried  this  passenger  for  about  two  miles,  when  he 
was  injured  by  the  car  and  a  car  traveling  on  the  other  track  coming 
nearly  in  contact  with  each  other  at  a  curve  in  the  road,  because  of  a 
violation  of  the  rules  of  the  companies  operating  cars  on  the  tracks, 
governing  the  passing  of  cars  at  curves.  There  was  nothing  to  show 
that  the  passenger  was  guilty  of  negligence  after  taking  his  position 
on  the  step  :  held^  that  the  question  of  defendants'  negligence  was  for 
the  jury. 
Same— Sanne— Same— ^Contributory  Negligence. 

Though  the  act  of  the  passenger  in  taking  the  position  on  the  step 
was  an  act  of  negligence,  which  contributed  to  his  injury,  the  question 

*As  to  the  care  required  of  a  passenger  for  his  own  protection,  see 
foot-note  appended  to  Lauterer  v.  Manhattan  Ry.  Co.  (C.  C.  A.),  13 
R.  R.  R.  295,  36  Am.  A  Eng.  R.  Cas.,  N.  S.,  295. 
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of  the  negligence  of  the  motorman,  knowing'  the  position  of  the  passen- 
ger, running  his  car  into  the  curve  in  plain  view  of  the  car  on  the  other 
track,  was  for  the  jury. 

Same — Assumption  of  Risk — Pleading. 

The  petition  in  an  action  by  a  street  car  ^HBBenger  for  injuries- 
alleged  negligence  of  defendants  in  bringing  their  cars  in  close  prox* 
imity  while  meeting  on  a  curve.  The  answer  consisted  of  a  general 
denial  and  a  plea  of  contributory  negligence,  in  taking  a  dang'erous 
position  on  the  step  of  the  platform  of  the  car,  outside  of  the  gate,  and 
on  the  side  next  to  the  other  track  :  held,  that  an  additional  plea  allei^ng* 
that  the  passenger  knew,  or  by  ordinary  care  might  have  known,  the 
situation  of  the  tracks,  and  that  the  danger  of  riding  on  the  step  was 
known,  or  by  ordinary  care  might  have  been  known,  to  the  passeng^er, 
and  that  he  assumed  the  risk,  if  intended  to  charge  that  his  injuries 
resulted  solely  from  his  voluntary  act  of  riding  on  the  step,  was  covered 
by  the  plea  of  general  denial. 

Same— Same— Same. 

If  the  pleader  intended  to  allege  that  the  position  was  so  dang^erous 
that  injury  to  the  passenger  could  not  have  been  avoided  by  the  exer- 
cise of  the  care  incumbent  on  the  carrier,  and  that  the  danger  was 
obvious  or  known  to  the  passenger,  the  plea  was  defective  for  failing' 
to  so  allege. 

Same — Same — Same. 

If  the  plea  intended  to  allege  that  the  passenger's  negligent  act  of 
riding  on  the  step  contributed  to  his  injury,  it  was  covert  by  the  plea 
of  contributory  negligence. 

Same — Assumption  of  Risk — Negligence. 

A  street  railway  passenger  never  assumes  the  risk  of  the  company's 
negligence. 

Instructions. 

A  fact  about  which  there  is  no  dispute,  and  which  is  conceded  to  be 
true  notwithstanding  th^  allegations  in  the  pleadings,  may  be  assumed 
in  an  instruction  to  be  true. 

Same. 

Where  there  was  some  evidence  that  the  car  of  the  other  company 
stopped  after  entering  the  curve  at  a  point  where  the  danger  was 
greatest,  an  instruction  that  such  company  was  not  liable,  if  at  the 
moment  of  the  accident  its  car  was  not  passing  through  the  curve,  was 
properly  refused,  because  authorizing  a  verdict  for  it  if  its  car  had 
stopped  after  entering  the  curve. 

Excessive  Verdict. 

Where  there  was  nothing  to  indicate  that  the  verdict  in  a  personal 
injury  action  was  not  the  result  of  calm  judgment,  the  court  on  appeal 
will  not  disturb  it  as  excessive. 

Appeal  from  Circuit  Court,  St.  Louis  County;  Jno.  W. 
McElhinney,  Judge. 

Action  by  James  J.  Parks  against  the  St.  Louis  &  Suburban 
Railway  Company  and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

McKeighan  &  Watts  and  Robt.  A.  Holland,  Jr.,  for  appel- 
lants. 
Wm.  K.  Gentry,  for  lespondent. 

VALLIANT,  J.  Defendants,  two  street  railway  com- 
panies, appeal  from  a  judgment  for  $5,000  recovered  against 
them  in  the  circuit  court  of  St.  Louis  county  by  the  plaintiff 
on  account  of  personal  injuries  alleged  to  have  been  received 
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ly  him  through  their  negligence.  There  is  not  much  dispute 
as  to  the  governing  facts  of  the  case.  In  Jane,  1900.  there 
was  a  strike  among  the  employees  of  all  the  other  street  rail- 
road companies  in  the  city  of  St.  Loais,  and  the  only  street 
cars  ranoing  were  those  operated  by  the  defendant  com- 
panies. The  consequence  was  the  cars  of  these  two  com- 
panies were  crowded  with  passengers  beyond  their  normal 
carrying  capacity.  People  crowded  in,  filling  the  bodies  of 
tbe  cars,  the  platforms,  and  every  part  where  a  seat  or  foot- 
hold could  be  obtained.  Plaintifi  on  June  14,  1900,  boarded 
a  west-bound  car  of  the  St.  Louis  &  Suburban  Railway  Com- 
pany, which  we  will  call  the  Suburban  car,  at  the  crossing  of 
Foarteenth  street  and  Franklin  avenue.  The  car  was 
aowded  with  passengers  to  such  an  extent  that  the  only  space 
plaintiff  could  obtain  on  it  was  standing  room  on  the  step 
of  the  front  platform,  outside  of  the  gate  that  inclosed  the 
platform.  There  was  another  man  and  a  boy  standing  on  the 
step  in  the  same  attitude  plaintifi  took.  During  the  period 
oi  this  strike,  it  was  not  unusual  for  men  to  ride  on  the  steps 
of  tbe  platforms,  outside  the  gates,  as  those  men  were  doing. 
At  the  point  where  plaintifi  boarded  the  car  the  defendant's 
railway  runs  north  and  south,  but  a  short  distance  after  pass- 
ing Franklin  avenue  it  turns  west,  which  is  its  main  course. 
It  is  a  double-track  road,  and  the  cars  of  both  defendant  com- 
panies run  over  it.  The  step  on  which  the  plaintifi  took  his 
position  was  on  the  west  side  of  the  car  going  north,  which 
would  become  the  south  side  after  it  turned  west,  and  was 
tbe  inside;  that  is,  the  side  next  to  the  other  track,  over 
which  the  east-bound  cars  came. '  The  outside  line  of  the 
step  on  which  the  plaintifi  stood  was  on  a  line  with  the  out- 
side of  the  car,  but  the  plaintiff's  body  projected  beyond  that 
line.  He  could  not  press  himself  closer  in.  The  motorman 
saw  the  men  and  the  boy  on  the  step,  and  told  them  it  was 
dangerous  to  ride  there,  and  that  they  ought  to  try  to  get  on 
the  other  side,  but  they  did  not  change  their  position.  The 
conductor  also  saw  the  plaintiff  there,  and  asked  him  for  his 
farewhile  he  was  in  that  position,  and  received  it.  The 
plaintifi  rode  standing  on  the  step,  outside  the  gate,  from 
Foarteenth  street  to  a  point  just  beyond  Vandeventer  avenue, 
a  distance  of  probably  two  miles  or  more,  where  the  accident 
occnrred.  In  going  that  distance  the  car  passed  around  two 
or  three  curves,  and  met  several  cars  east-bound  on  the  other 
track.  Just  west  of  Vandeventer  avenue  the  tracks  of  the 
deiendant  companies  curve  to  the  north,  and  then  turn  again 
to  the  west.  Cars  going  in  opposite  directions,  meeting  in 
this  curve,  were  brought  more  or  less  nearly  in  contact, 
according  to  the  point  in  the  curve  at  which  they  passed 
each  other.  The  space  between  cars  thus  passing  was 
variously  estimated  by  difierent  witnesses,  but  the  testimony 
of  all  of  them  showed  that  at  some  point  in  the  curve  the  meet- 
ing; cars  would  come  so  close  to  each  other  that  extra  care 
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was  to  be  observed  to  avoid  contact,  and   it  was  ooade  tbe 
subject  of  especial  regulation.     The  printed  rnles  of  the  com- 
panies eave  the  east-bound  cars  the  right  of  way  in  the  fore- 
noon, and  the  west-bound  in  the  afternoon.     Plaintiff  was  on 
a  west-bound  car,  and   it  was  about   5   or  6  o'clock  in   the 
afternoon,  so  that  thi^  car  had  the  right  of  way.    The  rales 
also  required  the  car  that  did  not  have  the  right  of  way  to 
come  to  a  stop  40  feet   before  entering  the  curve,  to  allow  a 
car  coming  in  the  opposite  direction  to  pass  through  the  curve 
without  danger  of  contact.     On  this  occasion,  as  the  Suburban 
car  going  west  approached  this  curve,  a  car  of  the  St.  Louis 
&  Meramec  River  Railroad  Company,  which  we  will  call  the 
Meramec  car,  approached  it  from  the  opposite  direction. 
Each  of  these  cars  was  in  plain  view  of  the  motorman  in 
charge  of  the  other.     There  is  some  conflict  in  the  evidence 
as  to  whether  the  east-bound  car  stopped  at  all  before  the 
accident,  but,  if  it  stopped  at  all,  it  did  so  very  close  to  or 
just  at  the  entrance  of  the  curve.    There  is  also  some  con- 
flict as  to  the  speed  at  which  the  Suburban  car  entered  the 
curve  and  was  going  when  the  accident  occurred.     But  what- 
ever the  truth  about  those  disputed  points  may  be,  the  fact 
is  that  the  position  of  the  Meramec  car  in  reference  to  tbe 
curve  was  such,  and  the  movement  of  the  Suburban  car  into 
and  around  the  curve  was  such,  as  that  the  plaintiff's  body 
was  brought  into  violent  contact  with  the  Meramec  car,  and 
he  was  rolled  between  the  two  cars  until  the  space  between 
them  became  wider,  and  he  was  dropped  to  the  ground,, 
having  received  serious  injuries. 

I.  Appellants'  first  proposition  is  that  the  court  erred  in 
refusing  the  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  which  defendants  asked.  The  substance  of  the 
proposition  is  that  the  position  taken  by  the  plaintiff  on  the 
step  of  the  platform  was  so  obviously  dangerous,  and  it  so 
obviously  contributed  to  the  accident,  that  the  court  should 
have  adjudged  the  plaintiff,  on  his  own  evidence,  guilty  of 
contributory  negligence.  There  are  two  standpoints  fron> 
which  this  proposition  is  to  be  considered: 

(a)  That  the  plaintiff's  position  was  one  of  danger,  and 
that  he  would  not  have  been  injured  if  he  had  not  been  where 
he  was,  are  facts  indisputable.  But  was  he  guilty  of  negli- 
gence in  being  there?  We  need  not  dwell  on  the  fact  that 
the  car  was  so  crowded  he  could  not  get  on  it  in  any  other 
position,  because  he  was  not  compelled  to  get  on  it  at  all. 
His  taking  passage  on  the  car  was  a  voluntary  act.  Travel- 
ing on  a  street  car  in  a  great  city  is  always  attended  witb 
danger,  whatsoever  position  in  or  on  the  car  the  passenger 
may  assume.  But  if  it  is  a  position  that  the  carrier  offers 
to  the  passenger,  or  a  position  which  the  carrier  assents  to 
his  taking,  and  knowingly  assumes  to  carry  him  in  that  posi- 
tion, then  it  becomes  the. duty  of  the  carrier  to  carry  him 
safely  in  that  position,  if  it  can  be  done  by  the  exercise  of 
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that  bigb  degree  of  care  which  the  law  requires  the  carrier  to 
observe  for  the  safety  of  its  passengers.     The  degree  of  care 
to  be  observed  by  the  carrier  in  sach  case  must  be  in  propor- 
tion to  the  danger  which  the  passenger's  position  entails. 
The  more  dangerous  the  position,  the  greater  the  care  the 
carrier  is  bound  to  observe.     And  at  the  same  time  the  law 
imposes  on  the  passenger  in  like  case  the  duty  of  observing 
for  his  own  safety  the  care  that  a  man  of  ordinary  prudence 
under  like  circumstances  would  observe,  and  that  care,  too» 
mast  be  in  proportion  to  the  apparent  danger.     The  more 
dangerous  the  position,  the  more  care  a  prudent  man  would 
be  expected  to  observe.     It  is  the  duty  of  a  carrier  who  has 
undertaken  to  carry  a  passenger  in  such  a  position  to  carry 
him  safely,  if  it  can  be  done  by  the  exercise  of  the  degree  of 
care  above  mentioned;  and  it  is  correspondingly  the  duty  of 
the  passenger,  after  he  has  taken  that  position,  to  observe 
such  care  for  his  own  protection   as  an  ordinarily  prudent 
man  in  a  like  position  and  under  like  conditions  would  nat- 
urally be  expected  to  observe.     Under  those  circumstances,  if 
the  passenger  is  injured  from  a  cause  arising  out  of  or  inci- 
dent to  the  position   itself,  without  failure  of  duty  on  the 
carrier's  part,  the  carrier  is  not  liable.     And  though  in  such 
case  the  carrier  fail  to  perform  its  duty,  and  that  failure  re- 
sults in  the  accident,  still,  if  the  passenger  fails  also  in  his 
duty  as  above  defined,  and  his  failure  contributes  to  bring 
about  the    result,   he    cannot    recover.     But    in    judging 
the  conduct  of  both  carrier  and   passenger  we  must  look 
only    to    conduct    after    the    passenger  has  assumed  the 
position,  not  charging  the  position  itself  to  either  as  an 
act  of    negligence,   but    requiring    both  to  keep  in   mind 
the  peril   incident  to  the  position,  and  regulate  their  con- 
duct in  reference  thereto.     In  this  case  the  carrier  knew  the 
position  the  passenger  had  taken,  and  assented  thereto,  and 
undertook  to  carry  him  in  that  position.     We  say  this  be- 
cause the  motorman  saw  him  there,  and  warned  him  that  it 
was  a  position  of  danger,  and  the  conductor  saw  him  there, 
and,  without  warning  and  without  remonstrance,  asked  him 
for  his  fare,  and  received  it.     If  that  had  been  a  position  of 
such  danger  that  the  carrier  was  unwilling  to  assume  the 
duty  of  carrying  the  plaintiff  therein,  the  carrier  had  the 
right  to  require  the  plaintifl  to  leave  the  car.     It  was  an 
unusual  position — one  involving  more  than   usual  risk — and 
the  carrier  had  the  right  to  refuse  to  carry  him  in   that   posi- 
tion.    But  unless  some  other  circumstance  or  condition  arose 
to  increase  the  hazard,  it  was  feasible  to  carry  a  passenger 
safely  in  that  position.     This  is  shown  by  the  fact  that  dur- 
ing this  period  of  overcrowded  cars  the  defendants  did  carry 
men  safely  in  that  position,  and  especially  by  the  fact  that 
this  plaintiff  was  carried   safely  from  Fourteenth  street  to 
Vandeventer  avenue,    passing  en  route  many  cars  on  the 
other  track,  and  passing  through  two  or  three  other  curves. 
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There  is  no  act  cf  the  plaintiff  after  taking  bis  position  on 
the  step  that  is  complained  of  as  negligence.  The  foregoiog 
views  accord  with  former  decisions  of  this  court.  Huelsen- 
kamp  V.  Ry.  Co.,  37  Mo.  537,  90  Am.  Dec.  399;  Willmott  v. 
Ry.  Co.,  106  Mo.  535,  17  S.  W.  490;  Seymour  v.  Ry.  Co.,  114 
Mo.  266,  21  S.  W.  739. 

(b)  But  assuming  that  taking  the  position  on  the  step  of 
the  platform  was  itself  an  act  of  negligence,  and  that  it  con- 
tributed to  the  occurring  of  the  accident,  still  there  was  a 
question  for  the  jury.     The  motorman  and  conductor  both 
knew  the  man  was  there,  and  knew  the  peril  of  his  position. 
They  also  knew  that  he  could  not  jump  from  the  car  while  it 
was  passing  through  the  curve  without  the  risk  of  falling  and 
being  run  over  by  the  approaching  east-bound  car,   or    of 
being  run  over  if  he  did  not  fall.     Yet,  in  plain  view  of   the 
other  car,   and  seeing  that  it  had  not  stopped  as  the  rules   of 
the  company  required,  and  as  common  sense  dictated,    the 
motorman  of  the  Suburban  car  ran  his  car  into  the  curve  and 
on  until   he  had  crushed  the  plaintiff's  body  against   the 
Meramec  car.    The  facts  of  this  case  make  a  strong  example 
of  the  wisdom  of  the  rule  which  allows  a  plaintiff  in  excep- 
tional cases  to  recover,  notwithstanding  his  own  contributory 
oegligence,  when  the  defendant  sees  the  plaintiff's  peril, 
and,  although  able  by  ordinary  care  to  avoid  it,  yet  recklessly 
or  wantonly  inflicts  the  injury.     Kellny  v.  Ry.,  loi  Mo.  67, 
13  S.  W.  806,  8  L.  R.  A.  783;  Morgan  v.  Wabash  R.  Co.,  159 
Mo.  262,  60  S.  W.  195. 

The  court  did  not  err  in  refusing  an  instruction  looking  to 
a  nonsuit. 

2.  The  plaintiff's  petition  stated  his  cause  of  action  based 
on  alleged  negligence  of  the  defendants  in  bringing  their  cars 
into  collision,  or  such  close  proximity  as  to  cause  the  plain- 
tiff's injuries.  The  answer  of  the  defendants  consisted  of  a 
general  denial,  a  plea  of  contributory  negligence  based  on  the 
act  of  the  plaintiff  in  taking  the  dangerous  position  on  the 
step  of  the  platform,  and  then  followed  what  in  their  brief 
the  learned  counsel  for  appellants  call  a  plea  of  assumption 
of  risk,  which  is  as  follows:  ''And  for  a  further  defense  de- 
fendants state  that  all  the  details  of  defendants'  tracks,  and 
the  manner  of  operating  cars  thereon,  were  known  to  plain- 
tiff, or  by  the  exercise  of  ordinary  care  might  have  been 
known  to  plaintiff,  and  that  the  danger  of  riding  upon  the 
southern  steps  of  the  front  platform  of  the  west-bound  car 
was  known  to  plaintiff,  or  by  the  exercise  of  ordinary  care 
might  have  been  known  to  plaintiff,  and  that  plaintiff  assumed 
the  risk  of  riding  upon  said  part  of  said  car  on  said  occa- 
sion." Appellants  now  complain  that  the  instruction  given 
at  the  request  of  the  plaintiff  ignored  the  defense  set  up  in 
that  plea.  That  is  not  a  good  plea.  The  fact  that  the  plain- 
tiff had  negligently  taken  a  position  on  the  platform  step« 
outside  the  gate,  was  a  fact  already  properly  pleaded  as  an 
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act  of  contributory  negliseace.     To  the  plea  of  contributory 
negligence  the  plaintiff  replied,  and  the  issae  was  properly 
joined.     But  the  part  of  the  answer  above  quoted,  and  which 
appellants  call  their  plea  of  assumption  of  risk,  presents  no 
affirmative  defense.     If  it  is  intended  by  that  plea  to  say  that 
the  plaintiff's  injuries  were  the  result  solely  of  his  voluntary 
act  of  riding  on  the  step  of  the  platform,  then  it  means  that 
the  injuries  were  not  the  result  of  the  defendants'  negligence, 
which   defense  was  already  covered  by  the  plea  of  general 
denial.     The    petition  having  charged  that  the  plaintiff's 
injuries  were  caused  by  the  defendants'  negligence,  and  the 
defendants  having  denied  that  charge,  they  were  at  liberty, 
aoder  their  general  denial,  to  prove  anything  to  show  that 
the  plaintiff's  injuries  did  not  result  from  their  negligence. 
That  which  can  be  proven  under  the  general  denial  already 
pleaded  is  improper  to  be  specially  pleaded.     If  the  pleader 
intended  to  say  that  to  ride  in  that  position  was  so  dangerous 
that  injury  to  the  plaintiff  could  not  have  been  avoided  by 
the  exercise  of  the  care  incumbent  on  the  carrier,  and  that 
the  fact  that  it  was  so  dangerous  was  obvious  or  known  to  the 
plaintiff,   then  the  fault  of  the  plea  is  that  it  does  not  say 
that;  and,  in  the  light  of  the  evidence,  if  it  had  said  so,  the 
court  would  not  have  committed  error  in  ignoring  it  in  the 
instructions,  because  there  was  no  evidence  to  support  it. 
All  the  evidence  shows  that  the  accident  would  not  have 
occurred  if  the  motorman  had  used  even  ordinary  care.     If 
by  that  plea  it  was  intended  to  say  that  the  plaintiff's  negli* 
gent  act  of  riding  on  the  step,  joined  with  the  defendants' 
negligent  act  of  attempting  to  pass  two  cars  in  a  space  that 
was  not  wide  enough  for  them  to  pass  in  safety,  and  that  thus 
the  plaintiff  contributed  to  cause  his  own  injury,  that  defense 
was  already  covered  by  the  plea  of  contributory  negligence. 
But  if  it  was  intended  by  the  plea  to  say  that  the  plaintiff, 
by  voluntarily  taking  that  position,  released  the  defendants 
from  their  duty  to  exercise  the  degree  of  care  due  from  the 
carrier  to  the  passenger,  or  if  it  was  intended  to  say  that  by 
taking  that  position  the  plaintiff  assumed  not  only  the  risk 
incident  to  it,  but  assumed  also  the  risk  of  the  defendants' 
negligence,  then  it  was  not  a  good   plea.     The  passenger 
never  assumes  the  risk  of  the  carrier's  negligence.     There  is 
always  a  risk  of  personal  injury  to  a  person  traveling,  even  if 
there  be  no  negligence  either  on  his  own  part  or  on  the  part 
of  the  carrier.     That  risk  is  incident  to  the  act  of  traveling, 
and  is  greater  or  less  according  to  the  circumstances  and 
conditions.     That  risk  the  passenger  assumes.     But  if  to  the 
danger  incident  to  the  act  of  traveling  under  the  circum- 
stances and  conditions  of  the  particular  case  is  added   a  dan- 
ger caused  by  the  negligence  of  the  carrier,  the  passenger 
does  not  assume  the  risk  of  those  combined  dangers.     If  the 
catastrophe  in  question  did  not  result  alone  from  the  danger 
incident  to  the  act  of  traveling  under  the  given  circumstances 
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and  conditions,  but  resulted  because  to  that  danger  was 
added  the  consequence  of  the  negligent  act  of  the  carrier, 
there  was.no  such  assumption  of  risk  as  would  relieve  the 
carrier  from  liability.  Assumption  of  risk  is  one  thing,  and 
contributory  negligence  is  another.  Curtis  v.  McNair  (Mo. 
Sup.)  73  S.  W.  167.  The  court  did  not  err  in  ignoring  that 
plea  in  its  instructions. 

Instruction  No.  3  given  for  the  plaintiff  begins  as  follows: 
''The  jury  are  instructed  that  if  you  believe  and  find  from 
the  evidence  in  this  case  that  the  servants  of  defendant  St. 
Louis  &  Meramec  River  Railroad  Company,  who  were  in 
charge  of  its  said  east-bound  car  on  the  occasion  mentioned 
in  the  evidence,  prior  to  and  at  the  time  of  the  alleged  injury 
to  plaintiff,  were  not  exercising  ordinary  care  to  avoid  said 
collision,'' etc.  Appellants  complain  of  this  instruction  be- 
cause they  say  that  by  the  use  of  the  words  ''said  collision" 
it  assumes  that  there  was  a  collision,  instead  of  submitting 
the  question  to  the  jury.  There  was  no  dispute  on  that 
point.  The  evidence  of  defendants  showed  that  there  was  a 
collision,  as  well  as  that  of  the  plaintiff.  Although  the  gen- 
eral denial  met  every  fact  stated  in  the  petition  in  issue,  yet 
a  fact  about  which  there  was  no  real  dispute,  and  that  was 
conceded  at  the  trial,  may  be  assumed  in  an  instruction. 

The  defendants  asked  five  instructions,  marked  B,  C.  D, 
£,  and  F,  the  efiect  of  which  were  that  the  plaintiff,  by  tak- 
ing the  position  of  obvious  danger  on  the  step  of  the  plat- 
form, was  not  entitled  to  recover.  From  what  we  have 
above  said,  ft  will  appear  that  there  was  no  error  in  refusing 
those  instructions. 

Instruction  G  asked  by  defendant  was  to  the  effect  that,  if 
the  Meramec  car  at  the  moment  of  the  accident  was  not 
passing  through  the  curve,  the  verdict  should  be  in  favor  of 
the  Meramec  Company.  That  instruction  called  for  a  ver- 
dict for  that  defendant,  even  though  the  Meramec  car  had 
stopped  after  it  had  entered  the  curve,  as  some  of  the  evi- 
dence tended  to  show,  at  a  point  where  the  danger  was 
greatest.     It  was  not  error  to  refuse  that  instruction. 

3.  It  is  earnestly  argued  that  the  damages  awarded  by  the 
jury  are  excessive.  We  do  not  deem  it  necessary  in  this 
opinion  to  discuss  the  evidence  bearing  on  this  point.  It  is 
sufficient  to  say  that  the  assessment  by  the  jury  is  not  so 
much  out  of  the  way  as  to  justify  us  in  invading  their  pe- 
culiar province.  There  is  nothing  to  indicate  that  it  is  not 
the  result  of  calm  judgment,  and  we  will  not  disturb  it. 

We  find  no  error  in  the  record  and  therefore  the  judgment 
is  affirmed.     All  concur. 
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CHOCTAW,  O.  A  G.  RY.  CO.  v.  STATE. 
(Supreme  Court  of  Arkansas,  Dec.  24,  1904.) 

[84  S.  W.  Rep.  502.] 

Carriers — Discrimination— Preference  of  Owners  of  SpurlTracks.* 

Where  all  shippers  in  the  same  situation  at  a  g^iven  point  on  a  rail- 
road are  treated  alike  in  the  matter  of  furnishing^  coal  cars,  the  mere 
fact  that  shippers  who  own  spur  tracks  are  furnished  cars  in  preference 
to  those  who  do  not  own  tracks,  but  require  the  use  of  the  railroad's 
side  tracks,  which  are  needed  by  the  railroad  to  conduct  its  g^eneral 
business  and  serve  the  public,  is  not  a  discrimination,  within  Const, 
art.  17,  §  3,  providing  that  all  persons  shall  have  an  equal  right  to 
transportation  on  railroads,  and  forbidding'  undue  or  unreasonable 
discrimination. 


Nor  is  such  preference  a  violation  of  the  act  of  March  11, 1899  (Acts 
1899,  p.  82,  c.  53),  providing  a  penalty  for  unlawful  discrimination. 

Appeal  from  Circuit  Coart,  Sebastian  County;  Styles  T. 
Rowe,  Judge. 

I  Suit  by  the  state  against  the  Cboctaw»  Oklahoma  &  Gulf 
Railway  Company.  From  a  judgment  for  the  plaintiff,  de- 
fendant appeals.     Reversed. 

Z  E.  B.  Pierce,  for  appellant. 

Ben  Cravens,  Pros.  Atty.,  James  Brizzolara,  and  Jos.  M. 
Hill,  for  the  State. 

WOOD,  J.  This  is  a  suit  to  recover  of  appellant  penalties 
ooder  the  act  of  March  ii,  1899  (Acts  1899,  p.  82,  c.  53),  for 
alleged  unlawful  discrimination  against  one  Arthur  L. 
Rogers,  in  failing  to  furnish  him  cars  for  shipping  coal,  while 
iarnishing  same  to  other  shippers  at  the  same  station.  The 
facts  alleged  to  constitute  discrimination  do  not  differ  in 
essential  particulars  from  the  facts  relied  on  in  the  case  of 
Harp  V.  Choctaw,  Oklahoma  &  Gulf  R.  Co.,  recently  ex- 
haustively considered  by  the  learned  federal  court  of  the 
Western  District  of  Arkansas  in  118  Fed.  169,  and  again  on 
appeal  by  the  Circuit  Court  of  Appeals,  in  125  Fed.  445,  61 
C.  C.  A.  405.  The  law  declared  in  these  cases  on  the  ques- 
tion of  unlawful  discrimination  is  well  supported  by  authority. 
Moreover,  the  Harp  Case  is  thoroughly  in  line  with  the 
doctrine  announced  by  this  court  in  L.  R.  &  Ft.  S.  R.  Co. 
V.  Oppenheimer,  64  Ark.  271,  43  S.  W.  150,  44  L.  R.  A. 
3S3-  We  follow  tlie  Harp  Case,  and  adopt  the  following 
language  of  Judge  Thayer,  as  strictly  applicable  to 
the  undisputed  facts  in  this  record:  '^The  idea  con- 
veyed by  the  word  'preference'  is  that,  as  between  two 
persons  occupying  the  same  situation  or  relation  to 
the    carrier,   one    has    been  preferred   over  the  other,    or 

*See  foot-note  appended* to  State  v,  Chicafiro,  etc.,  R.  Co.  (Neb.)»  13 
R.  R.  R.  336,  36  Am.  A  Eng.  R.  Caa.,  N.  S.,  336. 
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granted  certain  privileges  or  facilities  that  were  not  extended 
to  the  other.  Such  is  not  the  case  which  the  evidence  dis- 
closes. The  plaintiff  had  not  provided  himself  with  a  spur 
track  leading  to  his  mine  for  the  storage  of  cars,  while  other 
shippers  had  done  so.  He  desired  to  make  use  of  the  defend- 
ant's side  track  to  stand  cars  thereon  while  he  loaded  them 
by  the  slow  process  of  hauling  coal  to  the  station  in  wagons, 
and  shoveling  it  thence  into  the  cars.  The  privilege  which 
he  demanded  was  essentially  different  from  that  accorded  to 
other  shippers,  who  had  built  spur  tracks  on  which  cars 
could  be  placed  and  handled  by  the  defendant  with  much 
less  inconvenience  and  risk  than  when  standing  on  its  house 
tracks,  which  it  used  for  handling  other  commodities,  and  for 
switching  purposes,  and  probably  used  at  times  for  the 
passage  of  trains.  We  fail  to  see  how  the  delivery  of  cars 
to  other  shippers  of  coal  on  spur  tracks  which  they  bad 
caused  to  be  built  can  be  fairly  said  to  have  been  a  prefer- 
ence extended  to  them,  or  a  discrimination  against  the  plain- 
tiff, who  desired  to  use  the  defendant's  house  tracks.  The 
privilege  which  the  plaintiff  demanded  was  not  accorded  to 
other  shippers  ocr  a  substantially  similar  privilege.  We 
think,  therefore,  that  he  has  no  just  cause  for  complaint  on 
this  ground." 

Learned  counsel  seek  to  differentiate  the  facts  of  the  Harp 
Case  from  the  facts  shown  in  this  case  by  setting  out  certain 
things  that  were  proved  in  the  Harp  Case  that  appellant  did 
not  prove  in  this  case.  But  these  were  nonessentials.  In 
the  Harp  Case  appellant  may  have  proved  more  than  was 
necessary  to  make  good  its  defense.  In  this  case  it  estab- 
lished enough. 

The  testimony  of  Rogers  shows  conclusively,  at  pages  69, 
70.  71,  and  72  of  the  record,  that  he  was  demanding  cars  to 
be  placed  on  the  tracks  of  the  appellant  at  Hartford,  which 
were  by  the  railroad  company  in  its  general  business,  to  be 
loaded  by  him  with  wagon;  and  at  the  time  he  was  de- 
manding these  cars  to  be  so  placed,  appellant  was  furnishing 
cars  to  shippers  who  had  private  spur  tracks,  that  were  only 
used  for  the  purpose  of  hauling  coal,  and  did  not  interrupt 
the  company's  general  business  at  all.  On  these  spur  tracks 
running  out  to  the  mines,  the  cars  were  placed,  and,  except 
for  a  very  short  interval,  the  shippers  all  loaded  the  cars 
with  coal  by  tipple,  and  not  by  wagon. 

To  constitute  actionable  discrimination,  the  law  con- 
templates an  undue  preference — some  undue,  unjust,  or  un- 
reasonable discrimination.  Const.  Ark.  art.  17,  §  3;  Ry.  v. 
Openheimer,  64  Ark.  271,  43  S.  W.  150,  44  L.  R.  A.  353.  So 
long  as  those  who  are  in  substantially  the  same  situation  with 
reference  to  the  carrier  and  the  commodity  to  be  shipped  are 
treated  with  the  same  consideration  and  accorded  the  same 
privileges,  there  can  be  no  actionable  discrimination.     And 
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there  can  be  no  actionable  discrimination  between  those 
whose  situation  and  relations  to  the  carrier  with  reference  to 
the  commodity  to  be  shipped  are  so  different  as  to  justify  or 
demand  a  diflerence  in  treatment.  For  example,  in  the 
matter  of  furnishing  cars  for  the  shipment  of  coal  from  any 
given  station,  the  railway  company  may,  and  doubtless 
should,  adopt  a  diflerent  rule  for  those  who  load  by  tipple  on 
cars  placed  on  their  own  private  tracks,  used  exclusively  for 
handling  coal,  from  that  it  applies  to  those  who  load  by 
wagon»  on  cars  placed  on  the  tracks  of  the  company,  used  for 
their  general  business.  For  in  the  former  case  the  carrier 
would  not  be  seriously  interrupted  in  the  discharge  of  its 
duty  to  the  public  in  the  transportation  of  passengers,  as 
well  as  all  classes  of  freight,  while  in  the  latter  case  it  would 
be.  It  is  conceded,  and  the  law  is  well  settled,  that  the  rail<- 
road  company  had  a  right  to  make  reasonable  regulations 
upon  which  it  would  receive  the  commodities  that  it  under- 
took to  carry.  In  view  of  the  serious  impediment  that  would 
be  placed  in  the  way  of  the  railway  company  in  the  conduct 
of  its  business,  land  the  discharge  of  its  duties  to  the  travel- 
ing and  shipping  public,  should  the  demands  of  appellee  to 
be  furnished  cars  in  the  manner  indicated  be  complied  with, 
we  think  the  conditions  imposed  upon  him,  and  other  shippers 
similarly  situated,  for  the  receiving  and  shipping  of  coal, 
were  not  unreasonable.  See,  especially,  opinion  of  Judge 
Rogers  on  this  point  in  the  Harp  Case,  supra. 

We  find  nothing  in  the  record  to  warrant  the  conclusion 
that  the  difference  in  treatment  of  shippers  at  Hartford  in 
the  matter  of  furnishing  coal  cars  was  for  the  purpose  of 
favoring  one  shipper's  business  over  that  of  another.  All  in 
the  same  situation  were  treated  exactly  alike,  and  the  con- 
duct of  the  railroad  company  in  the  premises  seems  to  have 
been  superinduced  by  a  desire  to  serve  the  public  in  the 
safest  and  most  expeditious  manner,  rather  than  by  a  desire 
to  pull  down  one  man's  business  while  building  up  another. 

The  statute  making  it  the  duty  of  the  railway  companies, 
Quder  the  law,  to  ''furnish  without  discrimination  or  delay, 
equal  and  sulBBcient  facilities,*'  affords  appellee  ample 
remedy  for  all  damages  he  may  have  sustained  by  reason  of 
any  failure  upon  the  part  of  the  appellant  to  furnish  him  any 
facilities  for  transportation  to  which  he  may  have  been 
entitled.  But  this  is  not  an  action  for  failing  to  furnish 
facilities.  Appellee  seeks  to  recover,  under  a  highly  penal 
statute,  for  unlawful  discrimination.  To  do  this,  he  should 
briog  his  case  within  tbe  prerequisites  declared  in  Ry.  v. 
Oppenheimer  and  Harp  v.  Ry.,  supra.  The  thoroughness 
witb  which  these  cases  were  considered  has  saved  us  much 
labor  in  this.  The  writer  did  not  concur  in  the  Oppenheimer 
Case,  and,  were  this  an  original  question  with  us,  might  have 
a  different  view  now.     While  the  facts  in  the  Oppenheimer 
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Case  were  difierent,  the  principle  announced  and  applicable 
there  is  the  same  here. 

Many  other  questions  were  presented,  but  it  is  unnecessary 
to  decide  them^ 

The  judgment  is  reversed,  and  the  cause  remanded  for 
new  trial. 


GEORGIArsOUTHERN  A  F.  RY.  CO.  v.  JOHNSON,   KING  A  CO. 

(Supreme  Court  of  Georgia,  Nov.  11,   1904.) 

[48  S.  B.  Rep.  807.] 

Carriers  of  Goods— Limiting  Liability— "Reieased." 

Since,  in  this  state,  public  policy  prevents  a  carrier  from  contract- 
ing against  the  results  of  his  own  negligence,  the  contract  to  ship 
goods  ''released"  must  be  construed  to  mean  that  he  is  only  relieved 
from  losses  occasioned  without  his  negligence. 

Same — Same — Burden  of  Proof.* 

Where  goods  are  shipped  ''released,"  the  burden  is  upon  the  carrier 
to  show  that  the  loss  was  within  the  exemption,  and  not  occasioned 
by  his  negligence.     Civ.  Code  1895,  §  2265. 

Conversion. 

Where  there  is  a  suit  for  a  conversion,  the  wrongdoer  cannot  take 
advantage  of  an  agreed  valuation  of  the  property  in  order  to  lessen 
the  amount  of  his  liability. 

Limiting  Liability— Valuation  of  Shipment. 

Where  the  carrier  arbitrarily  fixes  the  value  of  a  particular  con* 
signment,  or  where,  by  the  terms  of  the  printed  bill  of  lading,  there 
is  an  arbitrary  fixing  of  value  before  the  goods  are  inspected,  and 
without  regard  to  their  real  worth,  the  same  will  be  treated  aa  a 
mere  attempt  to  limit  liability,  and  not  a  bona  fide  attempt  to  value 
the  property  shipped. 

Same— Same— Loss  of  Goods — Estoppel. 

But  where,  by  the  act  of  the  psrties,  there  is  a  bona  fide  valuation, 
or  where  the  contents  of  packages  are  unknown  to  the  carrier,  and 
the  valuation  is  placed  thereon  by  the  shipper,  who  thereby  gets  a 
lower  rate  of  freight,  and  the  goods  are  lost  or  damaged,  the  shipper 
is  estopped  from  recovering  beyond  the  valuation  thus  fixed  by  him. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Coart,  Bibb  County;  W.  H.  FeIton» 
Jr.,  Judge. 

Action  by  Johnson,  King  &  Co.  against  the  Georgia 
Southern  &  Florida  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

This  case  was  tried  on  an  agreed  statement  of  facts,  from 
which  it  appeared  that  the  plaintifls  in  the  court  below  filled 
out  duplicate  shipping  tickets,  signed  the  same,  and  sent 
them,  with  shipments  of  candy,  to  the  company's  depot. 
The  contents  of  the  packages  were  unknown  to  the  carrier, 
except  as  indicated  by  the  tickets.     One  of  the  duplicate  re- 

*As  to  the  burden  of  proving  the  carrier's  liability  when  the 
liability  is  limited,  see  foot-notes  appended  to  Cau  v,  Tex.  A  Pac. 
Ry.  Co.  (U.  S.),  13  R.  R.  R.  303,  36  Am.  A  Bng.  R.  Cas.,  N.  8.,  303. 
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ceipts  Signed  by  the  plaintifls  was  retained  by  the  compaDy» 
and  the  other,  signed  by  its  agent,  was  returned  to  the  plain- 
tiffs. The  boxes  contained  candy,  which,  nnder  the  classifi- 
cation of  freights  in  effect  at  the  time,  could  be  shipped  either 
as  first  or  fourth  class;  confectioneries — namely,  candy, 
bonbons,  and  confectionery  not  otherwise  specified — 
beiog  shipped  as  first  class  at  a  high  rate.  Such  ship- 
meats,  ''with  value  limited  to  six  cents  per  pound,  and  so 
expressed  in  the  bill  of  lading,"  are  shipped  as  fourth  class, 
and  at  a  considerably  lower  rate.  On  the  shipping  tickets 
prepared  by  the  plaintiff  in  the  present  case,  and  others  used 
by  the  company,  there  was  printed, ''Candy  released  six  c. 
per  ponnd  valuation;  entire  shipment  released;"  this  stipu- 
lation being  for  the  purpose  of  securing  the  rate  of  freight 
applicable  to  fourth-class  shipment  under  the  Southern 
classification.  It  was  agreed  that  some  of  the  goods  had 
been  damaged  and  others  lost.  The  company  conceded  its 
liability  on  the  basis  of  six  cents  per  pound,  and  tendered  the 
amount  thus  calculated  to  the  plaintiffs,  who  declined  to  re- 
ceive the  same,  insisting  that  they  were  entitled  to  the  real 
value.    The  judge  so  found,  and  the  carrier  excepted. 

John  I.  Hall,  R.  C.  Jordan,  and  Geo.  S.  Jones,  for  plaintiff 
in  error. 
Lane  &  Park,  for  defendant  in  error. 

LAMAR,  J.  The  word  ''released,"  as  used  in  contracts  of 
shipment,  has,  from  usage,  acquired  a  well-defined  meaning, 
though  as  yet  it  does  not  seem  to  have  been  judicially  con- 
strued. No  doubt  the  effect  given  the  term  will  vary  in  the 
different  courts,  according  as  the  law  of  the  state  permits  or 
prohibits  contracts  against  the  results  of  negligence.  In  this 
state,  where  public  policy  forbids  such  limitation,  the  word 
mast  be  held  to  mean  only  that  the  shipper  agrees  to  relieve 
from  all  liability  as  against  which  the  law  allows  the  carrier 
to  exempt  itself  by  contract.  See  Cooper  v.  Raleigh  &  Gas- 
ton R.  Co.,  no  Ga.  662,  36  S.  E.  240;  Hutchinson  on  Car- 
riers, §  250.  But  even  in  such  cases  the  presumption  is 
a^inst  the  carrier,  and  the  burden  is  upon  it  to  establish 
that  the  loss  was  within  the  exception,  and  not  occasioned 
by  its  own  negligence.  Civ.  Code  1895,  §  2265.  Here  there 
was  no  explanation  of  the  circumstances  attending  the  loss, 
and,  admitting  its  liability,  the  carrier  tendered  to  the  plain- 
tiffs the  value  of  the  goods  as  named  in  the  shipping  receipt. 
This  was  declined,  and  the  suit  was  continued  for  the  pur- 
pose of  recovering  the  real  value  of  the  articles  shipped. 

In  au  action  of  trover  or  damages  for  conversion  the  tort 
feasor  could  not  take  advantage  of  his  own  wrong,  nor  lessen 
the  measure  of  his  liability,  by  invoking  an  agreed  valuation 
which  the  plaintiff  may  have  made  for  the  purpose  of  reduc- 
ing the  freight  rate  or  securing  like  collateral  advantage. 

Sai^.,  F.   &   W.  Ry.  Co.  v.  Sloat.  93  Ga.  803,  20  S.  E.  2r9. 
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And  where  there  is  only  a  pretended  valaation  the  same  19 
true;  as,   for  example,   where  clothes  were  valued   by  the 
hundred  pounds.     It  would  have  been  equally  arbitrary,  bat 
with  more  appearance  of  reason,  to  value  them  by  the  yard. 
But  in  either  case  it  was  a  mere  attempt  to  prearrange  the 
amount  of  damages  in  case  of  loss.     Ga.  R.  Co.  v.  Keener,. 
93   Ga.  8o8,  2i   S.  E.  287,  44  Am.  St.  Rep.  197.     So,  limita- 
tions in  the  printed  bill  of  lading,  stating  that  the  company 
will  not  be  responsible  for  loss  of  particular  classes  of  goods 
beyond  a  specified  amount.     Such  figures  are  named  withont 
inspection,  before  the  goods  are  offered,  and   independently 
of  the  real  worth  of  the  property.     In  most  of  the  forms  there 
is  not  even  a  pretense  of  valuation,  but  an  express  stipulation 
that  the  goods  shall  be  taken  as  worth  not  more  than  a  given 
sum,  6r  that  the  company  will  not  be  liable  beyond  a  given 
amount.     Such  stipulations  are  mere  prearrangements  as  to 
the  amount  of  damage,  and  will  not  be  enforced  so  as  to  ex* 
empt  a  negligent  carrier  from  liability   for  the  true  value. 
Wood  V.  So.  Ex.  Co.,  9S  Ga.  452,  22  S.  E.  535.     And  this  is 
so  whether  the  shipper  merely  accepts  a  bill  of  lading  contain- 
ing such  stipulation  or  assents  thereto  in  writing.     Central 
of  Ga.  Ry.  Co.  v.  Murphey,  113  Ga.  514.  38  S.  E.  970,  53  L. 
R.  A.  720.     Candies  do  in  fact  vary  in  quality  and  value  from 
the  cheapest  stick  candy  to  expensive  French  candies.     A 
classification,  therefore,  according  to  value,  is  not  arbitrary. 
Neither  is  it  unreasonable  or  unlawful  for  the  rate  to  be  pro- 
portioned with  reference  to  the  value  and  to  the  amount   for 
which  the  carrier  should  be  held  responsible  in  the  event  of 
loss.     Freight  rates  are  not  based  solely  upon  the  weight  of 
goods  and  the  space  they  will  occupy  in  the  cars.     Nor  does 
diligence  require  that  all  goods  shall  receive  the  same  care. 
Some  may  be  properly  loaded  on  open  cars ;  others  may   be 
forwarded  by  regular  freight  trains;  others,  on  account  of 
their  perishable  nature,  must  be  sent  by  fast  freight;  others, 
because  of  their  great  inherent  value,  must  be  shipped  under 
special  precautions  to  prevent  loss  by  theft.     The  difference 
in  the  quality  and  value  may  create  a  difference  in  the  cost 
of  shipment.    The  carrier  is  entitled  to  some  compensation 
on  the  basis  of  the  difference  in  care  and  expense  attending 
the  shipment,  and  also  for  the  greater  or  less  liability  in 
case  of  loss  or  damage.     He  is  primarily  an  insurer,  and  as 
much  entitled  to  a  premium  as  an  insurance  company.     If 
the  latter  may  charge  more  for  insuring  goods  worth  $5,000 
than  for  those  worth  $1,000.  so  may  the  carrier,  for  the  risk 
incident  to  handling  candy  worth  $1  per  pound,  charge  more 
than  whea  he  hauls  that  worth  only  6  cents  a   pound.     Here 
the  shippers  had  an  option.     They  could  have  forwarded  the 
goods  without  any  statement  as  to  their  classification  or 
valuation,  and  in  case  of  loss  would  have  been  entitled  to 
stand  upon  their  common-law  right,  instead  of  which  they 
classified  and  valued.     The  contents  of  the  boxes  were  un» 
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knowo  to  the  company.  The  statement  on  the  ticket  put  the 
goods  in  the  fourth,  instead  of  the  first,  class,  as  completely  as 
if  they  had  been  called  canned  goods,  or  any  other  article 
listed  in  the  fourth  class.  The  carrier  had  the  right  to  rely 
CD  the  classification  and  valuation  made  by  the  owner.  It 
fixed  a  rate  based  on  such  valuation.  The  shipper  got  the 
benefit  of  the  rate,  and  the  carrier  suffered  the  loss.  And, 
wbile  there  is  much  conflict  on  the  subject,  the  previous  rul- 
ings in  this  state  recognize  that  the  shipper  is  estopped  by 
sach  valaation,  and  cannot  recover  beyond  that  amount 
where  the  loss  was  not  occasioned  by  the  carrier's  conver- 
sion. Central  of  Ga.  Ry.  Co.  v.  Murphey,  113  Ga.  514,388. 
£•  970.  S3  L.  R.  a.  720;  Ga.  R.  Co.  v.  Keener,  93  Ga.  810, 
21  S.  E.  287,  44  Am.  St.  Rep.  197:  Southern  Ry.  Co.  v. 
Horner,  11$  Ga.  381,  41  S.  £.  649  (2).  But  it  is  claimed  that 
the  bills  of  lading  prepared  by  the  company  contained  a  stip- 
alation  that  ''candy  valuation  six  cents  released*'  went  for- 
ward as  fourth  class  and  on  the  lower  rate;  that  this  was  an 
arbitrary  valuation,  and  a  mere  attempt  to  prearrange  the 
amount  of  damages  in  case  of  loss.  But  the  sufiBcient  answer 
to  this  proposition  is  that  here  the  contract  of  shipment  was 
not  evidence  by  such  instrument.  Nor  can  we  know  from 
the  record  the  other  terms  of  such  bill  of  lading,  nor  whether 
thereby  the  shipper  had  an  option.  But  even  in  the  case  of 
bills  of  lading  containing  such  stipulations,  if  the  contents  of 
the  package  and  value  are  unknown,  and  the  carrier  relies 
on  the  valuation  made  by  the  parties,  and  basis  its  rate 
accordingly,  the  mere  fact  that  the  appropriate  bill  of  lading 
has  been  printed  in  advance,  and  to  meet  the  requirements 
of  a  particular  class  of  business,  and  to  save  having  to  write 
ont  the  proper  contract,  would  not  change  the  principle.  It 
coDQes  back  always  to  the  question  as  to  whether  there  has 
been  a  bona  fide  valuation  or  whether  there  is  only  an  attempt 
by  the  company  to  limit  liability  regardless  of  value, 
judgment  reversed.     All  the  Justices  concur. 


HORK8TKIN  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island,  Sept.  26,  1904.) 

[59  Atl.  Rep.  71.] 

Street  Railways — Injuries  to  Pedestrians— Contributory  Negligence.* 
One  who  crosses  a  street  car  track  in  front   of  a  car  which    he  sees 
approaching  him,  at  a  time  when  he  is  not  required  to   cross  by  any 
emergency,  and  is  injured,  is  guilty  of  contributory  negligence. 

Case  for  negligence  by  Samuel  Hornstein  against  the  Rhode 
Island  Company.  On  petition  of  defendant  for  new  trial. 
Petition  granted,  and  judgment  ordered  for  defendant. 

*8ee  foot-note  appended  to  Roenfeldt  v.  St.  Louis  A  S.  Ry.  Co. 
(Mo.),  13  B.  R.  R.  470,  36  Am.  ft  E^ng.  R.  Cas.,  N.  S.,  470. 

14  R  R  R— 26 
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Argued  before  STINESS,  C  J.,  and  TILLINGHAST  and 
DUBOIS.  JJ. 

Page  &  Page  &  Cushiag,  for  plaintifi. 
Henry  W.  Hayes,  Frank  T.  Easton,  and   Lefierts  S.  Hoff- 
man, for  defendant. 

STINESS,  C.  J.  The  plaintiff  testifies  that  ^hen  he 
stepped  off  the  curbing  to  cross  the  street  the  car  was  quite 
a  distance  away  from  him,  and  he  tried  to  cross  the  track  in 
front  of  it.  He  says  there  was  nothing  in  the  way,  and  he 
saw  the  car;  that  the  car  was  coming  moderately,  but  raised 
the  speed  when  he  started  to  cross.  When  he  stepped  upon 
the  first  rail  he  saw  the  car  approaching,  and  he  was  knocked 
down  by  it  just  as  he  stepped  across  to  the  opposite  rail. 
Upon  his  own  statement,  therefore,  he  was  guilty  of  con- 
tributory negligence.  He  says  that  he  crossed ''just  to  be 
safe,''  but,  as  there  was  nothing  else  in  the  street,  he  would 
have  been  perfectly  safe  in  standing  still  until  the  car  had 
passed. 

The  case  is  pressed  upon  the  ground  that  the  car  was  com- 
ing at  great  speed,  yet  this  was  both  seen  and  the  increase  of 
speed  noticed  by  him.  If  such  fact  shows  the  negligence  of 
the  defendant,  it  also  shows  with  equal  clearness  the  plain- 
tiff's contributory  negligence.  The  greater  the  visible 
speed,  the  greater  was  the  carelessness  of  the  plaintiff  in 
trying  to  cross  in  front  of  the  car.  There  was  no  emergency 
to  confuse  him  or  to  require  him  to  cross.  He  could  stop  at 
once.  The  car  could  not.  He  attempted  to  cross  in  front 
of  the  car,  and  failed.  He  deliberately  took  the  chance,  and 
cannot  recover  from  the  defendant  for  the  result  of  his  own 
act,  when  reasonable  prudence  would  have  required  him  to 
wait  for  a  second  or  two  until  the  car  had  passed. 

The  rule  recently  stated  in  Poland  v.  R.  Co.,  26  R.  I.  215, 
$8  Atl.  653,  is  decisive  of  this  case — where  it  was  held  that  a 
child  of  eight  years,  who,  with  an  unobstructed  view  of  an 
approaching  car,  deliberately  crosses  in  front  of  it,  upon  her 
judgment  that  she  can  cross  before  it  reaches  her,  is  guilty 
of  contributory  negligence,  so  as  to  bar  recovery.  For 
stronger  reasons  should  a  man  be  barred  of  recovery. 

Petition  for  a  new  trial  granted,  and  case  remitted,  with 
direction  to  enter  judgment  for  the  defendant. 


STATES  ex  rel.  CRANDALL  v.  CHICAGO,  B.  &  Q.  R.  CO. 

(Supreme  Court  of  Nebraska,  Oct.  20,  1904. } 

[101  N.  W.  Rep.  23.]' 

Carriers — Duty  to  Furnish  Facilities — Discrimination.* 
A  commoti  carrier  of  goods  is  required  to  provide  facilities  for  and 

*See  foot-note   appended  to  State  v.  Chicago,  etc.,  R,    Co.  (Neb.), 
13  R.  R.  R.  336,  36  Am.  Sl  E^ng.  R.  Cas.,  N.  S.,  336. 
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to  receive  and  ship  goods  tendered  at  its  stations  on  payment  or 
tender  of  the  asual  tariff  rates,  and  has  no  right  to  discriminate  or 
fa7or  one  shipper  over  another  in  rates  or  facilities. 

Ssme — ^Same — Unusual  Demand  for  Cars — Apportionment  Among 
Shippers.* 
Bat  this  general  principle  is  subject  to  the  modification  that,  if  the 
carrier  has  furnished  itself  with  cars  snflScient  to  carry  the  freight 
which  may  reasonably  be  expected  to  be  offered  for  carriage,  talcing 
into  consideration  the  fact  that  at  certain  seasons  more  cars  are 
needed,  it  has  exercised  due  diligence  in  that  regard,  and  where, 
through  cansea  which  are  not  within  its  control,  it  cannot  supply  the 
can  temporarily  made  necessary  by  unusual  demand  therefor,  it  is 
entitled  to  apportion  the  same  in  a  fair  and  equitable  manner  among 
its  patrons,  and  cannot  be  compelled  to  provide  one  shipper  with 
cars  to  the  exclusion  of  others. 

Ssme — Same — Discrimination — Sufficiency  of  Evidence. 

Under  the  facts  set  forth  in  the  opinion,  held^  that  no  unjust  dis- 
crimination has  been  proved,  and  that  the  relator  is  not  entitled  to 
the  writ  of  mandamus  prayed  for. 

(Syllabus  by  the  Court.) 

CommissioDers'  Opinion.  Error  to  District  Coutt,  Lan- 
caster County;  Holmes,  Judge. 

Application  by  the  state,  on  the  relation  of  William  J. 
Crandall,  for  writ  of  mandamus  to  the  Chicago,  Burlington 
&  Quincy  Railroad  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

H.  F.  Rose,  for  plaintiff  in  error. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for  defendant  in 
error. 

LETTON,  C.     This  is  an  application  for  a  peremptory 
writ  of  mandamus  to  compel   the  respondent  to  furnish  and 
deliver  to  relator  sufficient  freight  cars  to  enable  him  to  ship 
all  grain  and  mill  products  offered  for  shipment  at  the  railroad 
station  of  the  respondent  at  Firth,  Neb.,  and  to  compel  the 
respondent  to  furnish  equal  facilities  and  privileges  to  the  re- 
lator in  the  matter  of  providing  cars  for  the  shipment  of  grain 
that  are  given  to  his  competitor  in  business,  the  Farmers' 
Grain  &  Lumber  Company.     William  J.  Crandall,  the  relator, 
now  is  and  has  been  engaged  for  a  number  of  years,  at  the 
town  of  Firth,  Lancaster  conn ly,  Neb.,  in  operating  a  niill  and 
elevator,  and  of  buving,  selling,  and  shipping  grain  and  mill 
products.   A  few  years  ago  the  Farmers'  Grain  &  Lumber  Com- 
pany was  organized  by  a  number  of  farmers  residing  in  that 
locality,  for  the  purpose  of  dealing  in  grain,  and   ever  since 
this  corporation  began  business  sharp  competition  has  existed 
between  the  respective  grain  dealers.     Both  of  these  parties 
occupy  elevators  situated  upon  the  line  of  railroad  of  the 
respondent.     It  appears  that  in  the  early  part  of  1903  a  short- 
age of  cars  existed  on  the  lines  of  the  respondent,  and  that  it 
wascompelled  to  apportion  the  cars  available  at  that  time  be- 
tween the  grain  shippers  operating  upon  its  lines  of  railroad, 

•See  (*)  on  page  402. 
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and  it  further  appears  that  during  this  time  the  respondent 
had  furnished  cars  in  equal  number  to  the  rival  grain  dealers 
at  Firth  for  the  shipping  of  grain,  upon  the  theory  that  as  a 
grain  dealer  Crandall  was  entitled  to  an  equal  number  of 
cars  with  the  Farmers'  Grain  &   Lumber  Company,  and,  in 
addition  thereto,  as  a  miller  he  was  entitled  to  whatever  cars 
he  could  use  and  the  railroad  could  furnish  for  the  purpose  of 
shipping  his  mill  products;  but  that,  since  the  mill  products 
for  the  most  part  were  destined  to  Southern  points,  foreign 
cars  were  furnished  him  specially  for  such  shipments.     Under 
this  arrangement,  Mr.  Crandall,  from  the   ist  of  December, 
1902,  to  the  I2th  of   February,  1903,  had   been  furnished    in 
all  102  cars,  while  the  Farmers'  Grain  &  Lumber  Company- 
had  been  furnished  47.     After  the  12th  of  February,  1903,  the 
railroad  agent  at  Firth,  Neb.,  was  instructed  by  C.  B.  Rogers, 
the  division  superintendent,  that  after  that  date  the  rail* 
road  company  would  furnish  Mr.  Crandall  cars  for  flour,  bran, 
and  straight  car  loads  of  corn  meal  as  mill  products,  and  then 
divide  the  remainder  of  the  available  cars  evenly  between 
Crandall  and  the  Farmers'  Grain   &  Lumber  Company,  and 
that  under  this  ruling  mixed  car  loads  of  corn   meal,  chop, 
cracked  corn,   and  sack    corn  would  be  counted  at  their 
capacity  as  cars  loaded  with  grain. 

It  would  seem  that  the  moving  cause  of  this  order  was  the 
fact  that  a  complaint  had  been  made  by  the  Farmers'  Grain 
&  Lumber  Company  to  the  railroad  company  that  Crandall 
was  obtaining  more  than  his  share  of  cars  by  reason  of  his 
shipping  chop  and  qracked  corn  as  mill  products  when  they 
ought  of  right  to  be  counted  as  grain  in  the  division  of  cars, 
and  thus  that  the  Farmers'  Grain  &  Lumber  Company  was 
being  unduly  discriminated  against  in  the  apportionment  of 
cars  furnished.  Following  the  making  of  this  order,  whenever 
Crandall  shipped  a  car  load  of  chop  or  of  mixed  chop  and 
crack  corn  or  oats  the  agent  at  Firth  furnished  a  like  capacity 
of  cars  to  the  Farmers'  Grain  &  Lumber  Company  for  the 
shipment  of  grain,  and  out  of  this  order  and  the  action  of  the 
agent  of  the  railway  company  in  accordance  therewith  this 
controversy  takes  its  rise. 

It  is  apparent  from  the  whole  testimony  that  the  officers  of 
the  railroad  company  endeavored  to  fairly  and  equitably 
apportion  cars  for  the  shipment  of  grain  between  these  con- 
tending parties.  The  determination  of  the  question  at  issue 
depends  almost  wholly  upon  whether  the  article  of  commerce 
which  is  termed  ''course  meal"  or  ''chop"  by  Mr.  Crandall 
and  is  denominated  "cracked  cor.n"  by  the  respondent  and 
the  Farmers'  Grain  &  Lumber  Company,  should  be  con- 
sidered as  grain  for  the  purposes  of  the  apportionment  of 
cars,  or  should  be  classed  as  a  mill  product.  If  this  article  is 
handled  and  dealt  in  by  grain  dealers  and  elevator  proprietors, 
and  is  not  known  under  the  custom  and  usages  of  the  trade 
as  a  mill  product  or  meal,  then  the  Farmers'  Grain  &  Lum- 
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ber  Company  would  be  entitled*  under  the  rule  adopted  by 
the  respondent,  which  seems  to  be  fair  and  reasonable,  to  an 
€qnal  capacity  of  freight  cars  for  shipment  of  grain  to  those 
Qsed  by  Mr.  Crandall  in  the  shipment  of  this  product ;  whereas* 
if  this  article  falls  properly  and  legitimately  under  the  head 
of  mill  products,  and  is  to  be  considered  as  a  manufactured 
article,  Crandall  would  be  entitled  to  such  cars  as  the  railroad 
coold  furnish  him  to  use  in  his  milling  business,  including 
the  shipment  of  this  product,  and,  in  addition  thereto,  with 
as  many  cars  for  grain  shipments  as  were  furnished  to  his 
competitor.  A  sample  of  this  product  taken  from  a  sack  in 
a  car  loaded  by  Mr.  Crandall  was  in  evidence  in  the  district 
court,  and  is  attached  to  the  bill  of  exceptions  in  this  case. 
A  number  of  witnesses  engaged  in  the  elevator  and  grain- 
dealing  business  testified  that  this  article  was  what  is  known 
in  the  trade  as  ^'cracked  corn";  that  it  is  manufactured 
simply  by  crushing  the  corn  between  rollers,  and  is  not 
deaoed  or  bolted  in  any  manner,  the  resulting  product  being 
the  same  as  that  produced  by  the  ordinary  farmers'  feed  mill ; 
while  Crandall  testifies  that  it  is  properly  known  as  ''course 
corn  meal,"  though  admitting  that  it  is  so  produced.  It 
seems  also  that  in  the  southwestern  tarifi  sheet  a  higher  rate 
is  charged  for  corn  chop  than  for  corn,  and  that  on  respond- 
ent's system ''chop'' is  classified  as  a  separate  item.  It  is 
therefore  contended  by  Crandall  that  this  product  is  not 
properly  shipped  as  grain,  but  as  a  mill  product.  Should  the 
'^chop,"  "cracked  corn,"  or  "course  meal,"  as  it  is  variously 
termed,  be  regarded  in  the  distribution  of  cars  as  a  grain  or 
as  a  mill  product?  This  question  is  not  free  from  doubt.  It 
is  shown  that  a  number  of  elevators  in  this  state  which  do 
not  do  a  milling  business  have  had  a  demand  from  their 
costomers  for  cracked  corn  for  feeding  purposes,  and  that  to 
meet  this  demand  they  tave  installed  roller  machinery  for  the 
purpose  of  cracking  the  corn,  and  that  the  article  thus  man- 
nfactured  is  handled  and  sold  as  other  corn  by  grain  dealers. 
On  the  other  hand,  it  is  shown  that  Mr.  Crandall  has  installed 
expensive  machinery  at  his  mill  for  the  purpose  of  man- 
nfacturing  corn  meal.  But  it  is  also  shown  that  in  the  man- 
ufacture of  corn  meal  for  culinary  purposes  the  corn  is  first 
kiJD-dried,  then  cracked  or  ground  between  rollers,  and  after- 
wards bolted,  and  that  in  the  manufacture  by  him  of  this 
"coarse  meal"  or  "cracked  corn"  the  same  rollers  are  used, 
bat  they  are  set  farther  apart,  so  as  not  to  crush  the  grain  so 
finely;  that  the  corn  is  not  kiln-dried,  and  the  product  is  not 
bolted.  The  corn  is  merely  passed  between  the  rollers,  and 
from  there  loaded  into  the  car.  After  examining  the  sample 
attached  to  the  bill  of  exceptions,  and  considering  the  evi- 
dence in  the  case,  we  are  convinced  that  this  substance  prop- 
erly belongs  under  the  head  of  "cracked  corn"  or  "chop," 
and  is  not  in  the  ordinary  acceptation  of  the  term  "meal,"  and 
we  are  further  convinced  from  the  testimony  that  under  the 
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usages  of  the  trade  the  article  is  properly  handled  by  grain 
dealers  as  well  as  millers.  Taking  this  view  of  the  facts 
proved,  we  are  of  the  opinion  that  the  distribution  of  cars  as 
made  by  the  respondent  was  not  unfairly  discriminative 
against  the  relator,  but  that,  in  view  of  all  thecircnmstances» 
he  has  no  reason  to  complain  upon  that  ground. 

The  record  shows  that  considerable  ill  feeling  exists  be- 
tween some  of  the  members  of  the  Farmers'  Grain  &  Lum- 
ber Company  and  Mr.  Crandall,  and  that  certain  charges  and 
complaints  had  been  made  to  the  railway  company  that 
Crandall  had  been  shipping  grain  under  the  guise  of  mill  prod- 
ucts by  covering  part  of  the  contents  of  the  car,  and  thereby 
obtaining  more  than  his  share  of  cars.  We  are  convinced, 
however,  that  these  charges  are  not  warranted  by  the  evi- 
dence, and  that  Crandall  was  honest  and  sincere  in  his  opin- 
ion that  as  a  miller  he  was  entitled  to  all  the  cars  the  railroad 
could  furnish  for  his  use  in  shipping  all  kinds  of  mill  prod- 
ucts, including  therein  ^'cracked  corn,"  and  that  as  a  grain 
dealer  he  was  entitled  to  an  equal  number  of  cars  with  his 
competitor,  excluding  cars  used  for  ''cracked  corn,"  "chop," 
etc.  We  are  further  convinced  that  no  intention  on  the  part 
of  the  respondent's  agents  or  officers  to  discriminate  unfairly 
against  Mr.  Crandall  has  been  shown,  and  that  they  have 
been  placed  in  the  difficult  position  of  trying  to  do  business 
with  two  active  and  jealou3  competitors  in  such  a  manner  as 
to  remain  upon  good  terms  with  both,  a  task  almost  beyond 
human  power. 

"How  happy  could"  they  **be  with  either. 
Were  t'other  dear  charmer  away  !" 

The  brief  of  the  relator  is  largely  devoted  to  the  proposi- 
tion that  a  common  carrier  of  goods  is  required  to  provide 
facilities  for  and  to  receive  and  ship  goods  tendered  at  its 
stations  on  payment  or  tender  of  the  usual  tariff  rates;  that 
it  has  no  right  to  discriminate  or  favor  one  shipper  over 
another  in  rates  or  facilities,  and  that  such  duties  of  common 
carriers  are  enforceable  by  mandamus.  With  this  proposi- 
tion we  agree.  Since  the  briefs  in  this  case  were  filed,  the 
case  of  State  ex  rel.  McComb  v.  Chicago,  B.  &  Q.  Ry.  Co., 
99  N.  W.  309,  has  been  decided  by  this  court.  That  decision 
is  m  accord  with  the  principles  contended  for  by  relator,  but 
with  the  further  qualification  that,  when  the  carrier  has  fur- 
nished itself  with  the  appliances  necessary  to  transport  the 
amount  of  freight  which  may,  in  the  usual  course  of  events, 
be  reasonably  expected  to  be  ofiered  to  it  for  carriage,  taking^ 
into  consideration  the  fact  that  at  certain  seasons  more  cars 
are  needed,  it  has  fulfilled  its  duty  in  that  regard,  and  it  will 
not  be  required  to  provide  for  such  a  rush  of  grain  or  other 
goods  for  transportation  as  may  only  occur  in  any  given 
locality  temporarily,  or  at  long  intervals  of  time.  It  appears 
that  ordinarily  the  respondent  has  cars  enough  to  meet  the 
usual  requirements  of  shippers,  but  that,  owing  to  the  long 
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coal  strike  in  the  East,  conditions  bad  been  abnormal,  and 
the  railroad  company  had  at  this  time  been  unable  to  have  re- 
turned  to  its  line  a  large  number  of  its  cars  which  had  been 
sent  to  points  upon  other  railroads,  and  that  it  had  found  it 
oecessary  to  impose  an  extra  charge  in  the  nature  of  a  per 
diem  for  cars  which  were  retained  by  other  lines  for  more 
than  30  days,  with  the  purpose  of  procuring  an  expeditious  re- 
tarn  of  the  cars;  that,  owing  to  this  scarcity,  it  was  impossi- 
ble to  furnish  at  this  time  all  the  cars  necessary  for  use,  not 
only  by  the  relator,  but  by  all  other  grain  shippers  along  its 
lines  in  this  state.  Under  this  state  of  facts  the  modifying 
principle  above  quoted  applies,  and,  if  no  unjust  discrimina- 
tion appears,  no  shipper  has  the  right  to  complain  because 
he  has  not  been  able  to  obtain  carriage  for  all  the  goods 
which  he  may  desire  transported. 

We  are  of  the  opinion  that  no  failure  of  duty  or  unjust  dis- 
crimination has  been  shown  upon  the  part  of  respondent, 
and  that  the  judgment  of  the  district  court  should  be  aflBrmed. 

AMES,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


BIBB  BROOM  CORK  CO.  v.  ATCHISON,  T.  A   8.  F.  RY.  CO. 

(Supreme  Court  of  Mlnneaota,  Feb.  24,  1905.) 

[102  N.  W.  Rep.   709.] 

Carriers — Duty  to  Ship  Promptly.* 

It  is  the  duty  of  a  common  carrier  to  whom  goods  are  delivered  for 
transportation  to  forward  them  promptly,  and  without  unreasonable 
delay,  to  their  destination. 

Same— Delay — Act  of  God— Proximate  Cause.* 

If  he  fails  to  do  so,  and  negligently  and  carelessly  delays  the  ship- 
ment, and  the  goods  are  overtaken  in  transit  and  damaged  by  an  act 
of  God,  which  would  not  have  caused  the  damage  had  there  been  no 
delay,  he  is  liable,  even  though  the  act  of  God  could  not  reasonably 
have  been  anticipated.  The  negligence  and  unreasonable  delay 
is  such  a  proximate  or  concurring  cause  as  renders   a  carrier    liable. 

Same— Same — Same — Same — Nature  of  Goods.* 

This  rule  applies  whether  the  goods  in  their  nature  are  perishable 
or  non perishable. 

(Syllabus  by  the  Court.) 

Appeal  from  Municipal  Court  of  Minneapolis;  H.  D.  Dick- 
iDSon,  Judge. 

Action  by  tbe  Bibb  Broom  Corn  Company  against  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company.  Verdict 
for  plaintiff.     Prom  an  order  denying  an  alternative  motion 

*See  foot-notes  appended  to  McKenzie  v.  Michigan  Cent.  R.  Co. 
(Mich.),  12  R.  R.  R.  830,  35  Am.  AKng.  R.  Cas.,  N.  8.,  830;  South- 
ern Ry.  Co.  in  Kentucky  v.  Railey  Bros.  (Ky.),  11  R.  R.  R.  494,  34 
Am.  A  ESng.  R.  Cas.,  N.  S.,   494. 
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for  judgment  notwithstanding  the  verdict,  or  for  a  new  trial, 
defendant  appeals.     Affirmed. 

Belden,  Hawley  &  Jamison,  for  appellant. 
A.  W.  Selover,  for  respondent. 

BROWN,  J.     The  facts  in  this  case  are  as  follows:    On  or 
about   May   I2,  1903,    plaintiff  delivered    to    defendant   at 
Stafford,  Kan.,  a  car  load  of  broom  corn,  to  be  transported 
to  Minneapolis,  this  state.     The  route  of  transportation  was 
by  way  of  Kansas  City,  and  defendant  was  to  forward  the  car 
at  that   point,  the  terminus  of  its  line,  over  the  Chicago 
Great  Western  Road.     The  car  reached  the  freightyards  of 
defendant  at  Kansas  City  on   May  23d,  but  defendant  wholly 
failed  and  neglected  to  send  it  forward  of  notify  the  Chicagro 
Great  Western  Company  of  its  arrival,  though  the  evidence 
tends  to  show  that  immediately  after  the  arrival  of  the  car 
at  Kansas  City  defendant  sent  a  messenger  to  communicate 
the  fact  to  the  Great  Western  Company,  and  that  it  was  to 
be  forwarded  over  its  line,  but  through  carelessness  the  mes- 
senger notified  the  Missouri  Pacific  Company  instead,  and 
the  Great  Western  was  not  informed  of  the  matter  at  all.     lo 
consequence  of  the  neglect  of  the  messenger,  the  car  re- 
mained in  the  yards  ol  defendant  until  it  was  submerged   by 
water  in  the  great  flood  occurring  during  the  last  days  of 
May  and  the  first  days  of  June  at  Kansas  City,  and  the  corn 
substantially    destroyed.     After    the    waters    of   the  flood 
had    receded,   defendant,   having    first    offered  to  forward 
the    car    to    Minneapolis  and   plaintiff  having  refused  to 
accept  the  corn  in  its  damaged  condition,  caused   the  same 
to  be  sold,  and  tendered  plaintiff  the  proceeds,  less  freight 
charges.     Plaintiff  brought  this  action  to  recover  the  value 
of  the  corn,  alleging  in  its  complaint  that  it  was  damaged  and 
injured  while  in  the  possession  of  defendant,  through  its  neg- 
ligence and  carelessness.     The  delivery  of  the  corn  to  de- 
fendant for  transportation,  and  that  it  was  damaged  while 
in  defendant's  possession,  are  admitted  in  the  answer,  but  it 
is  alleged  in  defense  that  the  damage  was  caused  by  an  act  of 
God;  that  an  unusual  and  extraordinary  rainfall  occurred  at 
Kansas  City  and  vicinity  at  the  time  the  car  was  in  its  yards, 
causing  the  river  to  overflow  its  banks  and  submerge  defend- 
ant's yards,  the  occurrence  and  extent  of  which  could  not 
have  been  foreseen  or  anticipated.     The  trial  court  instructed 
the  jury  in  part  that,  if  the  corn  was  destroyed  by  an   act  of 
God,  unaccompanied  by  the  concurrent  negligence  of  defend- 
ant, plaintiff  could  not  recover;  but,  in  effect,  left  to  the  jury 
to  say  whether  the  delay  in  forwarding  the  car  was  negli- 
gence, and  whether  such  negligence  concurred  in  causing  the 
damage.     The  jury  returned  a  verdict  for   plaintiff,  and   de- 
fendant   appealed    from   an   order  denying   its  alternative 
motion   for  judgment  notwithstanding  the  verdict  or  for  a 
new  trial. 
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The  only  assigaments  of  error  requiring  consideration  are 
thase  which  challeage  the  charge  of  the  trial  coart,  in  which 
the  jary  was  instracted  that,  if  the  negligent  delay  of  defend- 
aot  in  forwarding  the  car  concurred  in  causing  the  injury  or 
loss  complained  of,  defendant  was  liable.  It  is  contended 
with  mach  earnestness  and  ability  by  defendant's  counsel 
that,  notwithstanding  there  might  have  been  negligent  delay  in 
forwarding  the  car  from  Kansas  City  to  Minneapolis,  but 
for  which  the  corn  would  not  have  been  damaged,  yet  the 
damage  complained  of  resulted  proximately  from  the  floods 
an  act  of  God,  and  that,  as  plaintiff  failed  to  show  that  de- 
fendant was  chargeable  with  neglect  in  not  foreseeing  or 
guarding  against  the  danger,  no  recovery  can  be  had.  The 
question  presented,  then,  is  whether  a  common  carrier  is  lia- 
ble to  the  owner  of  goods  delivered  to  him  for  transportation, 
which  are  damaged  or  destroyed  by  an  act  of  God  while  in 
his  possession,  in  consequence  of  a  negligent  delay  in  for- 
warding them,  whether  the  act  of  God  could  reasonably  have 
been  anticipated  or  not.  The  question  is  an  important  one, 
and  the  authorities  are  not  in  harmony.  We  have  con- 
sidered it  with  care  in  all  its  bearings,  and  reach  the  con- 
clasion  that  the  carrier  is  liable. 

As  a  general  rule,  applicable  to  all  cases  of  negligence,  if 
damage  is  caused  by  the  concurrent  force  of  defendant's  neg- 
lect and  some  other  cause  for  which  he  is  not  responsible, 
including  an  act  of  God,  he  is  nevertheless  liable  if  his  negli- 
gence is  one  of  the  proximate  causes  of  the  injury  com- 
plained of,  even  though,  under  the  particular  circumstances, 
he  was  not  bound  to  anticipate  the  interference  of  the  in- 
terrening  force  which  concurred  with  his  own.  In  the 
application  of  this  rule,  however,  the  authorities  are  not 
agreed.  It  is  held  in  some  states,  as  applied  to  common  car- 
riers, that  a  negligent  delay  in  forwarding  property  delivered 
to  them  for  transportation,  which  are  injured  by  an  act  of 
God,  or  other  cause  for  which  they  are  not  responsible,  and 
coald  not  reasonably  have  been  anticipated,  does  not  render 
the  carrier  liable,  although  the  property  would  not  have 
been  damaged  had  there  been  no  delay,  i  Am.  &  Eng. 
Edc.  Law  (2d  Ed.)  596.  Courts  holding  to  this  rule  place 
their  decisions  on  the  ground  that  the  act  of  God  in  such 
cases  is  the  proximate  cause  of  the  injury,  and  not  the  delay 
in  transportation.  Herring  v.  Ry.  Co.,  loi  Va.  778,  45  S.  E. 
322.  In  other  states  the  opposite  doctrine  is  settled  and 
adhered  to.  Shearman  &  Redfield  on  Negligence,  §  40. 
The  authorities  are  not  at  variance  where  the  property  dam- 
aged is  perishable,  or  inherently  susceptible  to  damage  from 
climatic  influences,  as  sudden  changes  in  the  weather. 
Changes  in  the  whether  are  conditions  which  the  cairier  is 
boand  to  anticipate  as  likely  to  occur,  and  for  injuries  resuit- 
iog  to  perishable  goods  from  such  causes  the  carrier  is  lia- 
ble where  his  negligent  delay  in  forwarding  them  contributes 
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to  cause  the  iDJary.  Goods  in  this  class  are  those  likely  to 
be  damaged  by  freezing  or  from  excessive  heat.  The  author- 
ities are  at  variance,  in  so  far  as  negligent  delay  is  con- 
cerned, only  in  cases  involving  property  not  perishable.  The 
property  in  the  case  at  bar  was  of  that  character,  and  would 
not  have  been  damaged  but  for  the  flood  that  submerged  the 
car  while  in  the  yards  at  Kansas  City;  neither  would  it  have 
been  damaged  had  defendant  forwarded  the  car  to  Minne- 
apolis promptly,  and  without  unreasonable  delay,  as  it  was  re- 
quired by  law  to  do.  So  the  question  is,  was  the  negligent 
delay  of  defendant  in  forwarding  the  car  one  of  the  proximate 
causes  of  the  damage  to  the  corn,  or  did  such  delay  concur 
with  the  flood  in  fact  causing  the  damage?  It  may  be  con- 
ceded, for  the  purposes  of  this  case,  that  the  flood  was  an 
act  of  God;  that  it  was  unprecedented,  and  beyond  the  rea- 
sonable anticipation  of  the  most  prudent  residents  of  the 
vicinity  where  it  occurred;  and,  unless  we  are  to  hold  that 
the  negligent  delay  did  not  render  defendant  liable,  the  case 
must  be  reversed. 

One  of  the  first  cases  reported  in  the  books,  so  far  as  onr 
research  has  extended,  wherein  the  carrier  i?  held  liable  for 
negligent  delay  in  transporting  goods,  not  perishable,  which 
were  injured  in  transit  by  an  overpowering  cause  not  reason- 
ably to  have  been  anticipated,  is  Michaels  v.  N.  Y.  Central 
Ry.  Co.,  30  N.  Y.  564,  86  Am.  Dec.  415.  In  that  case  there 
was  a  delay  of  several  days  in  forwarding  certain  dry  goods 
delivered  to  the  defendant  for  transportation,  which  were 
damaged  in  transit  by  an  act  of  God — a  flood  similar  to  the 
one  in  the  case  at  bar.  In  disposing  of  the  case  and  the 
contention  of  the  railway  company  that  it  was  exempt  from 
liability  for  the  reason  that  the  injury  complained  of  was  the 
result  of  an  act  of  God,  the  court  said:  '^When  a  carrier  is 
intrusted  with  goods  for  transportation,  and  they  are  injured 
or  lost  in  transit,  the  law  holds  him  responsible  for  the  injury. 
He  is  only  exempted  by  showing  that  the  injury  was  caused 
by  an  act  of  God  or  the  public  enemy;  and  to  avail  himself 
of  such  exemption  he  must  show  that  he  was  himself  free 
from  fault  at  the  time.  His  act  or  negligence  must  not  con- 
cur or  contribute  to  the  injury.  If  he  departs  from  the  line  of 
his  duty,  and  violates  his  contract,  and  while  thus  in  fault, 
and  in  consequence  of  that  fault,  the  goods  are  injured  by  an 
act  of  God,  which  would  not  otherwise  have  caused  the  in- 
jury, he  is  not  protected."  That  case  has  been  consistently 
followed  and  adhered  to  in  New  York,  and  is  now  the  settled 
law  of  that  state.  In  Read  v.  Spaulding,  30  N.  Y.  630,  86 
Am.  Dec.  426,  it  was  held  that,  if  a  common  carrier  unrea- 
sonably delays  goods  received  by  him  for  transportation, 
and  they  are  injured  by  an  act  of  God  in  consequence  of  such 
delay,  he  must  show,  to  exempt  himself  from  liability,  that 
the  delay  did  not  contribute  to  or  concur  in  the  injury.  Id 
Condict  V.  Ry.  Co.,  54  N.  Y.  500,  it  was  said  that  it  is  the 
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daty  of  a  common  carrier  to  forward  goods  delivered  to  him 
for  transportation  promptly,  and  within  a  reasonable  time, 
and,  if  a  loss  occurs  in  which  his  negligence  in  part  concurs, 
he  is  liable.     See,  also,  Dunson  v.  Ry.  Co.,  3  Lans.  (N.  Y.) 
26s.     This  doctrine  has  been  followed  and  applied   in  other 
states.     In  Wolf  v.  Express  Co.,  43   Mo.  421,  97  Am.    Dec. 
406.  the  court  laid  down  the  general  rule  in  such  cases  in  the 
following  language:    ''The  act  of  God  which  will  excuse   a 
carrier  must  not  only  be  the  proximate  cause  of  the  loss,  but 
the  better  opinion  is  that  it   must  be  the  sole  cause;  and, 
where  the  loss  is  caused  by  the  act  of  God,  if  the  negligence 
of  the  carrier  mingles  with  it  as  an   active  and  co-operative 
cause,  he  is  still  liable.''     In  Wald  v  Ry.  Co.,  162  III.  545,  44 
N.  E.  888,  35  L.  R.  A.  356,  S3  Am.  St.  Rep.  332,  it  appeared 
that  plaintifi  had  purchased  of  defendant  a  ticket  entitling 
him  to  passage  from   Chicago  to  New  York  upon  one  of  its 
trains  known    as  the    ''Limited  Express."     He  was  also 
entitled,  as  a  matter  of  law,  to  have  his  baggage,  which  was 
checked  at  the  time  he  procured  his  ticket,  forwarded  by  the 
same  train.     The  baggage  was,  however,  by  the  negligence 
of  the  baggageman,  forwarded  from  some  point  on  the  line 
by  the  day  express,  a  train  following  the  "Limited  Express" 
a  number  of  hours  later.     Plaintiff  reached  his  destination  in 
safety,  but  the  day  express  which  carried  his  baggage  was 
overtaken  by  a  flood  at  Johnstown,  Pa. — an  act  of  God — and 
the  baggage  destroyed.     The  court  held  the  defendant  liable, 
saying  in  the  opinion  that  the  unnecessary  delay  of  a  carrier 
which  subjects  goods  in  his  possession  to  loss  by  an  act  of 
God,  which  they  would  not   otherwise  have  met  with,  is  in 
itself  such  negligence  as  will  render  him  liable.     In  Louis- 
ville, etc.,  Ry.   Co.  v.  Gidley,  119  Ala.  523,  24  South.  753,  it 
appeared  that  defendant  delivered  to   plaintifi,  a  common 
carrier,  at  Gadsden,  Ala.,  goods  to  be  transported  to  Philadel- 
phia.    The  carrier  unnecessarily  delayed  forwarding  them  for 
some  days,  and  they  were  in   tbe  meantime  destroyed  by  a 
fire,  for  which  plaintifi  was  in  no  way  responsible,  and  for 
which  it  could  not,  under  its  contract,  have  been  made  liable 
to  the  owner  of  the  goods.     The  court  held  that  the  unnec- 
essary delay  in  shipment  was  the  proximate  cause  of  the 
loss,  and   that  the  carrier  was  liable.     This  rule  of  liability 
is  followed  in   Kentucky.     Cassilay  v.  Young  &   Co.,  4   B. 
Mon.  265,  39  Am.  Dec.  505;  Hernsbeim   v.  Ry.  Co.  (Ky.)  35 
S.  W.  115.     Also  in   Maryland.     Baltimore  &  O.  Ry.  Co.  v. 
Keedy,  75  Md.  320,  23  Atl.  643.     The  foregoing  cases  all   in- 
volve property  not   perishable,  and   the   negligent  delay  was 
held  either  the  proximate  cause  of  the  loss,  or  that  it  con- 
curred with  the  act  of  God  in  causing  the  damage   and  ren- 
dered the  carrier  liable.     Other  cases,  more  or  less  in  point, 
may  be  found  collected  in   36  Am.  St.  Rep.  839.     See,  also, 
Deming  V.  Ry.  Co.,  48  N.  H.  455,  2  Am.  Rep.  267;  Ry.    Co. 
V.  Curtis,  80  111.  324;  Campbell  v.  Morse,  Harp.  (S.  C.)  468; 
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Meyer  v.  Ry.  Co.,  41  La.  Add.  639,  6  South.  2i8,  17  Am.  St. 
Rep.  408;  Missouri,  K.  &  T.  Ry.  Co.  v.  McFadden,  89  Tex. 
138,  33  S.  W.  853;  Pruitt  v.  Ry.  Co.,  62  Mo.  527.  Aod  the 
rule  was,  id  effect,  laid  dowD,  though  the  precise  question 
here  under  consideration  was  not  there  involved,  in  Jones  v. 
Mpls.  &  St.  Louis  Ry.  Co.,  91  Minn.  229,  97  N.  W.  893. 

We  have  examined  the  authorities  holding  the  opposite  of 
this  doctrine,  aDd,  while  tfce  courts  adheriug  to  the  same  are 
of  emiDent  standing,  we  have  do  difficulty  in  adopting  the 
view  of  the  cases  above  cited.  The  rule  that  permits  a  car- 
rier to  excuse  his  negligence  by  an  act  of  God  overtaking  him 
while  thus  in  fault  seems  to  us  unsound.  It  is  based  on  too 
strict  an  application  of  the  rule  of  proximate  cause.  It  is 
the  duty  of  a  common  carrier  to  whom  goods  are  delivered 
for  transportation  promptly  and  without  unreasonable  delay 
to  forward  them  to  their  destinatiou,  and  such  was  defend- 
ant's duty  in  the  case  at  bar.  This  it  failed  to  do,  and  its 
negligence  in  this  respect  is  not  seriously  controverted.  The 
car  arrived  at  its  yards  in  Kansas  City  on  the  23d  of  May. 
and  was  permitted  to  remain  there  without  proper  effort  to 
forward  it  until  it  was  overtaken  by  the  flood.  It  could  have 
been  moved  from  defendant's  yards  on  any  day  after  its 
arrival  prior  to  the  29th  of  May,  and,  had  this  been  done, 
the  corn  would  not  have  been  damaged.  If  defendant  had 
acted  as  required  by  the  terms  of  its  contract,  and  as 
enjoined  by  law,  the  car  would  have  been  forwarded,  and 
would  have  arrived  at  its  destination  prior  to  the  flood.  That 
defendant's  neglect  concurred  and  mil  gled  with  the  act  of 
God  seems  the  only  reasonable  conclusion  the  facts  will  war- 
rant, and  we  feel  safe  in  applying  the  general  rule  that  an 
act  of  God  is  not  in  such  cases  a  defense.  Every  reason  in 
equity  and  justice  relieves  a  carrier  from  the  performance  of 
his  contract  and  from  liability  for  iojuries  to  property  in  his 
custody  for  transportation,  resulting  exclusively  from  an  act 
of  God,  or  other  inevitable  accideDt  or  cause  over  which  he 
has  DO  coDtrol,  and  could  not  reasonably  anticipate  or  guard 
against.  But  reasons  of  that  nature  lose  their  force  and  per- 
suasive powers  when  applied  to  a  carrier  who  violates  his 
contract,  aud  by  his  uureasonable  delay  and  procrastination  is 
overtaken  by  aD  overpoweriDg  cause,  eveo  though  of  a  nature 
not  reasonably  to  be  auticipated  or  foresecD.  If,  but  for  his 
negligence,  the  loss  would  not  have  occurred,  no  sound  rea- 
son will  excuse  hira,  and  he  should  not  be  relieved  by  an  ap- 
plication of  the  abstract  principles  of  the  law  of  proximate 
cause.  No  wrongdoer  should  be  allowed  to  apportion  or 
qualify  his  own  wrong;  and,  if  a  loss  occurs  while  his  wrong- 
ful act  is  Id  operation  and  force,  and  which  is  attributable 
thereto,  he  should  be  held  liable.  Davis  v.  Garrett,  6  Bing. 
716. 

Our  conclusions  are  that  the  trial  court  correctly  instructed 
the  jury,  that  the  record  presents  no  reversible  errors,  and 
the  order  appealed  from  is  affirmed. 
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[84  8.  W.  Rep.  939.] 

Carriage  of  Paaaengera— Degree  of  Care.* 

A  carrier  ia  bound  to  ezerciae  the  greateat  care  conaiatent  with  the 
practicable  operation  of  ita  cara  toward  a  paaaenger,  not  only  while 
he  ia  on  the  car.  but  alao  until  he  haa  alighted  in  aafety. 

Death  of  Pasaenger— Willful  Acta  of  Employaea— Queation  for  Jury. 

In  an  action  againat  the  carrier  for  death  of  a  paaaenger  on  a 
street  car,  under  Rev.  St.  1899,  g  2864,  authorizing  recovery  where 
the  paaaenger  ahall  die  from  an  injury  reanlting  from  or  occaaioned 
by  the  negligence,  unakillfnlneaa,  or  criminal  intent  of  any  aervant 
or  employee  while  running  any  public  conveyance,  etc.,  evidence 
held  anfficient  to  require  aubmiaaion  of  defendant'a  liability  to  the 
jury. 

Same — Fighc  with  Conductor — Liab.lityt 

In  an  action  againat  a  carrier  for  death  of  a  paaaenger,  an  in- 
struction that  if  deceaaed,  juat  before  alighting  from  the  car,  called 
the  conductor  vile  namea,  and  struck  him,  and  the  conductor,  in 
resenting  the  inault  and  repelling  the  aaaault,  atruck  deceaaed,  and 
deceased  dragged  the  conductor  from  the  car,  and  waa  ahot  in  a  fight 
which  enaned  on  the  ground  away  from  the  car,  from  which  ahooting 
deceaaed  died,  plainti£f  waa  not  entitled  to  recover,  waa  proper. 

Same — Same — Instruction.! 

An  inatruction  that  if  deceaaed  curaed  defendant' a  atreet  car 
conductor  while  deceaaed  waa  alighting  from  the  car,  and  at  that 
time  the  conductor  had  not  atruck  deceased  nor  curaed  him,  auch 
conduct  conatituted  a  breach  of  the  peace;  and  if  the  conductor,  in 
resenting  auch  inault,  engaged  in  a  fight  with  deceaaed  on  the  atreet, 
in  the  courae  of  which  deceaaed  waa  ahot,  plaintiff  waa  not  entitled  to 
recover  from  defendant — waa  error,  aa  eliminating  aa  immaterial 
whether  the  conductor  waa  dragged  from  the  car,  aa  defendant' a 
eridence  tended  to  prove,  or  voluntarily  followed  deceaaed  to  the 
sidewalk,  and  there  attempted  to  preaerve  the  peace,  according  to 
plaintiff'a  evidence. 

bame — Same— Liability,  t 

In  an  action  againat  a  carrier  for  death  of  a  paaaenirer  cauaed  by 
in  altercation  with  the  conductor,  an  inatruction  that  if  deceaaed 
struck  the  conductor  before  the  latter  had  made  any  aaaault  upon 
him,  and  a  fight  enaued  on  the  atreet,  off  the  car,  during  which  the 
conductor  ahot  and  killed  deceaaed,  defendant  waa  not  liable,  waa 
erroneoua;  fur  if,  after  atriking  the  conductor,  deceaaed  attempted  to 
get  off  the  car,  and  the  conductor  held  and  beat  him,  and  then  fol- 
lowed him  off  the  car,  and  killed  him,  the  carrier  would  be  liable. 
Same — Same — Same — Evidence — Inatruction.  f 

In  an  action  for  death  of  a  pasaenger  from  injuriea  received  in  an 
altercation  with  the  conductor  there  waa  evidence  that,  after  deceaaed 

*As  to  the  degree  of  care  required  of  a  carrier  of  paaaengers,  aee 
Magrane  v.  St.  Louia  St  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  1,  36  Am.  & 
Eng.  R.  Caa.,  N.  S.,  1;  Johnaon  v.  Seattle  Elec.  Co.  (Waah.),  12  R. 
S.  R.  786,  35  Am.  A  Eng.  R.  Caa.,  N.  S.,  786;  Fitch  v.  Maaon  City  A. 
C.  I4.  Traction  Co.  (Iowa),  12  R.  R.  R.  451,  35  Am.  &  Kng.  R.  Caa., 
N.  S.,  451;  I^gan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R. 
753,  35  Am.  A  Eng.  R.  Caa.,  N.  S.,  753;  St.  Louia  South weatern 
Ry.  Co.  of  Texaa  v.  Parka  (Tex.),  11  R.  R.  R.  688,  34  Am.  A  Eng. 
R.  Caa.,  N.  8.,  688. 

tSee  foot-note  appended  to  Birmingham  Ry.  Light  A  Power  Co.  v. 
MnUen  (Ala.),  10  R.  R.  R.  265,  33  Am.  A  Eng.  R.  Caa.,  N.  8.,  265. 
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struck  the  condactor,  the  latter  began  '^defending  himself"  by 
beating  deceased  with  the  butt  end  of  a  pistol  as  he  was  leaving  the 
car,  and  followed  him,  still  beating  him,  to  the  sidewalk.  Defend- 
ant's evidence  showed  that  the  conductor  was  first  assaulted  by  de- 
ceased, and  then  dragged  ofif  the  car  by  him :  held,  that  an  instruction 
that  if  deceased  assaulted  the  conductor  as  he  was  alighting,  the 
conductor  was  justified  in  defending  himself,  and  if  he  did  defend 
himself  rrom  such  assault,  and  while  so  doing  there  was  a  fight  on 
the  street,  off  the  car,  between  the  deceased  and  the  conductor,  in 
which  deceased  was  shot,  plaintiff  could  not  recover,  should  not  have 
been  given.  „— **^ 

Same— Same— Self-DafenM—Liability.f 

An  instruction  that  if  deceased  pulled  the  conductor  off  a  street 
car  the  latter  was  entitled  to  strike  deceased  in  resistance  thereof, 
and  if  deceased  succeeded  in  pulling  the  conductor  from  the  car,  and 
then  engaged  in  a  physical  conflict  with  him,  the  conductor  was 
entitled  to  resist  any  assault  that  deceased  made  on  him,  and,  even 
if  the  conductor  did  more  than  was  necessary  to  resist  such  assault 
and  in  doing  so  shot  deceased,  the  carrier  was  not  liable  for  its  con- 
ductor's conduct,  was  proper.  * 

Same— Same— Liability.t 

An  instruction  that,  though  the  conductor  voluntarily  followed 
deceased  from  the  car,  and  thereafter  engaged  in  a  physical  conflict 
with  him.  and  as  a  result  thereof  deceased  was  shot  by  the  conductor, 
yet  such  voluntary  act  of  the  conductor  was  no  part  of  his  duty  as 
conductor,  and  defendant  was  not  liable  for  the  consequences  thereof, 
was  erroneous. 

Appeal  from  Circuit  Court,  St.  Louis  County;  Jno.  W. 
McElhinney,  Judge. 

Action  by  Katbryne  O'Brien  against  tbe  St.  Louis  Transit 
Company.  From  an  order  granting  plaintiff  a  new  trial, 
defendant  appeals.     AfiBrmed. 

Boyle,  Priest  &  Lebmann  and  Geo.  W.  Easley,  for  appel* 
lant. 
A.  R.  Taylor,  for  respondent. 

VALLIANT,  J.  Plaintiff  is  tbe  widow  of  Micbael  O'Brien, 
wbo  was  killed  by  a  conductor  of  one  of  defendant's  street 
cars,  as  the  petition  charges,  '^ whilst  in  charge  of  its  said  car 
as  driver  and  controller,  negligently,  and  with  criminal 
intent."     Tbe  suit  is  founded  on  section  2864,  Rev.  St.  1899. 

The  plaintiff's  evidence  tended  to  prove  as  follows: 
Michael  O'Brien,  plaintiff's  husband,  was  a  passenger  on 
one  of  defendant's  street  cars.  His  destination  was  Twelfth 
and  Herbert  streets.  On  approaching  that  crossing  be 
signaled  the  conductor  to  stop  there,  but  the  car  passed 
Twelfth  street,  and  went  on  to  Thirteenth,  and  there  stopped 
for  him  to  alight.  O'Brien  was  provoked  at  being  carried 
past  his  stopping  place,  and  spoke  angrily  to  the  conductor 
about  it,  and  a  quarrel  of  words  between  them  ensued.  Dur- 
ing the  quarrel  O'Brien  was  getting  off  the  platform  of  the 
car  backwards,  facing  the  conductor,  who  was  striking  him, 
or  striking  at  him,  with  the  butt  end  of  a   pistol   be   held   in 

•  tSee  (t)  on  page  413. 
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bis  hand.  When  O'Brien  stepped  down  from  the  platform 
the  conductor  followed  him  to  the  sidewalk,  holding  to  him, 
and  beating  him  with  the  pistol.  Arriving  on  the  sidewalk, 
the  two  men  clinched.  O'Brien  got  behind  the  conductor, 
and  threw  bis  arms  around  him,  holding  his  (the  conductor's) 
arms  down  by  his  side,  and  in  the  struggle  the  conductor 
pointed  bis  pistol  around,  and  fired,  inflicting  a  wound  from 
which  O'Brien  died  two  days  later. 

The  testimony  on  the  part  of  defendant  tended  to  prove  as 
lollows:  When  O'Brien  asked  the  conductor  to  stop  at 
Twelfth  street  the  conductor  said  he  would  give  the  signal, 
but  that  be  did  not  think  the  motorman  would  or  could  stop 
there  because  of  the  condition  ol  the  street.  He  gave  the 
signal,  but  the  car  did  not  stop  until  it  got  to  Thirteenth 
street.  O'Brien  became  angry  at  being  carried  past  Twelfth 
street,  and  used  abusive  language  to  the  conductor,  and, 
passing  the  conductor  on  the  rear  platform,  struck  him  a 
blow  on  the  side  of  the  head,  then  grabbed  him  by  the  lapel 
of  his  coat,  and  dragged  him  off  the  car.  and  struck  at  him 
twice,  but  missed  him.  The  conductor  reached  into  his 
pocket  and  got  his  pistol.  When  he  drew  it  out  he  had  a 
handkerchief  fastened  around  it,  and  he  struck  at  O'Brien  two 
or  three  times,  holding  it  by  the  barrel.  Some  one  at  that 
time  came  up  behind  the  conductor,  and  he  turned  around, 
and  as  he  did  so  O'Brien  seized  him  from  behind,  and  pinned 
bis  arms  down  to  his  side,  and  in  that  way  they  scuffled  and 
fell,  and  in  the  fall  the  pistol  was  discharged. 

Under  the  conflict  in  evidence  as  shown  in  the  above 
statement,  the  jury,  if  properly  instructed,  would  have  been 
jastified  in  returning  a  verdict  for  the  plaintiff  if  they  be- 
lieved her  witnesses  in  preference  to  those  of  the  defendant, 
and  they  would  have  been  justified  in  finding!  for  the  defend- 
ant if  they  believed  its  witnesses  in  preference  to  those  of 
the  plaintiff.  The  verdict  was  for  the  defendant,  but  the 
court  sustained  the  plaintiff's  motion  for  a  new  trial  on  the 
ground  that  it  had  erred  in  the  instructions  given  at  the  re- 
quest of  the  defendant.  The  questions  on  this  appeal  relate 
entirely  to  the  instructions  so  given. 

Appellant  takes  the  position  that,  as  this  killing  occurred 
on  thft  sidewalk,  the  conductor  was  beyond  the  field  in  which 
his  act  as  servant  was  chargeable  to  the  master,  and  for  that 
reason  the  plaintiff,  on  her  own  evidence,  was  not  entitled  to 
go  to  the  country.  We  have  now  to  look  not  only  to  the  law 
oi  master  and  servant,  but  also  to  that  of  carrier  and  pas- 
senger. It  is  the  duty  of  the  carrier  not  only  to  exercise 
care  to  carry  the  passenger  safely  to  his  destination,  but  also 
to  afford  him  opportunity  to  alight  in  safety.  In  Thompson 
on  Neg.  vol  3,  §  3518,  it  is  said:  ''At  the  outset  it  is  to  be 
remembered  that  the  person  attempting  to  alight  from  the 
carrier's  vehicle  is  still  a  passenger  until  he  has  accomplished 
the  act  of  alighting  in  safety,  and  that  the  street  car  com- 
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pany  is  a  carrier  of  passengers,  and  owes  to  the  passenger 
attempting  to  alight  that  very  high  degree  of  care  and  atten- 
tion   which  the  law  puts  upon  it  generally,  to  the  end  of 
promoting  the  safety  of  its  passengers.     The  degree  of  care 
required  under  these  circumstances  has  been  described  as  the 
greatest  care  consistent  with  the  practicable  operation  of  its 
cars.*'    While  the  passenger  is  in  the  carrier's  vehicle  he  is 
entitled  to  protection  from  assault,  even  from  strangers,  if, 
by  the  exercise  of  the  degree  of  care  devolving  on  the  carrier, 
it  can  be  afiorded ;  and,  a  fortiori'  the  carrier  owes  it  to  his 
passenger  not  to  maltreat  him  try  the  hands  of  its  own  serv-* 
ants.     Huchinson  on  Carriers,  §§   595,  596.     Quoting  again 
from  Thompson  on  Negligence,  vol.   3,  §§  3185,  3186,  the 
author  says  that  the  law  implies  not  only  an  agreement  to 
carry  safely, ''but  also  an  agreement  for  kind,  considerate^ 
respectful,  and  decorous  treatment  to  the  passenger  at  the 
hands  of  the  carrier's  own  servants.     *    *    *    Xfae  carrier 
is  liable  absolutely,  as  an  insurer,  for  the  protection  of  the 
passenger  against  assaults  and  insults  at  the  hands  of  its  own 
servants,  because  the  contracts  to  carry  the  passenger  safely 
and  give  him  decent  treatment  en  route."     If  it  be  conceded, 
therefore,  that  under  the  law  of  master  and  servant  the  con- 
ductor was  outside  of  the  field  of  his  employment  when  he 
followed  (if    he  did  so)  this  man    to  the    sidewalk    and 
assaulted  him,   still,  under  the  law  of  carrier  and  passenger, 
the  man  was  under  the  care  and  entitled  to  the  protection  of 
the  carrier  not   only  while  he  was  in  the  car,  but  while  he 
was  alighting,  and  until  the  act  of  alighting  had  been  entirely 
accomplished.     Whilst  it  is  true  a  conductor  is  not  employed 
to  follow  passengers  out  to  the  sidewalk  and  beat  or  shoot 
them,  yet  they  are  employed  to  protect  them  from  assault 
while  they  are  leaving  the  car,  and  to  see  that  they  alight  in 
safety.     If  a  stranger  on  the  car  had  done  to  this  man  what 
the  evidence  for  plaintifi  tends  to  show  the  conductor  did, 
and  if  the  conductor  could  have  prevented  the  wrong  by  the 
exercise  of  a  very  high  degree  of  care,  and  failed  to  do  so, 
the  defendant  would  have  been  liable.     With  what  stronger 
reason,  therefore,  is  the  defendant  liable  when  the  conductor 
himself  is  the  offender.     But,   whilst  care  on  the  part  of 
the  carrier  for  the  safety  and  kind  treatment  of  the  passenger 
are  required,  yet  so,  also,  are  required  care  on  the  part  of  the 
passenger  for  his  own  safety  and  decent  behavior.     I(  the 
passenger  assaults  the  conductor,  the  latter  has  a  right  to  de» 
fend  himself;  and  if  in  a  personal  combat  between  the  pas- 
senger and  the  conductor,   brought  on  by  the  passenger's 
wrongful  assault,  the  latter  is  injured,  the  carrier  is  not  lia- 
ble.    If,    as  the    defendant's  evidence    tended    to    prove, 
O'Brien  struck  the  conductor,   and  then  seized  him,  and 
dragged  him   of!  the    car  to  the  sidewalk,    it  was  then  an 
affair  between  man  and  man,  and  the  defendant  was  not  lia- 
ble for  what  happened  on  the  sidewalk.     It  was  a  fair  case,. 
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under  the  evidence,  for  the  jury,  if  the  instructions  had  been 
right. 

The  following  are  the  only  instrnctions  criticised: 

"(2)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff's  husband,  just  before  alighting 
from  said  car  at  Thirteenth  and  Herbert,  called  the  con- 
dnctor  thereof  vile  names,  and  struck  said  conductor,  and  that 
said  conductor,  in  resenting  said  insult  and  repelling  said 
assault,  then  struck  plaintiff's  husband,  and  that  he  dragged 
said  conductor  from  said  car,  and  that  a  fight  then  ensued  on 
the  ground,  off  of  said  car,  between  him  and  said  conductor, 
in  which  said  plaintiff's  husband  was  shot,  and  that  as  a  re- 
sult of  said  shooting  he  died,  then  said  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  must  be  for  the  defend- 
ant. 

"(3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff's  husband  cursed  the  conductor  on 
said  car,  and  called  him  vile  names,  while  in  the  act  of 
alighting  from  said  car,  and  that  at  that  time  said  conductor 
bad  neither  struck  plaintiff's  said  husband  nor  cursed  him, 
SQch  conduct  on  the  part  of  said  plaintiff's  husband  was  dis- 
orderly, and  constituted  a  breach  of  the  peace;  and  if  they 
farther  believe  from  said  evidence  that  said  conductor,  in  re- 
senting said  insult,  engaged  in  a  fight  with  said  plaintiff's 
hnsband  on  the  street  off  of  said  car,  but  not  upon  said  car, 
in  the  course  of  which  said  plaintiff's  husband  was  shot  and 
that  he  died  from  said  injuries,  then  said  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  must  be  for  the  defend- 
ant 

"(4)  If  you  find  from  the  evidence  in  this  case  that  plain- 
tiff's husband  struck  the  defendant's  conductor  before  said 
conductor  had  made  any  assault  whatever  upon  him,  and  if 
yon  further  believe  from  the  evidence  that  said  plaintiff's 
hnsband  and  said  conductor  then  engaged  in  a  fight  on  the 
street,  off  said  car,  in  the  course  of  which  said  plaintiff's 
hnsband  was  shot,  and  although  you  find  that  said  plaintiff's 
hnsband  died  as  a  result  of  said  injury,  the  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  must  be  for  the  defend- 
ant 

^'(5)  The  court  instructs  the  jury  that  if,  from  the  evi- 
dence, they  believe  that  plaintiff's  husband  assaulted  the 
conductor  of  said  car  as  he  was  alighting  therefrom,  said 
conductor  was  justified  in  defending  himself;  and  should  they 
further  believe  from  the  evidence  that  said  conductor  did  de- 
fend himself  from  said  assault,  should  they  find  there  was 
one,  and  that  while  so  defending  himself  there  was  a  fight  00 
the  street  o£f  of  said  car  between  plaintiff's  husband  and  said 
condnctor,  in  which  said  plaintiff's  husband  was  shot,  and 
that  as  a  result  of  said  shooting  he  died,  then  said  plaintiff  is 
not  entitled  to  recover. 

"(6)  If  the  jury  believe  from  the  evidence  that  the  de- 
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ceased  seized  the  conductor,  and  pulled  him  off  the  car,  then 
the  conductor  had  a  right  to  strike  the  deceased  for  the  pur- 
pose of  resisting  being  pulled  from  the  car,  and  if  the  jury 
further  believe  that  deceased  succeeded  in  pulling  the  con- 
ductor from  the  car,  and  then  engaged  in  a  physical  conflict 
with  him,  then  the  conductor  had  a  right  to  resist  any- 
assault  that  deceased  made  on  him ;  and,  even  if  the  jury  be- 
lieve that  the  conductor  did  more  than  was  necessary  to  re- 
sist such  assault,  in  doing  so  shot  deceased,  yet  the  defendant 
is  not  liable  for  the  conduct  of  such  conductor,  and  the  ver- 
dict must  be  for  defendant. 

''(7)  Although  the  jury  believe  from  the  evidence  that  the 
conductor  voluntarily  followed  the  deceased  off  the  car,  and 
there,  and  not  upon  said  car,  got  into  a  physical  conflict  with 
him,  and  as  a  resalt  of  such  conflict  deceased  was  shot  by 
the  conductor,  as  alleged,  yet  such  voluntary  act  of  the  con- 
ductor in  getting  off  said  car,  and  voluntarily  engaging  in  a 
conflict  with  deceased,  and  voluntarily  shooting  him,  was  oo 
part  of  his  duty  as  conductor,  and  defendant  is  not  liable  for 
the  consequences  of  such  shot,  and  the  verdict  must  be  for 
defendant." 

From  the  principles  above  laid  down  we  conclude  that 
there  was  no  error  in  instruction  No.  2.  It  supposes  the 
case  in  which  the  plaintiff's  husband  was  the  assailant,  and, 
instead  of  being  interferred  with  in  leaving  the  car,  be 
dragged  the  conductor  to  the  sidewalk,  and  the  combat  there 
was  the  natural  result  of  his  own  conduct. 

Instruction  3  is  erroneous.  It  supposes  the  case  of  the 
passenger's  disorderly  conduct  while  in  the  act  of  alighting  in 
cursing  and  calling  the  conductor  a  vile  name,  thereby  caus- 
ing a  breach  of  the  peace,  and  the  conductor,  resenting  the 
insult,  engaged  in  a  fight  with  him  on  the  street,  off  the  car, 
in  which  fight  the  passenger  was  shot.  The  writer  of  that 
instruction  had  in  mind  the  authority  of  the  conductor  to  pre- 
serve the  peace.  A  conductor  is  charged,  for  the  protection 
of  his  passengers,  with  the  duty  of  preserving  the  peace  on 
the  car  of  which  he  is  in  control.  But  in  this  instruction  the 
duty  of  the  conductor  to  preserve  the  peace  in  the  interest  of 
his  passengers  is  merged  in  his  own  right  to  resent  an  insult. 
The  instruction  drops  out  of  view,  as  if  it  were  immaterial, 
the  question  of  whether  the  conductor  was  dragged  off  the 
car,  as  defendant's  evidence  tended  to  prove,  or  voluntarily 
-followed  the  plaintiff's  husband  to  the  sidewalk,  and  there 
undertook  to  preserve  the  peace.  It  would  be  an  extraordi- 
nary case  (of  which  no  example  now  occurs  to  us)  that  would 
justify  a  conductor,  in  his  capacity  as  a  preserver  of  the 
peace,  to  follow  the  offender  to  the  sidewalk.  And  even  in 
suppressing  violent  conduct  to  preserve  the  peace  the  ques- 
tion of  whether  unnecessary  force  was  used  should  be 
considered,  and  that  question  was  omitted  in  the  third  in- 
struction. 
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The  fourth  instruction  is  to  the  effect  that,  if  O'Brien 
struck  the  conductor  before  the  latter  had  made  any  assault 
on  him,  and  a  fight  ensued  on  the  street,  off  the  car,  during 
which  the  conductor  shot  and  killed  O'Brien,  the  defendant 
is  not  liable.  Suppose  it  had  all  happened  on  the  car;  sup- 
pose O'Brien  struck  the  conductor,  and  a  fight  ensued,  and 
ia  the  coarse  of  the  fight  the  conductor  drew  his  pistol,  and 
shot  him — can  we  say  with  those  facts,  and  nothing  more, 
that  the  company  was  not  liable?  The  law  does  not  degrade 
the  manhood  of  a  conductor.  He  is  entitled  to  resent  an 
insult  or  an  assault;  but  an  insult  or  a  blow  does  not,  under 
all  circumstances,  justify  the  killing  of  the  assailant.  Even 
if  the  slayer  was  answering  to  an  indictment  in  such  case,  he 
would  have  to  show  something  more  than  that  he  had  been 
iosalted  or  struck,  in  order  to  be  entirely  acquitted.  But 
here  we  are  supposing  a  man  who,  although,  it  may  be,  was 
misbehaving,  yet  still  was,  in  a  measure,  under  the  care  and 
protection  of  this  conductor,  who  was  then  and  there  pro 
bac  vice  the  carrier  itself.  Can  it  be  said  that  because  the 
man  was  abusive  in  his  language,  and  struck  the  conductor, 
the  latter  had  the  right  to  shoot  him  down?  If  the  company 
would  be  liable  under  those  facts  if  the  killing  occurred  on- 
the  car,  then  it  might  or  might  not,  according  to  circum- 
stances, be  liable  if  the  killing  occurred  off  the  car.  If,  after 
striking  the  conductor,  the  deceased  seized  him,  and  pulled 
him  off  the  car  to  the  sidewalk,  and  the  fight  there  ensued, 
the  defendant  would  not  be  liable.  But  if,  after  striking  the 
conductor,  the  man  was  trying  to  get  off  the  car,  and 
the  conductor  was  holding  him,  and  beating  him,  and  thus 
followed  him  to  the  sidewalk,  and  killed  him,  the  company 
would  be  liable.     Instruction  4  therefore  was  erroneous. 

The  fifth  instruction  leaves  out  of  view  the  question  of 
whether  the  conductor,  after  being  struck  by  the  deceased, 
began  "defending  himself"  by  beating  him  with  the  butt 
end  of  his  pistol  as  he  was  leaving  the  car,  and  followed  him, 
still  beating  him,  to  the  sidewalk,  as  the  plaintiff's  evidence 
tends  to  prove,  or  was  first  assaulted  and  then  dragged  off  the 
car  by  the  plaintiff's  husband,  as  the  defendant's  evidence 
tended  to  prove.  Under  this  instruction,  if  the  plaintiff's 
husband  struck  the  conductor  before  leaving  the  car,  then,  as  a 
matter  of  personal  defense,  the  conductor  had  a  right  to  fol- 
low the  deceased  off  the  car,  beating  him  with  his  pistol, 
QOtil  they  reached  the  sidewalk,  and  then  killed  him,  without 
involving  the  defendant  in  liability  for  his  act.  That  instruc- 
tion should  not  have  been  given. 

From  what  has  already  been  said,  it  was  not  error  to  give 
the  sixth  instruction,  but  it  was  error  to  give  the  seventh. 

The  learned  judge  decided  correctly  in  sustaining  the  mo- 
tion tor  a  new  trial  on  account  of  errors  in  the  instructions. 

The  judgment   is  affirmed.     All  concur,   except  ROBIN- 
SON, J.,  absent. 
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LEWARK  et  al.  v.  NORFOLK  ft  S.R.  CO. 
(Supreme  Court  of  North  CaroUna*  Feb.  21»  1905.) 

[49  S.  E.  Rep.  882.] 

Carriers— Loss  of  Goods— Measure  of  Damages.* 

In  an  action  against  a  earlier  for  loss  of  a  consignment  of  ioe^ 
shipped  by  plaintiffs  to  themselves,  plaintiffs  were  not  entitled  to 
recover  for  the  loss  of  fish,  for  the  packing  of  which  they  intended 
to  use  the  ice,  in  the  absence  of  any  evidence  that  the   carrier  knevr 

or  should  have  known  that  the  ice  was   intended    for    that   purpose  ;. 

the   damages  being  limited   to  the  value   of  the  ice  at  destination  at 

the  time  it  should  have  arrived. 

Appeal  from   Superior  Court,    Currituck  County;  E.  B. 
Jones,  Judge. 

Action  by  H   Lewark  and  othera  against  the  Norfolk  & 
Southern  Railroad  Company.     From  a  judgment  in  favor  of 
pUintifis  for  lesa  than  the  relief  demanded,  they  appeal. 
A£Brmed. 

E.  F.  Aydlett,  for  appellants. 
Pruden  &  Pruden,  for  appellee. 

BROWN,  J.  On  November  14,  1902,  the  plaintifis  had 
shipped  from  Norfolk,  Va.,  to  themselves,  at  Church  Island* 
N.  C,  two  tons  of  ice,  over  the  defendant's  line.  The  ice 
was  never  delivered,  although,  by  due  course,  it  should 
have  reached  Church  Island  the  same  day  it  was  shipped. 
It  was  admitted  the  plaintifis  were  dealers  in  fish,  and  de- 
sired the  ice  for  their  own  use.  The  sole  exception  in  the 
record  presents  the  question  as  to  the  measure  of  damages. 
His   honor  in  the  court   below  charged  the  jury  that  the 

*As  to  what    damages  are   recoverable  for  loss  of,  or  injury  to,  or 
delay  in  delivering  freight,  see  foot-note  appended  to  Louisville  &  C. 
Packet    Co.  v,  Bottorff  (Ky.),    13    R.  R.  R.  263,  36    Am.  &  Bng.  R. 
Cas.,  N.  S.,  263;  Ryland  &  Ranking  v,  Chesapeake   O.  Ry.  Co.   (W. 
Va.),  13  R.  R.  R.  279,  36  Am.  &  E^ng.  R.  Cas.,  N.  S.,  279  (delay  in 
delivering  freight) :  Outland  v.  Seaboard  A.  I/.  Ry.  Co.  (N.  Car.),  10 
R.  R.  R.  476,  33  Am.  &  Kng.  R.  Cas.,  N.    S.,  476  (measure  of   dam- 
ages for  breach   of  contract  to  furnish   cars  for   freight) ;  Nelson  v. 
Great  Northern  Ry.  Co.   (Mont.),  9  R.  R.  R.  311,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  311  (instruction  authorizing   recovery  of   expenses    for 
feeding  rendered  necessary  by  condition  of  sheep  at  place  of  delivery 
was  erroneous  as  allowing  double  damages) ;  Cleveland,   etc.,  R.  Co. 
V.  Patton  (111.),  9  R.  R.  R.  336,  32  Am.  &  £ng.  R.  Cas.,  N.  S.,  336, 
(measure  of  damages  for  injuries    to  stock    in  transit) ;  LouiBville  6c 
N.  R.  Co.  t/.  Hull  (Ky.),  3  R.  R.  R.  56,  26  Am.  A  Bng.  R.  Cas.,  N. 
S.,  56  (excessive  verdict  for  delay  in  shipment  of  corpse) ;  Southern 
Ry.  Co.  v.  Horner  (6a.),  3   R.  R.  R.  47,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  47  (interest   cannot  be  recovered  in  actions  ex  delicto) ;  Gulf,  C. 
A  S.  F.  Ry.  Co.  v,  Houghton  (Tex.),  3  R.  R.  R.  697,  26  Am.  &  Eng. 
R.  Cas.,  N.  ^.,  697  (measure  of  damages    recoverable  against    con- 
necting carriers  for  improper  treatment  of    cattle) ;  note,  19    Am.  & 
Eng.  R.  Cas.,  N.  8.,  627  (interest) ;  St.  Louis  S.  W.  R.  Co.  v.  Smith 
(Tex.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  St.  Louis,  etc.,  Ry.  Co. 
«.  De^Shong  (Ark.),  6  Am.  &  Eng.  R.  Cas.,  N.    S.,  773  (measure  of 
damages  for  injuries  to  live  stock  in  transit). 
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measure  of  damages  was  the  valae  of  the  ice  at  Charchi 
Island  on   November   14,    1902.     To    this    instrnction    the 
plaintiffs  excepted.     We  find  no  error  in  the  instrnction. 
The    general    rale  for  the  measure  of  damage  is  tersely 
stated    in   Ashe  v.  De  Rosset,    50  N.   C.  299,  72  Am.  Dec. 
552:    "When  one  violates  his  contract,  he  is  liable  only  for 
socb  damages  as  are  caused  by  the  breach,  or  snch,  as  being 
incidental   to  the  act  of  omission   or  commission,   as  the 
natural  consequences  thereof  may  reasonably  be  presumed 
to  have  been  in  the  contemplation   of  the  parties  when  the 
contract   was  made."     In  the  well-known  case  of  Hadley  v. 
Bazendale,  9  Ezc.  341,  the  plaintiff  sought  to  recover  dam«- 
ages   which   grew  out  of  the  special  circumstances  under 
which  the  contract  was  made,  i.  e.,  the  stopping  of  plaintiff's 
mill  in  consequence  of  the  nonnjelivery  of  a  shaft  which  was 
necessary  to,  and  was  ordered  for,  its  operation.     This  was 
refused,  and  the  court  says  in  respect  to  it:    ''If  the  special 
circumstances  under  which  the  contract  was  made  were  com«- 
mnnicated  to  the  defendant,  and  thus  known  to  both  parties* 
the  damages  resulting  from   the  breach  of  such  contract, 
which   tbey  would  reasonably  contemplate,   would  be  the 
amonnt   of  injury  which    would   ordinarily  follow  from   a 
breach  of  contract  in  the  special  circumstances  so  known  and' 
commnoicated.     But  on  the  other  hand,  if  these  special  cir- 
cumstances were  unknown  to  the  party  breaking  the  con- 
tract, he,  at  most,   could  only  be  supposed  to  have  had  in 
contemplation  the  amount  of  injury  which  would  arise  gen- 
erally and  in  the  great  number  of  cases,  not  affected  by  any 
special  circumstances,  from  such  a    breach    of    contract." 
See,  also,  Boyle  v.  Reader,  23  N.  C.  607;  Foard  v.  Railroad, 
S3  N.  C.  235*  78  Am.   Dec.  277.     The  plaintiffs'   contention 
is  that  the  measure  of  damage  is  the  loss  on  fish.     Such  dam- 
ages are  too  remote,  and  could  not  have  reasonably  been 
within  contemplation  of  the  defendant  company  when   it 
accepted  the  ice  for  shipment.     ^'If  every  one  were  answera- 
ble for  all  the  consequences  of  his  acts,  no  one  could  tell 
what  were  bis  liabilities  at  any  moment."     3  Parsons  on 
€ont.  (5th  Ed.)  179.     "Every  defendant  shall   be  liable  for 
those  consequences  which   might  have  been  foreseen   and 
accepted  as  the  result  of  his  conduct,  and   not  for  those  he 
could  not  have  foreseen,  and  therefore  was  under  no  moral 
obligation  to  take  into  his  consideration."     Id.  5.     When 
the  defendant  accepted  the  ice  at  Norfolk  for  shipment,  it 
could  not  foresee  that  the  plaintiffs'   fish  would   be  spoiled, 
or  that  the  ice  could  be  used  for  packing  fish.     The  defend- 
aot  did  not  know  that  plaintiffs  had  any  fish  at  the  time  the 
ice  was  shipped,  nor  is  there  any  evidence  that  defendant 
knew  it  at  any  time.     II  the  plaintiffs  had  shown  by  evidence 
that  the  defendant  knew  or  should   have  known,  from  facts 
and  circumstances  connected  with   the  shipment,  or  other- 
Hfise,  that  the  ice  was  intended  by  the  plaintiffs  for  packing 
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fish,  the  plaiDtiSs  would  have  brought  their  case  within  the 
exception  to  the  general  rule.  We  have  examined  the  evi- 
dence with  care,  and  fail  to  find  any  which  could  reasonably 
bring  to  the  defendant's  knowledge  the  fact  that  the  ship- 
ment was  other  than  an  ordinary  shipment.  It  had  no 
knowledge  of  the  special  purpose.  Neal  v.  Hardware  Co., 
122  N.  C.  105,  29  S.  £.  g6,  65  Am.  St.  Rep.  697,  pressed 
upon  our  attention  by  the  plaintiffs'  counsel  in  his  brief  and 
oral  argument,  differs  materially  from  the  case  at  bar. 
Tobacco  flues  are  different  commodities.  Ice  is  something 
of  general,  every  day  use  all  the  year  round,  and  required  for 
many  different  purposes.  Persons  living  in  localities  where 
tobacco  is  cultivated  are  presumed  to  know  what  a  tobacco 
flue  is  intended  for,  and  that,  if  tobacco  is  not  cured  promptly 
when  cut,  serious  loss  will  result.  In  Sledge  v.  Reid,  73  N. 
C.  440,  Mr.  Justice  Bynum  says:  ''The  loss  of  the  crop, 
though  following  the  loss  of  the  mule,  was  neither  a  necessary 
nor  natural  consequence.  *  *  *  The  value  of  the  mule 
.taken,  and  the  hire  of  another,  is  the  measure  of  the  plaintiff's 
damage.  Anything  beyond  this  would  be  too  remote  and 
conjectural,  and  would  lead  the  courts  into  a  boundless  field 
of  investigation."  See,  also,  Wood's  Mayne  on  Damages, 
§§  26,  40.  It  is  useless  to  multiply  authorities,  as  the 
measure  of  damages  in  contracts  for  the  sale  or  delivery  of 
personal  property  has  been  discussed  in  many  cases  in  the 
recent  Reports  of  this  court,  and  we  find  nothing  in  any  of 
them  to  support  the  plaintiffs'  contention. 
The  judgment  of  the  superior  court  is  affirmed. 

CONNOR,  J.,  concurs  in  result. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  CANTON  MII^LING  CO. 

(Supreme  Court  of  Kansas,  Feb.  11,  1905.) 

[79  Pac.  Rep.  656.] 

Carriers — Transportation  of  Grain— Shortage.* 

Section  7  of  chapter  100,  p.  176,  Laws  of  1893,    providing    that    no 
defense  to  an  action  against  a  railway  company  for   the    recovery  of 

*Aa  to  the  right  of  a  railroad    company    to    limit  its  liability    for 
loss  of,  or  injury  to,  freight  to  its  own  line,  see  Hartley  v.  St.  Louis 
K.  A  N.  W.  R.  Co.  (Iowa),  1  R.  R.  R.  569,  24  Am.  A  Eng.  R.  Cas.,  N. 
S.,  569;  Fremont,  E.  &  M.  V.  R.  Co.  v.  New  York,  C.r&    St.  L.  R. 
Co.   (Neb.),  5  R.  R.  R.  470,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  470;  foot- 
note appended  to  Pittsburg,  C,  C.  A  St.  Iv.  R.  Co.  v.  Viera    (Ky. ), 
3  R.  R.  R.  62,  26   Am.  A  Eng.  R.  Cas.,  N.    S.,  62:  notes,  20  Am.  A 
Eng.  R.  Cas.,  N.  S.,  720;  13    Am.  A    Eng.  R.    Cas.,  N.  8.,    194;  11 
Am.  A  Eng.  R.  Cas.,  N.  8.,  586;  Page  v.  Chicago,    St.    Paul,    etc., 
R.  Co.,  (S.  Dak.),  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  622;  Keller  v.  Bal- 
timore, etc.,  R.  Co.   (Pa.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  263;  Cour- 
teen    v,  Kanawha  Dispatch  (Wis.),  21    Am.  A    Eng.  R.  Cas.,  N.  8., 
425;  Missouri,    K.  A    T.    Ry.    Co.    v.  Bowles    (Ind.  Terr.),    8    Am. 
A  Eng.  R.  Cas.,  N.  8.,  12;  Louisville  A  N.  R.    Co.  v.  Tarter    (Ky.),. 
7  Am.  A  Eng.  R.  Cas.,  N.  8.,  607. 
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loM  or  shortage  on  grain  received  by  it  for  transportation,  by  reason 
of  the  same  having  occurred  on  the  line  of  some  other  company  to 
which  it  may  have  been  transferred,  or  which  may  have  received  it 
for  shipment,  shall  be  admitted  to  be  made,  unless  all  the  facts  and 
circnmatances  of  such  loss  or  shortage  so  occurring  on  such  other  line 
shall  be  fully  set  forth  in  written  fUeadings  filed  by  the  shipping 
company,  and  afSrmatively  and  fully  proved  by  it,  has  no  application 
to  cases  against  the  initial  carrier  growing  out  of  shipments  of 
^rain  made  under  contracts  with  it  signed  by  the  shipper,  in  which 
the  carrier's  liability  is  limited  to  transportation  to  the  end  of  ita 
own  line,  and  delivery  there  to  connecting  carriers. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Couoty;  Z.  T.  Hazeo, 
Judge. 

Action  by  the  Canton  MiUing  Company  against  the 
Atchison,  Topeka&  Santa  Fe  Railway  Company.  Judgment 
for  plaintifi,  and  defendant  brings  error.     Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  error. 
Sherman  &  Fletcher,  for  defendant  in  error. 

BURCH,  J.     In  this  case  the  parties  agree  upon  the  facts. 
The  plaintiff  delivered  to  the  defendant  consignments  of  bulk 
wheat  for  shipment  to  points  beyond  the  defendant's  line  of 
railroad,  under  contracts  signed  by  the  shipper,  each  contain- 
ing the  following  stipulation:    ''The  Atchison,  Topeka  & 
Santa   Fe    Railway  Co.     *    *    *    ^\\\  receive  the  under 
noted  property  and  transport  it  over  the  Atchison,  Topeka  & 
Santa  Fe  Railway  and  deliver  to  consignees  or  the  next  com- 
pany or  carriers  (if  the  same  is  going  beyond  its  line  of  road), 
for  them  to  deliver  to  the  place  of  destination  of  said  prop- 
erty; it  being  distinctly  understood  that  this  company  shall 
not  be  responsible  as  common  carriers  for  said  property  be- 
yond its  line  of  road  or  while  at  any  of  its  stations  awaiting 
delivery  to    such    carriers."    The^    defendant    safely    and 
promptly  transported  the  property  to  termini  of  its  own  line, 
and  there  delivered  all  of  it  to  connecting  carriers,  organ- 
ized, managed,  operated,   and  controlled  separate  and   dis- 
tinct from  itself,   for  transportation  to  the  places  of  final 
destination.     At  those  places  portions  only  of  each  consign- 
ment were  delivered  by  the  connecting  carriers,  and  this  con- 
troversy relates  to  the  liability  of  the  defendant  for  the 
shortage. 

The  plaintifi  invokes  the  aid  of  chapter  lOO,  p.  176,  Laws 
of  1893,  designed,  according  to  its  title,  for  the  protection  of 
shippers  of  grain,  seeds,  and  hay,  section  7  of  which  is  as 
follows:  ^'No  defense  to  an  action  for  the  recovery  of  such 
loss  or  shortage  on  grain,  seeds  or  hay  so  weighed,  by  reason 
of  the  same  having  occurred  on  the  line  of  some  other  com- 
pany, to  which  it  may  have  been  transferred  or  which  may 
have  received  it  for  shipment,  shall  be  admitted  to  be  made 
unless  all  the  facts  and  circumstances  of  such  loss  or  shortage 
so  occurring  on  such  other   line  shall   be  fully  set  forth  in 
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written  pleadings  filed  by  the  shipping  company,  and 
affirmatively  and  fully  proved  by  it."  The  defendant 
pleaded,  and  the  agreed  facts  show,  that  it  had  no  knowledge 
of  the  manner  in  which  the  wheat  was  handled  by  the  con- 
necting carriers  after  delivery  to  them,  or,  if  there  was  a 
loss,  its  extent,  or  the  time  when  it  occurred,  or  any  of  the 
circumstances  connected  with  it. 

From  the  facts  as  thus  presented  by  the  record,  three  ques- 
tions of  law  arise:  First.  Is  section -7  of  chapter  100,  Laws 
of  1903,  of  any  validity,  in  view  of  the  decision  of  this  court 
in  Railway  Co.  v.  Simonson,  64  Kan.  802,  68  Pac.  653.' 
Second.  If  section  7  of  the  statute  referred  to  be  in  force, 
did  the  pleading  and  proof  on  the  part  of  the  railway  com- 
pany amount  to  a  substantial  compliance  with  it?  Third. 
Does  section  7  of  the  statute  referred  to  apply  to  cases  grow- 
ing out  of  shipments  made  under  contracts  of  the  character  of 
those  involved  in  this  suit?  If  the  last  question  be  answered 
in  the  negative,  a  decision  of  the  others  would  be  obiter. 

The  authorities  are  unanimous  to  the  effect  that  a  carrier 
of  goods  may  limit  its  contract  of  carriage  to  transportation 
to  the  end  of  its  own  line,  and  delivery  there  to  a  connecting 
carrier.     Such  was  the  full  extent  of  the  defendant's  obliga- 
tion under  its  contracts  with  the  plaintiff.     In  the  case  of 
Berg  V.  A.,  T.  &  S.  F.  Ry.  Co.,  30  Kan.  561,  2  Pac.  6^9,  a 
contract  of  carriage  in  terms  practically  identical  with  those 
under  consideration  was  interpreted  by  this  court.     In  the 
opinion,  Mr.  Justice  Brewer  said:    ^'Now,  nothing  could  be 
clearer  than  that  the  company  stipulated  only  for  safe  trans- 
portation over  its  own  road,  and  a  delivery  in  good  order  to 
the  connecting  carrier."     More  than  this  a  carrier  cannot  be 
compelled  to  do,  if  it  choose  to  abide  within   its  privilege. 
''It  is  the  duty  of  a  common  carrier  to  receive  and  transport 
goods  over  its  own  line    *    *    *    a  duty  which  it  must  re- 
form, or  respond  in  damages.     But  it  is  not  its  duty  to  trans- 
port such  goods  over  the  line  of  any  other  carrier,  or  to 
contract  for  such  transportation,  and  it  cannot  be  compelled 
to  assume  such  an  obligation."     Berg.  v.  A.,  T.  &  S.  F.  Ry. 
Co.,  supra.     If  the  statute  invoked  by  the  plaintiff  be  con- 
strued to  apply  to  this  case,  the  defendant  must  meet,  in 
direct  opposition  to  the  terms  of  its  contracts,  all  the  respon- 
sibility of  a  common  carrier  over  lines  not  its  own,  unless  it 
plead  and  prove  all  the  facts  and  circumstances  of  divers 
breaches  of  duty  by  other  carriers  upon  their  roads.     Such 
an  obligation  is  as  foreign  to  the  defendant's  contracts  as 
transportation  itself  over  the  lines  of  other  carriers  would  be. 
It  is  no  part  of  the  business  of  the  defendant,  as  a  common 
carrier  over  its  own  road,  to  discover,  report,  and  prove  the 
facts  concerning    negligent  acts  in    the  transportation  of 
freight  committed  by  distinct  and  independent  carriers  upon 
their  lines.     The  obligation  to  do  so  cannot  be  supperadded 
to  the  defendant's  contracts  to  transport  over  its  own  route, 
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any  more  than  the  obligation  to  carry  over  other  railroads 
conid  be  superadded  to  the  same  contract;  and  the  liability 
of  a  carrier  over  roads  other  than  its  own  cannot  be  imposed 
upon  the  defendant  as  a  penalty  for  a  failure  to  perform 
acts  eqaally  alien  to  its  duty.  This  being  true,  the  statute 
most  be  held  to  be  inapplicable  to  cases  of  the  kind  now 
under  review,  and  it  must  be  held  that  the  defendant  was 
completely  exonerated  when  its  contracts,  and  full  compliance 
with  their  terms,  were  established. 

The  judgment  of  the  district  court  in  favor  of  the  plaintiff 
is  reversed,  and,  since  an  agreement  with  respect  to  the  facts 
appears,  the  district  court  is  directed  to  enter  judgment  in 
favor  of  the  defendant  for  costs.     All  the  Justices  concurring. 


BATTI^K  V.  COI^UMBIA,  N.  A  L.  R.  R. 
(Supreme  Court  of  South  Carolina,  Dec.    3,  1904.) 

[49  S.  E.  Rep.  849.] 

Loss  of  Wife's  Baggage— Action  by  Husband—Evidence. 

Where  a  husband  anes  a  carrier  for  the  loss  of  his  wife's  tmnk 
while  a  paaaenger,  the  husband  may  testify  as  to  the  value  after  the 
ivlfe  has  testified  as  to  the  contents. 

Loss  of  Bas£age— -IMoneyand  Jewelry— Liability  of  Carrier.* 

A  carrier  is  liable  for  money  necessary  for  traveling  expenses,  and 
jewelry  for  personal  use,  carried  as  baggage  in  a  trunk. 

Baggage — Delivery  to  Carrier. 

Where  the  trunk  of  a  passenger  is  delivered  to  the  only  person  in 
charijre  of  the  station,  who  is  at  the  time  engaged  at  a  telegraph  in- 
strument, by  depositing  it  at  the  place  indicated  by  him,  and  giving 
him  at  the  time  directiona  as  to  checking,  and  notice  that  the  owner 
would  soon  appear,  and  that  he  would  attend  to  it,  it  is  a  delivery  to 
the  carrier. 

Parties. 

Defect  of  parties  can  be  taken  advantage  of  only  by  demurrer  or 
answer. 

Loss  of  Wife's  Baggage— Husband's  Right  of  Action— Absence  of 
NsgHgence.t 

The  husband  has  title  to  the  wearing  apparel  of  his  wife  and  chil- 
<lreD,  and  other  articles  convenient  to  their  personal  uae,  so  that  he 
majr  maintain  an  action  for  the  loaa  of  them  in  a  trunk  in  the  pos- 
Ksuon  of  his  wife,  delivered  to  a  carrier  as  the  baggage  of  hia 
wife,  though  no  evidence  of  negligence  on  the  part  of  the  carrier 
11  shown. 

Gary,  A.  J.,  and  Woods  and  Jones,  JJ.,  dissenting  in  part. 

Appeal  from  Common  Fleas  Circuit  Court  of  Laurens 
Cogpty;  Dantzler,  ]udge. 

*As  to  what  constitutes  passenger's  baggage,  see  foot-note  appended 
toTazoo&M.  V.  R.  Co.  v.  Baldwin  (Tenn.),  12  R.  R.  R.  856,  35  Am. 
«H)iig.  R.  Cas.,  N.  S.,  856;  foot-notes  appended  to  Saunders  v. 
Southern  Ry.  Co.  (C.  C.  A.),  11  R.  R.  R.  5%,  34  Am.  &  Eng.  K. 
Cm.,  N.  S.,  596. 

(See  foot-notes  appended  to  Saunders  v.  Southern  Ry.  Co.  (C.  C. 
^•),  U  R.  R.  R.  596,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  5%. 
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Action  by  P.  C.  Battle  against  the  Columbia,  Newberry  & 
Laurens  Railroad.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

W.  H.  Lyles  and  N.  B.  Dial,  for  appellant. 
Simpson  &  Cooper,  for  respondent. 

POPE,  C.  J.  This  is  an  action  for  damages.  The  com- 
plaint is  as  follows: 

''The  plaintiff,  complaining  of  the  defendant,  alleges: 

''(i)  That  the  defendant  is,  and  at  the  times  hereinafter 
stated  was,  a  corporation  duly  chartered,  organi;sed,  and 
doing  business  under  the  laws  of  the  state  of  South  Carolina, 
and  owning  and  operating  a  line  of  railroad  as  a  common 
carrier  of  goods  and  passengers  between  Columbia,  South 
Carolina,  and  Laurens,  South  Carolina,  a  part  of  said  line 
being  in  Laurens  county  and  said  state,  and  that  Clinton, 
South  Carolina,  is  a  station  on  said  road. 

''(2)  That  on  December  30,  1901,  Mrs.  Bettie  Battle,  the 
wife  of  the  plaintif!,  with  a  view  to  becoming  *a  passenger 
over  the  defecdant's  line  of  railroad  from  Laurens,  S.  C,  to 
Clinton,  S.  C,  about  12  o'clock  m.  of  the  said  day  delivered 
to  the  agents  of  the  defendant,  at  its  depot  and  baggage  room 
at  Laurens,  S.  C,  through  N.  S.  Garrett,  a  trunk  containing 
her  wearing  apparel,  jewelry,  the  wearing  apparel  of  her  chil- 
dren and  plaintifi's  children,  some  bedclothes,  provisions,  five 
dollars  in  money,  and  other  articles,  for  the  purpose  of  hav- 
ing the  same  checked  as  her  baggage  over  the  defendant's 
railroad  from  Laurens,  S.  C,  to  Clinton,  S.  C,  to  which 
place  she  was  going  as  a  passenger  over  the  defendant's  said 
road,  and  the  defendant,  through  its  agent,  received  the  said 
trunk  for  that  purpose. 

''(3)  That,  shortly  after  the  delivery  of  the  said  trunk  to 
the  defendant,  the  said  Mrs.  Bettie  Battle  went  to  the  ticket 
office  of  the  defendant  at  Laurens,  S.  C,  for  the  purpose  of 
obtaining  passage  over  the  defendant's  said  railroad  to  Clin- 
ton, S.  C,  but  while  she  was  purchasing  her  ticket  the  train 
over  defendant's  road  from  Laurens  to  Clinton  left  Laurens, 
and  she  was  compelled  to  remain  in  Laurens  until  the  next 
day.  That  shortly  after  the  train  left  she  went  to  the  bag- 
gage room  of  the  defendant  at  Laurens,  S.  C,  to  inquire 
about  the  trunk,  and  found  the  same  missing  and  lost. 

''(4)  That  the  defendant,  through  its  negligence  and  the 
negligence  of  its  agents  and  servants,  suffered  the  said  trunk 
to  be  lost  or  stolen,  and,  although  the  plaintifi  has  made 
frequent  demands  upon  the  defendant  to  deliver  the  said 
trunk  to  him,  it  has  failed  and  still  fails  to  do  so. 

''(5)  That  the  said  trunk  and  its  contents  were  reasonably 
worth  the  sum  of  two  hundred  dollars. 

''(6)  That  the  plaintifi  had  been  put  to  considerable  trouble 
and  expense  in  searching  for  said  trunk,  and  in  providing 
wearing  apparel  for  his  wife  and  children,  to  the  amount  of 
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fifty  dollars,  which  expense  was  caused  by  the  negligence  of 
the  defendant  in  failing  to  deliver  the  said  trunk  to  the  plain- 
tifi,  as  it  was  its  duty  to  do. 

''(7)  That  the  said  trunk  and  contents  were  the  property 
of  this  plaintiff. 

'H8)  That  the  plaintiff,  by  reason  of  the  negligence  of  the 
defendant  in  failine  to  deliver  the  said  trunk  to  him,  has 
suffered  damage  to  the  amount  of  two  hundred  and  fifty  dol- 
lars. 

^^Wherefore  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  two  hundred  and  fifty  dollars  dam- 
age, and  for  the  cost  of  this  action." 
Answer: 

''The  defendant,  by  William  H.  Lyles,  its  attorney,  an- 
swering the  complaint  in  the  above-entitled  cause: 

'^(i)  Admits  the  allegations  contained  in  the  first  para- 
graph of  the  complaint. 

"(2)  Denies  each  and  every  other  allegation  in  said  com- 
plaint contained." 

The  trial  came  on  before  Judge  Dantzler  and  a  jury.     The 
trend  of  the  testimony  led  to  establishing  this  state  of  facts: 
On  the  30th  December,  1901,  the  trunk  of  Mrs.  Bettie  Battle 
was  carried  to  the  depot    of  the  Columbia,  Newberry  & 
Laurens   Railroad,   at  Laurens,  S.  C,  by  Mr.  Garrett,  and, 
by  the  direction  of  Mr.  Crisp,  an  agent  of  the  said  defendant 
railway   company,  it  was  placed   in  front  of  the  door  of  its 
baggage   room,  under  an  assurance  of  said  agent  that  he 
would  attend  to  it  as  soon  as  he  got  through  some  work  upon 
which  he  was  then  engaged.     The  trunk  was  described  as  a 
trunk  covered  with  zinc  and  strapped  by  ropes,  belonging  to 
a  lady  who  would  soon  come  to  the  said  depot.     Mrs.  Bettie. 
Battle  came  down  about  2  o'clock,  and  bought  a  ticket  from 
Laurens  to  Clinton,  S.   C,   over  the  defendant's  railroad. 
She  could  not  find  her  trunk,  and   missed  taking  the  train 
nntil  the  next  day.     She  had  her  brother  and  brother-in-law 
to  assist  her  in  looking  for  her  trunk,  but  it  was  never  re- 
covered.    Its  contents  were  $50  worth  of  her  clothing;  $5  in 
money;  two  rings  (gold  finger  rings),   valued  at  $15;  her 
children's  clothes,  valued  at    $30;  some    small  gold  pins, 
valued  at  $5;  some  $5   worth   of  cake,   sausage  meat,  and 
batter;  also  a  counterpane  and  blanket.     The  trunk  value 
^as$5.     The  husband  of   Mrs.  Bettie   Battle,  the  plaintiff, 
P.  C.  Battle,  brought  suit  for  $250.     A  motion  for  nonsuit  was 
overruled.     Defendant's    testimony    was    offered.     After  a 
charge  from  the  presiding  judge,  the  jury  brought  in  a  verdict 
for  $121. 50.     Thereupon  defendant  appealed  to  this  court  on 
the  following  grounds,  to  wit : 

'KO  Because  the  circuit  judge  erred   in  allowing  P.  C. 
Battle  to  testify,  against  objection  of  defendant,  to  the  con- 
tents of  the  trunk — that  there  was  money  and  jewelry   in  it. 
''(2)  Because  he  erred  in  not  granting  defendant's  motion 
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for  nonsuit,  because  there  was  no  testimony  to  show  that 
Crisp  was  agent  for  its  company :  (a)  Because  there  was  no 
testimony  to  show  that  the  trunk  was  delivered  to  the  de- 
fendant. 

''(3)  Because  he  erred  in  not  granting  defendant's  motion 
for  nonsuit  on  the  ground  that  the  action  could  not  be  main- 
tained in  the  name  of  P.  C.  Battle,  whereas  the  testimony 
showed  the  trunk  and  its  contents  were  the  separate  prop- 
erty of  Mrs.  Bettie  Battle. 

'^(4)  Because  he  erred  in  not  granting  defendant's  motion 
for  nonsuit,  even  if  the  clothing  of  the  children  belonged  to 
the  father,  the  plaintifi,  for  he  was  not  a  passenger  nor  in- 
tended passenger. 

''(s)  Because  he  erred  in  not  granting  defendant's  motion 
for  nonsuit  on  the  ground  that  there  was  no  contractual  rela- 
tion between  it  and  the  plaintifi. 

''(6)  Because  he  erred  in  not  granting  defendant's  motion 
for  nonsuit,  inasmuch  as  there  was  not  a  particle  of  testi- 
mony showing  that  it  had  any  notice  whatever  that  Mr. 
Battle  intended  becoming  a  passenger  over  its  line,  and  by 
purchasing  a  ticket  later  could  not  fix  the  liability  on  it, 
there  being  a  joint  agency. 

''(7)  Because  he  erred  in  charging  the  jury,  'When  a 
party  delivers  baggage  to  a  railroad  company,  with  intention 
of  becoming  a  passenger,  and  the  road  so  accepts  it,  the 
company  will  be  liable',  the  error  being  there  was  no  testi- 
mony whatever  going  to  show  that  the  defendant  had 
accepted  the  trunk,  or  had  any  notice  that  the  said  Battle 
intended  to  become  a  passenger  over  its  particular  line. 

''(9)  Because  he  erred  in  charging  the  jury;  'If  you  find 
that  P.  C.  Battle  gave  the  property  to  his  wife  simply  to  be 
used  by  her  as  his  wife,  then  it  is  bis  property,  and  that  he  is 
the  proper  plaintifi  in  the  case.' 

''(10)  Because  he  erred  in  making  a  similar  charge  as  the* 
above  as  to  the  children's  clothes. 

''(11)  Because  he  erred  in  charging  the  jury  the  plaintiff 
could  recover  for  the  provisions  of  the  wife,  and  would  be 
liable  for  such,  and  for  money  and  jewelry. 

''(12)  Because  he  erred  in  not  setting  verdict  aside  and 
granting  a  new  trial  on  defendant's  motion,  the  same  beinir 
contrary  to  the  law  and  the  evidence  in  the  case." 

We  will  now  proceed  to  pass  upon  these  grounds  of  appeal 
in  their  order. 

1.  The  wife  of  plaintifi  had  fully  testified  to  the  contents 
of  the  lost  trunk.  The  witness  P.  C.  Battle  did  not  attempt 
to  say  what  articles  of  property  were  in  the  trunk.  He  was 
not  with  his  wife  when  she  packed  the  trunk,  and  he  testified 
that  he  only  knew  because  his  wife  had  told  him.  There 
was  therefore  no  harm  done  defendant.  Exception  over- 
ruled. 

2.  We  cannot  sustain  this  exception,  for  there  was  testi- 
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moay  showiag  Mr.  Crisp's  connection  with  defendant  railway. 
The  valne  of  that  testimony  was  for  the  jury.  Exception 
overrnled. 

3.  P.  C.  Battle  could  maintain  his  action  for  any  of  his 
property  which  was  in«the  trunk.  He  could  certainly  sue  for 
the  $5  in  cash  and  for  his  children's  clothing.  There  was 
testimony  that  those  articles  were  in  that  trunk,  and  that 
said  trnnk  was  carried  to  the  defendant's  depot,  and  delivered 
at  the  baggage  room  in  accordance  with  its  agent's  direction. 
This  exception  is  overruled. 

4.  We  cannot  huld  that  Mrs.  Battle,  to  whom  plaintiff's 
property  was  confided,  and  who  purchased  a  ticket  over  de- 
fendant's railroad,  could  not  lawfully  include  her  husband's 
property  in  her  trunk,  and  that  the  defendant  did  not 
thereby  owe  a  duty  to  plaintiff  therefor,  which  duty  so  owed 
entitled  the  plaintiff  to  maintain  an  action  against  it  there- 
for.    This  exception  is  overruled. 

5.  We  cannot  sustain  this  exception,  for  the  reason  just 
given  in  discussing  the  fourth  exception. 

6.  It  was  not  necessary  for  Mr.  Battle  to  become  a  pas- 
senger, to  enable  him  to  recover  from  the  defendant  the 
valne  of  his  property  which  passed  into  defendant's  hands 
through  the  contractual  relation  of  Mrs.  Battle  with  defend- 
ant.    This  exception  is  overruled. 

7.  We  do  not  think  this  question  was  fairly  presented  to 
the  circuit  iudge,  but,  even  if  it  was  directly  presented,  the 
fact  that  the  plaintiff  was  not  a  passenger,  but  that  his  wife 
was  such,  while  she  was  intrusted  with  plaintiff's  property, 
would  make  the  railroad  responsible  to  him  for  such  prop- 
erty. 

8.  We  overrule  this  exception  because  there  was  some 
testimony  on  this  issue. 

9.  We  must  sustain  this  exception.  We  are  not  satisfied 
with  the  position  of  the  circuit  judge  on  this  branch  of  the 
case.  By  our  Constitution,  a  married  woman  can  acquire  a 
right  of  property  by  gift.  She  is,  as  to  that  property,  its 
owner.  It  might  be  that  a  clash  of  claims  might  arise  as  be- 
tween the  husband  and  wife  themselves.  The  railroad  should 
not  be  liable  to  pay  to  each  one  separately  for  the  property 
under  the  circumstances  involved  in  the  suit. 

10.  There  was  no  error  by  the  circuit  judge  as  to  the 
plaintiff's  right  of  action  for  his  children's  clothing,  under 
the  circumstances  of  this  case. 

11.  We  only  sustain  this  exception  as  to  the  husband's 
right  of  action  for  the  $5  in  money. 

12.  The  verdict  of  the  jury  covering  the  value  of  all  of  the 
property — both  that  of  the  husband  and  the  wife— the 
motion  for  a  new  trial  should  have  been  granted. 

I  think  the  judgment  should  be  reversed. 
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HART  V.  SEATTI^BJ.  R.  &  S.  RY.  CO. 
(Supreme  Court  of  Washing^ton,  March  10,  1905.) 

[79    Pac.  Rep.  954.] 

Carriers— Personal  Injuries— Instructions — Degree  of  Care.* 

In  an  action  by  a  paaaeng^er  agaiuat  a  railroad  for  injuries  alleg'ed 
to  have  been  sustained  by  the  plaintiff  turnings  his  ankle  on  a  strip 
nailed  to  the  platform  where  the  passenger  alighted,  an  instrnction 
that  the  degree  of  care  to  be  exercised  by  a  carrier  of  passengers  for 
hire  is  the  highest  degree  of  care  that  is  consistent  with  the  reason- 
able and  practicable  operation  of  its  business,  in  view  of  the  means 
and  methods  of  conveyance  employed,  was  not  cause  for  reversal, 
especially  as  another  instruction  that  it  is  the  duty  of  a  carrier  to 
provide  and  keep  the  landing  places  and  platforms  used  by  it  for 
discharging  passengers  from  its  vehicles,  and  all  passageways 
leading  to  and  from  such  places,  in  a  reasonably  safe  condition  for 
the  purposes  intended,  and  other  instructions  in  which  the  necessity 
for  reasonable  care  was  repeated,  were  given. 

Appeal  from  Superior  Court,  King  County;  Arthur  E. 
Griffin,  Judge. 

Action  by  A.  L.  Hart  against  the  Seattle,  Renton  & 
Southern  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Peters  &  Powell,  for  appellant. 

Averill  Beavers  and  Jaines  A.  Snoddy,  for  respondent. 

HADLEY,  J.  This  is  an  action  for  damages  for  personal 
injuries  received  by  plaintifi  upon  the  station  platform  of  de- 
fendant company  at  Hillsman  City.  The  defendant  ovirns 
and  operates  an  electric  railway  between  Seattle  and  Renton, 
and  the  plaintifi  was  a  passenger  upon  one  of  its  cars.     When 

*As  to  the  carrier's  duties  with  respect  to  the  safety  of  stations, 
platforms,  and  other  stopping  places,  see  foot-notes  appended  to 
Newcomb  v.  New  York  Cent.,  etc.,  R.  Co.  (Mo.),  13  R.  R.  R.  10,  36 
Am.  Sl  Bng.  R.  Cas.,  N.  8.,  10;  Lemon  v.  Grand  Rapids  A  I.  Ry. 
Co.  (Mich.),  12  R.  R.  R.  853,  35  Am.  St  Eng.  R.  Cas.,  N.  8.,  853; 
Matthieson  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  12  R.  R.  R.  826,  35 
Am.  &.  Eng.  R.  Cas.,  N.  8.,  826;  Ellis  v.  Chicago,  etc.,  Ry.  Co. 
(Wis.),  12  R.  R.  R.  122,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  122;  Lrehigh 
Valley  R.  Co.  v.  Dupont  (C.  C.  A.),  12  R.  R.  R.  83,  35  Am.  &  Eng. 
R.  Cas.,  N.  8.,  83. 

As  to  the  degree  of  care  required  of  a  carrier  of  passengers,  see 
foot-notes  appended  to  Reagan  v.  St.  Louis  Transit  Co.  (Mo.),  13  R. 
R.  R.  688,  36  Am.  &  Eng.  R.  Cas.,  N.  8.,  688;  foot-notes  appended 
to  Birmingham  Ry.,  Light  A  Power  Co.  v.  Bynum  (Ala.),  13  R.  R. 
R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  8.,  683;  Foster  v.  Seattle  Elec. 
Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  &,  Eng.  R.  Cas.,  N.  8.,  640, 
foot-notes  appended  to  Magrane  v,  St.  Louis  &  8.  Ry.  Co.  (Mo.), 
13  R.  R.  R.  1,  36  Am.  &  Eng.  R.  Cas.,  N.  8.,  1;  Johnson  v.  Seattle 
Elec.  Co.  (Wash.),  12  R.  R.  R.  786,  35  Am.  &  Eng.  R.  Cas.,  N.  8., 
786:  Logan  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  12  R.  R.  R.  753,  35 
Am.  &.,  Eng.  R.  Cas.,  N.  S.,  753;  Fitch  v.  Mason  City  &  C.  L. 
Traction  Co.  (Iowa),  12  R.  R.  R.  451,  35  Am.  &  Eng.  R.  Cas.,  N. 
S.,  451;  Howell  v.  Lansing  City  Elec.  Ry.  Co.  (Mich.),  12  R.  R.  R. 
61,  35    Am.  &  Eng.  R.  Cas.,  N.  8.,  61. 
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the  car  stopped  at  Hillman  City,  the  plaintiff  was  in  the  act 
of  stepping  from  the  car  to  the  station  platform,  when  it  is 
alleged  that  it  was  dark.  It  is  also  alleged  that  directly  be- 
oeatb  the  step  of  the  car  a  piece  of  wood,  about  two  inches 
thick  and  four  inches  wide,  was  nailed  upon  the  station  plat- 
form, and  projected  above  the  level  thereof;  that  the  strip 
ran  at  right  angles  with  the  longitudinal  direction  of  the  car 
aod  track,  extending  outward  from  the  track  the  full  width 
of  the  platform;  that  the  plaintiff  stepped  upon  the  edge  of 
this  projection,  when  his  ankle  turned,  causing  him  to  fall, 
whereby  be  received  severe  injuries  in  the  ankle  and  in  both 
legs.  The  answer  does  not  deny  the  condition  of  the  plat- 
form, but  avers  that  the  defendant  had  not  knowledge 
thereof,  and  also  pleads  contributory  negligence.  The  cause 
was  tried  before  a  jury,  and  a  verdict  was  returned  for  the 
plaintifi  in  the  sum  of  $i,ooo.  The  defendant  moved  for  a 
new  trial,  and  the  court  required  the  plaintifi  to  elect  to 
accept  a  remittance  of  $soo  from  the  amount  of  the  verdict, 
or  submit  to  a  new  trial.  The  plaintiff  so  elected,  and  judg- 
ment was  thereupon  entered  in  his  favor  for  $500.  The  de- 
fendant has  appealed. 

There  is  but  one  assignment  of  error.     It  is  urged  that  the 
court  erred  in  giving  the  following  instruction:    ''You   are 
instructed  that  the  degree  of  care  to  be  exercised   by  a  com- 
mon carrier  of  passengers  for  hire  is  the   highest  degree  of 
care  that  is  consistent  with  the  reasonable  and  practical 
operation  of  its  business,  in  view  of  the  method  and   means 
of  conveyance  employed."    Appellant's  argument  is  that  the 
high  degree  of  care  required  of  carriers  of  passengers  applies 
only  to  those  means  for  safety  which  the  passenger  must  of 
necessity  trust  wholly  to  the  carrier,  and  that  the  rule  does 
not  apply  to  grounds,   depots,  and  platforms.     It  must  be 
conceded,  however,  that  at  least  reasonable  care  is  required 
as  to  the  condition  of  depots  and   platforms.     The  criticised 
instmction  does  not  say  that  the  highest  possible  degree  of 
care  is  required,    but  only  the  highest  ''that  is  consistent 
with  the  reasonable  and  practical  operation  of  its  business, 
in  view  of  the  method  and  means  of  conveyance  employed." 
Moreover,     the    following    further  instruction    was    given: 
"You  are  instructed  that  it  is  the  duty  of  a  carrier  of  pas- 
sengers to  provide  and  keep  the  landing  places  and  platforms 
used  by  it  for  discharging  passengers  from   its  vehicles,  all 
passageways  leading  to  and  from  such  places,  in  a  reasonably 
safe  condition  for  the  purposes  intended,  and  for  any  viola- 
tion of  its  duty  in  this  respect  which  entails  injury   upon  a 
passenger,  without  fault  on  his  part,  the  carrier  will  be  an- 
swerable in  damages."     The  necessity   for  reasonable  care 
was  also  repeated  in  other  instructions.     We  think  the  in- 
structions, as  a  whole,  made  it  clear  to  the  jury  that  it  was 
the  trial  court's  view  that  not  the  highest  possible  degree, 
but  a  reasonable  degree,   of  care  was  required.     That  at 
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least  such  was    required    of    appellant    in    the    care     of 
its  station  platform  is  sustained   by  the  following:     Beth— 
mann  v.   Old  Colony  R.   Co.   (Mass.)  29  N.   E.    587;  Jor— 
dan    V.    N.    Y.    N.   H.   &    H.   R.   Co.   (Mass.)    43    N.    E* 
III,   32    L.    R.   A.    loi,    52    Am.    St.   Rep.    522;  Missouri 
Pacific  Ry.  Co.  v.  Wortbam  (Tex.)  10  S.  W.  741,  3  L.  R.  A. 
368;  Wallace  v.  Wilmington  &  N.  R.   Co.  (Del.)  18  Atl.  81?; 
Knight  V.  Portland,  Saco  &  Portsmouth  R.  Co.,  56  Me.  234, 
96  Am.  Dec.  449;  Pennsylvania  Co.  v.  McCaffrey  (111.)  50  N» 
£.713.     An  examination  of  the  above  authorities  discloses 
that  most  of  them  recognize  that  the  necessary  degree  of  care 
•under  such  circumstances  is  higher  than  merely  ordinary  and 
reasonable  care.     We  think  the  instructions  in  the  case  at 
bar  were  at  least  within,  and  that  they  certainly  did   not   go 
beyond,  well-recognized  rules. 
The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and   FULLERTON  and   DUNBAR,  J  J., 
concur. 


ILX^INOIS  CBNT.  R.  CO.  v.  WIN8LOW. 
(Court  of  Appeals  of  Kentucky,  Feb.    21,  1905.) 

[84  S.  W.  Rep.  1175.) 

Us4  of  Abusive  Language  to  Passengers— Question  for  Jury. 

In  an  action  against  a  railroad  company  for  the  use  of  abusive 
and  tlireatening  language  by  one  of  its  employees  to  a  passen£^er» 
evidence  held  to  justify  submission  to  the  jury  of  the  question 
whether  the  employee  or  the  passenger  was  the  aggressor. 

Duty  to  Protect  Passengers.* 

The  law  implies  a  contract  on  the  part  of  the  carrier  to  protect  the 
passenger  from  the  insults  and  wanton  interference  of  strangers,, 
fellow  passengers,  and  the  carrier  and  its  servants. 

Use  of  Abusive  Language  to  Passenger — Evidence— Adnnission  of 
Employee. 
In  an  action  against  a  railroad  company  for  the  use  of  threatening 
and  abusive  language  by  a  brakeman  to  a  passenger,  evidence  that 
the  brakeman,  some  time  after  the  occurrence,  said  to  witness  that 
he  started  to  slap  plaintiff,  and  was  sorry  he  did  not  do  it,  was 
Incompetent. 

*As  to  the  liability  of  the  carrier  for  insults  to  and  assaults  on  its 
passengers  by  its  employees,  see  Alabama  A  V.  R.  Co.  v.  Living- 
ston (Miss.),  13  R.  R.  R.  464,  36  Am.  A  Eng.  R.  Cas.,  N.  S., 
464;  foot-note  appended  to  Riser  v.  Southern  Ry.  Co.  (S.  Car.),  10 
R.  R.  R.  244,  33  Am.  A  £^ng.  R.  Cas.,  N.  S.,  244;  foot-note  appended 
to  Louisville  A  N.  R.  Co.  v.  Routt  (Ky.),  10  R.  R.  R.  344;  33 
Am.  A  £ng.  R.  Cas.,  N.  S.,  344;  Gillespie  v,  Brooklyn  Heights 
R.  Co.  (N.  Y.),  12  R.  R.  R.  66,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  66. 

As  to  the  duty  of  the  carrier  to  protect  its  passengers  against 
other  passengers,  see  foot-note  appended  to  Spangler  v,  St.  Joseph  A 
G.  I.  Ry.  Co.  (Kan.),  13  R.  R.  R.  208,  36  Am.  A  Eng.  R.  Cas.,  N. 
8.,  208. 

As  to  the  duty  of  the  carrier  to  protect  its  passengers  against 
strangers,  see  foot-note  appended  to  Tate  v.  Illinois  Cent.  R.  Co. 
<Ky.),  12  R.  R.  R.  482,  35  Am.  A  Qng.  R.  Cas,  N.  8.,  482. 
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Same — Evidence — Curing  Error — Admission  of  Employse. 

In  an  action  against  a  railroad  company  for  abusive  and  threaten- 
ing^ language  nsed  by  an  employee  to  a  passenger,  the  employee  ad- 
mitted the  use  of  the  language,  but  contradicted  plaintiff's  testimony 
that  lie  started  toward  plaintiff  as  if  to  assault  him :  held^  that  this 
admiaaion  did  not  render  harmless  the  introduction  of  incompetent 
evidence  that  the  employee  had  afterwards  said  that*he  started  to 
alap  plaintiff,  and  wished  he  had  done  so. 

Appeal  from  Circait  Coart,  Graves  County. 

ActioD  by  Luther  Winslow  against  the  Illinois  Central 
Railroad  Company.  Judgment  for  plaintiff,  and  i^defendant 
appeals.     Reversed. 

Robbins  &  Thomas,  J.  M.  Dickinson,  Pirtle  &  Trabue, 
and  O.  L.  Price,  for  appellant. 

W.  J.  Webb  and  B.  Gardner,  for  appellee. 

SETTLE,  J.  Appellee,  by  verdict  of  a  jury  and  judgment 
of  the  ccnrt  below,  recovered  of  appellant  $200  in  damages. 
It  appears  from  the  statements  of  the  petition  that  appellee, 
while  a  passenger  in  a  caboose  of  one  of  appellant's  freight 
trains,  traveling  from  Wingo  to  Mayfield,  Ky.,  upon  a  first- 
class  ticket,  which  he  bad  purchased  before  taking  the  train, 
was  insulted  and  threatened  with  violence  by  appellant's 
brakeman  who  was  charged  with  the  duty  of  seeing  to  the 
comfort  and  safety  of  appellee  and  other  passengers  on  the 
train;  that  the  alleged  insulting,  offensive,  and  threatening 
language  of  the  brakeman  was  addressed  to  appellee  because 
he  bad  accidently  expectorated  upon  the  stove  of  the  caboose; 
that  all  that  was  said  and  done  by  the  brakeman  was  in  the 
bearing  and  presence  of  other  passengers  in  the  caboose,  aod 
appellee  was,  by  reason  of  the  wrongful  acts  and  misconduct 
of  the  brakeman,  subjected  to  great  humiliation  of  feeling 
and  mental  suffering,  as  well  as  bodily  fear.  The  answer 
contained  a  traverse  of  ihe  materia]  statements  of  the  peti- 
tion, and  pleaded  the  alleged  misconduct  of  appellee  in 
expectorating  upon  the  stove,  which  it  was  averred  he  per- 
sisted in  doing  after  being  requested  by  the  brakeman  to 
desist ;  that  such  use  of  the  stove  by  appellee  made  a  bad 
odor,  and  was  offensive  to  the  other  passengers,  and,  when 
politely  requested  by  the  brakeman,  as  it  was  his  duty  to  do» 
to  stop  expectorating  upon  the  stove,  appellee  became  angry» 
and  created  the  only  disturbance  that  occurred   in  the  car. 

Two  grounds  for  a  reversal  are  presented  by  appellant's 
counsel,  viz. :  The  admission  by  the  lower  court  of  incom- 
petent evidence  in  the  trial,  and  the  refusal  of  that  court  to 
give  the  jury  a  peremptory  instruction  to  find  for  the  appel- 
lant when  appellee's  testimony  was  concluded. 

A  careful  examination  of  the  bill  of  evidence  convinces  us 
that  the  court  did  right  in  refusing  the  peremptory  instruc- 
tion, as  the  evidence  introduced  by  appellee  was  sufficient, 
standing  alone,  to  authorize  a  verdict  for  some  amount  in  his 
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behalf.  Upon  the  other  hand,  that  of  appellant  strongly 
tended  to  show  that  the  altercation  that  occurred  between 
appellse  and  the  brakeman  was  caused  mainly  by  the  mis- 
conduct of  appellee.  In  other  words,  the  testimony  of  ap- 
pellee himself  was  to  the  effect:  That  he  expectorated  upon 
the  stove  one  time  by  accident.  That,  upon  being  reproved 
by  the  brakeman,  Hamlet,  therefor,  he  told  him  it  was  acci- 
dental, but,  instead  of  accepting  his  excuse,  the  latter  said  to 
him,  in  an  insulting  and  domineering  manner:  ''What  did 
you  want  to  spit  on  that  stove  for?  Was  it  to  hear  it  fry? 
You  better  go  home  and  spit  on  your  grandmamma's  bed,  and 
see  what  she  would  do.*'  That  Hamlet  continued  to  talk  to 
appellee  in  an  angry  and  insulting  manner,  and  appellee 
said  to  him,  '^  understand  what  you  mean,  and  I  think  yoa 
have  said  enough  about  it."  Whereupon  Hamlet  turned  to 
the  conductor,  who  had  just  entered  the  caboose,  and  asked 
him  if  appellee  was  a  passenger,  and;  upon  being  told  that 
he  was,  he  said,  again  turning  to  appellee,  ''If  you  wasn't, 
damn  you  1  I  would  knock  your  lungs  out. ' '  Upon  being  told 
by  appellee,  "No,  he  would't,  either,"  he  said,  "Yes,  I 
would,"  and  started  towards  appellee,  who,  according  to  his 
further  statements,  said  no  more,  as  he  was  afraid  Hamlet 
would  strike  him.  Two  of  the  passengers — a  man  and  a 
woman — corroborated  appellee  in  large  measure,  though 
they  did  not  hear  all  that  was  said  by  either  appellee  or  the 
brakeman.  Their  testimony,  however,  went  to  show  that  the 
brakeman's  language  was  rough,  and  his  conduct  aggressive, 
and  both  heard  him  say,  if  appellee  were  not  a  passenger, 
he  would  slap  a  lung  out  of  him.  For  the  appellant  three 
witnesses  were  introduced — Hamlet,  the  brakeman;  Parker, 
the  conductor;  and  Saxon.  Hamlet's  testimony  was,  in  sub- 
stance, as  follows:  "It  was  a  very  cold  evening,  and  we 
were  coming  this  way  on  192 — the  local  freight,  coming 
north;  and  this  gentleman  was  sitting  there  spitting  on  the 
stove,  and  I  asked  him  to  stop  it.  There  were  some  old 
ladies  in  the  car,  and  one  in  particular  was  coughing  right 
smart,  and  it  seemed  to  me  it  was  offensive  to  her.  It  was 
offensive  to  me,  and  I  use  tobacco  myself;  and  I  remarked  to 
him,  'If  you  was  to  spit  on  your  mother's  stove,  she  would 
take  a  stick  of  stove  wood  and  blam  you  up  by  the  side  of 
the  head  with  it;'  and  he  seemed  to  get  highly  insulted,  and 
he  says, 'You  have  said  enough;  don't  speak  to  me  any 
more;'  and  spoke  very  loud,  and  I  asked  the  conductor  if  he 
was  a  passenger,  and  he  says,  'Yes;'  and  I  says,  'It  is  a  very 
good  thing  he  is;  I  would  slap  a  lung  out  of  him.'"  The 
conductor  corroborated  Hamlet  in  full,  but  Saxon's  state- 
ments were  more  corroborative  of  appellee's  testimony  than 
of  Hamlet's. 

It  is  evident  from  Hamlet's  testimony  that  he  was  angry, 
and  bis  manner  aggressive,  on  the  occasion  in  question;  and, 
if  the  jury  placed  full  credit  in  the  testimony  of  appellee  and 
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Ilis  \7itnesses,  they,  no  doubt,   came  to  the  concluaioD  that 
Hamlet  was  insalting,  and  bis  manner  threatening:,  not  to  say 
violent.     At  any  rate,  it  was  the  province  of  the  jnry  to  de- 
termioe  whether  his  conduct  was  snnb  as  to  justify  a  verdict 
for  damages  against  appellant,  whose  servant  he  was.     With 
reference  to  the  duty  of  a  common  carrier  towards  its  pas- 
sengers, ''the  doctrine  is  now  well  established  that  the  law 
implies  a  contract  for  the  protection  of  the  party  carried 
irooi  the  insults  and  wanton  interference  of  strangers,  fellow 
passengers,  and  the  carrier  and   his  servants,  and  for  every 
violation  of  the  implied  contract   by  force  or  negligence 
the  carrier  is  liable  in  an  action  of  contract  or  tort."    Addi- 
son on  Torts,  vol.  i,  p.  33,  note,  and  authorities  there  cited. 
In   discussing  this  doctrine  in  Winnegar's  Adm'r  v.  Central 
Passenger  Railway  Co.,  8$   Ky.  547,  4  S.  W.  237,  this  court 
said:    ''It  is  not  material  whether  the  violation  consists  in 
patting  the  passenger  oil  at  a  point  before  his  destination  is 
reached,  or  by  insluting  him,  or  in  assaulting  him.     They 
are  all  plain  violations  of  duty,  for  which  a  recovery  may   be 
had."     Again  in  the  same  case  the  court  further  said:    ''The 
law  makes  the  carrier  responsible  for  the  acts  of  the  person 
in  charge  of  the  car,  and  who  for  the  time  has  the  voluntary 
castody  of  the  passenger,  with  the  implied  obligation  that  he 
will  exercise  the  highest  degree  of  diligence  to  transport  him 
»alely.     In  Goddard  v.  Grand  Trunk   Railway,    57  Me.  202, 
2  Am.  Rep.  39,  it  was  held  that  the  carrier  was  obliged  to 
protect  his  passengers  from  violence  or  insult,  from  whatever 
source  it  arises.     He  must  use  all  such  reasonable  precautions 
as    are    necessary    for  that  purpose."     L.  &  N.   R.  Co.  v. 
Ballard,  8$  Ry.  3ii>  3  S.  W.  530,  7  Am.  St.  Rep.  600;  Same 
V.  Same,  88  Ky.  I59>  10  8.  W.  429.  2   L.  R.  A.  629;  L.  &  N. 
R«  Co.   V.  Donaldson,  43  S.  W.  439,  19  Ky.  Law  Rep.  1384; 
Memphis  &  Cincinnati  Packet  Co.  v.  Nagel,  29  S.  W.  743,  16 
Ky.   Law  Rep.  748:  Dawson  v.  L.  &  N.  R.  Co.,  6  Ky.  Law 
Rep.  668;  StruU  v.   L.  &  N.  R.  Co.,  76  S.    W.    181,  25  Ky. 
Law  Rep.  678. 

We  deem  it  unnecessary  to  comment  upon  the  instructions 
given  by  the  trial  judge,  as  no  complaint  is  made  of  them  by 
counsel  for  appellant.  It  is  only  insisted  that  a  peremptory 
instraction  should  have  been  given.  It  is  enough  to  say  that 
the  instructions  were  as  favorable  to  appellant  as  it  could 
have  been  asked. 

It  18,  however,  complained  that  the  substantial  rights  of 
appellant  were  prejudiced  by  the  admission  of  the  testimony 
of  Elvis  Lamb.  This  witness  was  introduced  in  chief  for  ap- 
pellee for  the  purpose  of  proving  by  him  a  conversation  with 
appellant's  brakeman,  Hamlet,  a  few  days  after  the  alterca- 
tion between  the  latter  and  appellee,  out  of  which  this  action 
arose.  It  appears  that  Lamb  arrested  Hamlet  under  a  war- 
rant charging  bim  with  some  offense  connected  with  his  treat- 
ment ot  appellee  on  appellant's  train,  and  that   Hamlet  was 
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fined  in  a  police  court  for  the  offense  charged,  and  it  was  on 
the  day  and  at  the  time  of  the  trial  that  the  conversation   in 
question  took  place.     Lamb  was  permitted  by  the  court  to 
testify  as  to  that  conversation,  and  he  said  Hamlet  told  binj» 
in  substance,  if  it  was  going  to  cost  him  anything,  he  wished 
he  had  slapped  a  lung  out  of  appellee,  and  that  he  started  to 
slap  a  lung  out  of  him,  and  was  sorry  he  didn't  do  it.    This 
testimony  was  clearly  incompetent.     In   Greenleaf  on  Evi- 
dence, vol.  I,  §  113,  we  find  this  statement  of  the  law:    ''The 
party's  own  admissions,  whenever  made,  may  be  given  in  evi- 
dence against  him;  but  the  admission  01   declaration  of   his 
agent  binds  him  only  when  it  is  made  during  the  continuance 
of  the  agency,  in  regard  to  a  transaction  then  depending,  et 
dum  fervet  opus.     It  is  because  it  is  a  verbal  act  and  part  of 
the  res  gestae  that  it  is  admissible  at  all,  and  therefore  it  is 
not  necessary  to  call  the  agent  himself  to  prove  it,  but,  when- 
ever what  he  did  is  admissible  in  evidence,  there  it  is  com- 
petent to  prove  what  he  said  about  the  act  while  he  was 
doing  it;  audit  follows  that,  where  his  right  to  act  in  the 
particular  matter  in  question   has  ceased,  the  principal  can 
no  longer  be  affected  by   his  declarations,   they   being  mere 
hearsay."     Taylor  on   Evidence,  vol.  i,  §  $88.     In  C.  &  O. 
R.  Co.  V.  Reeves'  Adm'r,  11  S.  W.  464,  11  Ky.  Law  Rep.  14, 
the  above  rule  of  evidence  was  considered,  and  in  discussing^ 
it  the  court  said :    ''The  testimony  of  the  witness  as  to  the 
conversation  with  Hinch,  the  conductor,  in  which  he  is  said 
to  have  admitted  his  neglect,   was  incompetent.     *    *    *- 
In  this  case  the  conversation  occurred  after  the  accident 
happened,  and  after  the  conductor  had  left  the  station,  when 
he  was  expressing  his  regret  caused  by  the  occurrence,  and 
attaching  blame  to  himseH  for  the  injury  to  the  unfortunate 
man.     If  this  conversation  with  the  witness  is  to  be  regarded 
as  a  part  of  the  res  gestae,  then  the  agent  by  his  declarations 
can  bind  his  principal  after  as  well  as  at  the  time  the  acci- 
dent happened  or  the  transaction  takes  place."     L.  &  N.  R. 
Co.  V.  Ellis'  Adm'r,  30  S.  W.  979.  I7  Ky.  Law   Rep.  259;  L. 
&  N.  R.  Cb.  V.  Webb,  99  Ky.  332,  35  S.    W.    11 17;  Parker's 
Adm'r  v.   Cumberland  Tel.  &   Tel.   Co.,   77  S.  W.  1109,2$ 
Ky.  Law  Rep.  1391- 

It  is  insisted  that  the  proof  of  the  statements  of  the  brake- 
man,  Hamlet,  were  not  prejudicial,  in  view  of  his  admissions 
made  on  the  trial  of  this  case  of  what  he  said  to  appellee. 
All  that  he  then  admitted  saying  to  appellee  was,  if  he  were 
not  a  passenger,  he  would  slap  a  lung  out  of  him;  but  in  his 
conversation  with  Lamb  the  statement  calculated  to  prove 
hurtful  to  appellant  was  that  he  started  to  slap  a  lung  out  of 
appellee,  and  was  sorry  he  had  not  done  so.  The  statement 
was  a  corroboration  of  appellee's  testimony  that  he  started 
towards  him  as  if  to  strike  him.  We  can  well  imagine  that 
it  must  have  had  great  weight  in  causing  the  jury  to  find  for 
appellee.     At  any  rate,  it  was  not  part  of  the  res  gestae,  and 
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therefore  incompetentt  and  the  court  should  have  excluded 
it. 

Appellee,  upon  the  cross-examination  of  Hamlet,  might 
have  laid  the  foundation  ior  contradicting  him  by  obtaining 
his  denial  of  the  statements  attributed  to  him  by  Lamb,  in 
'which  event  Lamb  could  have  been  introduced  in  rebuttal  to 
prove  the  statements;  but  even  then  it  would  have  been  the 
daty  of  the  court  to  tell  the  jury  that  the  statements  as 
testified  to  by  Lamb  might  be  considered  by  them,  not  as 
substantive  evidence,  but  only  for  the  purpose  of  contradict- 
ing and  discrediting  Hamlet. 

Because  df  the  error  of  the  court  in  admitting  proof  of  the 
conversation  between  Hamlet  and  Lamb,  the  judgment  is 
reversed,  and  cause  remanded  for  a  new  trial  and  other  pro- 
ceedings consistent  with  the  opinion. 


DAMBMANN  v,  METROPOLITAN  ST.  RT.  CO. 
(Court  of  Appeals  of  New  York,  Feb.  3,  1905.) 

[73  N.  K.  Rep.  59.] 

Street  Railroads— Injury  to  Passangar — Instruction. 

A  complaint  alleged  that  plaintiff  was  injured  by  the  sudden 
starting  of  a  street  car  after  it  had  stopped  at  her  request,  while 
ahe  was  attempting  to  alight.  The  evidence  was  conflicting.  The 
court  instructed  that  there  was  no  alleged  negligence  on  which  a 
recoTery  could  be  based,  except  the  sudden  starting  of  the  car  after 
it  came  to  a  full  atop:  ^/^,  that  the  refusal  to  charge  that  she 
could  not  recover  unless  she  satisfied  the  jury  by  testimony  of 
greater  weight  than  that  of  defendant  that  the  accident  happened 
because  of  the  sudden  starting  of  the  car  after  it  came  to  a  full  stop 
in  response  to  her  signal  was  prejudicial  error. 

Bautlett,  J.,  dissenting. 

Appeal  from  Sapreme  Court,  Appellate  Division,  First 
Department. 

Action  by  Emma  A.  Dambmann  against  the  Metropolitan 
Street  Railway  Company.  From  a  judgment  of  the  Appel- 
late Division  (86  N.  Y.  Supp.  1133,  91  App.  Div.  612)  affirm- 
ing a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

Charles  F.  Brown,  Bayard  H.  Ames,  and  Henry  A.  Robin- 
son, for  appellant. 
Theodore  Sutro,  for  respondent. 

HAIGHT,  J.  The  action  was  brought  to  recover  damages 
for  a  personal  injury.  The  complaint  alleged  that  the  plain- 
tiff was  a  passenger  upon  one  of  the  defendant's  cars;  that 
she  had  asked  the  conductor  to  stop  the  same  for  the  pur- 
pose of  allowing  her  to  alight,  and  that  thereupon  the  car 
stopped,  and  she  left  her  seat,  and  attempted  to  alight  there- 
from, ''but  that,  through  the  negligence  and  carelessness  of 
the  condactor  or  motorman,  or  both,  said  car  was  suddenly 
and  violently  started  while  the  plaintiff  was  in  the  act  of 
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alighting  therefrom ;  that,  in  conseqaeoce  of  the  aforesaid 
negligence,  and  without  fault  or  negligence  on  the  part  of 
the  plaintifi,  she  was  violently  thrown  down  into  the  street, '^ 
and  received  the  injuries  for  which  this  action  was  brought. 
This  allegation  is  the  only  act  of  negligence  alleged  in  the 
complaint. 

Upon  the  trial  it  appeared  that  on  the  24th  day  of  Novem* 
ben  1899,  a  little  before  half  past  6  o'clock  in  the  evening,  the 
plaintiff  attempted  to  alight  from  one  of  the  defendant's  cars 
on  Vanderbilt  avenue,  between  Forty-Second  and  Forty- 
Third  streets,  in  the  city  of  New  York;  that  in  so  attempting 
to  alight  she  fell  upon  the  pavement,  and  received  the  in- 
juries complained  of.  She  was  a  woman  25  years  of  age  at 
the  time,  was  a  singer  by  profession,  and  was  on  ber  way  to 
Yonkers  to  attend  a  choir  rehearsal.  It  was  her  intention  to 
enter  a  drug  store  on  the  northwest  corner  of  Forty-Second 
street  and  Vanderbilt  avenue  and  get  some  torches,  and  then 
to  take  the  New  York  Central  train  at  half  past  6  o'clock  for 
the  place  of  her  destination.  Her  testimony  was  to  the  effect 
that  she  asked  the  conductor  to  stop  the  car  after  it  had 
turned  the  corner  from  Forty-Second  street  into  Vanderbilt 
avenue,  and  that  in  consequence  of  such  request  the  car  was 
stopped  a  short  distance  north  of  Forty-Seccnd  street,  and 
that  several  persons  alighted  therefrom;  that  she  attempted 
to  alight,  but  just  as  she  was  stepping  to  the  ground  the  car 
started  suddenly,  throwing  her  violently  upon  the  street. 
The  testimony  of  Dr.  Walton,  her  attending  physician,  who 
was  sworn  in  her  behalf,  was  to  the  effect  that  he  was  stand- 
ing upon  the  rear  platform  of  the  car,  and  that  she  was  hit 
by  the  '^hind  rail  of  the  car"  as  it  passed  her,  and  was 
thrown  to  the  pavement,  and  that  be  could  not  say  whether 
her  feet  were  on  or  off  the  car  at  the  time  when  it  started. 
On  behalf  of  the  defendant  there  was  testimony  given  by 
three  witnesses,  who,  in  substance,  stated  that  she  attempted 
to  alight  from  the  car  before  it  had  come  to  a  stand,  by  tak- 
ing hold  of  the  rear  rail  and  stepping  off,  and  in  doing  so  was 
thrown  to  the  pavement. 

The  trial  court,  in  submitting  the  case  to  the  jury,  gave 
general  instructions  to  the  effect  that  the  plaintiff  must 
prove  to  their  minds  "by  a  fair  preponderance  of  evidence 
that  this  fall  was  caused  by  the  negligent  act  of  this  defend- 
ant corporation."  He  did  not,  however,  instruct  the  jury  as 
to  the  particular  act  of  negligence  alleged  in  the  complaint 
upon  which  the  plaintiff  relied  for  a  recovery  of  damages. 
At  the  conclusion  of  the  charge  the  defendant's  counsel  re- 
quested the  court  to  instruct  the  jury  that  '4he  plaintiff  can- 
not recover  unless  she  satisfied  you  by  testimony  of  greater 
weight  than  that  offered  by  the  defendant  that  the  accident 
happened  by  reason  of  the  sudden  starting  of  the  car  after  it 
had  come  to  a  full  stop  in  response  to  a  signal  or  request 
given  by  her  to  the  conductor."  This  the  court  refused  to 
charge,  except  as  it  had  heretofore  charged. 
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The  coart»  as  we  have  seen,  had  charged  as  to  the  weight 
of  the  evidence  necessary,  bat  had  neglected  to  charge  the 
latter  clause  embraced  in  the  request  as  to  the  sadden  starting 
of  the  car  after  it  had  come  to  a  full  stop.  Inasmuch  as  this 
was  the  specific  act  of  negligence  alleged  in  the  complaint, 
the  request  was  proper,  and  should  have  been  charged.  It 
was  important,  in  view  of  the  conflicting  evidence  in  the 
case,  and  especially  in  view  of  the  testimony  of  the  plaintiff's 
witness  Walton,  who,  in  substance,  had  testified  that  she  was 
hit  by  the  back  rail  of  the  car.  The  refusal  to  charge  as  re- 
quested was  therefore  an  error  which  calls  for  a  reversal  of 
the  judgment,  unless  it  was  subsequently  cured.  After  pass- 
ing upon  a  number  of  other  requests  to  charge,  the 
defendant  asked  the  court  to  charge  "that  there  is 
no  alleged  negligence  of  the  defend&nt  upon  which  a  recovery 
can  be  based  in  this  case  except  the  sudden  starting  of  the 
car  after  it  came  to  a  full  stop."  This  the  court  refused  to 
charge,  and  an  exception  was  taken,  but  subsequently  the 
trial  jodge  asked  to  see  the  complaint,  and  after  looking  at 
that  instrument  the  court  withdrew  the  refusal  to  charge  the 
last  request,  and  charged  it  as  requested.  Thereupon  the 
defendant's  counsel  asked  the  court  to  change  his  refusal  to 
charge  the  first  request,  but  the  court  refused  to  charge  it, 
except  as  already  charged.  To  this  the  defendant's  counsel 
took  another  exception.  We  think,  in  view  of  the  general 
language  used  by  the  court  in  its  main  charge,  the  defendant 
had  the  right  to  have  the  jury  plainly  instructed  as  to  the  acts 
of  negligence  upon  which  a  recovery  could  be  had;  that  the 
conflicting  rulings  of  the  court  served  to  confuse  the  jurors  as 
to  the  true  rule  of  law  which  was  to  govern  them  in  de- 
termining the  questions  of  fact  involved;  and  that  the  error 
in  refusing  to  charge  the  first  request  was  not  cured  by  that 
which  subsequently  occurred  in  the  concluding  request,  to 
which  attention  has  been  called. 

There  were  a  number  of  exceptions  taken  to  the  admission 
of  evidence,  which  we  do  not  deem  it  necessary  to  here  con- 
sider. The  error  pointed  out  requires  a  new  trial,  and  upon 
such  trial  questions  with  reference  to  evidence  may  be 
eliminated. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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NORFOLK  &  W.  RY.  CO.  v.  TOWN  OF  SUFFOLK. 
(Supreme  Court  of  Appeals  of  Virginia,  Jan.  26,  1905. ) 

[49  S.  E.  Rep.  658.] 

Business  License — Railroad  Companies— Municipal   Authority.* 

Suffolk  Town  Charter,  g  18,  providing  that  '^Whenever  any  bnai- 
neas,  trade,  occupation,  calling,  or  any  other  thing,  is  to  be  done 
within  the  town  for  which  a  state  license  is  or  may  be  required,  tbe 
council  may  require  a  town  license  to  be  had  for  doing  the  same,"  au- 
thorizes an  ordinance  imposing  a  license  tax  on  a  railroad  company 
doing  business  in  the  town,  though  it  is  for  a  failure  to  transact 
its  business  as  provided  by  Code  1887,  §  1200,  in  addition  to  ita 
common-law  liability,  amenable,  under  section  1201,  to  a  fine. 

Same — Same — Samer-Constitutional  Provisions. * 

Suffolk  Town  Charter,  §  18,  providing  for  an  occupation  tax,  as  ai>- 
plied  to  the  business  of  a  railroad  company,  is  not  in  conflict  witli 
Const,  art.  10,  §  4  [Va.  Code  1904,  p.  cclxii,  §  170],  permitting  the 
legislature  to  impose  license  tax  on  any  business  which  cannot  be 
reached  by  the  ad  valorem  system. 

Error  to  Circuit  Court,  Nansemond  County. 

Action  by  the  town  of  Suffolk  against  the  Norfolk  & 
Western  Railway  Company  to  recover  a  license  fee.  From  a 
judgment  for    plaintiff,  defendant  brings  error.     Affirmed. 

Geo.  S.  Bernard,  Legh.   R.  Watts*  and  Jos.  I.   Doran,  for 
plaintiff  in  error. 
J.  U.  Burgess,  for  defendant  in  error. 

WHITTLE,  J.  This  controversy  involves  tbe  construction 
of  section  i8  of  the  charter  of  the  town  of  Suffolk,  and  the 
validity  of  an  ordinance  passed  in  pursuance  thereof,  impos* 
ing  a  license  tax  of  $so  on  the  plaintiff  in  error  for  the  priv- 
ilege of  conducting  its  business  in  that  town. 

The  language  of  the  chatter  pertinent  to  this  inquiry  is 
as  follows:    ''Whenever    any    business,   trade,   occupation, 

*As  to  the  right  to  impose  occupation  tax  on  railroad  company, 
see  Allen  v.  Pullman's  Palace  Car.  Co.  (U.  S.),  11  R.  R.  R.  640,  34 
Am.  A  Bug.  R.  Caa.,  N.  8.,  640  (taxation  of  sleeping  car  companies) ; 
New  York  ex  rel.  Pennsylvania  R.  Co.  v.  Knight  (U.  S.),  11  R. 
R.  R.  592,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  592  (tax  on  cab  service 
furnished  by  railroad);  Pullman  Company  v,  Adams  (U.  8.),  8  R. 
R.  R.  2,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  2  (taxation  of  sleeping  car 
companies);  Nashville,  C.  A  8t.  Iv.  Ry.  Co.  v.  Alabama  City  (Ala.), 
5  R.  R.  R.  251,  28  Am.  A  Eng.  R.  Caa.,  N.  8.,  251  (city  ordinance 
imposing  tax  on  railroad  companies  running  cara  through  city  not 
an  interference  with  interstate  commerce);  Newport  News,  etc.,  Ry. 
A  Elec.  Co.  V.  City  of  Newport  News  (Va.),  1  R.  R.  R.  453,  24  Am. 
A  Eng.  R.  Cas.,  N.  8.,  453;  City  of  Boston  v.  Union  Freight  R.  Co. 
(Mass.),  2  R.  R.  R.  895,  25  Am.  A  Eng.  R.  Caa..  N.  8.,  895;  note, 
14  Am.  A  Eng.  R.  Cas.,  N.  8.,  208  (license  tax  imposed  on  corpora- 
tion engaged  in  interstate  commerce) ;  note,  13  Am.  A  Eng.  R.  Cas., 
N.  8.,  874  (cars  of  foreign  companies) ;  Alabama  G.  8.  R.  Co.  9. 
City  of  Bessemer  (Ala.),  6  Am.  A  Eng.  R.  C::s.,  N.  8.,  410  (consti- 
tutionality of  city  license  tax  where  railroad  is  engaged  in  interatate 
commerce);  City  of  York  v.  Chicago  B.  A  Q.  R.  Co.  (Neb.),  14 
Am.  A  Eng.  R.  Cas.,  N.  8.,  200. 
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calling*  or  any  other  thing,  is  to  be  done  within  the  town  of 
Safiolk  for  which  a  state  license  is  or  may  under  the  Consti- 
tution of  this  state  or  the  Constitution  and  laws  of  the  United 
States  be  required,  the  council  may  require  a  town  license  to 
be  bad  for  doing  the  same.'' 

Conceding  the  soundness  of  the  proposition  that  the  inten- 
tion of  the  state  to  clothe  a  municipal  corporation  with  a 
portion  of  its  own  sovereignty  in  the  matter  of  levying  taxes 
must  be  manifested  in  plain  and  unambiguous  terms,   the 
court  is  nevertheless  of  opinion  that  the  phraseology   of  the 
charter  in  question  measures  up  to  that  requirement.     Lan- 
guage substantially  the  same  as  that  employed  in  this  in- 
stance has  been  so  repeatedly  and  so  recently  construed  by 
this  court  to  confer  upon  a  municipality  a  general  power  of 
taxation,  subject  only  to  such  limitations  as  may  be  imposed 
by  the  Constitution  of  the  state  or  of  the  United  States,  that 
a  discussion  of  the  subject  would  be  unprofitable.     Ould  & 
Carrington  v.  City  of  Richmond,  23  Grat.  464,  14  Am.  Rep. 
139;  Humphreys  v.  City  of  Norfolk,  25   Grat.   97;  City  of 
Norfolk  y.  Norfolk  Landmark  Co.,  95  Ga.  564,  28  S.  E.  9S9; 
Newport  News,   etc.,  R.  Co.  v.  City  of  Newport  News,  100 
Va.  IS7»  40  S.  E.  64s;  Woodall  v.  City  of  Lynchburg,  100 
Va.  318,  40  S.  E.  91s;  Blanchard  v.  City  of   Bristol,  100  Va. 
469.  41  S.  £.  948;  City  of  Norfolk  v.  Griffith-Powell  Co.,  102 
Va.  IIS,  4S  S.  E.  889;  Gordon  v.  City  of  Newport  News,  102 
Va.  649,  47  S.  E.  828. 

It  is  sought,  however,  to  distinguish  this  case  from  the 
foregoing  authorities  on  the  theory  that  the  Legislature  can- 
not be  presumed  to  have  intended  to  authorize  the  town  of 
Suffolk  to  impose  upon  the  plaintiff  in  error  a  license  tax, 
enforceable  by  fine,  for  doing  a  business  which  it  was  re- 
quired by  statute  to  transact  under  pain  of  forfeiture.  (The 
section  of  the  Virginia  Code  of  1887,  relied  on — sections  1200 
and  1201 — have  since  been  repealed.     Acts  IQ04,  p.  $$•) 

The  argument  is  more  specious  than  sound,  and,  carried  to 
its  logical  conclusion,  would  have  afforded  a  ready  means  of 
escape  from  taxation  to  a  large  class  of  businesses  of  a  quasi 
public  nature,  for  the  exercise  of  which  license  tax  might 
have  been  imposed  under  the  Constitution  of  1869;  for  ex- 
ample, ordinary  keepers,  express,  telegraph,  and  telephone 
companies,  street  railroad  companies,  and  the  like. 

The  statute  is  declaratory  merely  of  the  common-law  duty 
of  transportation  companies;  and  for  a  failure  to  discharge 
that  duty,  independently  of  statute,  they  would  be  liable  in 
damages  to  any  person  injuriously  affected  by  the  omission. 
The  differentiating  features,  therefore,  between  a  railroad 
company  and  other  common  carriers,  is  that  for  a  failure  to 
discbarge  the  duties  enumerated  in  section  1200  the  former 
was,  in  addition  to  its  common-law  liability,  amenable,  under 
section  1201,  to  a  forfeiture  of  not  less  than  $25  nor  more 
than  $100,    recoverable  by  the  injured  party  by  motion  or 
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action.  So  far,  consequently,  as  the  argument  that  the  Leg:— 
islature  cannot  be  presumed  to  have  intended  to  delegate  to 
the  town  of  Suffolk  authority  to  demand  a  license  tax  of  a 
railroad  company  for  doing  that  which  the  law  required  it  to 
do  is  concerned  on  principle  the  argument  is  equally  appli- 
cable to  all  other  public  service  corporations. 

That  the  business  of  railroad  companies  may  be  subjected 
to  a  license  tax  is  distinctly  declared  in  the  cases  of  Anniston 
V.  Southern  Ry.  Co.,  ii2  Ala.  557,  20 South.  915,  and  Florida 
Cent.  R.  R.  Co.  v.  City  of  Columbia   (S.  C.)  32  S.  E.  408. 

In  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  376,  2 
Sup.  Ct.  26s,  27  L.  Ed.  419,  it  was  said:  ''That  the  power 
of  the  state  to  authorize  any  city  within  its  limits  to  enforce 
a  license  tax  on  trades  or  callings  generally,  especially  those 
which  are  quasi  public,  cannot  be  disputed;  and  that* 
whether  a  license  fee  is  exacted  under  the  power  to  regulate 
or  the  power  to  tax,  is  a  matter  of  indifference  if  the  power 
to  do  either  exists."  See,  also.  Postal  Tel.  C.  Co.  v.  City 
Council  of  Charleston,  153  U.  S.  692,  14  Sup.  Ct.  1094,  38  L. 
Ed.  871. 

It  must  be  observed  that  the  ordinance  under  consideration 
does  not  make  the  payment  of  the  license  tax  a  condition 
precedent  upon  which  the  right  of  the  plaintiff  in  error  to 
carry  on  its  business  depends.  It  merely  imposes  the  tax» 
and  the  ability  to  fine  for  a  violation  of  the  ordinance  is  a 
remedial  incident  of  the  original  power.  Blanchard  v.  City 
of  Bristol,  supra. 

This  is  made  plain  by  the  case  of  Home  Ins.  Co.  v.  City  of 
Augusta,  93  U.  S.  123,  23  L.  Ed.  825,  where,  in  discussing  the 
character  of  a  license  tax,  the  court  said:  ''This  court  (in 
the  License  Tax  Cases,  5  Wall.  462,  18  L.  Ed.  497)  held  that 
the  payment  required  was  a  special  tax,  levied  in  the  manner 
described;  that  the  penalty  provided  was  a  mode  of  enforc- 
ing its  payment;  and  that  the  license,  when  issued,  was  only 
a  receipt  for  the  tax.  *  *  *  Iq  the  ordinance  in  ques- 
tion the.  tax  is  designated  'a  license  tax,'  but  its  payment  is 
not  made  a  condition  precedent  to  the  right  to  do  business. 
No  special  penalty  is  prescribed  for  its  nonpayment,  and  no 
second  license  is  required  to  be  taken  out.  Had  the  ordi- 
nance been  otherwise  in  these  particulars,  we  have  seen, 
viewing  the  subject  in  the  lieht  of  the  License  Tax  Cases, 
that  the  result  would  have  been  the  same." 

Finally,  it  is  insisted  that,  if  the  Legislature,  by  section  18 
of  the  charter,  intended  to  give  the  town  council  power  to 
require  a  railroad  company  to  take  out  a  license  and  pay  a 
tax  for  the  privilege  of  doing  business  therein,  the  section  is 
unconstitutional,  because  contrary  to  the  provisions  of  sec- 
tion 4  of  article  10  of  the  state  Constitution  [Va.  Code  1904, 
p.  cclxii,  §  170]. 

That  section,  it  will  be  recalled,  after  authorizing  the  levy 
of  a  license  tax  upon  certain  specified  businesses,  concludes: 
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"and  all  otheif  businesses  that  cannot  be  reached  by  tbe  ad 
valorem  system." 

With  respect  to  the  foregoing  provision  this  court  said/ in 
Gordon  v.  City  of  Newport  News,  supra:  ''The  Legisla- 
ture, or  a  municipality  possessing  full  powers  of  taxation 
under  its  charter,  must  decide  primarily  whether  a  particular 
business  can  or  cannot  be  reached  by  the  ad  valorem  system ; 
and  with  the  exercise  of  their  discretion  the  courts  may  not 
interfere,  except  in  case  of  a  plain  departure  from  the  consti- 
tutional requirement.  The  question  is  one  of  power,  and 
not  of  policy,  so  far  as  the  courts  are  concerued ;  and  they 
are  without  authority  to  control  legislative  discretion,  even 
if,  in  their  opinion,  it  is  violative  of  sound  principles  of 
political  economy,  unless  in  its  exercise  it  contravenes  some 
provision  of  the  Constitution  of  the  state  or  of  the  United 
States.  Subject  only  to  that  limitation,  the  discretion  of 
the  legislative  department  of  the  government  in  the  adminis- 
tration of  the  fiscal  afiairs  of  the  commonwealth  is  exclusive 
and  supreme." 

It  not  only  cannot  be  aCBrmed  that  the  imposition  of  a 
license  tax  on  the  business  of  the  plaintiff  in  error  is  ''a  plain 
departure  from  the  constitutional  requirement,"  but,  under 
similar  charters,  such  action  on  the  part  of  city  councils 
has  peen  sanctioned  by  this  court  in  the  analogous  cases  of 
Newport  News,  etc.,  R.  Co.  v.  City  of  Newport  News,  supra, 
and  Postal  Tel.  Cable  Co.  v.  City  of  Norfolk,  loi  Ga.  125,  43 
S.  E.  207. 

In  the  latter  case  the  court  said :  '' A  city  ordinance  impos- 
ing a  privilege  tax  on  a  telegraph  company  is  not  in  conflict 
with  section  4,  art.  10,  of  the  Constitution  of  this  state  [Va. 
Code  i9jQ4,  p.  cclxii,  §  170],  permitting  tbe  Legislature  to  im- 
pose a  license  tax  on  any  business  which  cannot  be  reached 
by  the  ad  valorem  system.  The  tax  imposed  by  the  ordi- 
nance is  a  tax  imposed  upon  the  privilege  of  doing  business 
in  the  city,  and  is  wholly  different  from  a  property  tax.  It 
is  immaterial  that  the  state  taxes  the  property  of  the  com- 
pany on  the  ad  valorem  system.  The  two  subjects  of  taxa- 
tion are  wholly  difierent,  and  both  may  be  taxed  without 
beins:  obnoxious  to  tbe  objection  that  it  is  double  taxation." 

The  above  authorities  show  conclusively  that  the  last  con- 
tention is  without  merit,  and  cannot  be  maintained. 

It  must  be  remembered  that  this  case  arose  under  the  Con- 
stitution of  1869,  and  what  has  been  said  with  respect  to  the 
power  of  the  defendant  in  error  to  impose  the  license  tax  in 
question  has  no  reference  to  a  case  arising  under  the  present 
Constitution. 

For  these  reasons  the  judgment  of  the  circuit  court  of 
Nansenoond  county  is  without  error,  and  must  be  afiRrmed. 
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SOUTHERN  CALIFORNIA  RT.  CO.  v.  WORKMAN,  City  Treasurer 

of  Los  Angeles  et  al. 

(Supfeme  Court  of  California,  Jan.  25,  1905.) 

[79  Pac.  Rep.  586.] 


Municipal  Corporations — Streett — Improvements — Railroad  Right  of 
Way— Liability  of  Assessment.* 
Vrooman  Act,  %  7  (Laws  1885,  p.  147,  as  amended  by  Laws  1891, 
p.  1%)  providing  for  an  assessment  on  the  lots  and  lauds  fronting* 
on  the  improved  portion  of  a  street,  to  pay  for  such  improvement,  does 
not  authorize  the  assessment  of  a  special  tax  for  street  improvement  on 
a  portion  of  a  railroad  right  of  way  abutting  the  improved  street,  not 
subject  to  sale  on  execution,  and  necessary  to  enable  the.  railroad  com- 
pany to  operate  its  road  under  its  franchise. 

Commissioners'  Decision.  Department  i.  Appeal  from 
Superior  Court,  Los  Angeles  County;  N.  P.  Conrey,  Judge. 

Suit  by  the  Southern  California  Railway  Company  against 
W.  H.  Workman,  as  city  treasurer  of  the  city  of  Los  Angeles, 
Cal.,  and  another.  From  a  decree  in  favor  of  plaintifis,  de- 
fendants appeal.     Affirmed. 

Cole  &  Cole,  for  appellants. 

C.  N.  Sterry  and  T.  J.  Norton,  for  respondent. 

COOPER,  C.  Action  to  enjoin  a  sale  of  a  portion  of 
plaintiff's  right  of  way.  A  temporary  injunction  was 
granted,  which  by  the  judgment  was  made  perpetual.  This 
appeal  is  from  the  order  granting  the  injunction  and  from  the 
judgment. 

The  plaintiff  is  a  railroad  corporation  operating  a  railroad 
about  487  miles  in  length,  in  and  through  five  counties  in 
the  southern  part  of  the  state.  A  portion  of  its  main  line, 
running  from  Los  Angeles  to  Barstow,  is  located  and  operated 
in  Los  Angeles  county,  and  1,012  feet  of  the  right  of  way  of 
this  line  abuts  on  Pasadena  avenue,  in  the  city  of  Los 
Angeles.  The  city  proceeded  to  make  certain  improvements 
on  Pasadena  avenue  under  the  provisions  of  the  statutes 
authorizing  the  making  of  such  improvements  and  the  charg- 
ing of  the  costs  to  abutting  property.  By  the  proceedings  of 
the  city  council  the  cost  of  the  improvements  was  to  be 
assessed  upon  abutting  property  upon  the  front  foot  method 
provided  by  statute.  An  assessment  for  the  purposes  of  said 
improvement  was  attempted  to  be  made  upon  a  small  por- 
tion of  plaintiff's  right  of  way,  consisting  of  an  irregular 
strip,  about  9,500  feet  in  length  and  from  60  to  100  fe^t  in 
width,  which  attempted  assessment  described  the  property  as 
follows:    ''Commencing    at    N.    W.   intersecting    point  of 

*As  to  whether  railroad  property  is  liable  to  local  assessments,  see 
foot-note  appended  to  Orth  v.  Park  &  Co.,  12  R.  R.  R.  536,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  536;  foot-note  appended  to  Chatham  County 
Com'rs  V,  Seaboard  A.  L.  Ry.  (N.  Car.),  11  R.  R.  R.  859,  34  Am.  & 
Bug.  R.  Cas.,  N.  8.,  859. 
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Avenae  33  and  the  right  of  way  of  the  Southern  California 
Railway  Company,  thence  meandering  in  a  northerly  direc- 
tion 9635   min.  to  Avenae   50,   thence  along  the  S.  line  of 
Avenue  50, 62  min.  thence  meandering  in  a  southerly  direction 
9566  min.  to  Avenue  33,  thence  W.  60  along  the  N.  line  of 
Avenue  33  to   beginning.     Being  the  Southern  California 
Railway  right  of  way  between   Avenues  33  and  so."     Plain- 
tifi  refused  to  pay  the  amount  of  the  attempted  assessment, 
and  a  bond  was  issued  by  the  city,  and  sold  to  appellant 
Fox.    The  bond  described  the  property  assessed  the  same  as 
in  the  above  description  in  the  assessment,  except  the  words, 
^'Being  the   Southern  California  .Railway  right  of  way  be- 
tween Avenues  33  and  50,"  were  omitted,  and  instead  thereof 
the  words  ''Owner  is  the  Southern  California  Railway   Com- 
pany, a  corporation,"  were  added.     The  notice  of  sale  de- 
scribed the  property  as  it  is  described  in  the  bond.     Plaintiff 
commenced  this  action  to  enjoin  the  sale,  and,  after  setting 
forth  the  facts,  alleged  in  its  complaint  ''that,  unless  re- 
strained from  so  doing,  the  said  defendant  W.  H.  Workman, 
as  such  city  treasurer,  at  the  request  of  the  defendant  Fox, 
will  on  Tuesday,   the   14th  day   of  January,    1902,  proceed, 
under  said  advertisement  and  notice  of  sale,  to  sell  or  at- 
tempt to  sell  that  portion  of  the  right  of  way  of  the  plaintiff 
hereinabove  described,  and  upon  which  it  is  operating  a  rail- 
road as  aforesaid,  in  accordance  with  said  notice,  for  the  pur- 
pose of  satisfying  said  bond. "    The  complaint  further  alleged 
that  the  threatened  sale  would  cause  it  great  and  irreparable 
injury,  and  "create  a  cloud  upon  the  title  of  the  plaintiff  to 
said  portion   of  said  right  of  way,  and  to  its  right  to  use  and 
occupy  the  same  as  and  for  its  business  of  a  common  carrier 
of  passengers  and  freight."    The  defendants  filed  a  general 
demurrer  to  the  complaint,  which  was  overruled,  and   they 
declined  to  answer. 

We  are  of  opinion  that  the  complaint  states  facts  su£Bcient 
to  constitute  a  cause  of  action.  It  states  that  the  assess- 
ment was  "upon  that  portion  of  the  plaintiff's  right  of  way 
herein  described."  The  assessment  concludes  with  the 
words  of  identification,  "being  the  Southern  California  Rail- 
way right  of  way  between  Avenues  33  and  ^o."  It  was  evi- 
dently the  intention  to  assess  and  sell  the  right  of  way  as 
described  by  metes  and  bounds  in  the  assessment. 

The  statute  in  regard  to  assessments  for  the  improvement 
of  streets  provides  for  an  assessment  upon  the  lots  and  lands 
fronting  on  the  improved  portion  of  the  street.  Section  7, 
Vrooman  Act  (Laws  1885,  P-  I47f  as  amended  by  Laws  1891, 
p.  196). 

There  is  no  authority  for  making  an  assessment  upon  a 
right  of  way,  or  for  selling  the  same.  A  railroad  is  a  quasi 
public  corporation,  in  which  the  public  is  interested.  It 
holds  a  franchise  from  the  state,  and  must  operate  its  road 
oriforfeit  its  franchise.    A  part  of  its  right  of  way  cannot  be 
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sold  on  execution  or  (or  a  street  assessment.     The  decisions 
are  not  in  harmony  on  the  question,  but  we  think  the  best- 
considered  cases  hold  that  such  right  of  way  cannot  be  sold 
to  satisfy  a  street  assessment.     In  C.,  M.  &  St.  P.  Ry.  Co.  v. 
City  of  Milwaukee,  Sg  Wis.  S09>  62  N.  W.  419,  28  L.  R.  A. 
249»   the  question   is  ably    discussed,   and  the  court  said : 
'^  Whether  the  track  and  right  of  way  of  a  railroad  company  is 
subject  to  assessment  for  local  improvements  on  the  ground 
of  special  benefits,  under  the  language  of  statutes,  couched 
in  general  terms,    providing  for  such  assessments,  is  a  ques- 
tion upon  which  the  courts  have  not  been  agreed.     The  system 
and  policy  of  each  state  enter  largely  into  the  question,  and 
give  to  it  a  local  character.     By  the  charter  of  Milwaukee, 
the  improvement  of  Commerce  street  was  chargeable  to  and 
payable  by  the  lots  fronting  or  abutting  upon  such  street, 
*    *    *    to  the  amount  which  such  improvement  shall  be 
adjudged  by  the  board  of  public  works  to   benefit  such  lots; 
and  an  assessment  of  the  amount  is  provided  for,  which,  when 
confirmed  by  the  council,  its  collection   may  be  enforced  in 
case  of  nonpayment  by  a  sale  and  conveyance  of  the  lots  so 
assessed.     City  Charter  (Laws   1874,    pp.   359,   362,  c.    184, 
subc.  7,  §§  2,  7).     So  much  of  the  lots  in  question  as  were 
occupied  by  the  tracks  of  the  railroad  and  supporting  banks, 
and  used  for  right  of  way  purposes,  had  been  devoted  and  ded- 
icated to  uses  in  which  the  public  had  an  important  interest 
of  a  probable  perpetual  duration;  and  to  enforce  an  assess- 
ment against  such  right  of  way  and  track,  extending  about 
half  a  mile  in  distance,  by  a  sale  and  conveyance,  would  nec- 
essarily dismember  and  break  up  the  entirety  and   utility  of 
the  road  as  a  line  of  travel  and  commercial  intercourse,  and 
interfere  with  and  impair  the  paramount  interests  which  the 
public  have  in  it  for  these  purposes.     The  property  of  the 
corporation  in  its  road  and   appurtenances  essential  to  its 
operation  and  use,  annexed  to  the  franchise  of  the  company 
to  maintain  and  operate  its  road,  is  an  entirety,  and  is  thus 
charged,  in  the  hands  of  the  company,  with  an  important  trust 
in  favor  of  the  public,  though  the  property  in   all  other  re- 
spects is  essentially  private,  and  operated  for  private  gain. 
Public  policy  would  seem  to  forbid  a  severance  and   segrega- 
tion of  its  several  special  or  particular  parts,  essential  to  the 
exercise  of  the  f  anchises  and  the  use  and  operation  of  the 
road  by  forced  sale  upon  legal  process  or  for  an  assessment." 
In  L.,  N.  A  &  C.  R.  Co.  v.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  R.  A.  435,   the  court  said:    '^The  other  feature  of 
the  case  presents  a  question   of    much   greater    difficulty. 
According  to  the  established  rule  of  the  common  law,  which 
controls  the  current  of  modern  authority,  the  franchises  of  a 
corporation — mere  incorporeal  hereditaments — were  not  sub- 
ject to  seizure  and  sale  upon  execution  in  the  absence  of 
express  statutory  provisions  authorizing  the  sale  and  prescrib- 
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ing  the  method  of  transfer.  It  follows  as  a  natural  sequence 
that  lands,  easements,  or  things  essential  to  the  existence  of 
the  corporation  and  the  execution  of  its  corporate  duty,  and 
without  which  its  franchise  would  be  of  no  practical  use,  can- 
not be  levied  upon  and  sold  on  execution  at  law,  so  as  to  de- 
tach them  from  the  franchise,  and  thus  destroy  its  use." 

The  Court  o!  Appeals  of  Missouri,  in  Sweaney  v.  K.  C. 
R.  Co.,  54  Mo.  App.  266,  said:  ''The  sole  questions  is  this: 
Does  the  law  authorize  the  enforcement  of  a  special  tax  bill 
lor  a  street  improvement  against  a  detached  right  of  way? 
*  *  *  The  tax  bills  in  suit  were  issued  on  the  theory  that 
the  land  along  the  line  of  the  graded  street,  and  used  by  a 
railroad  as  its  right  of  way,  is  chargeable  with  such  local  im- 
provements, just  as  other  adjacent  property.  This,  too,  is 
the  position  taken  and  so  forcibly  urged  on  us  by  plaintiff's 
coansel.  But  however  cogent  the  argument,  and  however 
reasonable  and  just  may  be  the  position  contended  for,  yet, 
under  the  repeated  decisions  of  our  Supreme  Court  in  cases 
which  we  deem  analogous,  we  must  hold  that  plaintifl  cannot 
maintain  this  suit,  which  has  for  its  aim  and  purpose  the 
carving  out,  sale,  and  conveyance  of  a  portion  only  of  de- 
fendant's right  of  way.  Admitting  the  terms  'adjoining 
lands,'  'all  the  property  on  both  sides,'  etc.,  appearing  in  the 
Kansas  City  Charter,  to  be  sufiBciently  general  to  embrace 
the  railroad  right  of  way,  but  even  then  we  are  met  with  the 
doctrine  of  our  adjudicated  cases  that  alien  will  not  be  en- 
forced Pgainst  a  mere  fractional  part  of  a  railroad  right  of 
way,  except  it  be  specially  authorized  by  the  Legislature, 
in  language  not  to  be  doubted."  See  City  of  Philadelphia 
V.  Philadelphia,  W.  &  B.  R.  Co.,  33  Pa.  41;  City  of  Allegheny 
V.  Western  Pa.  R.  Co.,  138  Pa.  375.  21  At  I.  763;  Bridgeport  v. 
N.  Y.  A  N.  H.  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63;  De- 
troit, G.  H.  &  M.  Ry.  Co.  v.  City  of  Grand  Rapids,  106 
Mich.  13,  63  N.  W.  1007,  28  L.  R.  A.  793,*  58  Am.  St.  Rep. 
466. 

It  is  not  necessary  to  decide  in  this  case  as  to  whether  or 
not  the  fee  or  reversion  in  the  land  can  be  assessed.  After  a 
right  of  way  has  been  acquired  by  a  railroad  corporation  by 
condemnation  or  otherwise,  and  its  track  laid  upon  it,  we 
apprehend  that  it  would  be  difiBcult  to  realize  by  a  sale  of  the 
fee  remaining  in  the  grantor.  But  without  deciding  this 
qaestion,  it  is  sufficient  to  say  that  this  proceeding  is  for  the 
purpose  of  enjoining  a  sale  of  plaintiff's  right  of  way;  that  is 
to  say,  its  easement.  The  judgment  is  that  the  bond  is  void 
as  a  lien  upon  plaintiff's  right  of  way,  and  that  defendant  be 
€0]oimed  from  selling  "any  part  or  portion  of  plaintifi's  right 
of  way  in  said  complaint,  and  hereinafter  described."  If  the 
defendants  do  not  intend  to  sell  the  plaintiff's  easement,  but 
oaly  the  subordinate  estate,  the  judgment  is  not  in  any  way 
mjarions  to  them.  The  restraining  order  is  merged  in  the 
jodgroent,  and  the  appeal  therefrom  may  be  dismissed. 
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We  therefore  advise  that  the  judgment  be  afiBrmed,  and  the* 
appeal  from  the  order  dismissed. 

We  concur:    HARRISON,  C;  SMITH,  C. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed,  and  the  appeal  from  the  order  dismissed:: 
VAN  DYKE,  J. ;  SHAW,  J. ;  ANGELLOTTI,  J. 


LITTLE  ROCK  &  H.  S.  W.  R,  CO.  v.  NEWMAN. 
(Supreme  Court  of  Arkansas,  Nov.  5,  1904.) 

[83  8.  W.  Rep.  653.] 

Eminent  Donnain— Construction  of  Railroad  near  Property— General 
or  Special  Injuries.* 
Where  a  railroad  is  constructed  on  streets  near  plaintiff's  property,, 
and  intersects  other  streets  leading  to  the  property,  which  does  not  abnt 
on  the  streets  on  which  said  road  is  constructed,  and  it  is  not  shown 
that  travel  is  diverted  from  the  property,  and  access  thereto  is  not  ob- 
structed, the  injury  thereto  is  not  special,  but  is  a  general  one,  for 
which  no  recovery  can  be  had. 

Same — Same — Same.  * 

Injury  caused  to  a  country  place  owned  by  plaintiff  by  the  fact  that 
the  railroad  runs  between  it  and  a  city  is  general,  and  not  special. 

Appeal  from  Circuit  Court,  Garland  County;  Alexander 
M.  Duffie,  Judge. 

Action  by  Z.  T.  Raulston,  revived  in  the  name  of  H.  C. 
Newman,  administrator,  against  the  Little  Rock  &  Hot 
Springs  Western  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Z.  T.  Raulston  was  the  owner  of  certain  town  lots  in  the 
city  of  Hot  Springs  and  a  tract  of  land  in  the  country  upon 
which  he  lived.  The  defendant,  the  Little  Rock  &  Hot 
Springs  Western  Railroad  Companv,  constructed  its  railroad 
across  Border  street  where  it  intersected  with  Valley  street^ 
and  along  Valley  street  across  Grand  avenue  to  where  Valley 
street  intersects  with  Market  street,  and  also  constructed  a 
side  track  on  a  portion  of  Elm  street.  The  property  of 
Raulston  does  not  abut  on  any  portion  of  these  streets  where 
the  railroad  is  built  in  the  streets.  A  portion  of  his  property 
is  in  the  country,  some  distance  from  the  tracks  of  the  rail- 
road above  referred  to.  One  lot  abuts  on  Grand  avenue 
some  hundred  or  two  feet  from  where  the  railroad  crosses 
that  avenue  on  a  level  with  the  street;  other  of  his  lots  abut 
on  Hale  street,  which  is  not  touched  by  the  railroad;  and 
three  lots  abut  on  Valley  street  some  two  blocks,  or  about 
six  hundred  feet,  from  where  the  railroad   first  touches  that 

*See  foot-notes  appended  to  Dean  v.  Ann  Arbor  R.  R.  (Mich.),  13  R> 
R.  R.  365, 36  Am.  &  £^ng.  R.  Cas.,  N.  S.,  365  ;  Stockdale  v,  Rio  Grande 
Western  Ry.  Co.  (Utah),  12  R.  R.  R.  527,  35  Am.  A  Eng.  R.  Cas.,  N.  S., 

527. 
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Street.  Raalstoo  broaght  an  action  against  the  company  to 
recover  $1,500  damages,  which  he  alleges  was  caused  to  his 
property  by  reason  of  the  fact  that  the  defendant  had  con* 
stmcted  its  tracks  across  and  along  the  streets  named.  The 
company  filed  an  answer,  denying  that  plaintiff  had  been 
damaged,  or  that  it  was  in  any  way  liable  for  the  injury 
aHeged.  On  the  trial  the  circuit  court  held  that  the  proof 
did  not  show  any  injury  to  the  land  in  the  country,  but  sub- 
mitted to  the  jury  the  question  of  injury  to  the  town  lots, 
which  returned  a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$150.  The  defendant  appealed.  After  the  judgment  below, 
the  plaintiff  died,  and  the  action  has  been  revived  in  the 
name  of  H.  C.  Newman,  his  administrator. 

Dodge  &  Johnson,  for  appellant. 

RIDDICK,  J.  (after  stating  the  facts).  This  is  an  action 
by  an  owner  of  town  lots  in  the  city  of  Hot  Springs  against 
the  defendant  company  to  recover  damages  for  an  injury 
which  plaintffE  claims  was  caused  to  his  property  by  the  act 
of  defendant  in  constructing  its  railroad  along  and  across 
certain  streets  of  the  city.  The  rule  of  law  governing  cases 
of  this  kind  is  that  no  private  action  on  account  of  an  act 
obstructing  a  public  and  common  right  will  lie  for  damages 
of  the  same  kind  as  those  sustained  by  the  general  public* 
even  though  the  inconvenience  and  injury  to  the  plaintiff  be 
greater  in  degree  than  to  other  members  of  the  public;  but 
an  action  will  lie  for  peculiar  or  special  damage  of  a  kind 
different  from  that  suffered  by  the  general  public,  even  though 
such  damage  be  small,  or  though  it  be  not  confined  to  plain- 
tiff, but  be  suffered  by  many  others.  Note  by  Bennett  to 
Fritz  V.  Hobson,  19  Am.  Law  Reg.  615-637;  Hot  Springs  R.  R. 
Co.  V.  Williamson,  45  Ark.  433.  The  rule  seems  to  be  well 
settled,  and  the  trouble  in  deciding  this  class  of  cases  comes 
in  the  application  of  it,  and  in  determining  what  constitutes 
a  special  injury  and  what  is  not.  In  the  case  of  Rickert  v. 
Directors  of  Metropolitan  Railway  Company,  L.  R.  2  House 
of  Lords,  175,  where  the  majority  of  the  judges  were  of  the 
opinion  that  no  cause  of  action  was  shown,  Lord  Westbury 
dissented*  and  delivered  an  opinion  in  which  he  maintained 
the  right  of  the  plaintiff  to  recover.  In  that  opinion,  after 
stating  that  he  entirely  concurred  with  the  view  that,  in  order 
to  recover,  the  plaintiff  must  show,  not  a  general  injury,  but 
a  special  damage,  to  the  property  owned  by  him,  he  under- 
took to  illustrate  the  difference  between  a  special  and  general 
damage.  ''Thus,"  he  said,  'Mf  a  public  highway  be  diverted 
or  crossed  on  a  level  by  a  railway,  the  inconvenience  of  hav- 
ing to  wait  whilst  trains  pass  is  common  to  all  the  public* 
and  the  benefit  which  it  is  considered  results  to  the  public 
fa'om  the  railway  is  the  only  compensation.  Persons  dwelling 
in  the  neighborhood  may  sustain  this  inconvenience  more 
bequently  than  the  rest  of  the  public ;  but,  if  the  inconven- 
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ience  is  to  be  regarded  as  compensated    by    the     public 
convenience,  it  cannot  be  converted  into  a  ground  for  com- 
pensation  by  reason  of  certain  persons  having  to  sustain  the 
inconvenience  more  frequently  than  the  rest  of  their  fellow 
subjects/'     Now,  in  this  case  none  of  plaintiff's  property 
abutted  on  that  part  of  the  street  upon  which  the  tracks  were 
constructed.     The  railroad  did. not  block  the  streets  upon 
which  it  was  constructed,  or  prevent  travel  upon  them.     The 
access  to  plaintiff's  property  was  not  taken  away,  or  ren- 
dered less  convenient,  though  it  is  possible,  as  he  claims,  that 
by  reason  of  the  fact  that  one  end  of  the  street  upon  which 
some  of  his  lots  abutted  was  occupied  by  the  railroad  some 
travel  was  diverted  from  that  end  of  the  street  upon  which 
his  property  was  located.     But,  notwithstanding  the  tracks 
of  the  company,  the  street,  as  before  stated,  is  still  open  for 
travel  and  use  by  the  public,  and   access  to  the  property  of 
plaintiff  could  be  had  not  only  by  it,  but  by  a  number  of  other 
streets,  some  of  which  had  been  improved  and  rendered  much 
more  suitable  for  travel  than  the  street  on  which  the  tracks 
were  laid,  even  before  the  railroad  was  placed  there.     The 
evidence  leaves  it  very  doubtful  as  to  whether  this  diversion 
of  travel  was  occasioned  by  the  railroad  or  by  the  improve- 
ment of  other  streets  in  the  city  which  would  naturally  tend 
to  deflect  travel  from  an  unimproved  street,  whether  occupied 
by  the  tracks  of  a  railroad  or  not.     If  a  railroad  is  constructed 
across  the  highway  leading  from  the  home  of  one  who  lives 
in  the  country  to  the  tuwn  or  city  to  which  his  business  re- 
quires that  he  must  often  go,  it  is  very  natural  that  be  should 
feel  that  the  danger  of  delay  or  accident  to  which  he  may 
thus  be  at  times  subjected  renders  his  property  less  desirable 
as  a  home,  while  as  a  matter  of  fact  its  market  value  may  be 
actually  increased  by  the  construction  of  the  railroad.     If 
he  suffers  an  injury  in  such  a  case,  it  is  general,  and   not 
special.     If  one  owning  a  home  in  the  country  could  recover 
damages  in  such  a  case,  the  man  who  owns  a  home  in  the 
city,  and  has  often  to  visit  the  country,  might,  on  the  same 
principle,  claim  damages  to   his  home  in  the  city;  and  so 
there  would  be  no  end  to  such  claims,  for  the  injury   is  com- 
mon to  the  whole  public,  whether  in  the  town  or  country. 
It  would  be  impracticable  to  allow  damages  in.  such  cases, 
and  so  the  law  holds  that  no  recovery  can   be  had.     The  cir- 
cuit court  so  decided  in  this  case  as  to  the  place  owned  by 
the  plaintiff  in  the  country.     But  the  evidence  convinces  us 
that  the  same  rule  must  be  applied  to  the  town  lots.     The 
Supreme  Court  of  Illinois,  in  discussing  a  claim  for  damages 
to  property  on  account  of  the  vacation  of  certain  streets  and 
alleys,  said:    ''Here  plaintiff's  lot  is  not  adjacent  to  the 
street  and  alleys  vacated.     It  is    in    another  block.     Ths 
access  and  egress  from  his  lot  are  not  affected  by  the  vacat- 
ing ordinance  passed   by  the  city.     The  street  in  front  and 
the  alley  in  the  rear  of  his  property  remain  open  as  before. 
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afiordinK  the  same  access  to  and  egress  from  it.     The  iDCon- 
veaieoce  that  would  be  occasioned  to  plaintiff  in  going  from 
the  street  in  front  of  his  house  to  a  particular  part  of  the  city 
on  accoant  of  vacating  and  closing  up  certain  streets  and 
alleys  in  another  block  is  of  the  same  kind   of  damage  that 
would  be  sustained  by  all  persons  in  the  city  that   might 
have  occasion  to  go  that  way;  and,  although  the  inconven- 
ience he  may  suffer  may  be  greater  in  degree  than  to  any 
other  person,  that  fact  would  not  give  him  a  right  of  action." 
City  of   East  St.  Louis  v.  O'Flynn,  119  111.  204,  10  N.  E. 
397«  59  Am.  Rep.  795.     In  a  well-considered  case  recently  de- 
cided by  the  Supreme  Court  of  Michigan  the  same  conclusion 
was  reached  that  the  plaintiff  could  recover  no  damages  on 
account  of  the  closing  of  a  street  upon  which  his  property 
did  not  abut,  and  the  closure  of  which  did   not  affect  the 
means  of  ingress  and  egress  to  his  property.    In  that  case 
the  court  said  that  ''it  cannot  be  doubted  that  there  has  been 
some  resulting  disadvantage  occasioned  by  the  closing  of 
that  portion  of  the  street,"  but  the  court,  after  a  full  review 
of  the  authorities,  held  that  the  injury  was  not  special  to 
plaintiff,  but  one  which  he  suffered  in  common  with  the  gen- 
eral public,  and  that  no  recovery  could  be  had.     Buhl  v. 
Union  Depot  Co.,  gS  Mich.  596,  57  N.  W.  829,  23  L.  R.  A.  392. 
The  two  cases  referred  to  were  much  stronger  in  favor  of  the 
plaintiff  than  this  case,  for  in  those  cases  the  streets  were 
completely  closed  at  the  place  of  the  obstruction.     But  here, 
as  before  stated,  the  streets  along  which  the  defendant  con- 
structed its  tracks  are  still  open  for  business,  and  used  by  the 
public  as  well  as  by  the  company. 

In  conclusion  it  S3ems  to  us  that  plaintiff  failed  to  make 
ODt  a  case  for  any  damages.  It  has  been  held  that  a  mere 
diversion  of  travel  is  not  sufficient  to  entitle  one  to  dam- 
ages. Buhl  V.  Union  Depot  Co.,  98  Mich.  599,  57  N.  W. 
829, 23  L.  R.  A.  392.  But  we  need  not  discuss  that  point,  for 
the  evidence  here  falls  short  of  showing  that  defendant 
caused  any  diversion  of  travel  from  the  street  on  which  the 
property  of  plaintiff  was  located.  It  seems  to  us  a  matter  of 
pare  conjecture  as  to  whether  the  diversion  complained  of 
was  caused  by  the  act  of  defendant  or  by  the  act  of  the  city 
in  improving  certain  other  streets  and  making  them  more 
saitable  for  travel  than  the  one  upon  which  the  store  and 
other  property  of  plaintiff  was  locate!.  But  if  any  incon- 
venience or  injury  was  sustained,  it  was,  as  before  stated,  not 
special,  but  of  the  kind  suffered  by  the  public  in  general,  and 
for  which  no  recovery  can  be  bad. 
Judgment  reversed,  and  cause  remanded  for  new  trial. 
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YAZOO  AM.  V.  R.  CO.  v.  HARRINGTON. 

(Supreme  Court  of  Midsiaiippi,  March  5, 1905.) 

[37  So.  Rep.  1016.] 

Cattle  Guards— Compliance  with  Statute.* 

Rev.  Cod^  1892,  §  3561,  makes  it  the  duty  of  railroad  companiea  ta 
maintain  proper  cattle  guards  where  their  tracks  pass  throusfh  inclosed 
land  :  held,  that  a  specified  pattern  of  a  surface  cattle  guard  cannot 
be  judicially  declared  to  be  a  compliance  with  the  section  because  it  is 
less  dangerous  to  the  traveling  public  than  the  pit  guard,  though  it 
may  be  less  effective  in  turning  cattle. 

Same — Constitutionality  of  Statute. f 

Rev.  Code  1892,  §  3561,  requiring  railroad  companies  to  maintain 
cattle  guards  where  tracks  pass  through  inclosed  land,  being  a  legiti- 
mate exercise  of  the  police  power  of  the  state,  is  not  violative  of  Const. 
U.  S.  Amend.  14,  as  depriving  such  companies  of  their  property  with- 
out due  process  of  law. 

Appeal  from  Circuit  Court,  Coahoma  County;  Sam  C.  Cook, 
Judge. 
**To  be  ofiBcially  reported." 

Action  by  J.  L.  Harrington  against  the  Yazoo  &  Mississippi 
Valley  Railroad  Company.  From  a  judgment  for  plaintiff^ 
defendant  appeals.     Affirmed. 

This  was  a  suit  to  recover  damages  to  crops  by  the  tres- 
passing of  stock,  which  passed  over  an  alleged  defective 
stock  gap  maintained  on  defendant's  right  of  way  at  the 
point  where  the  railroad  entered  plaintiff's  inclosed  lands; 
and  in  addition  he  also  sued  for  the  statutory  penalty  of  $250 
under  section  3561  of  the  Code  of  1892.  The  case  was  tried 
in  the  lower  court  on  agreed  statement  of  the  facts,  before 
the  judge,  a  jury  having  been  waived.  From  a  judgment  for 
plaintiff  for  $850,  defendant  appeals. 

It  was  agreed  as  follows:  That  at  the  points  of  entrance 
and  exit  to  plaintiff's  inclosed  lands  by  the  tracks  of  defend- 
ant's railroad  the  defendant  had  put  in  a  Ross  surface  stock 
gap  and  cattle  guard,  which  at  the  time  of  the  injuries  com- 
plained of  were  free  from  defects  of  construction  and  were  in 
good  condition  and  in  proper  repair;  that  said  Ross  stock 
gap  or  cattle  guard  is  equal  to  any  other  surface  cattle  guard 
now  in  use  by  railroads,  and  is  up  to  the  highest  standard  of 
surface  cattle  guards  used  in  the  operation  of  railroads;  that» 
over  these  surface  stock  gaps  or  cattle  guards,  stock,  at 
different  times,  passed  into  plaintiff's  inclosed  land  and  upon 
his  inclosed  lands  as  described  in  his  declaration,  and  com-- 
mitted  injuries  to  his  crops  and  lands  as  sued  for;  that  the 
defendant  and  other  leading  railroads  of  the  country  are 
abandoning  the  old  pit  guard  and  replacing  them  with  Ross 
cattle  guards,  or  some  other  surface  guard  of  equal  efiective- 

*See  foot-note  appended  to  Campbell  v,  Iowa  Cent.   R.   Co.  (Iowa),. 

12  R.  R.  R.  601,  35  Am.  &  Bng.  R.  Cas.,  N.  S.,  601. 

f  See  foot-note  appended  to  Sanger  v,  Chesapeake  &  O.  Ry.  Co.  (Va.)^ 

13  R.  R.  R.  482,  36  Am.  &  l<ng.  R.  Cas.,  N.  S.,  482. 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       4S3 

Yasoo  A  M.  V.  R.  Co.  v,  Harring^oii 

Bess,  for  the  reason  that  experience  in  operating  railroads 
has  demonstrated  that  the  surface  cattle  guard  in  use  by  de- 
fendant, while  not  as  effective  in  taming  stock,  insures 
safety  to  the  lives  and  limbs  of  the  traveling  public.  In  con- 
nection with  the  agreed  state  of  facts,  and  as  part  of  same, 
some  affidavits  were  incorporated,  given  by  experts,  to  the 
efiect  that  the  surface  cattle  guards  are  not  as  effective  in 
turning  stock  as  the  pit  guard;  that  the  pit  guard  is  being 
abandoned  by  leading  railroads  because  it  is  dangerous  to 
the  trains  as  compared  with  the  surface  guards,  and  has  the 
tendency  to  imperil  the  lives  of  passengers  and  employees  by 
derailments.  It  was  further  agreed  that,  if  the  court  should 
decide  in  favor  of  plaintiff,  judgment  was  to  be  rendered  for 
him  for  $850. 

It  was  stipulated  in  the  agreement  that  the  questions  pre- 
sented for  decision  were  two:  (i)  whether  or  not  the  Ross 
surface  cattle  guard  is  not  a  necessary  and  proper  cattle 
guard,  within  the  true  meaning  of  section  3561  of  the  Code  of 
1892.  (2)  If  not  a  compliance  with  that  section,  whether  or 
not  said  section  is  violative  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  in  that  said  section  de- 
prives the  defendant  of  its  property  without  due  process  of 
law — defendant's  contention  being  that  under  the  facts  a 
necessary  and  proper  cattle  guard,  within  the  purview  of  said 
section,  is  one  that  insures  the  safety  of  lives  and  limbs  of 
the  traveling  public,  although  the  same  might  not  be  as 
effective  in  turning  stock  as  the  pit  guard;  that  to  use  the 
pit  guard,  which  is  more  effective,  but  more  dangerous  to 
the  lives  and  limbs  of  the  traveling  public,  is  not  intended  by 
said  section,  and,  if  that  is  true,  then  the  same  is  a  violation 
of  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  in  that  it  deprives  the  defendant  of  its  prop- 
erty without  due  process  of  law.  Defendant's  motion  for  a 
oew  trial  was  overruled,  and  it  appeals. 

Mages  &  Longstreet,  for  appellant. 
J.  W.  Cutrer,  for  appellee. 

WHITFIELD,  C.  J.  The  primary  object  of  section  3561 
of  the  Code  of  1892  is  to  protect  the  farmers  of  this  state 
from  the  depredations  of  cattle  entering  over  the  railroad 
right  of  way,  and  this  primary  object  must  be  the  polestar  of 
construction  in  determining  its  purpose.  We  have  held,  and 
again  reaffirm  the  doctrine,  that  the  object  of  the  section  was 
not  only  to  protect  farmer's  crops,  but  to  secure  the  safety 
of  the  traveling  public.  Because,  in  this  particular  instance, 
the  Ross  cattle  guard  is  perfect  of  its  kind,  this  court  is  not 
to  decree  its  use  a  perfect  defense  to  suits  for  damages  by 
trespassing  stock.  The  kind  may  not  be  reasonably  effective 
to  keep  out  stock — not  a  perfect  kind  of  cattle  guard.  The 
argament  is  that  though  this  surface  cattle  guard  is  ineffective 
to  keep  out  stocky  yet,   because  it  is  less  dangerous  to  the 
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traveliae  public  than  the  pit  cattle  guard,  this  Ross  cattle 
guard,  if  perfectly  constructed,  must  be  judicially  declared  a 
compliance  with  section   3561,  whose  fundamental   purpose 
is  the  safety  of  crops.     This  is  an  easily  demonstrable  fallacy. 
Pursue  the  contention  to  its  logical  result,  and  what  do   ^e 
have  as  the  conclusion?    Why,   that    since  the  Ross  and 
other  surf  ace  cattle  guards,  though  inefiective  to  shut  out  cat- 
tle, better  conserve  the  safety  of  the  traveling  public  than  the 
pit  guard,  therefore  no  cattle  guard  at  all  is  best,  since  none 
at  all  least  interferes  with  the  safety  of  the  traveling  public. 
Or,   to  put  it  in  syllogistic    form:    Major  premise:    The 
safety  of  the  traveling  public  is  the  supreme  concern.     Minor 
premise:    The  Ross    surface  cattle    guard,     if    inefiective 
against  cattle,  best  secures  the  safety  of  the  traveling  public^ 
Conclusion:    Therefore,  a  Ross  cattle  guard  complies  with 
section  3561.     Or,  ergo,  a  cattle  guard  which  secures  the 
safety  of  the  traveling  public  in  the  highest  degree  is  the 
proper  one  under  section  ^561,  even  though  the  least  effective 
against  cattle,  or  not  effective  at  all.     From  which  it  is  an 
easy  step  to  the  conclusion,  that  a  plain  track,  uninterfered 
with  at  all,  is  the  best  cattle  guard  of  all.     This  no  one  can  fail 
to  see  would  be  a  direct  nullification   of  the  primary  object 
of  the  section,  and  is  of  course  wholly  inadmissible.     On  the 
contrary,  it  would  be  equally  absurd  to  hold  that  a  cattle  guard 
which  was  perfect  against  cattle  is  a  proper  one,  although 
it  constantly  resulted  in  loss  of  life  by  derailment  of  trains. 
Not  here,  more  than  anywhere  else,  is  the  solution  of  vexed 
questions  to  be  found   by  running  out  opposite  theories  to 
extreme  conclusions.     We  must  administer  the  law  as  a  prac- 
tical science  coming  home  to  the  ''business  and  bosoms  of 
men,"  not  as  a  set  of  speculative  theories  intended  for  the 
exercise  of  a  discursive  fancy.     The  proper  cattle  guard 
must  consult  the  safety  of  the  traveling  public,   certainly; 
and  just  as  certainly   must  it   keep   out   stock.     The  proper 
cattle  guard  requires  that  it  be  so  constructed  as  best  to  com- 
bine these  objects;  so   as,  whilst  being  reasonably  effective 
against  stock,  it  shall  also  be  reasonably  preservative  of  the 
safety  of  the  traveling  public. 

As  to  the  second  branch  of  the  argument,  it  is  enough  to 
say  that  section  3561  is  a  legitimate  exercise  of  the  police 
power  of  the  state;  and  hence  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States  is  not  involved.  This 
is  settled  by  many  decisions  of  the  United  States  Supreme 
Court  admirably  grouped  by  appellee's  counsel,  among  which 
we'specially  refer  to  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup. 
Ct.  273»  31  L.  Ed.  20s;  N.  Y.  &  N.  E.  R.  R.  Co.  v.  Bristol, 
151  U.  S.  1571,  14  Sup.  Ct.  437,  38  L.  Ed.  269;  Davidson  v. 
N.  O.,  96  U.  S.  104,  24  L.  Ed.  616;  R.  R.  Co.  v.  Humes,  115 
U.  S.  520,  6  Sup.  Ct.  no,  29  L.  Ed.  463;  and  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L. 
Ed.  702, 
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The  public  convenience,  aa  well  as  the  public  safety, 
health,  and  morals,  is  within  the  sweep  of  the  police  power. 
That  power  is  to  organized  government  what  the  atmosphere 
is  to  man— 'Mts  vital  breath,  its  native  air."  It  penetrates, 
permeates,  pervades  all,  in  its  omnifically  healing  reach — 
"broad  and  general  as  the  casing  air.''  It  is  the  oil  in  which 
the  machinery  of  government  efficiently  moves. 

AfiBrmed. 


L'NION     TRACTION      CO.    OF    INDIANA     v.     BA8ET     et     al. 

(Snpretne  Court  of  Indiana,  Feb.  16, 1905.) 

[73  N.  E.  Rep.  263.] 

Condemnation  Proceedings— Damagtt— Appeal— Effect  of  Consolida- 
tion.* 

Where,  pending  a  proceeding  to  condemn  land  for  a  street  railway 
right  of  way,  petitioner  was  consolidated  with  another  company,  which 
succeeded  to  all  petitioner's  rights,  titles,  and  estates  in  and  to  the  sub- 
ject of  the  litigation,  the  latter  company  was  entitled,  on  averring  such 
facts,  to  prosecute  an  appeal  in  its  own  name  from  the  award  of 
damaires. 
Same — Same — Voluntary  Payment— Estoppel. 

Where  a  traction  company  paid  to  the  clerk  of  the  court  the  amount 
assessed  aa  damages  for  land  to  be  appropriated  by  it,  and  took  posses- 
sion thereof  as  authorized  by  Burns'  Ann.  St.  1901,  i  5468e,  such  pay- 
ment was  not  voluntary  in  a  legal  sense,  so  as  to  estop  the  railway 
company  from  prosecuting  an  appeal  from  the  award. 

Appeal  from  Circuit  Court,  Hamilton  County;  J.  F.  Neal, 
lodge. 

Condemnation  proceeding  by  the  Indianapolis  Northern 
Traction  Company  against  Martin  V.  Basey  and  others. 
Frono  an  order  overruling  a  demurrer  to  defendants'  answer 
and  dismissing  the  appeal  of  the  Union  Traction  Company, 
it  appeals.     Reversed. 

This  cause  was  transferred  from  the  Appellate  Court  under 
section  I337u»  Burns'  Ann.  St.  1901. 

W.  S.  Christian  and  A.  W.  Brady,  for  appellant. 
Stuart  &  Reagan,  for  appellees. 

MONTGOMERY,  J.  This  proceeding  was  commenced  in 
the  court  below  by  the  Indianapolis  Northern  Traction  Com- 
pany to  appropriate  a  right  of  way  across  lands  owned  by 
appellees.  Appellees'  damages  were  duly  appraised  and 
assessed,  and  an  exception  to  the  award  saved  by  the  trac- 
tion company.  The  company  paid  to  the  clerk  of  the  court 
the  damages  so  assessed,  and  took  immediate  possession  of 
the  land  appropriated.     Appellees,  by  way  of  answer  to  the 

*As  to  the  effect  of  consolidation  on  the  rights  and  liabilities  of  rail- 
road companies,  see  foot-note  appended  to  Commonwealth  v»  Buffalo, 
K.  &  P.  Ry.  Co.  (Pa.),  10  R.  R.  R.  160,  33  Am.  &  Eng.  R.  Cas.,  N.  S., 
160. 
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exception  to  the  award,  set  up  the  payment  of  the  damages 
and  possession  by  the  company.  A  demurrer  to  this  answer* 
and  a  motion  to  strike  it  out,  were  overruled,  and  exceptions 
saved;  and,  the  company  declining  to  plead  further,  the 
appeal  upon  exceptions  to  the  award  was  dismissed,  over  the 
objection  and  exception  of  the  company. 

Appellees  insist  that  as  the  Union  Traction  Company  was 
not  a  party  to  the  judgment,  it  has  no  right  of  appeal,  and 
that  this  appeal  should  be  dismissed.  In  the  assignment  of 
errors  appellant  alleges,  '^that  it  is  a  street  railroad  corpora- 
tion of  the  state  of  Indiana,  created  by  consolidation  of 
Indianapolis  Northern  Traction  Company,  named  in  the 
within  judgment  and  proceedings,  and  Union  Traction  Com- 
pany of  Indiana,  both  street  railroad  corporations  of  the  state 
of  Indiana,  and  by  virtue  of  such  consolidation  has  succeeded 
to  all  rights,  titles,  and  estates  of  said  Indianapolis  Northern 
Traction  Company  in  and  to  the  subject-matter  of  said  judg- 
ment and  proceedings." 

The  assignment  of  errors  in  this  court  is  in  the  nature  of  a 
complaint,  and  may  be  met  by  ^' pleas,  answers,  demurrers, 
and  motions."  Newman  et  al.  v.  Kiser,  128  Ind.  259,  26  N.  ' 
E.  1006.  When  a  party  prosecuting  an  appeal  has  become 
privy  to  a  judgment  by  operation  of  law,  as  an  executor, 
guardian,  or  heir,  such  appeal  must  be  prosecuted  in  his 
own  name,  and,  by  proper  averment,  the  master  which  makes 
him  privy  and  entitles  him  to  maintain  the  action  should  be 
spread  upon  the  record.  Rundles  v.  Jones,  3  Ind.  35.  This 
has  been  done  by  the  averments  of  the  assignment  of  errors 
above  set  out.  The  statute  upon  the  general  subject  of 
pleadings  provides  that  the  character  and  capacity  in  which 
a  party  sues  shall  require  no  proof,  unless  such  character  or 
capacity  be  denied  by  a  pleading  under  oath.  No  special 
denial  ot  appollant's  right  to  prosecute  this  appeal  in  the 
capacity  claimed  by  it  having  been  filed,  the  averments  of  the 
assignment  of  errors  showing  a  consolidation  of  two  corpora- 
tions under  the  laws  of  this  state  will  be  taken  as  true,  and 
in  consequence  thereof  appellant,  as  a  matter  of  law,  by  such 
consolidation  succeeded  to  the  rights  of  the  constituent  cor- 
porations, and  is  the  proper  party  to  prosecute  this  appeal. 

The  question  to  be  determined  in  this  case  is  whether  a 
street  railroad  company,  in  the  exercise  of  the  power  of 
eminent  domain  under  section  5468e,  Burns'  Ann.  St.  1901, 
by  paying  to  the  clerk  of  the  court  the  amount  assessed  as 
damages  for  land  to  be  appropriated  by  it  and  caking  pos- 
session, is  thereby  estopped  from  prosecuting  an  appeal  upon 
its  exceptions  duly  taken  to  such  award.  Section  5468e, 
supra,  is  in  substance  the  same  as  section  5160  Burns'  Ann. 
St.  1901,  which  is  a  part  of  the  general  railroad  act.  Section 
5160,  supra,  was  recently  construed  by  this  court  with  regard 
to  the  exact  point  now  in  question.  Cleveland,  C  ,  C.  &  St. 
L.  Ry.  Co.  V.  Nowlin  (Ind.)  72  N.    E.  257.     The  authorities 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S        457 

Smith  V,  Southern  Pac  R.  Co 

cited,  and  the  reasoning  of  the  opinion  in  that  case,  are  alike 
applicable  to  the  question  now  under  consideration,  and 
make  repetition  unnecessary.  We  accordingly  hold  that  when 
a  street  railroad  company  appeals  from  an  award  within  the 
10  days  allowed,  and  pays  the  award  to  the  clerk  of  the  court 
for  the  purpose  of  entering  at  once  upon  the  property  de- 
scribed in  the  instrument  of  appropriation,  such  payment  is 
not  voluntary  in  a  legal  sense,  and  will  not  estop  the  com- 
pany from  prosecuting  its  appeal.  The  circuit  court  erred  in 
overrnling  the  demurrer  to  appellees'  answer,  and  in  dismiss- 
ing the  appeal. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
demurrer  to  appellees'  answer,  and  for  further  proceedings 
in  harmony  with  this  opinion. 


SMITH  V.  SOUTHERN  PAC.  R.  CO. 

(Snpreme  Court  of  California,  Feb.  1, 1905.) 

L79  Pac.  Rep.  868.] 

(~ Construction  Along  Street— Damages  to  Abutting  Owner.* 
Damages  special  and  peculiar  to  an  abutting  owner,  authoriziug  re- 
covery by  him,  may  be  caused  by  the  construction  of  a  railroad  in  a 
highway  on  his  side^  of  the  street,  and  close  to  his  property,  though  the 
Tails  are  flush  with  the  surface  of  the  street,  and  the  construction  works 
no  chang^e  of  grade. 

Departnaent  2.  Appeal  from  Superior  Court,  Santa  Barbara 
County;  William  S.  Day,  Judge. 

Action  by  W.  F.  Smith  against  the  Southern  Pacific  Rail- 
road Company.  Judgment  for  piaintifi.  Defendant  appeals* 
Affirmed. 

Canfield  &  Starbuck,  for  appellant. 
Richards  &  Carrier,  for  respondent. 

McFARLAND,  J.  This  is  an  action  to  recover  damages 
alleged  to  have  been  caused  to  certain  land  and  premises  of 
piaintifi  by  the  construction  and  maintenance  by  defendant 
of  a  steam  railroad  along  the  public  road  or  street  upon 
which  plaintifl's  land  abuts.  The  jury  returned  a  verdict  for 
plaintiff  in  the  sum  of  $3SO,  and  a  judgment  was  rendered 
accordingly.  Defendant  appeals  from  the  judgment,  and 
brings  up  the  evidence  and  rulings  of  the  court  in  a  bill  of 
exceptions. 

The  main  facts  are  these:  Wallace  avenue  is  a  public  high- 
way in  Santa  Barbara  county.  It  runs  through  the  town  of 
Sammerland,  and  that  part  of  it  which  lies  within   the  town 

*8ee  foot-notes  appended  to  Dean  v,  Ann  Arbor  R.  R.  (Mich.),  13 
S.  R.  R.  365,  36  Am.  &  Kng.  R.  Cas.,  N.  S.,  365  ;  Stockdale  v.  Rio 
Orande  Western  Rj.  Co.  (Utah),  12  R.  R.  R.  527,  35  Am.  A  Eng.  R. 
Caa,,  N.  S.,  527. 
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constitutes  the  principal  street  of  said  town.     Plaintiff   owns 
lots  in  the  town  abutting  on  said  highways  or  street,  and  hav- 
ing a  frontage  thereon  of   lOO  feet.     The  street  lies  on  the 
south  side  of  plaintiff's  lots.     About  June.  1891,  defendant 
constructed,  and  since  then  has  maintained,  along  .said  street, 
a  railroad  track,  upon  which   it  operates  a  steam  railroad  ; 
having  been  granted  the  right  of  way  therefor  by  the  board 
of  supervisors.     A  part  of  this  railroad  runs  along  the  entire 
frontage  of  plaintiff's  lots,   upon  which  he  has  a  dwelling: 
house  and  other  buildings.     The  lots  are  on  a  level  with   the 
street,  and  the  construction  of  the  railroad  does  not  change 
the  grade  of  the  street.     The  rails  are  flush  with  the  surface 
of  the  street.     The  track  in  front  of  plaintiff's  lots  is  con- 
structed entirely  on  the  north   half  of  the  street — the  side 
next  plaintiff's  lots.     It  runs  diagonally  along  the  street  at 
an  angle  to  the  front  line  of  plaintiff's  lots,  and  is  nearer  that 
line  on  the  southwest  corner  of  his  lots  than  on  the  south- 
east corner.     At  the  southwest  corner  the  ends  of  the  ties  of 
the  railroad  are  10  feet  irom  plaintiff's  line,  and  on  the  north- 
east corner  between  12  and  13  feet.     The  street  is  60  feet 
wide.     One  of  defendant's  witnesses  said:    '^I  don't  think 
it  would  be  possible  for  a  man  crossing  with  a  team   up   to 
Mr.  Smith's  place  to  hitch  in  front  of  his  two  western  lots. 
Opposite  the  eastern  lots  he  might,  but  it  might  not  be   a 
desirable  place  to  hitch,  though."    The  amount  of  damage 
found  by  the  jury  was  fully  sustained   by  the  evidence,  pro- 
vided such  damage  was  not  damnum  absque  injuria.     There 
are  some  other  facts  in  the  case  which  are  commented  on  bv 
counsel,  but,  in  our  opinion,  they  are  not  important. 

The  general  principle  applicable  to  a  case  like  the  one  at 
bar  is  that,  when  a  railroad  is  constructed  and  maintained 
along  a  highway  in  front  of  a  man's  l»nd,  the  latter  may  re- 
cover damages  of  the  railroad  company  for  such  destruction 
or  impairment  of  his  rights  and  easements  in  the  public  high- 
way caused  by  the  railroad  as  constitute  damage  peculiar  to 
himself,  and  independent  of  such  damage  as  he  sustains  in 
common  with  the  public,  but  cannot  recover  damages  for 
those  general  inconveniences  which  he  is  subjected  to  in 
common  with  the  public.  In  the  case  at  bar  the  contention 
of  appellant  for  a  reversal  seems  to  rest  on  the  proposition 
that  because  the  rails  of  the  track  were  flush  with  the  surface 
of  the  ground,  and  the  construction  of  the  railroad  track  did 
not  cause  any  change  of  grade,  or  compel  respondent  to  go 
either  up  or  down  in  getting  from  his  land  to  the  street, 
therefore,  as  a  matter  of  law,  respondent  could  not  have 
suffered  from  its  construction  any  damage  peculiar  to  himself, 
and  different  from  that  felt  or  sustained  by  the  public.  But 
we  do  not  think  that  this  proposition  is  maintainable.  We 
cannot  say  that,  as  a  matter  of  law,  the  construction  of  the 
railroad  so  near  the  line  of  respondent's  lots  as  to  cause  him 
inconvenience  and   obstacles  spoken  of  by  the  witnesses 
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above  mentioned,  as  well  as  other  obstacles  to  the  enjoyment 
of  said  lots  that  could  readily  be  suggested,  does  not  cause 
damage  peculiar  to  respondent,  and  different  from  that 
safiered  generally  by  the  public.  It  is  not  a  sufficient  answer 
to  say  that  it  was  necessary  for  appellant  to  build  its  track 
gradually  across  the  street,  and  therefore  to  put  part  of  it 
close  to  respondent's  line.  Whatever  appellant's  necessities 
were  in  the  premises,  if  what  it  actually  did  caused  special 
and  peculiar  damage  to  respondent,  it  is  liable  for  such 
damage. 
The  judgment  is  affirmed. 

We  concur:  LORIGAN.  J.;  HENSHAW.  J. 


KRUB:GKR  v.  ST.  LOUIS,  ST.  C.  A  W.  R.  CO. 

(Supreme  Conrt  of  Miaaonri,  Division  No.  1,  Dec.  22, 1904.) 

[84  S.  W.  Rep.  898.] 

Right  of  Way — Conttruction  of  Dead— Covenant  or  Condition.* 

Plaintiff  conveyed  a  atrip  of  laud  for  a  railroad  right  of  way  on  con- 
dition that  the  g^i^ntee  "ahall  construct  and  maintain  a  *  *  *  rail- 
road to  be  operated  by  electricity  for  motive  power,  *  *  •  and  upon 
the  failure  or  abandonment  of  aaid  enterpriae  by  the  grantee  *  *  * 
the  privileged  herein  and  the  property  hereby  conveyed,  ahall  revert  to 
and  be  fully  veated  in  the  grantora,  *  •  *  and  conditioned  alao  that 
the  conatmction  of  auch  road  be  fully  completed  and  auch  road  be  in 
operation  in  or  t>efore  the  year  1900 :"  held,  that  the  clauae  requiring 
the  road  to  be  finiahed  before  or  during  the  year  1900  waa  a  covenant, 
and  not  a  condition,  and  a  failure  to  complete  the  road  within  that 
time  did  not  operate  aa  a  forfeiture  of  the  right  of  way. 

Appeal  from  St.  Louis  Circuit  Court;  Jno.  W.  McElbinney, 
Jndge. 

Action  in  ejectment  by  Frederick  Krueger  against  the  St. 
Louis»  St.  Charles  &  Western  Railroad  Company.  From  a 
jadgment  for  plaintifl,  defendant  appeals.     Reversed. 

Douglas  W.  Robert,  for  appellant. 
C.  &  C.  J.  Daudt,  for  respondent. 

VALLIANT»  J.  This  is  an  action  in  ejectment  for  a  strip 
of  land  2 s  feet  wide  along  the  boundary  line  of  plaintiff's 
(arm,  containing  about  li  acres.  It  is  occupied  by  defendant 
corporation  as  a  railroad.  Defendant  answered  by  general 
denial  and  a  plea  of  estoppel,  to  the  effect  that  it  constructed 
its  railroad  through  the  strip  of  land  in  suit  with  the  assur- 
ance on  the  part  of  plaintiff  that  he  did  not  intend  to  prevent 
the  building  of  the  road,  and  that  he  told  the  defendant  to 
proceed  with  the  construction.     Reply,  general  denial, 

*For  the  anthoritiea  in  this  aeriea  on  the  aubject  of  the  forfeiturea  of 
railroad  right  of  way  for  failure  to  comply  with  terma  of  grant,  see 
foot-flote  appended  to  Peteraon  v.  Atlantic  &  B.  R.  Co.  (Ga.)»  12  R.  R. 
R.  579,  35  Am.  &  Bng.  R.  Caa.,  N.  S.,  579. 
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The  (ollowins:  facts  are  undisputed:  Defendant  is  a  rail* 
road  corporatioQ  owaing  an  electric  railroad  extending  frona 
Wellston,  a  suburb  of  St.  Louis,  through  St.  Louis  county, 
to  a  point  on  the  Missouri  opposite  the  city  of  St.  Charles. 
Plaintiff's  farm  is  about  two  miles  from  the  Missouri  river. 
On  April  5,  1899,  the  building  of  this  railroad  being  then  con- 
templated, the  plaintiff  and  his  wife  executed  a  deed  convey- 
ing to  one  Houseman  the  strip  of  land  in  question,  along  the 
border  of  his  farm,  for  a  right  of  way  for  this  railroad  that 
was  to  be  built.  It  was  expressed  in  the  deed  that  in  con- 
sideration of  ''the  sum  of  one  dollar  to  said  parties  of  the  first 
part  paid  by  said  party  of  the  second  part,  receipt  of  which 
is  hereby  acknowledged,  and  in  further  consideration  of  the 
conditions,  covenants  and  agreements  hereinafter  mentioned 
and  contained  the  said  parties  of  the  first  part  do  hereby 
grant,  bargain,  sell,  convey  and  confirm  unto  said  party  of 
the  second  part,  his  successors  and  assigns  a  right  of  way  for 
railroad  purposes  only,  over,  through  and  along  a  strip  of 
ground  twenty-five  feet  wide  [then  foU'^ws  a  description  of  the 
strip  conveyed],  upon  condition,  however,  that  the  grantee 
herein,  his  successors  and  assigns,  shall  construct  and  main- 
tain a  single  or  double  track  railroad  to  be  operated  by  elec- 
tricity for  motive  power,  or  by  such  other  approved  power  as 
may  be  adopted  by  the  grantee  or  assigns,  and  upon  the 
failure  or  abandonment  of  said  enterprise  by  the  grantee 
herein,  or  his  successors  and  assigns,  the  privileges  herein 
and  the  property  hereby  conveyed,  shall  revert  to  and  be 
fully  vested  in  the  grantors,  their  legal  representatives  or 
assigns,  and  conditioned  also  that  the  construction  of  such 
road  be  fully  completed  and  such  road  be  in  operation  in  or 
before  the  year  1900."  Houseman  conveyed  to  the  defend- 
ant, who  built  the  road.  It  was  finished  in  the  summer  or 
fall  of  190 1. 

As  to  the  remaining  facts  in  the  case  the  evidence  is  some- 
what conflicting.  On  the  part  of  defendant  it  tended  to 
prove  that  in  October,  1900,  the  construction  of  the  road 
having  reached  Pattonville.  which  was  three  or  four  miles 
east  of  plaintiff's  farm.  Houseman,  acting  for  the  railroad 
company,  seeing  that  it  would  not  be  possible  to  complete 
the  road  in  1900,  went  to  the  plaintiff  and  asked  him  to  give 
a  deed  extending  the  time;  that  plaintiff  was  himself  willing 
to  do  so,  but  he  said  that,  as  his  wife  objected,  he  would 
not  do  it,  but  he  said:  ''You  go  ahead,  Mr.  Houseman. 
You  have  got  a  deed,  and  I  will  never  interfere  with  you." 
The  plaintiff,  in  rebuttal,  denies  that  he  said  that. 

On  February  9,  1901,  a  notice  in  writing,  to  which  the 
plaintiff's  name  was  signed  by  his  attorney,  was  served  on 
the  defendant,  which  was  as  follows: 

"To  the  St.  Louis,  St.  Charles  and  Western  Railroad  Co. : 
Take  notice  that  the  undersigned  Friedrich  Krueger,  by  my 
certain  deed  dated   April   5th,  1899,  and  recorded  in  the  re- 
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corder's  o£Bce  of  St.  Louis  Coanty»  Mo.,  in  Book  no  at  page 
516  thereof,  to  which  deed  reference  is  hereby  made,  con- 
veyed to  James  D.  Houseman,  Jr.,  aright  of  way  for  raiLoad 
purposes  only  over  a  strip  ot  ground  twenty-five  feet  wide 
and  along  the  northern  boundary  line  of  my  tract  of  land  in 
U.  S.  Survey  131,  Township  46  and  47,  Range  s  east,  upon 
condition  that  said  grantee  or  his  assigns  should  construct 
and  maintain  a  certain  electrical  railroad. 

"That  said  deed  was  made  upon  the  express  condition  con- 
tained therein,  'that  upon  the  failure  or  abandonment  of  said 
railroad  enterprise  by  the  grantee  or  his  successors  and 
assigns,  that  the  privileges  and  the  property  conveyed  by  said 
deed  shall  revert  to  and  be  fully  vested  in  the  grantor,  and 
conditioned  further  that  the  construction  of  said  railroad  be 
fully  completed  and  such  road  be  in  operation  in  or  before 
1900. 

''And,  whereas,  you,  the  St.  Louis,  St.  Charles  and 
Western  Railroad  Company,  claim  to  be  the  assignee  and 
successor  of  said  James  D.  Houseman,  Jr.,  by  virtue  of  a 
deed  made  to  you  by  said  Houseman. 

"And,  whereas,  yon  and  the  said  Houseman  have  failed 
to  comply  with  the  conditions  and  covenants  contained  in 
loy  deed  aforesaid  and  have  failed  to  fully  complete  the  con- 
struction of  said  road  and  to  have  such  road  in  operation  in 
or  before  the  year  1900,  I  hereby  notify  you  that  under  the 
terms  of  said  deed  I  declare  the  privileges  therein  mentioned 
and  the  property  thereby  conveyed  to  have  reverted  to  me  and 
to  be  fully  vested  in  me  and  the  said  conveyance  to  said 
Houseman  to  be  of  no  force  and  efiect. 

"You  are  further  notified  that  our  engineers  and  employees, 
in  locating  the  right  of  way  purchased  by  you  from  one  Fred 
Lueck,  who  adjoins  me  on  the  north,  have  encroached  upon 
the  tract  owned  by  me  by  placing  the  center  stakes  of  your 
right  of  way  on  my  land,  thus  moving  the  boundary  line  a 
distance  of  about  six  feet  on  my  ground  at  the  corner  of  my 
tract  of  land;  that  the  true  boundary  line  between  my  land 
and  that  of  Fred  Lueck  is  plainly  indicated  by  rocks  planted 
at  both  ends  of  said  line,  and  that  I  have  cultivated  my 
ground  to  said  line  for  many  years,  and  that  the  line  of  my 
present  possession  still  extends  to  said  line  marked  by  said 
rocks.  I  therefore  notify  you  not  to  enter  upon  any  of  my 
laud  without  my  knowledge  or  consent. 

"Friedrich  Krueger, 
"By  C.  Daudt,  his  Attorney." 
"St.  Louis  County,  Mo.,  February  6th,  1901." 
The  defendant's  testimony  was  to  the  ei!ect  that  the  work 
on  this  strip  of  land   was  begun   in  January,   and  continued 
through  January  and  February,  1901. 

The  evidence  on  both  sides  was  to  the  effect  the  plaintiff 
saw  the  work  of  constructing  the  road  going  on  through  his 
laod,  and  saw  and  talked  with  the  contractor,  but  never  ordered 
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him  oS  or  objected  to  his  proceeding  with  the  work.  On  one 
occasion  he  came  on  the  scene,  and  discovered  that  the  con- 
tractor had  encroached  beyond  the  25-foot  strip,  and  called 
his  attention  to  it;  and  he  and  the  contractor  together 
measured  the  ground,  and,  the  measurement  showing 
that  the  plaintifi  was  correct,  the  contractor  altered  his  lines 
and  came  within  the  strip  in  question. 

At  the  close  of  the  plaintifl's  evidence  the  defendant  asked 
an  instruction  to  the  effect  that  the  verdict  should  be  for  the 
defendant,  but  the  court  refused  the  instruction,  and  defend- 
ant excepted.  The  cause  was  submitted  to  the  jury  under 
instructions  &t  the  request  of  the  plaintiff  to  the  effect  that, 
if  the  railroad  was  not  completed  during  the  year  1900,  the 
plaintiff  was  entitled  to  recover,  unless  they  should  find  for 
the  defendant  on  the  plea  of  estoppel,  as  defined  in  other 
instructions.  There  was  a  verdict  for  the  plaintiff,  and  judg- 
ment accordingly  for  possession  of  the  land  and  $116.50  dam- 
ages, and  $3.50  monthly  rentals.  The  plaintiff  afterward 
entered  a  remittitur  reducing  the  rental  value  to  30  cents  a 
month.  Then  the  court  overruled  the  defendant's  motion  for 
a  new  trial,  and  defendant  appealed. 

The  foundation  of  the  plaintiff's  claim  is  in  his  interpreta- 
tion of  the  deed  made  by  himself  and  wife  to  Houseman. 
The  words  in  the  deed  relied  on  are  *'and  conditioned  also 
that  the  construction  of  such  road  be  fully  completed  and 
such  road  be  in  operation  in  or  before  the  year  1900." 
Those  words  the  plaintiff  contends  constitute  a  condition 
subsequent,  the  nonperformance  of  which  by  defendant 
vacates  the  grant.  In  construing  a  deed  the  main  guide  is 
the  intention  of  the  parties,  just  as  in  construing  a  will  it  is 
the  intention  of  the  testator  that  must  control.  That  inten- 
tion must  be  gathered  from  the  face  of  the  whole  deed,  in  the 
light  of  the  circumstances  in  which  the  parties  were  at  the 
time  they  executed  it;  and,  if  that  intention  clearly  appears, 
it  will  be  declared  as  the  effect  of  the  deed,  even  if  words  not 
altogether  apt  are  used  to  express  it.  We  take  from  the 
brief  of  the  learned  counsel  for  the  plaintiff  the  following 
well-chosen  quotations:  '^An  estate  upon  condition  is  one 
which  has  a  qualification  annexed,  by  which,  on  the  happening 
of  a  particular  event,  it  may  be  created,  enlarged,  or  de- 
stroyed. *  *  *  If  it  allows  the  estate  to  vest,  and  then  to 
be  defeated  in  consequence  of  nonperformance  of  the  require- 
ment, it  is  a  condition  subsequent.  2  Bl.  Com.  c.  10;  4 
Kent's  Com.,  etc.;  Shep.  Touch,  c.  6,  'Of  Conditions.'  The 
author  of  the  Touchstone  says:  'Conditions  annexed  to 
estates  are  sometimes  so  placed  and  confounded  amongst 
covenants — sometimes  so  ambiguously  drawn — and  at  all 
times  have  in  the  drawing  so  much  affinity  with  limitations, 
that  it  is  hard  to  discern  and  distinguish  them.'  " 

What  was  the  purpose  of  this  deed?     What  was  the  motive 
that  led  to  its  execution?     What  was  the  consideration  ?     The 


Vol  14  R  R  R— Vol  37  Au  &  Eng  R  Cas,  N  S        463 

Knteger  v.  St.  Louis,  etc.,  R.  Co 

ptaiotiff  owned  a  farm   lying  two   miles  from  the  Missouri 
River.     The  defendant  was  proposing  to  baild  an  electric 
railroad  from  St.  Louis  to  St.  Charles,   passing  through,  on 
the  border  of,  plaintifi's  land,  thns  patting  him  in  convenient 
reach  of  both  those  cities.     Defendant  applies  to  plaintii!  for 
the  right  of  way  for  its  railroad  through   his  land,  and   this 
deed  was  given.     The  only  money  consideration   mentioned 
is  $1,  which  was  certainly  not  the  only  or  the  real  considera- 
tion, for  we  cannot  imagine  the  plaintiff  being  moved  by  the 
tender  of  $i  to  sell  to  a  stranger,  from  whom  he  was  to  ex- 
pect nothing  else,  a  strip  of  his  land  25  feet  wide  along  his 
whole  border.     The  deed  says  it  was  given  in  consideration 
of   $1.    ''and    in    farther  consideration  of  the    conditions, 
covenants  and    agreements    hereinafter  mentioned."    The 
deed  therefore  calls  not  only  for  $1,  bat  for  conditions,   also; 
and  not  only  for  conditions,   also,   but  for  covenants  and 
agreements  besides.     And  when  the  plaintiff's  attorney  wrote 
the  formal  notice  to  the  defendant  declaring  the  deed  to 
Houseman  of  no  force  and  effect,  he,  too,  understood  that  the 
deed  contained  covenants  as  well  as  conditions.     In  the  first 
paragraph  of  the  notice  only  one  condition  is  mentioned, 
and  it  is  there  said  that  the  deed  was  given  on  that  condi- 
tion, which  was  that  the  grantee  or  his  assigns  should  con- 
struct and  maintain  a  railroad  on  the  land.     In  the  next  par- 
agraph of  the  notice  the  writer  quotes  from  the  deed  the  only 
words  that  expressly  provide  for  a  reversion  of  the  title, 
which  are  that  ''upon  the  failure  or  abandonment  of  said 
railroad  enterprise"  the  title  is  to  revert.     The  words  follow- 
ing the  clause,  ''and  conditioned  further  that  the  construc- 
tion of  said  railroad  be  fully  completed  and  such  road  be  in 
operation  in  or  before   1900,"  have  no  words  of  penalty  or 
forfeiture  attached  or  referable  to  them.     Then  the  writer  of 
the  notice  proceeds  to  say:    ''And,   whereas,  you  and  the 
said  Houseman  have  failed  to  comply  with  the  conditions  and 
covenants  contained  in  my  deed,"  etc.     The  act  mentioned 
JQ  the  notice  as  constituting  the  failure  complained  of  was 
in  not  completing  the  road  during  the  year   1900.    Whether 
that  was  a  failure  to  perform  a  condition  or  to  keep  a  cove- 
oant,  the  notice  does  not  say.    And  although  the  notice  says 
that  the  deed  contained  covenants  as  well  as  conditions,  and 
whilst  it  points  to  one  condition,  for  the  failure  of  which  it  is 
expressly  provided  that  the  title  shall  revert,   it  does  not 
point  to  a  single  covenant,  unless  the  obligation  to  finish  the 
road  in  the  time  named  is  so  intended.     Words  expressly 
anthorizing    re-entry    are    not  always    necessary  when   it 
clearly  appears  from  the  deed  that  the  grant  is  on  a  condi- 
tion to  be  performed,   but  when  such   words  are  used  they 
assist  in  making  clear  the  meaning  of  the  whole  instrument. 
The  deed  says  the  land  is  given  for  one  purpose  only— that 
is,  the  building  and   maintaining  the  railroad— and  it  says 
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that  upon  the  failure  of  that  purpose  the  land  is  to  revert* 
Perhaps  those  words  of  forfeiture  were  unnecessary — per-- 
haps,  if  the  railroad  enterprise  had   been  abandoned,  the 
estate  granted  would  have  reverted  without  those  words;  but» 
by  applying  them  in  that  connection,  and  omitting  to  apply 
them  in  connection  with  the  clause  next  following,  the  par- 
ties show  that  they  did  not  understand  that  failure  to  com- 
plete the  road  in  the  given  time  should   be  as  disastrous  as 
failure  to  build  it  at  all.     The  whole  sentence  is  as  follows  z 
''Upon  condition,  however,  that  the  grantee  herein,  his  suc- 
cessors and  assigns,  shall  construct  and  maintain  a  single  or 
double  track  railroad  to  be  operated  by  electricity  for  motive 
power,   or  by  such  other  approved  power  as  may  be  adopted 
by  the  grantee  or  assigns,  and   upon  the  failure  or  abandon- 
ment of  said  enterprise  by  the  grantee  herein,  or  his  successors 
and  assigns,  the  privileges  herein  and  the  property  hereby 
conveyed,  shall  revert  to  and  be  fully  vested  in  the  grantors^ 
their  legal  representatives  or  assigns,  and  conditioned  also 
that  the  construction  of  such  road   be  fully  completed  and 
such  road  be  in  operation  in  or  before  the  year  igoo."     There 
is  no  meaning  in  the  first  clause  of  that  sentence  if  the  last 
clause  is  to   have  the  effect  contended   for  by  respondent. 
What  is  the  wisdom  of  saying  in  the  iirst  part  of  the  sentence 
that  if  the  road  is  never  built  the  title  shall  revert,  if  it  was 
intended  to  say  in  the  last  part  of  the  same  sentence  that   if 
it  was  not  built  within  the  ensuing  year  the  title  was  to  re- 
vert?   If  the  plaintiff's  interpretation  of  the  deed  is  correct, 
the  conditions  could  as  well  and  with   more  clearness  have 
been  expressed  in  this  form:    ''If  the  road  is  not  built  within  * 
the  ensuing  year  the  title  is  to  revert,  and  further  more  if  the 
road  is  never  built  the  title  is  to  revert."    The  main  pur- 
pose of  the  plaintiff  in  giving  this  deed—the  real  considera- 
tion that  moved  him — ^was  the  convenient  railroad  connec- 
tion it  would  give  him  with  St  Louis  and  St.  Charles,  and 
other  points  in  his  neighborhood.     That  he  has  obtained. 
If  we  should   now  say  that  this  deed  means  that,  notwith- 
standing the  road  is  completed  and  in  full  operation,  yet  the 
plaintiff  may  have  his  land  back,  or  dictate  to  the  railroad 
company  the  terms  of  a  new  sale,  we  would  be  giving  to  it 
the  character  of  a  very  remarkable  instrument — one  which  we 
are  satisfied  neither  party  to  it  had  in  mind  when  it  was 
made.     The  only  way  in  which  force  and  meaning  can   be 
given  to  both  clauses  is  to  call  one  a  condition,  and  the  other 
a  covenant.     We  hold  that  the  clause  requiring  the  road  to 
be  finished  before  or  during  the  year  1900  was  a  covenant, 
and  not  a  condition.     This  is  in  harmony  with  the  previous 
ruling  of  this  court  on  this  subject.     Ellis  v.  Kyger,  90  Mo. 
600,  3  S.  W.  23;  O'Brien  v.  Wagner,  94  Mo.  93.  7  S.  W.  19, 
4  Am.  St.  Rep.  362;  Morrill  v.  Ry.,  96  Mo.  174,  9  S.  W.  657; 
Studdard  v.  Wells,    120  Mo.  25,   25   S.  W.   201;  Roberts  v» 
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Crnme.  173  Mo.,  loc.  cit.  S81/73  S.  W.  662.  The  facts  of 
this  case  are  very  similar  to  those  in  Gratz  v.  Highland 
Scenic  Ry.  Co.,  165  Mo.  211,  65  S.  W.  223. 

The  conclusion  on  this  point  makes  it  unnecessary  to  go 
into  the  question  of  estoppel  pleaded  in  the  answer.  The 
plaintiff,  on  his  own  showing,  was  not  entitled  to  recover. 

The  judgment  is  reversed.  All  concur,  except  ROBIN- 
SON, J.,  absent. 


TAZOO  &  M.  V.  R.  CO.  v.  8KARLBS. 
(Supreme  Court  of  MissiMippi,  Feb.  20, 1905.)     ' 

[37  So.  Rep.  939.] 

Anti-Trust  Statutes— Construction—Violation  of  Public  Policy—Tests. 

In  coastruing'  anti-trust  statutes  the  nature  of  the  business  con- 
templated by  the  contract  and  the  tendency  of  the  contract  as  affecting 
the  pnbUc,  rather  than  the  parties  to  the  contract,  whether  corporations 
or  individuals,  are  to  be  considered  in  determining  whether  it  violates 
public  policy. 

Same— Police  Power  of  State. 

The  state,  in  the  exercise  of  its  reserve  police  power,  may  restrict 
the  power  of  corporations  to  contract  within  certain  prescribed  limits, 
and  such  police  power  cannot  be  so  abridged  or  construed  as  to  permit 
corporations  to  so  conduct  their  business  as  to  infringe  upon  the 
rights  of  individuals  or  the  general  well-being  of  the  state. 

Trusts— What  Are— Tests. 

Const.  1890,  §  196,  requires  the  I/Cgislature  to  enact  laws  to  prevent 
trusts,  combinations,  and  agreements  inimical  to  the  public  welfare. 
Code  1892,  §  4437,  defines  a  trust  as  a  combination  or  agreement  be- 
tween two  or  more  persons,  corporations,  or  firms  to,  inter  alia,  place 
the  control  of  business  or  the  products  or  earnings  thereof  in  the  power 
of  trustees,  or  to  delegate  the  control  and  management  of  the  business 
of  the  combining  or  contracting  parties  to  any  other  persons  than 
themselves  and  their  proper  agents  and  employees.  After  having* 
enumerated  the  various  kinds  of  contracts  which  it  denominates  trusts, 
the  section  declares  them  inimical  to  the  public  welfare  and  criminal 
conspiracies.  Acts  1900,  p.  125,  c.  88,  entitled  *'An  act  to  define  trusts, 
to  provide  for  their  suppression,  and  to  preserve  to  the  public  the  bene- 
fits arising  from  competition,"  defines  trusts,  prohibits  contracts  in 
restraint  of  trade,  forbids  corporations  to  issue  or  hold  certificates  of 
stock  of  trusts,  and  substantially  re-enacts  the  definition  cited  from 
the  Code  of  1892. 

Held^  that  not  all  combinations  or  contracts,  without  regard  to  their 
purpose,  intent,  or  effect,  by  which  the  control  of  business  is  placed 
within  the  power  of  trustees  or  persons  other  than  the  contracting* 
parties,  are  trusts  within  the  statute,  but  the  tests  of  a  trust,  and  the 
essential  to  its  existence,  is  that  the  contract  or  combination  be,  on 
account  of  its  actual  result,  obnoxious  to  public  policy,  or  be,  in  itself 
and  in  its  necessary  effect,  inimical  to  the  public  welfare. 

Ssme— Same — Same. 

Courts  will  look  through  the  form  of  an  association  in  order  to  ascer- 
tain its  character,  and  will  judge  of  its  nature  not  merely  by  its  pro- 
mnlg^ated  rules,  but  by  its  actual  operation,  and  will  decide  the  question 
of  its  legality  or  illegality  according  to  the  true  nature  and  probable 
effect  of  the  arrangement,  without  special  regard  to  the  form  which 
haiM  been  assumed  in  the  particular  instance. 

141RR  K— 30 
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Combinations — Legality. 

If  the  form  of  a  combination  is  legal,  and  its  aim  and  purposes  snch 
as  the  law  will  uphold,  it  will  not  be  denounced  as  illegral  from  the  fact 
alone  that  the  objects  for  which  it  was  entered  into  are  occasionally  ef- 
fectuated by  rules  which  are  only  involsed  as  it  becomes  necessary  to 
cope  with  unforeseen  conting-encies  as  they  arise. 

Trusts— Legality  of  Agreement. 

Where  a  contract  or  understanding  is  not  of  itself  inimical  to  the 
public  welfare  or  in  contravention  of  express  statute,  it  will  be  upheld 
unless  it  is  so  operated  as  to  t>ecome  oppressive  by  infringing  upon  the 
rights  of  private  individuals,  or  unless  it  works  to  the  detriment  of  the 
general  public. 

Car  Service  Association — Legality  of  Rule — Failure  to  Pay  Charges — 
Withholding  Car  Service. 
A  rule  of  .a  car  service  association,  providing  that  where  consignees 
refuse  to  pay,  or  unnecessarily  defer  settlement  of,  cat  service  charges, 
cars  will  not  be  switched  to  the  private  sidings  of  such  persons,  bnt 
deliveries  will  only  be  made  on  public  delivery  tracks  of  the  com- 
pany, is  legal  and  enforceable. 

Demurrage— Refusal  to  Pay— Excuse— Claim  against  Railroad. 

The  fact  that  a  consignee  has  an  unadjusted  claim  for  damages 
against  a  railroad  is  no  valid  excuse  for  his  refusal  to  pay  demurrage 
on  cars  unduly  detained  by  him. 

Trusts — Car  Service  Association— Tests  of  Legality  of  Combination. 

Where  an  order  of  a  car  service  association  is  reasonable  in  its  gen- 
eral tenor  and  effect,  the  question  whether  it  was  rightfully  invoked  in 
a  particular  instance  does  not  affect  the  question  of  whether  the  asso- 
ciation is  or  is  not  a  trust  or  combine. 

Charges  for  Extra  Services  Rendered  after  Arrival  of  Freight.* 

Railroads  are  entitled  to  charge  and  receive  extra  compensation  for 
extra  service  rendered  after  the  arrival  of  freight  at  its  destination, 
such  as  reconsignment  charges,  car  service  or  switching  charges, 
demurrage,  and  the  like. 

Combinations— Legality. 

An  agreement,  lawful  in  its  character  and  purpose,  is  not  rendered 
unlawful  t>ecause  some  of  its  members  attempt  to  put  it  to  an  unlawful 
use. 

Car  Service  Association— Refusal  to  Recognize— Right  to  Withhold 
Car  Service. 
A  rule  of  the  Railroad  Commission  forbids  railroads  to  discriminate 
in  demurrage  rates,  and  requires  them  to  collect  demurrage  at  all 
places  on  their  lines  if  they  collect  at  any  place.  The  operation  of  the 
rule  is  to  be  suspended  by  the  commission  when  Justice  demands. 
Other  rules  of  the  commission  regulate  car  service  associations.  Prior 
to  the  promulgation  of  the  later  set  of  rules,  a  car  service  association 
had  a  rule  providing  for  the  withdrawal  of  service  on  private  sidings 
in  case  of  the  failure  of  consignees  to  promptly  settle  bills  for  car 
service  charges:  held^  that  where  a  consignee  refused  to  recognize 
the  car  service  association,  and  refused  to  pay  car  service  or  demurrage, 
the  withdrawal  of  car  service  on  his  siding  by  the  car  service  associa- 
tion did  not  constitute  such  oppressive  and  arbitrary  action  as  to  consti- 
tute the  car  service  association  an  illegal  trust  and  combine  or  criminal 
conspiracy  inimical  to  the  public  welfare. 

Same — Legality  of  Combination— Statutes. 

The  fact  of  the  enactment  of  Act  1898,  p.  97,  c.  82,  making  car  service 
associations  subject  to  the  control  and  supervision  of  the  Railroad 
Commission,  is  indicative  of  a  legislative  intent  that  such  associations 
shall  not  be  deemed  within  the  inhibition  of  Code  1892,  |  4437,  defining 

*As  to  the  right  to  impose  demurrage  charges,  see  foot-note  appended 
to  New  Orleans  &  N.  K.  R.  Co.  v.  George  &  Co.  (Miss.),  9  R.  R.  R.  786, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  786. 
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trusts,  and  declaring  them  illeg^al,  or  of  Acts  1900,  p.  125,  c.   88,  which 
acoomplishes  the  same  purpoae. 

Same — Charges — Discrimination — Damage — Statute. 

Under  Acts  1900.  p.  128,  c.  88,  g  7,  providingr  tlyat  proof  that  a  party 
has  been  compelled  to  pay  more  for  services  by  reason  of  the  unlawful 
act  or  agreement  of  a  trust  than  he  would  have  been  compelled  to  pay 
except  lor  such  unlawful  act  or  agreement  shall  be  conclusive  proof  of 
damage,  mere  proof  that  one  has  t>een  compelled  to  pay  more  for  a 
service  than  his  competitors  were  paying  for  the  same  service,  without 
proof  that  such  excessive  payment  was  due  to  the  alleged  wrongful  act 
and  agreement  complained  of,  does  not  constitute  the  required  proof  of 
damage. 

Same — Tr  u  st — Statute. 

A  car  service  association,  which  is  merely  the  agent  of  different  rail- 
Toads  in  the  enforcement  of  car  service  and  demurrage  charges,  and 
which  is  not  only  without  power  to  control  the  railroads  intrusting 
their  business  to  it,  but  cannot  even  fix  the  demurrage  charges  which 
it  is  its  duty  to  assess,  is  not  an  illegal  trust  or  combine,  within  the 
prohibition  of  Acts  1900,  p.  125,  c.  88,  defining  such  trusts  as  combina- 
tions or  agreements  by  which  any  other  persons  than  the  contracting 
parties  and  their  proper  officers  or  employees  shall  have  the  power  to 
conduct  the  control  and  management  of  their  business. 

Demurrage — Validity  of  Rules  in  Bills  of  Lading. 

Rules  contained  in  bills  of  lading,  impoaing  demurrage  for  dilatory 
anloading  of  cars,  are  binding  upon  consignees,  though  they  be  in  fact 
ignorant  of  their  existence. 

Right  to  Refuse  to  Switch  Cars— Refusal  to  Pay  Demurrage  Charges. 
While  it  is  the  duty  of  a  railroad  to  switch  and  place  cara  coming 
from  its  own  line,  or  tendered  to  it  with  proper  transfer  awitching 
charges  by  any  connecting  lide,  and  it  cannot  excuse  itself  from  the 
performance  of  its  duty  by  the  existence  of  disputes  as  to  the  correct- 
ness of  charges  withheld  pending  adjustment,  yet  it  is  warranted  in 
reusing  to  switch  and  place  cars  at  the  warehouse  of  a  consignee,  who 
has  not  only  arbitrarily  refused  to  pay  demurrage  charges  accrued  in 
the  past,  but  has  expressed  his  intention  of  persisting  in  his  refusal 
even  if  such  charges  be  justly  incurred  in  the  future. 

Demurrage— Validity  of  Rule. 

A  car  service  rule  requiring  prompt  payment  of  demurrage  charges 
an0  providing  that  no  claim  of  mistake  or  overcharge  will  be  considered 
unless  the  bill  for  demurrage  is  first  promptly  paid,  does  not  subject 
consignees  to  a  liability  to  imposition  in  the  collection  of  demurrage, 
but  leaves  them  free  to  prosecute  actions  for  damages  for  the  collection 
of  overcharges  or  for  refusing  to  render  services  when  no  demurrage  is 
dne  or  payment  thereof  has  not  been  unduly  delayed. 

Same— Assessment— Burden  of  Proof. 

In  a  suit  by  a  consignee  for  damages  for  extorting  excessive  demur- 
rage charges  or  for  withholding  car  service  under  a  pretended  claim 
for  demurrage  the  burden  is  on  the  carrier  to  prove  the  proper  assess- 
ment of  unpaid  demurrage,  and  that  payment  thereof  had  been  refused 
ornndnly  delayed,  within  the  terms  of  a  rule  requiring  the  prompt 
pajment  of  demurrage  charges. 

Same— Right  to  Refuse  to  Pay  Bill  Made  Out  by  Direction  of  Car 
Service  Association. 
The  fact  that  a  bill  for  demurrage  charges  due  a  railroad  was  made 
oatby  direction  of  a  car  service  association,  to  which  the  railroad  in- 
trusted its  business  in  the  collection  of  demurrage,  and  on  its  letter 
heads,  does  not  justify  the  consignee  in  refusing  to  pay  such  demurrage. 

Appeal  from  Circuit  Court,  Warren  County;  Geo.  Ander- 
soo,  Judge. 

Action   by  C.  J.  Searles  against  the  Yazoo  ^&  Mississippi 
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Valley  Railroad  Company.     From  a  jadgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Smith,  Hirsch  &  Landaa,  Mayes  &  Longstreet,  and 
Blewette  Lee,  for  appellant. 

McLanrin,  Armistead  &  Brien,  Green  &  Green,  and  Cland 
Pintard,  for  appellee. 

TRULY,  J.  Stated  in  chronological  seqnence,  the  facts 
giving  rise  to  this  litigation  are  as  follows: 

On  October  i,  1900,  under  the  firm  style  of  Searles  Bros., 
C.  J.  Searles  and  T.  M.  Searles  commenced  business  in 
Vicksburg,  Miss.  At  that  time,  and  for  several  years  before 
then,  the  delivery  of  cars  and  the  assessing  of  demurrage  for 
detention  thereof  by  consignees  of  freight,  had  been  nnder 
the  direction  of  the  Louisiana  Car  Service  Association,  of 
which  N.  S.  Hoskins  was  manager.  Of  this  car  service  asso- 
ciation both  the  railroads  entering  the  city  of  Vicksburg  were 
members.  On  Decembers,  1900,  C.  J.  Searles,  the  managing 
partner  of  the  firm  of  Searles  Bros.,  wrote  to  N.  S.  Hoskins 
requesting  leniency  on  the  part  of  the  car  service  association 
in  consideration  of  his  promptness  in  handling  the  largest 
part  of  bis  business,  and  in  view  of  the  fact  that  he  was  then 
laboring  under  the  disadvantage  of  not  being  able  to  secure 
an  available  warehouse  in  which  to  unload  freight  which 
might  be  consigned  to  his  firm  in  car-load  lots.  From  this 
date  until  April,  1902,  the  record  fails  to  disclose  any 
variance  in  regard  to  the  question  of  demurrage  or  car  service 
between  the  firm  of  Searles  Bros,  and  the  car  service  associa- 
tion or  either  of  the  railroads  over  which  that  firm  received 
freight.  From  April  until  August  28,  1902,  C.  J.  Searles, 
doing  business  as  Searles  Bros.,  and  as  successor  to 
the  Southern  Brokerage  Company,  positively  refused  to 
pay  any  more  car  service  or  demurrage  charges,  and 
announced  his  deliberate  determination  not  to  recognize 
in  any  manner  the  authority  of  the  car  service  association  or 
its  employees  to  assess  said  charges,  and  refused  to  have  any 
confeience  in  regard  thereto  with  the  manager  or  tbe  local 
agent  thereof.  Frequent  overtures  were  made  to  Searles 
by  representatives  both  of  the  railroads  and  of  the  car  service 
association  seeking  to  arrive  at  some  amicable  adjustment 
of  the  pending  dispute  in  reference  to  car  service  charges 
previously  accrued,  conditioned  only  that  Searles  would  in 
the  future  recognize  and  comply  with  the  rules  of  the  car 
service  association  in  reference  to^  demurrage  charges.  All 
propositions  of  settlement  or  of  arbitration  were  rejected  by 
C.  J.  Searles,  who  firmly  adhered  to  his  announced  decision 
of  not  recognizing  the  authority  to  any  extent  of  the  car  serv- 
ice association.  While  this  condition  of  afiairs  existed,  on 
August  28,  1902,  after  first  submitting  the  proposed  order  to 
the  division  superintendent  of  the  Yazoo  &  Mississippi 
Valley  Railroad    Company,   and    receiving    his    approval 
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thereof,  N.  S.  Hoakins,  manager  of  the  Louisiana  Car  Serv- 
ice Association,   directed  that  no  cars  should  thereafter  be 
switched  to  the  warehouse  where  Searles  Bros,   and  the 
Southern  Brokerage  Company  transacted  business  or  busi- 
nesses.    This  warehouse,  which  Searles  had  secured  subse- 
<)aently  to  the  writing  of  bis  letter  to  Hoskins  hereinbefore 
referred  to,  was  located  on  a  spur  belonging  to  the  Yazoo  & 
Mississippi  Valley  Railroad  Company,  on   which  were  also 
situated  the  warehouses  of  nearly  all  of  Searles  Bros. '  chief 
competitors  in  the  business  in  which   all  were  engaged — 
wholesale  produce,  commission,  and  brokerage.     For  many 
^ears  it   bad   been   the  custom  of  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  to  switch  freight  received  in  car 
loads  to  the  warehouses  of  the  consignees.     After  October, 
1902,  C.  J.  Searles  continued  business  as  successor  of  the 
Soathern  Brokerage  Company,  managing  partner  of  Searles 
Bros.,  composed  of  himself  and  his  brother,  T.  M.  Searles, 
and  as  C.  J.  Searles  &  Co.  composed  of  himself  alone.     All 
these  businesses  were  conducted  at  the  same  warehouse,  and 
the  refusal  to  switch  cars  or  freight  applied  to  all  alike. 
From  AuiTust  28,  igo2,  the  date  of  the  issuance  of  the  order 
decIiuiniT  to  further  switch  cars,  until  March  9,  1903,  at  the 
Yazoo  &  Mississippi  Valley  Railroad  Company,  acting  under 
said  order  issued  by  the  manager  of  the  car  service  associa- 
tion, with    the  approval  of  its  superintendent,   uniformly 
refused  to  place  cars  of  freight  at  Searles'  Warehouse,  but  con- 
tinued as  theretofore  to  switch  all  freight  in  car-load  lots  to 
other  merchants  engaged  in  similar  business  occupying  ware- 
booses  similarly  located.     The  Yazoo  &   Mississippi  Valley 
Railroad  did,   however,  furnish  to  Searles,   upon  request^ 
empty  cars  for  the  shipment  of  freight  from   his  warehouse 
to  other  points,  and  did,  with  one  exception,  transfer  all  cars 
received  over  its  road  to  the  Alabama  &  Vicksburg  Railroad 
when    so    directed    by  Searles.     On  March  9,    1903,   the 
chancery  coart  granted  to  Searles  a   mandatory  injunction 
commanding  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany to  switch  and  place  at  Searles'  warehouse  freight  re- 
ceived in    car-load  lots  in  the  same  manner  that  it  did 
freight    received    for    his    competitors    in    business    also 
occupying  warehouses.     Pending  this  suit,  and  prior  to  final 
hearing,  an  agreement  was  entered   into,  by  which   Searles 
and  the  railroad  company  each  agreed  to  pay  any  demurrage 
which  might  fall  due  thereafter  under  the  rules  governing 
that  matter;  such  payment  to   be  without  prejudice  to  the 
rights  of  either  party  in  the  pending  litigation.     Thereupon 
C.  ].  Searles,  in  the  name  of  C.  J.  Searles  &   Co.,  filed  his 
declaration  in  the  circuit  court  against  the  Yazoo  &   Missis- 
sippi Valley  Railroad  Company,  claiming  that  between  the 
date  of  August  28,  1902,  when  first  refusal  to  place  cars  was 
made,  up  to  the  date  of  the  filing  of  the  suit,  the  Yazoo  & 
Mississippi  Valley  Railroad   bad  received  over  its  own  line. 
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and  refused  to  switch  and  place  at  his  warehouse,  or  bad  re- 
fused to  receive  from  the  Alabama  &  Vicksburg  Railroad  and 
switch  and  place  at  bis  warehouse,  135  cars  of  freight  in  car- 
load lots,  by  reason  of  which  action  be  had  been  compelled 
to  receive  his  freight  on  the  wagon  and  delivery  tracks  of  the 
Yazoo  &  Mississippi  Valley  Railroad,  all  some  distance  from 
bis  warehouse,  entailing  on   him   an  additional  expense  for 
labor,  draying,  and  extra  clerk  hire  of  $i,90f;.05;  and   he  also 
claimed  in  his  declaration  a  statutory  penalty  of  $500  for 
each  car  load  of  freight  which  the  railroad   bad  refused  to 
switch  and  place  at  bis  warehouse,  averring  that  the  railroad 
and  the  car  service  association   bad   discriminated   against 
him;  that  the  car  service  association  was  a  ''trust"  or  ''com- 
bine" within  the  meaning  of  the  Mississippi  statute  in   that 
regard,  whereby  he  was  entitled,  as  the  injured  party,  to  re- 
ceive the  penalty  allowed  under  the  statute.     The  case  was 
tried  before  the  circuit  judge,  a  jury  being  waived.     In  addi- 
tion to  the  foregoing  facts,  it  developed   upon  the  hearing 
that  Searles  alone  of  all   merchants  in  Vicksburg  engaged 
in  similar  business  refused  to  recognize  the  authority  of  the 
car  service  association;  that,  while  disputes  over  bills  bad 
from  time  to  time  arisen   between  other  merchants  and  the 
railroads  in  reference  to  the  correctness  of  several   assess- 
ments of  demurrage  charges,  such  disputes  bad  been  adjusted 
or  were  in  process  of  adjustment,  and  that  no  order  had  been 
issued  refusing  to  switch    cars  for    any  other  merchant,, 
though  such  order  had  been  threatened  in  several  instances 
when  the  settlements  had  been  unduly  delayed.     It  is  undis- 
puted in  the  record  that  cars  would   have   been  switched  for 
Searles  had  he  agreed  to  pay  demurrage  charges  when  the 
same   might  rightfully   accrue  under  the  rules  of  the  car 
service  association.     It  was  further  in  evidence  that  the 
Louisiana  Car  Service  Association  operated  solely  in  regard 
to  the   assessment  of  demurrage   under  rules  in   reference 
thereto  adopted  and  promulgated  by  the  Mississippi  Railroad 
Commission,  and  that  car  service  charges  were  not  claimed 
except  under  the  circumstances  authorizing  under  said  rules 
the  collection  thereof;  that  the  order  refusing  to   have  cars 
switched  and  placed  for  Searles  was  issued  not   by  order   of 
the  executive  board  of  the  car  service  association,  or  with  its 
knowledge,  but  by  its  manager,  after  the  same  had  been  sub- 
mitted to  and  approved  by  the  division  superintendent  of  the 
Yazoo  &  Mississippi  Valley   Railroad,  and  was  issued  solely 
for  the   purpose  of  enforcing  compliance   on  the  part   of 
Searles  to  the  rules  of  the  Mississippi   Railroad  Commission 
authorizing  the  collection  of  demurrage  under  certain  stated 
circumstances.     The  circuit  judge  held  that  the  car  service 
association  was  a  trust  and  combine  within   the  meaning  of 
chapter  88,  p.  12;,  of  the  Acts  of  1900,  and  awarded   Searles 
damages  for  $60,861.30,  being  the  statutory  penalty  for  each 
car  of  freight  which  the  railroad  bad  refused  to  place  at   his 
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warehoQse,  and,  in  addition  thereto,  the  amoant  paid  out  for 
the  drayage  and  handling  of  the  freight  contained  therein. 
From  this  judgment  the  Yazoo  &  Mississippi  Valley  Rail- 
road Company  appeals. 

The  6rst  question  presented  for  consideration  in  arriving 
at  a  decision  in  this  case  is,  what  is  a  ''trust"  or  ''combine" 
within  the  meaning  and  condemnation  of  the  statute  cited? 
A  determination  of  this  question  necessitates  a  brief  exami- 
nation, at  least,  of  the  history  of  anti-trust  legislation  in  our 
state. 

Section    198,   Const.  1890,  commands  the  Legislature  to 
"enact  laws  to  prevent  all  trusts,  combinations,  contracts, 
and  agreements  inimical  to  the  public  welfare."     It  must  be 
observed  at  the  outset  that  not  all  trusts,  combinations,  con- 
tracts, and  agreements  were  to  be  prohibited,  because  the 
great  lawmakers  who  framed  the  fundamental  law  of  this 
commonwealth  as  the  same  is  embodied  in  our  present  Con- 
stitution well  knew  that  such  legislation  would  be  palpably 
trenching  upon,  if  not  absolutely  violative  of,  the  inherent 
rights  of  the  citizen,  and  would   be  restricted  to  an  unwar- 
ranted degree  of  the  privilege  of  contract  which  every   man 
is  entitled  to  enjoy   under  our  form  of  government.  ^  Tiede- 
man,  Lim.  Police  Powers,   244.     No  such    legislation  was 
authorized  because  no  such  legislation  was  demanded.     Only 
such  trusts,  combinations,  contracts,  and  agreements  were  to 
be  prevented  as  would  be  "inimical  to  the  public  welfare." 
Acting  under  this  authority,  section  4437t  Code   1892,  was 
adopted,  providing  that  a  trust  or  combine  is  a  combination, 
contract,  understanding,  or  agreement,  expressed  or  implied, 
between  two  or  more  persons,  corporations,  or  firms  and 
association  of  persons,  or  between   one  or    more  of  either 
with  one  or  more  of  the  others,  to  do  certain  things  therein 
enumerated;  amongst  others  "(g)  to  place  the  control  to  any 
extent,  of  business  or  of  the  products  or  earnings  thereof,  in 
the  power  of  trustees,   by  whatever  name  called;     (h)  by 
which    any   other    person  than  themselves,    their    proper 
officers,   agents,    and    employees  shall,   or  shall  have    the 
power  to,  dictate  or  control  the  management  of  business." 
And  having  enumerated  the  various  kinds  of  contracts  which 
were  denominated  trusts  and  combines,  the  section  proceeds 
to  declare  them  to  be  "inimical  to  the  public  welfaie,  unlaw- 
fal,  and  a  criminal  conspiracy."     An  analytical  study   of  this 
section  demonstrates  that   it   was  the   legislative   design  to 
prohibit  and  provide  punishment  for  the  formation   of  any 
criminal   conspiracy   by    which  the   interest   of  the  public 
might  be  in   any  manner  injured  or  jeopardized;   whether 
such  combination  was  intended  to  be  in  restraint  of  trade,  to 
limit,  reduce,  or  increase  the  price  or  the  production  of  any 
commodity,    or  to  hinder  competition  in  the  importation, 
manufacture,     transportation,     sale    or    purchase    of    any 
commodity,  or  to  do  certain  other  enumerated  acts,  which 
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\vouId,  in  the  jadgment  of  the  Legislature,  prove  prejadicial 
to  the  interest  of  the  pnblic  or  any  part  thereof,  or  of  any 
individaal;  the  reason  for  this  legislation  being — as  is  so 
aptly  phrased  by  Whitfield,  J.,  Insurance  Company  v.  State, 
75  Miss.  24,  22  South.  99— that:  ''Conspiracies  of  this  class 
are  raised  to  the  grade  of  felony,  and  pronounced  obnoxious 
to  the  public  policy  of  this  state,  and  inimical  to  the  public 
welfare  by  reason  of  the  great  mischief  they  are  known,  of 
all  men,  to  accomplish,  as  manifested  by  the  course  of  legis- 
lation and  decision  the  country  over.  Such  trusts  constitute 
one  of  the  greatest  menaces  to  public  welfare  known  to 
modern  times,  and  the  Legislature  has  wisely  made  them 
felonies,  and  denounced  this  severe  penalty  against  them." 
The  design  of  the  Legislature  was  to  protect  the  public,  not 
to  unlawfully  restrict  the  transacting  of  business  by  either 
corporations  or  individuals.  The  various  kinds  of  legitimate 
business  rendered  necessary  by  the  multiform  demands  of 
public  convenience,  the  manifold  callings  which  are  an  inci- 
dent of  this  progressive  age,  all  demand  that  tbe  individual 
right  of  contract  shall  be  given  full  sway,  conditioned  only 
that  the  rights  of  the  public  and  the  welfare  of  the  people  and 
the  public  policy  of  the  state  shall  be  held  sacred.  Says 
Terral,  J.,  Houck  v.  Wright,  77  Miss.  483,  27  South.  617: 
^'The  Legislature,  by  the  chapter  on  trusts  and  combines, 
did  not  intend  to  debar  a  person  from  conducting  his  own 
private  business  according  to  his  own  judgment."  In  this 
connection  Whitfield,  J.,  in  Insurance  Company  v.  State, 
supra,  says:  ''It  [the  Legislature]  therefore  prohibited  any 
trust  whose  object  was  to  place  the  control  of  any  business 
in  the  power  of  trustees,  where  the  efiect  of  such  trust  should 
be  to  injure  the  public  or  any  particular  person  or  corpora- 
tion in  this  state.  Such  legislation  has  become  very  general 
in  the  United  States,  owing  to  the  pernicious  results  of  such 
trusts."  It  appears,  therefore,  from  these  previously  an- 
nounced, well-considered,  and  strikingly  accurate  statements 
of  the  scope  and  purpose  of  the  law  by  this  court,  that  one 
of  two  things  must  exist  in  order  to  render  a  contract  or 
agreement  between  two  or  more  persons  or  corporations  sub- 
ject to  the  condemnation  of  paragraphs  ''g"  and  ''h"  of  the 
act  now  under  consideration :  First,  it  must  place  the  control 
to  some  extent  of  the  business  or  of  the  products  or  earnings 
thereof,  or  it  must  give  the  power  to  conduct  or  control  the 
management  of  such  business  to  trustees  or  persons  other 
than  the  proper  officers,  agents,  or  employees  of  the  con- 
tracting persons  or  corporations;  or,  second,  it  must  have  the 
efiect  of  injuring  the  public  or  some  particular  person  or 
corporation  in  this  state. 

The  correctness  of  the  definition  which  recognizes  that  a 
''combine,"  to  fall  within  the  purview  of  the  legislative 
design,  must  have  as  a  constituent  element  either  a  violation 
of  public  policy  in  that  it  tends  to  create  a   monopoly  or  is 
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in  restraint  of  trade,  or  that  it  involves  a  delegation  and 
abandonment  of  corporate  powers  and  is  inimical  to  the 
public  welfare,  is  emphasized  and  made  more  manifest,  by 
reference  to  legislation  dealing    with  this  subject  enacted 
subsequent  to  the  adoption  of  Code  1892,  §4437,  herein  before 
cited.     The  purpose  of  the  Legislature  of  this  state,  the  object 
it  had   in  view,  the  evil  it  sought  to  prevent,  appear  in  the 
title,  given  in  conformity  to  the  constitutional  requirements  as 
setting  forth  the  subject-matter  dealt  with,   to  chapter  88, 
p.  I2S,  Acts  1900,  which  is  the  latest  expression  of  legislative 
will.     That  act  is  entitled  ''An  act  to  define  trusts  and  com- 
bines, to  provide  for  the  suppression  thereof,  and  to  preserve 
to  the  people  of  this  state  the  benefits  arising  from  competi- 
tion in  business."    And  the  same  intention  is  again  declared 
in  section    11   of  the  act,   which  directs  that  it  shall   be 
liberally  construed  to  the  end  that  trusts  and  combines  may 
be  suppressed,  and  the  benefits  arising  from  competition  in 
basiness  preserved  to  the  people  of  this  state.     The  benefits 
which  the  Legislature  sought  to  secure  to  the  people  of  the 
state  were  those  which  naturally  flow  from  competition  in 
basiness.     In  order  to  insure  these  benefits,  it  was  provided 
that  any  contract  entered  into  between  two  or  more  persons 
or  corporations  should  be  unlawful  if  it  in  any  wise  restrained 
or  decreased  the  advantages  known  to  arise  from  competition 
10  business,  whether  such  contract  was  expressly  and  openly 
in  restraint  of  trade,  or  whether,  by  its  efiect,  it  was  indi- 
rectly liable  to  reduce  or  increase  prices,  to  increase  or 
reduce  production,  to  engross  or  forestall  or  to  hinder  compe- 
tition in  production,  manufacture,   transportation,  sale,  or 
purchase  ot  any  commodity.     All    contracts,   whether  ex- 
pressed or  implied,   which  would  necessarily  or  probably 
have  any  of  the  effects  therein  forbidden  were  declared  to  be 
violative  of  the  announced  public  policy  of  the  state  in  that 
they  inevitably  tended  to  reduce  the  benefits  sought  to  be 
insured  by  the  act.     It  was  also  forbidden   for  any  two  or 
more  persons  or  corporations  to  issue,  own,  or  hold  the  cer- 
tificates of  stock  of  any  trust  or  combine.     This  provision 
was  clearly  aimed  at  the  well-known  plan  by  which  the  stock 
of  various  corporations,   surrendering  their  own  corporate 
entity,  engaged  in  a  partnership  of  iheir  own;  such  arrange- 
ments being  palpably    in  restraint  of  trade,  and  tending 
inevitable  to  the  creation  of  a   monopoly.     It  was  further 
provided   by  paragraphs ''g"  and ''h"  that  it  should  be  un- 
lawful for  two  or  more  persons,  firms,  or  corporations,  or  one 
or  more  of  either  with  one  or  more  of  the  other,  to  form   any 
contract  or  combination  by  which  the  power  to  dictate  or 
control  the  management  of  the  business,  or  by  which  the  con- 
trol of  the  business  or  of  the  products  and  earnings  thereof, 
was  placed  in  the  power  of  any  other  person  than  their  own 
proper  officers,  agents,   and  employees.     These  paragraphs 
ztt  a  rescript  of  the  provisions    originally    contained   in 
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section  4437,  supra.  It  should  be  observed  that  these  para- 
graphs, and  in  fact  the  whole  chapter,  deal  with  both  corpora- 
tions and  individuals  alike.  And  in  construing  such  statutes 
the  general  rule  is  that  the  nature  of  the  business  con- 
templated by  the  contract  or  arrangement  and  the  tendency 
of  the  contract  as  affecting  the  public,  rather  than  whether 
the  parties  to  the  contract  are  corporations  or  individaals^ 
are  to  be  considered  in  determining  whether  it  violates  pub- 
lic policy.  Hirschl.  Combination,  Consolidation  and  Suc- 
cession of  Corporations,  p.  2. 

This    consideration   eliminates  from  this  discussion   the 
question  of  to  what  extent  limitations  upon  the  power  to 
contract    may  be  placed   by  the  state  upon  corporations 
solely  and  only  in  a  proper  exercise  of  its  reserved  police 
power.     When  analyzed,  the  propositions  contained  in   the 
paragraphs  cited  are    not  novel.     They  are,  in  truth,  but 
mere    announcements    of  familiar  principles  contained    in 
varying  form  in    many  statutes  germane  to    this    subject. 
They  and  all  the  provisions  of  the  act  are  but  means  to   an 
end,  details  of  the  legislative  plan.     The  result  desired — the 
purpose  of  the  entire  legislation — was  to  suppress  trusts,  se- 
cure the  benefits  arising  from  competition  in  trade,  prevent 
monopolies,  and  protect  the  people  from  the  possible  tyranny 
and  oppression  of  combined  wealth.     In  fact,  a  brief  investi- 
gation will  show  that  all  modern  anti-trust  legislation   is 
based  upon  the  same  fundamental  principle.     All  combina- 
tions are  forbidden  the  necessary,  natural,  or  probable  con- 
sequence of  which  will  be  to  increase  or  decrease  the  price  of 
production  of  any  commodity,  or  which  restrict  facilities  in 
the  handling  or  transportation   of  the  same.     Contracts  or 
agreements,  of  whatever  character,  by  which  the  autonomy 
of  corporations  is  surrendered    and  the  exercise  of  their 
charter  powers  delegated   to  others,  are  denounced  as  viola- 
tive of  public  policy.     Corporations  which  enjoy  no  powers 
except  those  of  which  they  are  recipients  by  charter  grant, 
are  without  power  to  absolve  themselves  from   the  perform- 
ance of  their  duties  to  the  public,  and  contracts  abnegating 
such  performance  and  alienating  the  powers  granted  them 
by  the  state  are  void.     Central   Transportation  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  478,  35   L. 
Ed.    5$;  Ray   Contractual    Limitations,    p.   240.     Arrange- 
ments, under  whatever  guise,  by  which  the  stock  of  several 
distinct  corporations  is  placed   in  the  hands  of  certain  trus- 
tees, who  are  vested  with  power  of  voting  it,  are  condemned 
as  tending  inevitably  to  the  creation  of  monopolies,  and   the 
absolute  destroying  of  competition    in    the  production  or 
transportation  of  many  commodities,  and,  as  a  direful  re- 
sult, a  few  individuals  would   be  able  to  fix  the  price  of  the 
very  necessities  of  life,    with   power  to  increase  or  decrease 
without  regard  to  supply  or  demand,  but  solely  as  their  agreed 
and  rapacity  might  dictate.     The  wisdom  of  such  legislation 
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and  the  imperative  necessity  of  its  strict  enforcement  is  evi- 
denced by  the  fact  that  the  aggression  of  mighty  aggrega- 
tions of  corporate  wealth  so  formed  now  constitute  one  of 
the  gravest  problems  with  which  tbe  nation  has  to  deaL 
Northern  Secnrities  Co.  v.  U.  S.,  19^  U.  S.  197,  24  Sup.  Ct. 
436,  48  L.  Ed.  698;  Pearsall  v.  Great  Northern  R.  R.  Co.« 
i6e  U.  S.  646,  16  Sup.  Ct.  70s,  40  L.  Ed.  838.  In  shorty 
without  nnduly  extending  these  observations,  the  formation 
of  all  contracts  and  combinations  is  condemned  by  which 
corporations  or  individuals  are  banded  together  for  any 
illegal  purpose,  or,  if  such  association  be  already  in  exist- 
ence, the  parties  will  be  inhibited  from  continuing  opera- 
tions thereunder. 

But  at  last  the  test,  and  only  test,  is,  not  what  the  intent 
of  the  parties  may  be,  not  what  form  the  combination  has 
taken,  but  what  will  its  probable  eflect  be?  If  unlawful  or 
oppressive,  if  obnoxious  to  public  policy,  if  inimical  to  pub- 
lic welfare,  they  will  be  denounced,  and  punishment  meted  out 
to  every  participant;  otherwise  courts  will  not  limit  or  re- 
strict the  inalienable  right  of  contract,  and  will  not  interfere 
unless  the  violation  of  law  be  apparent,  or  the  apprehended 
evil  effect  assume  some  tangible  form.  Noyes,  Intercor- 
porate Relations,  §§  392,  401,  405.  We  uphold  and  main- 
tain in  its  full  integrity  the  doctrine  which  recognizes  the 
right  of  the  state,  in  the  exercise  of  its  reserved  police  power, 
to  restrict  the  power  of  corporations  to  contract  within  cer- 
tain prescribed  limits,  and  which  forbids  that  such  power 
should  ever  be  so  abridged  or  so  construed  as  to  permit  cor- 
porations to  conduct  their  business  in  such  manner  as  to 
infringe  upon  the  rights  of  icdividuals  or  the  general  well- 
being  of  the  state.  That  power  inheres  in  tbe  sovereign, 
and  the  protection  from  the  encroachments  of  corporations 
is  assured  by  the  guaranty  of  section  190,  Const.  1890.  But 
that  doctrine  is  not  assailed  here.  This  is  a  case  involving 
not  legislative  power,  but  legislative  will.  In  this  direct 
connection  it  must  again  be  observed  that  by  the  act  now 
under  review  what  is  forbidden  to  corporations  is  likewise 
forbidden  to  individuals.  The  contracts  and  agreements 
which  are  by  paragraphs  '^g"  and  ''h"  condemned  fall  under 
tbe  ban  of  the  law  whether  entered  into  by  corporations 
solely  among  themselves,  or  jointly  with  individuals,  or  by 
several  individuals  alone. 

It  is  contended  that  all  combinations  or  contracts,  without 
regard  to  purpose,  intent,  or  defect,  by  which  the  control  to 
aoy  extent  of  business  or  of  the  products  and  earnings  thereof 
is  placed  within  the  power  of  trustees,  or  by  which  other  per- 
sons than  the  contracting  parties  or  their  proper  officers, 
agents,  or  employees  are  given  the  power  to  dictate  or  con- 
trol tbe  management  of  business,  are  prohibited  by  the  terms 
of  tbe  act.  If  this  narrow  construction  is  in  fact  the  legisla- 
tive intent^  tbe  entire  law  would  be  open  to  the  just  criti- 
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Giam  of  being  a  wbuUy  unoecessary,  if  not  an  unwarranted, 
invasion  of  the  inherent  right  of  the  citizen  to  deal  with   his 
own  as  he  pleases,  if  without  injury  to  others.     Gage    v. 
State,  24  Ohio  Cir.  Ct.  R.  724.     Carried  to  its  logical  con- 
clusion, tBis  argument  would  prevent  any  two  or  more  indi- 
viduals engaged  in  business  from  employing  the  same  agents 
or  representatives,  or  from  placing  in  the  bands  of  the  same 
individual  the  right  to  control  their  separate  businesses.     So 
two  planters,  owning  adjoining  plantations,  by  employingr 
the  same  manager  to  control   both   places,  with   power   to 
manage  the  business,  dictate  to  the  laborers,  and  dispose    of 
the  products,  would  be  guilty  of  a  criminal  conspiracy.     Two 
jobbers,    who  employ  the  same    traveling    salesman,  with 
power  to  accept  or  reject  orders  to  be  transmitted  to  one  or 
the  other  of  the  stores,  or  two  merchants  who  employ  tfae 
same  drayman  to  haul  and  deliver  their  freight;  or  two  ex- 
press companies  which  employ  the  same  messenger  and  de- 
liveryman;   or  two  railroad  companies  which  employ  the 
same  ticket  or  freight  agent  at  union  depots;  or  two  insur- 
ance companies  which  employ  the  same  adjuster,  with  power 
to  settle  losses;  or  two  lumber  companies  which  employ  the 
same  attorney  with  power  to  adjust  disputed  claims  or  im- 
pending litigation;  and  many  other  cases  of  every  day  occur- 
rence— would    each    be    violative    of  the  law  now  under 
consideration,  and  every  participant  therein  would  be  subject 
to  the  severe  penalties  therein  prescribed.     We  cannot  adopt 
or  sanction  this  restricted  view.     The  true  interpretation,  in 
our  judgment,  is  that  only  such  contracts  and  agreements 
(within  the  purview  of  the  paragraphs  now  under  review)  are 
forbidden   which,   on  account    of  their  natural  result,   are 
obnoxious  to  public  policy,  or  which,  in   themselves,  are  by 
necessary  effect  inimical  to  the  public  welfare.     Practically 
the  same  construction  has  been  placed  upon  the  anti-trust 
laws  of    other  states,  which,  though  clothed  in  different 
verbiage,   contain  substantially  the    same    ideas,    and   are 
designed  to  attain  the  same  end.     Thus  the  Supreme  Court 
of  Montana  in  a  very  recent  case,  in  discussing  the  constitu- 
tional and  statutory  provisions  of  that  state  relating  to  this 
matter,  says:    The  Constitution  ''deals  generally  with  the 
rights  and  powers  of  corporations  and  associations  of  persons 
exercising  any  of  the  powers  and  privileges  not  possessed  by 
individuals  or  partnerships  and  their  duties  and  purposes.     It 
is  prohibitory  and   restrictive  in   is  general  scope  and  pur- 
pose, the  design  of  the  convention  in  adopting  its  provisions 
being  to  prevent  combinations  to  restrict  or  repress  competi- 
tion in  all  industrial  pursuits,  and  to  protect  the  people  in  gen- 
eral and  the  employees  of  a  certain  class  against   both  the 
Legislature  and  comoinations  of  capital  from  unjust  impo- 
sitions."    And  after  showing    that  certain  consolidations, 
such  as  that  of  competing  railroads,   telegraph   and  tele- 
phone companies,   and    the    like,   are    absolutely    prohib- 
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ited.  "as  baviog  a  Decessary  tendency  to  restrict  competi- 
tion,'* the  court  proceeds  to  a  discnssion  of  the  anti*tru8t 
statute:    ''Apart  from    these    wholesome    restrictions  and 
prohibitions,  the  right  of  the  people  to  accumulate  property 
and  to  hold  and  enjoy  it,  either  by  individual  efiort  or  by 
means  of  associations  oi  natural  or  artificial  persons,  is  not 
restricted.     Section  20  prohibits  any  combination  or  con- 
tract which  has  a  particular  purpose,  to  iivit,  'fixing  the  price 
or  regulating  the  production  of  any  article  of  commerce,  or 
of  the  prodnct  of  the  soil,  for  consumption  by  the  people. ' 
The  terms  'combine'   and  'form  a  trust'   were     evidently 
intended  to  be  read  in  connection  with  the  expression  'for 
the  purpose,'  etc.;  clearly  implying  that,  in  order  to  subject 
ofienders  to  the  severe  penalties  which  the  Legislature  might 
impose,  there  must  be  shown  a  specific  intent  to  do  the  pro- 
hibited act,  or  that  the  association  or  combination  necessarily 
tends  to  accomplish  the  same  result.     That  this  is  the  mean- 
ing is  clear  from  the  enumeration  of  persons  who  may  not  do 
the  prohibited  acts.     Corporations,   stock  companies,   nat- 
oral  persons  or  partnerships,  are  all  included.     If  the  criminal 
intent    is    not    a    necessary    ingredient    of  the    evil    de- 
nounced, then  all  sorts  of  combinations  are  to  be  deemed  pro- 
hibited, even  ordinary  copartnerships,  as  coming  within  the 
letter  of  the  prohibition;  for  the  terms  'combine'  and  'form 
a  trust'  are  of  equal  dignity.     If  the  former  is  to  be  regarded 
as  modified  and  explained  by  the  clause  'for  the  purpose,' 
etc.,  by  the  same  rule  must  the  latter  also.     The  term  'trust' 
18  assigned  the  meaning  given  to  it  by  the  text-writers  (Cook 
on  Corporations,  §   503a;  Spelling  on  Trusts,   §   121),  and 
iocludes  any  form  of  combination  between  corporations  or 
corporations  and  natural  persons  for  the  purpose  of  regulat- 
ing production  and  repressing  competition  by  means  of  the 
power  thus  centralized. "    And  after  showing   that  the  term 
was  first  used  in  a  narrower  sense,  and  applied  only  to  trans- 
fer of  stock   by  several  corporations  to  trustees,  with  power 
to  vote,  the  court  continues:    "If  it  be  construed  as  equiva-^ 
lent  to  the  term  'combination*  or 'consolidation,'  the  meaning 
of  the  section  is  perfectly  clear.     If  used  in  the  sense  of  the 
definition  given   it  by  the  text-writers,  it   is  none  the  less 
clear,  though  it  involves  a  repetition  of  the  same  idea;  since 
the  definition  includes  the  idea  of  criminal  purpose,   and 
makes  it  a  necessary  ingredient  of  the  ofiense  denounced. 
The  se'Ttion  of  the  statute  quoted  involves  the  same  idea  and 
demands  the  same  construction,  though  it  is  more  specific 
in  its  provisions,  and  extends  to  and   includes  combinations 
in  restraint  of  competition  in  transportation.     It  denounces 
every  form  of  combination  or  contract  which  has  for  its  pur- 
pose, directly  or  indirectly,  the  restraint  of  production  or 
trade  in  any  way  or  manner,  or  the  control  of  the  price  of  any 
article  of  consumption  by  the  people.     It  was  not  the  pur- 
pose of  the  convention  or  the  Legislature  to  limit  either  the 
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term  used  in  the  Coostitution  or  in  the  statute  by  any  narrow 
definition,  but  to  leave  it  to  the  courts  to  look  beneath  the 
surface,  and,  frona  the  methods  employed  in  the  conduct  of 
the  business,  to  determine  whether  the  association  or  com- 
bination in  question,  no  matter  what  its  particular  form 
should  chance  to  be,  or  what  might  be  its  constituent  ele- 
ments, is  taking  advantage  of  the  public  in  an  unlawfnl 
way.  Harding  v.  Am.  Gluscose  Co.,  182  111.  551,  55  N. 
E.  577*  64  L.  R.  a.  738,  74  Am.  St.  Rep.  189.  In  each 
case,  therefore,  under  these  provisions,  the  nature  of  the 
arrangement  or  combination  is  a  question  of  fact  to  be 
determined  by  the  court  from  the  evidence  before  it,  or  from 
the  vice  which  inheres  in  the  contract  itself."  McGinnis  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co.  (Mont.) 
75  Pac.  94;  Ceballos  v.  Munson  S.  S.  Line,  93  App. 
I^iv.  595,  87  N.  Y.  Sup.  811,  and  cases  cited. 

Nor  is  the  rule  of  construction  different  when  applied  to 
the  federal  anti-trust  statute.  ''It  is  now  settled,"  says  the 
Circuit  Court  of  Appeals,  ''by  repeated  decisions  of  the 
Supreme  Court,  that  the  test  of  the  validity  of  a  contract, 
combination,  or  conspiracy  challenged  under  the  anti-tiust 
law  is  the  direct  effect  of  such  a  contract  or  combination 
npon  competition  in  commerce  among  the  states.  If  its  nec- 
essary effect  is  to  stifle  competition,  or  to  directly  and  sub- 
stantially restrict  it,  it  is  void.  But  if  it  promotes,  or  only 
incidentally  or  indirectly  restricts,  competition  in  commerce 
among  the  states,  while  its  main  purpose  and  chief  effect  are 
to  foster  the  trade  or  enhance  the  business  of  those  who 
make  it,  it  does  not  constitute  a  restraint  on  interstate  com- 
merce within  the  meaning  of  that  law,  and  is  not  obnoxious 
to  its  provisions.  This  act  of  Congress  must  have  a  reason- 
able construction.  It  was  not  its  purpose  to  prohibit  or 
render  illegal  the  ordinary  contracts  or  combinations  of  man- 
ufactures, merchants,  and  traders,  or  the  usual  devices  to 
which  they  resort  to  promote  the  success  to  their  business,  to 
enhance  their  trade,  and  to  make  their  occupations  gainful, 
80  long  as  those  combinations  and  devices  do  not  nec- 
essarily have  a  direct  and  substantial  effect  to  restrict  compe- 
tition in  commerce  among  the  states."  Phillips  v.  lola 
Portland  Cement  Co.,  125  Fed.  594,  61  C.  C.  A.  19.  And  for 
an  exhaustive  and  very  lucid  discussion  of  the  same  subject, 
in  which  the  same  result  is  reached,  see  the  elaborate  opin- 
ion in  Whit  well  v.  Continental  Tobacco  Co.,  125  Fed.  454,  60 
C.  C.  A.  290,  64  L.  R.  A.  689,  supported  by  numerous  ex- 
tracts from  opinions  of  the  United   States  Supreme  Court. 

As  the  latest  authoritative  utterance  upon  this  subject  we 
quote  from  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  Northern  Securities  Company  v.  United  States,  193 
U.  S.  197,  24  Sup.  Ct.  436,  48  L.  Ed.  698,  where,  among  other 
propositions,  which  it  is  announced  are  plainly  deducible 
from  previous  decisions  of  that  court,  which  are  reviewed. 
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are  the  following,  which  embrace  the  case  at  bar:    ''That  the 
natural  effect  of  competition  is  to  increase  commerce,  and  an 
afi^reement  whose  direct  effect  is  to  prevent  this  play  of  com- 
petition restrains,  instead  of  promoting,  trade  and  commerce. 
That,  to  vitiate  a  combination  such  as  the  act  of  Congress 
condemns,  it  need  not  be  shown  that  the  combination  in  fact 
results  or  will  result  in  a  total  suppression  of  trade,  or  in  a 
complete  monopoly,  but  it  is  only  essential  to  show  that  by 
its  necessary  operation  it  tends  to  restrain  interstate  or  inter- 
national trade  or  commerce,  or  tends  to  create  a  monopoly  in 
soch  trade  or  commerce,  and  to  deprive  the  public  of  the  ad- 
vantages that  6ow  from  free  competition."    Justice  Brewer, 
in  his  concurring  opinion  in  that  case,  also  speaking  of  the 
federal  anti-trust  statute,  says:    ''That  act,  as  appears  from 
its  title,  was  leveled  at  only  'unlawful  restraints  and  monopo- 
lies.'   Congress  did  not  intend  to  reach  and  destroy  those 
minor  contracts  in  partial  restraint  of  trade  which  the  long 
coarse  of  decisions  at  common  law  had  afBrmed  were  reason- 
able and  ought  to  be  upheld.    The  purpose  rather  was  to 
place  a  statutory  prohibition,  with  prescribed  penalties  and 
remedies,  upon  those  contracts  which  were  in  direct  restraint 
of  trade,  unreasonable,  and  against  public  policy.     Whenever 
a  departure  from  common-law  rules  and  definitions  is  claimed, 
the  purpose  to  make  the  departure  should  be  clearly  shown. 
Such  a  pnrpose  does  not  appear,  and  such  a  departure  was 
not  intended.     Further,  the  general  language  of  the  act  is 
also  limited  by  the  power  which  each  individual  has  to  man- 
age his  own  property  and  determine  tbe  place  and  manner  of 
its  investment.     Freedom    of   action  in  these  respects  is 
among  the  inalienable  rights  of  every  citizen." 

By  parity  of  reasoning  we  think  these  observations  strik- 
ingly applicable  to  our  own  statute.  The  object  of  the  federal 
anti-trust  statute  is  to  preserve  to  the  people  of  the  entire 
nation  the  benefits  arising  from  competition  in  business  by 
preventing  monopolies  and  contracts  in  restraint  of  trade  in 
regard  to  commerce  among  the  states.  The  object  of  the  state 
legislation  is  to  preserve  to  the  people  of  the  state  the  identical 
benefits  by  preventing  monopolies  and  contracts  in  restraint 
of  trade  in  regard  to  domestic  commerce.  To  vitiate  a  com- 
bioation  such  as  the  statute  condemns,  it  is  essential  to 
show  that  by  its  necessary  operation  it  tends  to  re- 
strain trade  or  commerce,  or  tends  to  create  a  monop- 
oly in  such  trade  or  commerce,  and  to  deprive  the 
pablic  of  the  advantages  that  flow  from  free  competition ;  the 
trade  or  commerce  so  affected  being  domestic  or  interstate 
or  foreign,  according  to  whether  the  state  or  federal  statute 
is  invoked.  But  to  vitiate  the  combination  the  effect  must 
be  detrimental  to  the  interests  of  the  public  under  either 
statute.  An  approved  statement  of  the  rule  is  this:  "Com- 
bination for  business  purposes  is  legal.  Combinations  are 
beneficial  as  well  as  injurious,  according  to  the  motives  or 
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Nor  is  the  force  of  the  inference  logically  drawn  from  this 
action  of  the  Railroad  Commission  weakened  by  the  sugges- 
tion that  the  commission  has  never  undertaken  to   supervise 
car  service   associations,  but  has  studiously  refrained   from 
assuming  the  authority  vested  in  it  by  the  Legislature,  and 
has  restricted  the  operation  of  its  rules  in  reference  to  demur- 
rage and  car  service  charges  to  the  railroads  solely.     This 
contention  will  not  bear  the  test  of  investigation.     That   the 
Railroad  Commission   bas  assumed  and   is  now  exercising 
supervision  of  car  service  associations  is  made  evident  by  an 
inspection  of  the  rules  adopted  and  formally  announced    by 
the    commission    and    accepted    and    established    by   the 
Louisiana  Car  Service  Association  for  its  guidance  in  the 
transacting  of  its  operation.     It  is  true  that  these  rules  re- 
quire the  railroad  company  handling  the  freight  to   give 
notice  of  the  arrival  of  the  car;  but  this  is  a  mere  announce- 
ment by  the  law  as  it  exists,  irrespective  of  the  rule.     This 
is  a  duty  imposed  upon  the  carrier  by  the  law,  and  its  prompt 
performance  is,  by  the  rule,  made  a  condition   precedent  to 
the  collection  of  any  demurrage  charges.     Car  service  asso- 
ciations have  nothing  to  do  with  the  handling  of  freight    or 
the  notifying  of  consignees  of  its  arrival.     Their  services  are 
only  called  in  to  requisition  after  'Megal   notice,"  as  defined 
by  the  rules,  has  been  duly  given  the  consignee.     It  is  also 
true  that  the  rules  speak  of  the  demurrage  charges  being 
collected  by  the  railroads,  but  this  is  again  in  accordance 
with  the  established  usage  of  such  associations.     Car  service 
associations  are  simply  agencies  employed  by  railroad  com- 
panies to  insure  prompt,  accurate,  and  impartial  assessing  of 
demurrage;  but  in  each  instance  it  is  assessed  in  favor  of  the 
railroad  entitled  to  it,  and  it  is  collected  by  that  railroad, 
sometimes  by  the  Car  Service  Association   of  which  it  is  a 
member,  sometimes  by  some  other  of  its  various  employees, 
according  to  the  custom   of  the  railroad   in  reference  to  its 
collections.     But  by  rule  ii  the  Railroad  Commission  pro- 
hibits any  charges  for  demurrage  or  storage  being  made  except 
as  permitted  by  its  said  rules.     Rule  I2  limits  the  operations 
of  the  rule  permitting  demurrage  charges  to  '^places  where 
car  service  rules  are  in  operation,"  thus  tacitly  acquiescing 
in  and  indorsing  the  enforcement  of  car  service  rules;  while 
rule  13  in  express  terms  recognizes  the  existence  of  car  serv- 
ice associations  by  providing  that  demurrage  shall  be  col- 
lected for  the  detention  of  "private  cars"  when  the  same  are 
detained,  presumably,  even  by  the  owners  of  the  cars,  on  the 
tracks  belonging  to  or  operated  '^by  members  of  this  associa- 
tion."    It  is  a  fact  fraught  with  significance  that  these  rules 
were  not  adopted  by  the  Railroad  Commission  until  by  legis- 
lative enactment  power  to  supervise  car  service  associations 
had  been  vested  in  it.     Finally,  a  reference  to  the  records  of 
the  commission  definitely  settles  its  intent  beyond  the  perad- 
venture  of  a  doubt,  for  the  resolution  adopting  the  very  rales 
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now  under  consideration  in  express  terms  declares  that  the 
rales  are  ' 'adopted  for  the  car  service  associations  doins: 
business  in  this  state.*'  And  by  resolution  subsequently 
adopted  car  service  associations  were  warned  that  ''under 
aatbority  conferred  upon  the  Railroad  Commission  by 
chapter  82,  Laws  1898,"  they  were  expected  to  make  reports 
as  the  commission  might  direct.  Record  Book  3,  pp. 
149-164.  It  is  manifest,  therefore,  that  not  only  did  the. 
Legislature  intend  to  place  car  service  associations  under  the 
supervision  of  the  Railroad  Commission,  but  that  control 
was  in  fact  assumed  and  exercised  by  the  commission.  We 
are  forced,  by  these  considerations,  to  the  conclusion  that 
this  position  of  appellee  is  untenable. 

The  argument  is  strongly  pressed  that  the  Louisiana  Car 
Service  Association,  by  the  manner  in  which  it  enforced  its 
rules  and  regulations  in  the  instant  case,  acted  in  such  an  un- 
lawful or  oppressive  way  as  to  put  itself  beyond  the  pale  of 
the  law,  and  deprived  it  of  the  rights  and  privileges  granted 
by  the  roles  and  regulation  of  the  Mississippi  Railroad  Com- 
mission. In  addition  to  the  rules  regulating  the  collection  of 
demurrage  charges  and  stating  the  amount  and  circumstances 
noder  which  the  same  might  be  collected,  the  Railroad  Com- 
mission further  provided:  "Rule  9.  No  discrimination  in 
charges  allowed  between  persons  or  places.  Railroads  shall 
not  discriminate  between  persons  or  places  in  storage  or  de- 
murrage charges.  If  a  railroad  company  collects  storage  or 
demurrage  of  one  person,  under  the  demurrage  rules,  it  must 
collect  of  all  who  are  liable.  No  rebate,  drawback  or  other 
similar  devise  will  be  allowed.  If  demurrage  is  collected  by 
the  railroad  company  at  one  point  on  its  line,  it  must  collect 
at  all  places  on  its  line  of  those  liable  under  the  rules  of  this 
commission.  Provided,  that  the  commission  shall  hear  and 
grant  applications  to  suspend  the  operation  of  this  rule  when- 
ever justice  shall  demand  this  course."  Without  disobeying 
the  express  mandate  of  this  rule,  and  thereby  subjecting  itself 
to  the  penalties  prescribed  by  chapter  82,  p.  97,  Acts  1898, 
the  Louisiana  Car  Service  Association  was  without  authority 
to  refuse  or  neglect  to  collect  demurrage  from  one  merchant, 
when,  under  similar  circumstances  and  conditions,  it  de- 
manded and  received  such  charges  from  other  merchants. 
This  is  forbidden,  and  most  rightfully  so,  by  the  mandate  of 
the  Railroad  Commission  which  gives  to  the  operations  of 
the  car  service  association  the  sanction  of  its  approval. 
Such  favoritism  would  work  discrimination  of  the  grossest 
kind,  by  giving  to  one  merchant*  an  unconscionable  ad- 
vantage over  all  competitors  engaged  in  the  same  business. 
If  a  railroad  or  a  car  service  association  had  the  authority^  at 
its  mere  whim  and  pleasure  to  permit  one  merchant  owning 
a  warehouse  on  a  side  track  to  receive  freight  and  keep  it 
stored  in  its  cars  without  demanding  demurrage  for  their  de- 
tention, while  at  the  same  time  the  collection  of  such  charges 
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^as  demanded  and  enforced  of  another  merchant  in  the  same 
line  of  business,  and  owning  a  warehouse  similarly  located, 
it  would  place  it  in  the  power  of  the  carrier  by  such  arbitrary 
action  to  build  up  the  one  business  and  place  a  heavy  burden 
upon  the  other.  This  rule  was  devised  to  prevent  the  possw 
bility  of  such  combination  between  carrier  and  merchant; 
an  arrangement  which  would  in  truth  be  a  ^'combine"  with 
the  inevitable  and  pernicious  effect  of  decreasing  the 
benefits  arising  from  competition  in  business,  because  by 
building  up  one  business  and  breaking  down  competition  it 
would  tend  to  create  a  monopoly  for  the  benefit  oi  the  un- 
justly favored  few.  American  Warehousemen's  Ass'n  v. 
Railroad,  7  Interest.  Com.  R.  556.  An  inspection  of  the 
rules  of  the  Railroad  Commission  shows  that  the  right  at  any 
time  to  suspend  the  operation  of  this  rule  whenever  justice 
shall  demand  this  course  is  expressly  reserved;  the  object  of 
this  wise  and  thoughtful  provision  being,  of  course,  that 
whenever,  by  reason  of  untoward  or  unforeseen  circum- 
stances, the  imposition  of  demurrage  charges  would  work  a 
hardship  or  injury  to  any  particular  place  or  community,  the 
rule  could  be  suspended,  so  that  what  was  designed  as  a 
benefit  to  the  public  cannot  be  converted  into  a  weapon  of 
oppression.  In  the  instant  case  we  find  that  during  the 
entire  period  covered  by  this  controversy  demurrage  was  de- 
manded and  collected  of  every  other  merchant  doing  busi- 
ness in  the  city  of  Vicksburg  by  whom  it  was  rightfully  due. 
We  find  further  that  Searles  alone  of  all  men  engaged  in 
similar  business,  and,  so  far  as  the  record  discloses,  of  all 
merchants  in  the  city  of  Vicksburg,  denied  the  power  and 
authority  of  the  car  service  association  to  impose  and  col- 
lect demurrage.  Under  such  circumstances  it  was  not  only 
the  right,  but  it  was  the  duty,  of  the  car  service  association, 
representing  in  this  instance  the  Yazoo  &  Mississippi  Valley 
Railroad  Company,  to  accord  to  Searles  the  same  treatment 
which  his  competitors  received.  If  on  account  of  any  special 
circumstances — of  which,  however,  the  record  gives  no  hint 
— the  imposition  of  demurrage  charges  in  the  city  of  Vicks- 
burg worked  a  special  hardship,  the  parties  aggrieved  had  an 
adequate  remedy  by  applving  to  the  Railroad  Commission  to 
temporarily  suspend  the  operation  of  the  rule.  This  appel- 
lee did  not  do,  contenting  himself  by  refusing  to  pay  demur- 
rage, and  hauling  his  freight  from  the  public  delivery  track 
by  drays.  The  fair  and  impartial  collection  of  demurrage  is 
expressly  enjoined  upon  car  service  associations,  and  they 
are  forbidden  to  administer  and  enforce  their  rules  ''with 
an  evil  eye  and  an  unequal  hand,"  so  as  to  make 
the  unjust  discrimination  between  persons  or  places  in 
similar  circumstances. 

In  the  extremely  elaborate  opinion  of  the  trial  judge  it  is 
said :  ''If,  therefore,  the  question  was,  do  the  published  rules 
of  the  Railroad   Commission,   adopted   by  the  car  service 
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association,  aod  being,  as  Mr.  Hoskrns,  the  manager,  says, 
the  only  rules  they  have,  constitute  them  a  trust  and  com- 
bine under  our  statutes?    probably  plaintiff  would  have  no 
standing  in  court.     But  it  appears  from  the  conduct  of  the 
parties  composing  this  association  and  the  testimony  of  their 
manager,  Mr.  Hoskins,  that  they  operate  under  two  sets  of 
rules — one  the  exoteric  or  published  rules  in  evidence,  known 
to  and  for  the  benefit  of  the  outside  public,  including  the 
courts;  and  the  other  the  exoteric  or  the  arbitrary  and  dis- 
cretionary powers  of  the  manager  himself,  known  only  to  and 
for  the  benefit  of  those  living  within  the  inner  circle,   the 
members  of  the  association  and  its  agents.     It  is  the  acts  of 
the  association  under  the  latter  rules  that  furnish  the  basis  of 
this  controversy,  and  which  we  are  called  upon  to  consider." 
And  after  an  extended  discussion  the  judge  arrives  at  the 
couclnsion  that  the  Louisiana  Car  Service  Association,  by 
reason  of  its  operation  under  certain  unpublished  rules,   so 
called,  has  brought  itself  within  the  scope  of  our  anti-trust 
statute.     Applying  settled   principles  of  law  to  established 
facts,  will  this  conclusion,  in   the  light  of  this  record,  bear 
scrutiny?     It    is,     of    course,    true    that    courts  will  look 
through  the  form  to  ascertain  the  character  of  any  associa- 
tion, and  will  judge  of  its  nature  not  merely  by  its  promul- 
gated rules,  but  by  its  actual  operation  as  well,   and  will 
decide  the  question  of  its  legality  or  illegality  according  to 
the  true  nature  and  probable  effect  of  the  arrangement,  with- 
out special  regard  to  the  form  which  has  been  assumed  in 
each  particular  instance.     If  an  apparently  innocent  form    is 
in  truth  but  a  disguise  assumed  to  mask  a  sinister  design,  the 
court,  dirsegarding  the  outward  shape,   will  condemn   the 
arrangement.     This  rule  has  the  indorsement  of  the  highest 
judicial  authority.     But  it  is  equally  as  true  that,  if  the  form 
of  the  arrangement  be  legal,  and  its  aim  and  purpose  such  as 
the  law  will  uphold,  it  will  not  be  denounced  from   the  fact 
alone  that  the  objects  for  which  the  agreement  was  entered  into 
are  occasionally  effectuated  by  rules  which  are  only   invoked 
as  it  becomes  necessary  to  cope  with  unforeseen  contingencies 
as  they  arise.     If  the  contract,  understanding,  or  agreement 
be  not  of  itself  inimical  to  the  public  welfare,  nor  in  contra- 
vention of  express  statute,  it  will  be  upheld,  unless  it  be  so 
operated  as  to  become  oppressive  by   infringing  upon  the 
rights  of  private  individuals,  or  unless  it  works  to  the  detri- 
ment of  the  general  public. 

Making  an  application  of  these  general  principles 
to  the  concrete  case  here  presented,  we  find  that  the 
Louisiana  Car  Service  Association  is  one  of  a  class 
of  combinations  the  existence  of  which,  in  this  state,  is 
recognized  by  an  act  of  the  Legislature;  that  the  prime 
aim  and  purpose  of  similar  associations  has  been,  by  repeated 
adjudications  of  courts  of  last  resort,  upheld,  and  pronounced 
beneficial  to  pnblic  and  carrier  alike;  that  the  rules  for  its 
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government  and  for  the  transaction  of  its  general,  ordinary,, 
and  routine  business  are  framed  by  the  Railroad  Commis- 
sion, the  tribunal  invested  by  law  with  absolute  power  of 
supervision;  that,  if  unexpected  cases  arise,  not  covered  by 
the  general  rules,  the  manager  of  the  association  copes  witb 
such  difficulties  in  his  discretion,  until  his  action  in  the 
premises  can  be  reviewed  by  the  officials  composing  the 
executive  board  of  the  association.  The  legality  and  validity 
of  the  general  rules  of  the  association  being  vouched  for  by 
the  action  of  the  Railroad  Commission,  the  question  next 
presented  is:  Was  the  special  order  of  August  28,  1902,  re- 
fusing to  switch  cars  for  appellee,  so  unreasonable  in  its 
terms  and  such  an  oppressive  act  as  to  make  the  association 
a  combination  inimical  to  the  public  welfare,  or  was  it  the 
exercise  of  such  power. as  showed  that  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  had  surrendered  the  control  '4o 
any  extent"  of  its  business  so  that  persons  other  than  its 
proper  officers,  agents,  or  employees  had  the  power  to  dic- 
tate or  manage  the  same?  This  is  the  pivotal  question  upon 
this  branch  of  the  case.  After  the  most  careful  and  pro- 
tracted consideration,  we  have  reached  the  conclusion  that 
the  special  order  referred  to  was  not,  under  the  circum- 
stances of  this  case,  discriminative  or  oppressive.  It  was  in 
fact  but^  the  re-enactment  and  putting  in  force  of  a  rule  of 
similar  import  which  was  in  force  with  the  Louisiana  Car 
Service  Association  prior  to  the  promulgation  of  the  present 
rules  by  the  Mississippi  Railroad  Commission  and  their 
adoption  by  the  association.  The  enforcement  of  this 
special  order  was  nothing  more  nor  less  than  an 
efiort  to  carry  into  effect  that  rule  of  the  Railroad 
Commission  which  requires  the  collection  of  demur- 
rage from  all  alike  who  are  subject  thereto.  The  con- 
dition of  afiairs  as  it  existed  at  that  date  amply  justified  the 
Louisiana  Car  Service  Association  in  invoking  the  aid  of  the 
rule  in  question.  That  rule  is  as  follows:  ''Rule  10,  §  2. 
On  deliveries  to  private  sidings,  in  cases  where  consignees  or 
consignors  refuse  to  pay,  or  unnecessarily  defer  settlement 
of  bills  for  car  service  charges,  the  agent  will  decline  to 
switch  cars  to  the  private  sidings  of  such  parties,  notifying 
them  that  deliveries  will  only  be  made  on  public  delivery 
tracks  of  company,  and  will  promptly  notify  the  manager  of 
the  action  taken."  In  almost  identical  terms  this  rule  was 
before  this  court  for  consideration  in  a  case  involving  the 
right  to  collect  demurrage,  the  reasonableness  of  the  rules, 
and  the  power  to  detain  freight  to  enforce  payment  of  de- 
murrage and  car  service  charges.  At  that  time,  after  thorough 
investigation,  upon  full  presentation  of  the  question,  this  court 
announced  as  its  conclusion  that  car  service  associations 
were  legal,  their  charges  just  and  enforceable,  their  rules 
valid  and  reasonable.  Railroad  Company  v.  George,  82 
Miss.  710,  35  South.  193,  and   see  rule  3.     We  see  no  reason 
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to  withdraw  from  the  position  assumed  in  that  case,  which 
has  been  strengthened  and  fortified  by  several  strong  and 
well-reasoned  decisions  in  other  jurisdictions.  Railway  Co. 
V.  Dorsey  Fuel  Co.,  ii2  111.  App.  382;  Railroad  Company  v. 
Midvale  Steel  Company,  201  Pa.  624,  51  Atl.  313,  88  Am.  St. 
Rep.  836;  Schumacher  v.  Railroad  Co.,  207  111.  199,  69  N.  E. 
82s;  Pennsylvania  Millers'  State  Ass'n  v.  P.  &  R.  Ry.  Co.,  8 
Interst.  Com.  R.  531. 

Did  appellee,  by  his  conduct,  bring  himself  within  the 
operation  of  this  rule?  For  reasons  which  are  apparent,  and 
the  justice  of  which  is  readily  demonstrable,  the  rule  under 
consideration  says  to  the  favored  consignee  having  a  ware- 
house on  a  private  siding:  ''If  you  will  pay  demurrage  and 
car  service,  you  can  enjoy  the  advantage  of  having  your  car- 
load freight  delivered  at  your  warehouse;  but  if  you  refuse 
to  pay  or  unnecessarily  defer  paying  for  such  service,  you 
mast  get  your  freight  at  the  public  delivery  track,  as  do  less 
favored  consignees."  Appellee  refused  to  recognize  the  car 
service  association,  refused  to  comply  with  its  rules,  refused 
to  pay  demurrage  charges  without  knowledge  and  without 
inquiry  as  to  their  justness  or  correctness,  and  without  refer- 
ence to  what  representative  of  the  appellant  sought  to  collect 
them;  planting  himself  squarely  on  the  ground  that  he  would 
not  allow  the  car  service  association  to  in  any  manner  con- 
cern itself  with  the  handling  of  his  freight.  It  is  suggested 
in  argument  that  the  reason  of  these  repeated  refusals  was 
because  appellee  had  an  unadjusted  claim  for  damages  to  a 
car  of  corn,  but  the  record  shows  that  the  dispute  about  the 
corn  arose  long  subsequent  to  the  issuance  of  the  order  re- 
fasiog  to  switch  cars  for  appellee.  But,  even  if  true,  this 
would  be  no  valid  excuse  justifying  appellee  in  refusing  to 
pay  demurrage  when  the  same  was  justly  due.  Demurrage  is 
secured  by  a  lien  on  the  freight  in  the  specific  car  for  the  deten- 
tion of  which  the  charge  has  been  incurred,  and  this  lien 
mast  be  discharged  before  the  consignee  has  any  right  to  de- 
mand the  possession  of  the  freight.  It  is  manifest,  and  prac- 
tically undenied  in  the  record,  that  appellee  denied  the 
legality  of  demurrage  charges  as  assessed  by  the  car  service 
association,  and  announced  his  intention  of  ignoring  its 
action.  In  the  face  of  this  expressed  determination  by 
appellee,  the  Louisiana  Car  Service  Association  and  the 
Yazoo  &  Mississippi  Valley  Railroad  Company  were  forced 
to  choose  one  of  two  courses:  either  continue  to  switch  and 
place  cars  for  appellee  without  collecting  demurrage,  and 
thns  allow  him  an  unconscionable  advantage  over  his 
competitors,  and  also  subject  themselves  to  the  penalties  pro- 
vided for  di3obedience  to  the  mandates  of  the  Railroad  Com- 
mission, or  invoke  the  rule  which  permitted  them  to  refuse 
to  farther  switch  cars  for  an  uncompromising  recalcitrant 
consignee.  Confronted  by  this  condition,  brought  about  by 
the  persistent  refusal  of  appellee,  appellant  and  the  car  serv- 
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ice  association  chose  the  latter  horn  of  thediiemma,  and  in  so 
doing,  in  our  opinion,  they  were  clearly  in  the  right.  The 
facts  do  not  bear  out  the  suggestion  that  this  order  was 
simply  a  retaliatory  measure  on  the  part  of  the  appellant  to 
punish  appellee  for  his  contumacy.  Before  the  order  was 
issued  repeated  overtures  were  made  to  appellee  looking  to 
a  settlement  of  the  pending  differences,  propositions  of 
arbitration  and  an  offer  of  submission  to  the  sole  decision  of 
a  gentleman  of  highest  probity,  pre-eminent  ability,  a  pro- 
found jurist,  and  closely  allied  to  the  appellee,  were  all  re- 
jected. From  start  to  finish  of  this  controversy  the  issue 
was  forced  by  appellee.  The  further  switching  and  placing 
of  cars  at  appellee's  ^warehouse  would  have  been  a  delivery 
of  each  particular  car,  and  to  have  thus  continued  to  deliver 
car  loads  of  freight  to  a  consignee  who  declared  his  intention 
of  persisting  in  his  refusal  to  recognize  the  validity  of  de- 
murrage charges  would  have  entailed  upon  the  appellant 
endless  litigation,  inasmuch  as  suit  must  have  necessarily 
been  broughtfor  the  demurrage  accruing  on  each  shipment, 
thus  breeding  a  multiplicity  of  suits  and  conserving  no  good 
end.  A  just  observance  of  the  rights  of  the  shipper  and  of 
the  consignee  is  mandatory  on  every  common  carrier.  They 
are  responsible  for  actual  damages  caused  by  unwarranted 
and  avoidable  delay  in  the  transportation  of  freight,  and  are 
accountable  for  every  dereliction  of  duty.  The  rights  of  the 
shipper  and  consignee  being  amply  protected,  the  carrier  is 
entitled  to  equal  fair  dealing  at  the  bands  of  the  consignee. 
If  the  placing  of  cars  after  arrival  at  destination  is  unduly  de- 
layed, without  lawful  excuse,  the  consignee  who  may  be 
entitled  to  have  his  cars  switched  and  placed  can  recover  not 
only  demurrage,  but  such  actual  damages  as  may  be  caused  by 
the  negligent  delay  of  the  carrier.  With  equal  justice  the 
carrier  has  the  right  to  demand  and  collect  of  the  consignee 
demurrage  for  his  unreasonable  dilatoriness  in  unloading  the 
cars  after  they  have  been  so  placed.  There  is  a  reciprocity 
of  indemnity  under  the  rules  governing  demurrage  promul- 
gated by  the  Mississippi  Railroad  Commission.  We  have 
narrated  somewhat  at  length  the  facts  and  circumstances 
attendant  upon  the  issuance  of  the  order  of  August  28th,  so 
that  the  relative  attitudes  upon  the  parties  might  be  apparent, 
for  the  reason  that  this  will  become  of  vital  importance  when 
we  come  to  the  consideration  of  another  branch  of  the  case. 
The  reasonableness  of  the  order,  so  far  as  its  general  tenor 
and  efiect  are  concerned,  being  established,  the  question 
whether  it  was  rightfully  invoked  in  the  instant  case  does 
not  afiect  the  question  of  whether  a  car  service  association  is 
or  is  not  a  trust  or  combine.  So  far  as  that  question  is  con- 
cerned, it  may  be  conceded  that  the  enforcement  of  the  order 
against  appellee  was  unwarranted;  but  this,  while  rendering 
appellant  liable  to  damages,  would  not  alter  the  character  of 
the  association,  or  in  any  manner  assist  us  in  determining  its 
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real  nature.     That  every  railroad  company  is  entitled  to 
charge  and  receive  extra  compensation  for  extra  services  ren- 
dered after  the  arrival  of  freight  at  its  destination,  sacb  as 
reconsignment  charges,  car  service  or  switching  charges,  de- 
murrage, and  the  like,  and  that,  acting  alone,  each   railroad 
would  have  the  right  to  collect  such  charges  for  itself  in  every 
proper  case,  is  now  finally  settled   beyond  dispute.     State 
ex  rel.  v.  Atchison,  etc.,  Ry.  Co.,  176  Mo.  687,  75  S.  W.  776, 
63  L.  R.  a.  761;  Baldwin,  American  Railway   Law,   p.  357; 
Elliott    on    Railroads,    §     1567;  Schumacher  v.    Railroad, 
supra.     It  could  therefore  only   be  for  exceptional  cause  of 
oppression  or  wrongdoing  that  an  agreement  among  several 
railroads,  each  of  which  is  entitled  to  enforce  such  charges, 
by  whicb  a  plan  is  devised  for  the  accurate  assessing  and  con- 
venient and  inexpensive  collection  of  such  charges  for  each 
of  the  contracting  companies,  should  be  pronounced  unlawful 
by  the  courts.     An  agreement  lawful  in  its  character  and 
lawful  in  its  purpose  is  not  rendered  unlawful  even   if  some 
of  its  members  should  attempt  to  put  it  to  an  unlawful  use. 
Eddy  on  Combinations,    369;  Commonwealth  v.    Brown,  23 
Pa.  Super.  Ct.  470.     In  Commonwealth  v.  Carlisle,  Brightly, 
N.  P.  36,  the  rule  is  thus  stated:    ^'When  the  act  is  lawful 
for  the  individual,  it  can  be  the  subject  of  a  conspiracy,  when 
done  in  concert,  only  when  there  is  a  direct  intention  that 
iujary  shall  result  from  it,  or  when  the  object  is  to  benefit  the 
conspirators  to  the  prejudice  of  the  public  or  the  oppression 
of  individuals,  and  where  such  prejudice  or  oppression  is  the 
natural  aqd  necessary  consequence."     In  our  judgment  the 
trial  judge  erred  io  holding  that  the  order  of  August  28th, 
issued  under  the  circumstances  set  forth  in  this  record,  and 
not  of  itself  unreasonable  in  its  express  terms,  being  simply 
the  exercise  of  a  power  previously  sanctioned  by  this  court, 
was  an  ''esoteric  rule*'  of  such  baneful  nature  that   it  trans- 
iormed  an  association  lawful  in  its  purpose  and  beneficial  in 
its  results  to  a  criminal  conspiracy ''inimical  to  the  public 
welfare."    We  have  found   no  authority  sustaining  such   a 
proposition.     Eddy  on  Combinations,  p.  1328. 

We  are  next  urged  to  declare  the  Louisiana  Car  Service 
Association  a  trust  and  combine,  because,  it  is  contended, 
the  testimony  in  this  case  shows  that  its  formation  involved 
the  delegation  by  the  corporations  constituting  its  member- 
ship of  the  management  and  control  of  their  business  to  the 
persons  managing  and  operating  the  association;  that,  these 
persons  not  being  the  "proper  officers,  agents,  or  employees" 
of  the  railroad  companies,  therefore  the  arrangement  falls  be- 
oeatb  the  ban  of  condemnation  pronounced  by  the  law  which 
forbids  any  person  other  than  the  proper  officers,  agents,  or 
employees  of  a  corporation  to  "control  the  management  of 
its  business  to  any  extent."  And  in  support  of  this  position 
it  is  said:  Concede  that  car  service  associations,  as  institu- 
tions, are  legal  in  their  nature;  that,  as  a  general  rule,  they 
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violate  no  provision  of  law,  and  as  operated  they  are  not  to 
the    detriment    of  the  public  interest;  and  that  they   are 
entitled  to  be  upheld  so  long  as  they  govern  themselves  solely 
by  the  rules  formulated  for  their  government  by  the  Railroad 
Commission — still  it  is  contended  the  testimony  shows  that 
this  particular  car  service  association  to  which  appellant  be- 
longs is  a  combination  in  violation  of  law,  because  it  is  not, 
nor  are   its  operatives,  the  proper  officers,   agents,   or  em- 
ployees of  appellant,  and  yet  the  association   is  vested   with 
power  to  control  the  management  of  the  business  of  its  mem- 
bers to  some  extent.     And  the  special  order  of  August  28th 
is  referred  to  in  support  of  this  argument.     But  the  premises 
in  no  wise  warrant  the  conclusion.     The  argument  assumes 
that  the  Louisiana   Car  Service  Association  and  its  opera- 
tives are  not  the  agents  of  the  appellant,  and  then   assumes 
that  the  order  referred  to  was  issued   in   the  exercise  of  an 
arbitrary  discretion  on  the  part  of  the  manager  of  the  associa- 
tion, and,  having  thus   assumed   as  true  all   that  it  was  nec- 
essary to  prove,  proceeds  to  draw  the  conclusion  indicated. 
This  is  "vaulting  the  chasm,*'  both  in   logic  and  in   law. 
Let  us  see  if  the  proof  warrants    either  assumption.     la 
another  connection  we  have  already  referred  to  chapter  82, 
Acts  1898,   whereby  the  Legislature  made  all  car  service 
associations  doing  business  in   this  state  subject  to  the  con- 
trol and  supervision  of  the  Railroad  Commission.      In  view 
of  this  action  on  the  part  of  the  lawmaking  power  of  the  state, 
having  authority  to  authorize  or  forbid  the  operation  of  such 
associations,  the  contention  that  a  car  service  association 
is  of  itself  a  ''combine"  forbidden  by  the  law  is  untenable. 
It  is  not  conceivable  that  the  Legislature  would  thus  recog- 
nize and  give  at  least  an  implied  approval  to  the  existence  of 
an  association,  if  the  same  at  that  very  time  stood  condemned 
by  the  law.     It  cannot  seriously  be  contended  that  the  Leg- 
islature acted  in  ignorance  of  the  end   which  was  sought  to 
be  furthered  by  the  formation   of  such   associations,    or  the 
functions  which  were  exercised   by  them,  for  the  act  itself 
states  that  they   are  ''associations  governing  or  controlling 
cars  or  rolling   stock   of  railroads."     Yet  it   would   be  nec- 
essary  for  us  to   impute  this  inexcusable  ignorance  to  the 
Legislature  if  we  were  to  accept  as  sound  the  contention  that 
it  was  thus  dealing  with  an  association  which  was  under  sec- 
tion 4437,  Code  1892,  at  that  very  moment  operating  in  open 
and  palpable  violation  of  law.     It  cannot  be  conceived  that 
tbe  Legislature  would   solemnly   submit  to  the  supervision 
and    control  of  the  Railroad    Commission,  an  association 
which  could  only  exist,  if  appellee's  argument   be  sound,  in 
defiance  of  express  statute.     The  very  fact  that  the  Legisla- 
ture thus  gave  at  least'implied  sanction  to  associations  which 
are  distinctly  recognized  as   possessing  and   exercising  the 
power  of  "governing  or  controlling  cars  or  rolling  stock  of 
railroads*'  (which  is  practically  the  extent  of  the  authority  of 
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car  service  associations,  as  it  is  their  prime  object)  is  strongly 
persuasive  that  such  was  not  the  control  or  management  of 
business  *'to  any  extent"  dealt  with  and  condemned  by  par- 
agraphs'^g"  and  "h"  of  our  anti-trust  laws.  The  Legisla- 
ture permitted  them  to  exist  as  associations  ''governing  or 
controlling  cars  or  rolling  stock  of  railroads,"  and  this  rec- 
ord shows  neither  the  existence  nor  the  exercise  of  any  other 
authority  of  control  by  the  Louisiana  Car  Service  Associa- 
tion. Car  service  associations,  like  other  representatives  of 
corporations,  have  no  authority  save  such  as  is  specially  in- 
trusted to  them,  and  have  no  power  of  control  beyond  the 
plain  and  well-defined  boundary  lines  of  their  duty,  and  have 
nought  to  do  with  the  earnings  of  the  railroads  composing 
their  membership,  have  no  connection  with  any  traffic 
arrangements,  are  without  power  to  institute  suits  or  pro- 
ceedings of  any  kind  in  the  name  or  on  behalf  of  any  of  their 
members,  and  are  in  no  wise  connected  with  the  internal 
management  or  financial  affairs  or  corporate  policy  of  any 
railroad,  having  not  even  the  power  of  fixing  the  demurrage 
charges  which  it  is  their  duty  to  assess.  The  main  end  and 
purpose  of  their  existence  is  to  prove  of  benefit  to  consignor, 
carrier,  and  consignee  by  expediting  the  transportation  of 
freight,  facilitating  its  delivery,  and  insuring  prompter  and 
more  satisfactory  service  by  and  for  all  alike.  Car  service 
associations  are  the  agents  and  employees  of  the  various  rail- 
roads forming  such  associations.  The  salaries  of  the  man- 
ager and  bis  subordinates  are  contributed  to  proportionately 
by  the  difierent  members,  while  within  the  scope  of  its  em- 
ployment and  duty  the  association  serves  and  represents  all 
its  members.  Car  service  associations  are  simply  the  agen- 
cies employed  by  railroad  companies  for  the  convenient  and 
accurate  assessing  of  demurrage. 

It  is  also  undeniably  true  that  in  the  instant  case  the  man- 
ager of  the  Louisiana  Car  Service  Association  did  not  assume 
to  have  the  authority^  and  in  fact  did  not  undertake,  to 
^'dictate  or  control  the  management  of  business"  of  appellant 
''to  any  extent"  beyond  the  power  granted  to  all  car  service 
associations  by  the  rules  of  the  Railroad  Commission.  Be- 
fore the  order  of  August  28th  forbidding  the  switching  of 
cars  to  appellee's  warehouse  in  the  future  was  issued,  the 
same  was  submitted  to  the  proper  officials  of  the  two  rail- 
roads concerned,  and  received  the  approval  of  one,  and  was 
pat  into  effect  as  to  that  road,  while,  upon  the  objection  by 
the  officials  of  the  other,  it  was  annulled  and  revoked  as  to 
it.  This  potential  fact  stands  like  a  signboard  at  a  parting 
of  the  ways,  and  points  unmistakably  to  the  correct  conclu- 
sion. Is  it  not  proof  positive  that  the  manager  of  the  car 
service  association,  outside  and  beyond  the  rules  formulated 
by  the  Railroad  Commission,  under  which  this  particular 
association  operates,  is  subordinate  to  the  officials  of  the  rail- 
road to  be  affected  by  any  special  order  which  he  may  desire 
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to  issue?  No  other  hypothesis  furnishes  a  reasonable  expla- 
nation of  these  facts.  If  the  manager  was  clothed  with  un- 
limited and  unquestionable  authority,  what  the  necessity  for 
conferring  with  the  railroad  officials  prior  to  the  issuance  of 
the  order?  If  the  Louisiana  Car  Service  Association  was 
supreme,  why  should  the  order  have  been  rescinded  upon  the 
mere  objection  of  the  superintendent  of  one  member  of  the 
association?  Whatever  discretionary  powers  may  be  vested 
in  the  manager  of  the  Louisiana  Car  Service  Association 
generally,  sure  it  is  that  this  record  disclosed  no  wrongful 
exercise  or  abuse  thereof.  In  the  absence  of  proof  of  injury 
or  wrongdoing,  courts  will  not  indulge  in  inferences  to  effect 
the  invalidation  of  contracts  or  agreements  legal  in  form. 
But,  aside  from  the  evidence,  the  weakness  which  undermines 
appellee's  position  is  an  evident  misinterpretation  of  the 
meaning  of  the  statute  when  it  forbids  corporations  placing 
the  ''control  of  the  management  of  business  to  any  extent" 
in  the  hands  of  others  than  their  proper  officers,  agents,  or 
employees.  The  argument  seems  to  proceed  upon  the  theory 
that  '^control  to  any  extent"  is  a  synonymous  expression 
with  ''control  of  any  part  of  its  business."  But  this  is 
erroneous.  Every  employee  of  a  corporation  is  vested  with 
power  to  control  to  some  extent  some  part  of  the  business  of 
bis  master;  but  this  does  not  come  within  the  condemnation 
of  the  law,  otherwise  it  would  be  impossible  for  any  corpora- 
tion to  operate  at  all.  The  evil  which  the  law  was  intended 
to  prevent  was  the  surrender  by  one  or  more  corporations  of 
their  corporate  functions,  the  delegation  of  the  powers 
granted  by  their  charters  to  other  persons  in  no  wise  subject 
to  or  connected  with  such  corporations,  so  that  the  business 
of  the  several  distinct  combining  corporations  would  be  man- 
aged, controlled,  and  dictated  by  these  chosen  trustees.  This 
scheme,  according  to  the  most  approved  authorities,  was  the 
first  form  adopted  by  "trusts,"  and  it  was  at  this  plan  that 
the  condemnatory  anti-trust  law  was,  in  the  first  instance, 
directed.  "Control"  of  the  business  of  a  corporation, 
within  the  meaning  of  all  anti-trust  legislation,  so  far  as  by 
our  researches  we  have  been  able  to  discover,  means  power 
to  dictate  the  corporate  action  of  the  corporation,  not  the 
mere  management  of  some  special,  limited  department  of  its 
operations.  Noyes  on  Intercorporate  Relations,  §  294 
et  seq. ;  United  States  v.  Northern  Securities  Company 
(C.  C.)  I2C  Fed.  726,  and  cases  cited.  If  this  is  not  the  cor- 
rect view,  it  would  be  unlawful  for  connecting  railroads  to 
employ  the  same  yardmaster,  switchman,  depot  master, 
ticket  agent,  or  other  joint  employees  at  union  depots;  for 
in  the  very  nature  of  things  each  of  such  employees  has 
"control  of  the  management  of  business"  of  all  the  corpora- 
tions which  he  represents  in  his  particular,  though  limited, 
sphere  of  action.  The  car  service  association  has  no  greater 
power.     It,  too,  is  confined  within  the  strict  limits  of  the 
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scope  of  its  daty.  If,  then,  a  railroad  by  joiniDg  a  car  serv- 
ice association  does  not  surrender  its  corporate  autonomy, 
neither  of  the  assumptions  of  appellee  in  this  regard  can  be 
sustained  by  the  proof.  The  car  service  association  and  its 
employees  are  the  agents  and  representatives  of  the  railroad, 
and  the  control  (in  the  legal  sense)  of  the  business  of  the  rail- 
road is  not  ^'to  any  extent"  vested  in  the  car  service  associa- 
tion. It  follows  from  this  view  that  the  question  of  how  the 
membership  of  the  executive  board  of  the  association  is  con- 
stituted is  not  material. 

Again,  it  is  said  that  under  the  provisions  of  section  7,  c. 
88,  p.  128,  Acts  1900,  in  suits  like  the  present  one,  founded 
on  that  statute,  ''proof  by  any  party  plaintifi  that  he  has 
been  compelled  to  pay  more  for  any  service  render  by  any 
corporation  exercising  a  public  franchise  by  reason  of  the 
unlawful  act  or  agreement  of  the  defendant  trust,  its  officers, 
agents,  or  attorneys  than  he  would  have  been  compelled  to 
give  but  for  such  unlawful  act  or  agreement,  shall  be  con- 
clusive proof  ot  damage,"  and  thus  proof  of  damage  alone 
will  entitle  the  plaintifi  to  recover  the  statutory  penalty  of 
$S00  for  each  instance  of  damage.  The  argument  is  pre- 
sented in  this  form:  The  plaintifi  has  been  compelled  to 
'^pay  more  for  a  service  rendered"  by  the  appellant,  which 
is  a  ''corporation  exercising  a  public  franchise."  This  is 
''conclusive  evidence  of  damage";  ergo,  the  plaintifi  is 
entitled  to  recover.  The  argument  is  adroit  but  specious. 
Its  fallacy  consists  in  this:  it  ignores  the  fact  that,  to 
enable  the  plaintiff  to  recover  by  the  terms  of  the  statute,  he 
must  have  been  compelled  to  pay  more  for  some  service  "by 
reason  of  the  unlawful  act  or  agreement,"  and  he  must  have 
been  compelled  to  give  more  than  he  would  have  been  but 
for  such  "unlawful  act  or  agreement."  Concede  that  appel- 
lee was  compelled  to  pay  more  for  the  service  of  delivering 
his  freight  than  were  his  competitors  doing  business  and  hav- 
ing warehouses  on  the  same  switch,  was  this  because  of  any 
"unlawful  act  or  agreement"  on  the  part  of  appellant?  By 
no  means.  Appellee  himself  refused  to  comply  with  the 
rules  and  regulations  governing  the  delivery  of  cars  to 
warehouses.  Did  appellee  have  to  pay  more  for  any  service 
than  he  would  have  been  required  to  pay  but  for  some  "un- 
lawful act  or  agreement"?  The  answer  must  again  be  in  the 
negative.  Had  there  been  no  car  service  associations,  no 
agreement  between  the  railroads  of  any  character,  appellee 
mast  still  have  paid  demurrage,  and  this  charge  was  no  more 
and  no  less,  neither  increased  or  diminished,  by  reason  of  the 
car  service  association.  If  there  were  no  car  service  associa- 
tions, railroads  would  still  be  entitled  to  demand  car  service 
and  demurrage.  This  is  settled  beyond  cavil  or  disputation, 
settled  by  custom  and  usage,  by  rule  of  the  Railroad  Com- 
mission, by  prior  decision  of  this  court.  Elliott,  Railroads, 
§  I $66,  and  note,  §  1567;  State  ex  rel.  v.  Atchison,  etc.,  Ry. 
Co.,  supra;  N.  O.  Sc  N.  E.  R.  R.  Co.  v.  George,  supra. 
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We  hold  that  a  car  service  association  is  not  such  a  '^com* 
bination,  contract,  understanding,  or  agreement"  as  is  con- 
demned by  our  anti-trust  law;  that  it  is  not  ''inimical  to  the 
public  welfare,"  does  not  ''infringe  upon  the  rights  of  the 
individual  or  the  general  well-being  of  the  state,"  and  that 
it  is  not  an  abandonment  of  corporate  autonomy  or  a  delega- 
tion of  corporate  functions.  Elliott,  Railroad,  §  1568;  Ky. 
Wagon  Co.  v.  Ohio  Ry.  Co.,  98  Ky.  152,  32  S.  W.  595,  36  L. 
R.  A.  850,  56  Am.  St.  Rep.  326;  Railroad  v.  Midvale  Steel 
Co.,  supra.  See,  as  illustrative.  State  v.  Terminal  Ass*n 
(Mo.  Sup.)  81  S.  W.  396.  But,  on  the  contrary,  we  find  that 
its  form  is  lawful,  its  aim  and  purpose  legitimate,  and  its 
efiect  beneficial  to  the  public,  in  that  its  operation  tends  to 
stimulate  competition  in  business  and  increase  the  benefits 
arising  therefrom.  As  the  Louisiana  Car  Service  Association 
is  not  a  "trust  or  combine"  within  the  meaning  of  chapter 
88,  p.  125,  Acts  1900,  so  the  appellant,  by  becoming  a  mem- 
ber thereof,  did  not  subject  itself  to  the  penalties  prescribed, 
and  hence  appellee  is  not  entitled  to  recover  the  statutory 
penalty  awarded  by  the  statute  to  every  one  injured  or  dam- 
aged by  the  operation  of  a  trust. 

We  have  not  thought  it  necessary  to  burden  this  opinion 
with  extended  extracts  from  authorities  sustaining  our  posi- 
tion. These  have  been  gathered  from  a  vast  field  of  legal 
research,  and  are  systematically,  accurately,  and  discriminat- 
ingly arranged  in  the  briefs  in  this  case,  which  are  in  them- 
selves veritable  storehouses  of  learning  upon  this  and  allied 
subjects.  We  content  ourselves  with  a  reference  to  them, 
and  a  bare  citation  of  a  few  leading  authorities  from  which 
we  have  deduced  the  general  propositions  herein  an- 
nounced. The  conclusions  arrived  at  upon  the  construction 
of  our  own  statutes  we  give  as  the  result  of  serious,  pro- 
longed, and  mature  consideration,  in  which  we  have  not 
been  unmindful  of  the  gravity  of  the  issues  or  the  immensity 
of  the  interests  involved. 

Much  that  we  have  said  in  this  connection  applies  with 
equal  force  to  the  claim  of  the  appellee  for  actual  damages 
said  to  have  been  suffered  by  reason  of  his  having  to  haul  his 
freight  by  team  from  the  public  delivery  tracks  of  the  rail- 
road. And  right  here  it  becomes  important  to  consider  the 
relative  attitude  of  the  parties  when  the  order  not  tc  switch 
cars  for  appellee  was  first  put  in  force.  The  rule  imposing 
demurrage  for  dilatoriness  in  unloading  cars  is  binding  upon 
consignees,  even  if  they  in  fact  be  in  ignorance  of  its 
existence.  In  a  very  recent  case  the  Supreme  Court  of 
Pennsylvania  says:  "The  further  objection  to  plaintiff's 
claim  is  that  it  does  not  averexpressly  or  impliedly  that  these 
parties  ever  became  parties  to  any  contract  for  payment  of 
demurrage  on  detained  cars.  But  they  were  parties  to  the 
contract  of  shipment  over  plaintifi*s  railroad,  and  this  is 
averred ;  and  then,  further,  it  is  averred  that  since  the  de- 
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marrage  rale  was  adopted  it  has  formed  part  of  the  contract 
of  shipment.  This  is  ^officient  averment  of  the  implied  con- 
tract. As  a  coDsignee  of  goods  over  plaintifi's  railroad,  it 
impliedly  contracted  to  submit  to  all  reasonable  ruhs  for  the 
regulation  of  shipments.  That  the  shipper  was  not  consulted 
in  framing  the  rules  does  not  afifect  their  validity.  Wagon 
Co.  V.  Ohio  Railway  Co.,  supra.  There  is  no  duty  on  a 
common  carrier  to  consult  either  its  shippers  or  consignees  as 
to  the  wisdom  of  its  rates  of  freight  for  carrying  or  rules  for 
demurrage.  As  to  the  one,  it  cannot  exceed  a  lawful  rate; 
as  to  the  other,  it  cannot  exceed  a  reasonable  charge. 
Within  these  bounds  it  is  presumed,  in  the  interests  of  its 
stockholders  and  the  public,  to  properly  conduct  its  own 
business."  Railroad  v.  Mid  vale  Steel  Co.,  201  Pa.  630,  51 
Atl.  313,  38  Am.  St.  Rep.  836;  Schumacher  v.  Railroad, 
supra.  The  instant  case  falls  clearly  within  this  reasoning. 
The  bills  of  lading  under  which  appellant  handle  the  cars 
giving  rise  to  this  litigation — ^^the  contract  of  shipment" — 
contain  an  express  provision  that  all  car-load  freight  should 
be  liable  to  charge  for  ^'trackage  and  rental"  for  detention, 
said  charge  to  commence  ''after  the  expiration  of  forty-eight 
hours  from  its  arrival  at  destination."  This  was  appellee's 
contract  with  appellant,  and  the  law  imputes  to  him  knowl- 
edge of  its  terms,  and  he  was  legally  bound  thereby.  The 
soundness  of  this  proposition  was  recognized  by  the  trial 
judge.  We  quote  from  his  opinion:  ''There  was  probably 
no  legal  excuse  for  plaintiff's  conduct  in  the  premises,  for  he 
was  legally  bound  to  observe  any  reasonable  rules  in  force  as 
to  demurrage  and  car  service."  But  it  is  further  said  that 
appellee's  wrongful  action  did  not  justify  the  railroad  com- 
pany "in  violating  its  common-law  and  statutory  obligation" 
to  appellee  to  deliver  frein^ht;  this  conclusion,  of  course, 
being  founded  on  the  principle  that  in  the  discharge  of  its 
duty  to  the  public  no  corporation  enjoying  a  public  franchise 
can  conduct  its  business  according  to  the  whim  or  caprice  of 
its  agents,  or  can  arbitrarily,  without  special  reason,  refuse 
to  serve  any  one  seeking  its  service.  Limiting  that  general 
principle  to  the  matter  here  in  dispute,  it  is  likewise  true 
that  no  carrier  has  the  right  on  account  alone  of  a  dispute 
arising  from  a  doubt  as  to  the  correctness  of  a  particular  bill 
or  several  bills  for  demurrage  already  past  due,  or  an  honest 
difference  of  opinion  as  to  the  justice  of  the  charge  on  any 
number  of  cars  already  received  and  delivered,  to  refuse  to 
"switch  and  place"  other  cars  subsequently  received.  No 
carrier  can  refuse  its  services  to  any  one  desiring  them  on 
the  ground  alone  of  an  unadjusted  claim  then  pending,  or  on 
account  of  any  previous  violation  of  contract  by  such  person, 
no  matter  bow  flagrant  and  inexcusable,  if  such  person  at  the 
time  the  service  is  demanded  is  legally  entitled  thereto.  A 
refusal  on  the  part  of  the  carrier  for  such  case  would  entitle 
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the  person  aggrieved  or  injared  to  recover  full  compensation, 
and,  if  such  action  was  dictated  by  vindictive  motives,  or  by 
a  desire  to  wantonly  oppress  and  injure  the  particular    per- 
son, the  ofiending  carrier  would  be  liable  to  punitive  dam- 
ages as  well.     But  this  result  follows  not  because  the  carrier 
was  a  member  of  a  car  service  association,  but  by  reason  of 
the  firmly  established  and  rigidly  adhered  to  rule  of  law  which 
makes  the  master  respond  in  damages,  both  actual  and   ex- 
emplary, for  every  wanton  and  willfully  oppressive  violation 
of  duty  by  the  servant,  whether  the  servant  committing   the 
wrong  be  a  car  service  association   or  other  agent  or  em- 
ployee.    This  principle  of  law  is  of  universal  application.     It 
was  the  duty  of  the  appellant   primarily  to  ''switch   and 
place"  all  cars  coming  over  its  own  line  or  tendered  to  it 
with  proper  ''transfer  switching  charge**  by  any  connectins: 
line.     It  was  the  duty  of  the  appellee  to   pay  all  freight 
charges  and  demurrage  charges  due  on  his  freight  and   the 
cars  containing  the  same.     This,  by  contract  entered  into* 
evidenced  by  the  bills  of  lading,  he  had  bound  himself  to  do* 
So  long  as  appellee  co^nplied  with  his  contract,  he  had  the 
right  to  insist  on  faithful  and  prompt  compliance  on  the 
part  of  appellant.     More  than  this,   even   if,  on  account  of 
doubts  and  disputes  as  to  the  correctness  of  justice  of  special 
instances  of  charge,  freight  charges  or  demurrage  had  been 
withheld  pending  adjustment,  this  would  not  of  itself  absolve 
the  carrier  from  the  discharge  of  its  duty  as  to  other  cnr  loads 
of  freight  subsequently  received.     No  past  violation  of  con- 
tract on  the  pait  of  a  consignee  can  justify  a  carrier  in  failinsr 
to  discharge  a  present  duty.     But  in  the  case  at  bar,  accord- 
ing to  the  testimony  for  the  appellant,  not  diiectly  denied  by 
appellee,  appellee  not  only  arbitrarily  refused  to  pay  de- 
murrage charges  which   had  accrued  in   the  past,   but  ex- 
pressed his  intention  of  persisting  in  his  refusal  even  should 
such  charges  be  justly  incurred  in  the  future.     If  this  be  true, 
appellant  was  warranted  in  its  refusal  to  further  switch  and 
place  cars  at  appellee's  warehouse.     By  delivering  the  cars 
at    the    warehouse    appellant    would    have    lost  its  lien,, 
and  could   only  have  collected    its    charges    from    appel- 
lee   directly,   and    he    had    already    evidenced   his  inten- 
tion   of    not    paying.     We  know  of  no  principle  of  law 
under    which    any    one    can    announce    an    intention  of 
not  paying  for  a  particular  service,  and  still  rightfully  de- 
mand that  such  service  shall  be  rendered;  particularly  where 
the  charge  for  such  service  is  admitted  to  be  just  and  reason- 
ble,  and  is  in  fact  paid  by  all  others  who  enjoy  the  benefit  of 
it.     And  yet  this  is  the  attitude  occupied  by  appellee  if  the 
testimony  for  appellant,   uncontradicted   in  this  record,  be 
true.     Nor  is  it  true,  as  contended,  that  consignees  are  liable 
to  imposition  in  the  collection  of  demurrage  charges  because 
of  the  rule  which  requires  that  the  payment   of  demurrage 
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bills  shall  not  be  aodaly  delayed,  and  that  no  claim  of  mis- 
take or  overcharge  will  be  considered,  unless  the  bill  for  de- 
morrage,  over  which  the  dispute  arises,  has  been  first  paid. 
Car  service  associations  can  collect  demurrage  only  in  the 
amoant  and  under  the  circumstances  permitted  by  the  Rail- 
road Commission.  If  they  disregard  those  rules,  and  under- 
take to  extort  more,  or  to  collect  when  not  entitled  thereto, 
they  are  liable  to  all  the  penalties  prescribed  against  com- 
mon carriers  for  disobedience  of  the  mandates  of  the  Rail- 
road Commission.  In  addition  the  consignee  would  have 
his  action  for  damages  for  any  extortion  which  might  be  im- 
posed on  bim  by  collecting  more  than  was  due,  or  for  refus- 
ing to  ^'switch  and  place"  cars  when  no  demurrage  was 
due,  and  when  the  payment  of  no  bill  really  due  had  been 
anduly  delayed.  In  a  suit  for  such  damages  the  burden 
would  be  on  the  carrier  to  prove  that  such  unpaid  demurrage 
was  properly  assessed,  was  justly  due,  and  payment  thereof 
had  been  either  refused  or  unduly  delayed  after  demand  for 
payment  first  made.  As  the  duty  is  on  the  carrier  to  serve 
all  patrons  alike,  in  case  of  failure  to  do  so  it  devolves  on  it 
to  prove  facts  which,  under  the  rule,  justifies  its  action. 
The  law  affords  ample  protection  to  the  consignee  against 
both  extortion  and  discrimination. 

Appellee's  contention  that  he  had  a  right  to  refuse  to  pay 
because  the  bills  of  charges  were  made  out  by  direction  of 
the  car  service  association  and  on  its  letter  heads  we  mention 
simply  to  reject.  They  were  made  out  in  favor  of  appellant, 
were  due  to  appellant,  for  services  claimed  to  have  been  ren- 
dered by  it,  and  appellant  had  the  right  to  employ  such  lawful 
agency  as  it  chose  for  the  discharge  of  its  private  business. 
It  would  scarcely  be  seriously  contended  that  a  consignee  who 
had  repeatedly  failed  to  pay  transportation  charges  when 
the  freight  was  delivered  to  him  without  prepayment  being  re- 
quired could  still  rightfully  demand  that  he  be  allowed  to  con- 
tinue to  remove  the  freight  without  first  paying  the  charges. 
And  yet  the  right  of  the  railroad  company  to  collect  freight 
charges  is  no  better  established  than  is  its  right  to  collect 
demurrage  in  proper  cases.  One  is  for  the  transportation 
of  the  freight  and  the  use  of  the  cars  in  transit;  the  other  for 
the  use  of  its  track  and  rental  for  the  cars  after  they  have 
arrived  at  their  destination. 

The  evidence  adduced  on  the  trial  proved  conclusively  that 
prior  to  the  refusal  of  appellee  to  pay  demurrage  the  same 
treatment  was  accorded  bim  as  all  others  similarly  situated, 
and  this  makes  manifest  the  accuracy  of  the  statement  quoted 
from  the  opinion  of  the  trial  judge  that  ''there  was  no  legal 
excuse  for  plaintiff's  conduct  in  the  premises.*'  Inasmuch, 
therefore,  as  appellee  himself  violated  the  terms  of  his  con- 
tract of  shipment  without  "legal  excuse  for  his  conduct/'  and 
as  the  actual  damages  complained  of  were  entailed  on  him 
is tbe result  of  bis  own  act,  this  judgment  cann.tbesus- 
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tained.  One  who  himself  first  wrongfully  breaches  a  con- 
tract has  no  standing  in  court  when  he  seeks  to  recover 
damages  caused  by  a  failure  of  the  other  party  to  fulfill  his 
part  of  the  same  contract. 

Reversed  and  remanded. 


HOUSTON  &  T.  C.  RY.  CO.  v.  CITY  OF  DALLAS. 

(Supreme  Court  of  Texas,  Jan.  26, 1905.) 

[84  S.  W.  Rep.  648.] 

Crossings — Conform  insTracks  to  Qrade — Application  of  City  Charter. 
Dallas  City  Charter,  ^  113,  gives  authority  to  direct  and  control  the 
"laying  and  construction"  of  railroad  tracks,  etc.,  so  as  to  interfere  as 
little  as  possible  with  the  use  of  the  streets,  and  to  require  that  they  be 
kept  in  repair,  etc.,  and  that  the  companies  construct  at  their  own  ex- 
pense crossini^s  and  other  things,  as  the  city  council  may  deem  neces- 
sary :  held^  that  an  ordinance  so  authorized,  requiring  railroa<l 
companies  to  reduce  their  tracks  at  crossings  to  grade,  applies  to  tracks 
existing  before  its  adoption  as  well  as  to  those  to  be  constructed. 

Same— Same—Police  Power. 

An  ordinance  ais  authorized  by  Dallas  City  Charter,  g  113,  requiring- 
railroad  companies  at  their  own  expense  to  reduce  their  tracks  at  cross- 
ings to  grade  is  the  exercise  of  the  police  power  over  crossings,  and  not 
the  exercise  of  a  taxing  power,  or  the  power  of  eminent  domain,  as 
authorized  by  section  158,  under  which  the  expense  would  be  tx>me  by 
the  city. 

Police  Power  Not  Subject  to  Limitation  of  Power  of  Eminent  Domain. 
The  limitation  on  the  power  of  eminent  domain,  that  property  shall 
not  be  taken  or  damaged  for  public  use  without  adequate  compensation, 
d()es  not  of  itself  impose  any  restriction  on  the  proper  employment  of 
the  police  power  on  any  subject  lying  with  its  sphere  in  a  proper  and 
lawful  manner. 

Conforming  Tracks  to  Qrade— Validity  of  Ordinance. 

It  is  no  objection  to  a  city  ordinance  requiring  railroad  tracks  to  be 
reduced  at  crossings  to  grade  that  it  would  require  the  roadbed  also  to 
be  reduced  between  crossings. 

Same — Mandamus — Sufficiency  of  Petition. 

A  petition  for  mandamus  to  compel  a  railroad  company  to  reduce  its 
tracks  in  the  city  to  the  level  of  certain  street  crossings,  which  alleges 
the  height  of  the  embankment  above  the  street  at  each  crossing,  with  a 
demand  that  the  crossing  of  the  street  be  made  level,  gave  the  defend- 
ant sufficient  information  as  to  the  action  required  of  it. 

Same — Police  Power — Due  Process  of  Law.* 

An  ordinance  pursuant  to  Dallas  City  Charter  §  113,  requiring  the 
tracks  of  railroads  to  be  constructed  at  grade  on  crossings,  is  in  the 
exercise  of  the  police  power,  and  hence  is  not  an  ordinance  taking  prop- 
erty without  due  process  of  law. 

Same — Reasonableness  of  Ordinance. 
In  an  answer  to  petition  for  mandamus  to  compel  a  railroad  company 

*As  to  the  power  to  compel  railroad  companies  to  construct  and  main- 
tain crossings  so  as  to  subserve  the  safety  of  highway  travelers,  see 
foot-note  appended  to  Nashville,  etc.,  R.  Co.  v.  Witherspoon  (Tenn.), 
11  R.  R.  R.  740,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  740 ;  Illinois  Cent.  R. 
Co.  V.  Swalm  (Miss.),  11  R.  R.  R.  118,  34  Am.  A  Kng.  R.  Cas.,  N.  S., 
18  (duty  to  make  bridges  and  crossings  over  streets  and  highways  sub- 
equently  laid  out) ;  Detroit,  etc^,  R.  v.  Osborn  (U.  S.),  7  R.  R.  R.  456, 
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to  reduce  its  tracks  to  the  level  of  certain  sti  eet  crossings  in  the  dtj 
because  of  the  existence  of  danger  to  the  public  caused  bj  them,  an 
answer  denying  that  the  crossings  are  more  dangerous  than  those  to  be 
substituted  for  them,  and  denying  that  the  difference  in  the  changes 
will  be  so  gpreat  in  favor  of  those  contended  for  by  plaintiff  as  to  justify 
the  imposition  of  a  burden  on  the  respondent,  which  will  result  from 
the  making  of  the  changes,  a  demurrer  striking  out  the  answer  was 
erroneous,  as  the  allegations  in  such  answer  must  be  treated  as  true, 
and  are  snfficient  to  show  that  the  ordinance  relied  on  is  unreasonable 
and  arbitrary,  entitling  defendant  to  a  hearing  on  the  evidence. 

Same—Same — Mandamus—  Defenses. 

On  application  of  the  city  for  mandamus  to  compel  a  railroad  com* 
pany  to  reduce  the  grade  of  its  track  at  street  crossings  to  the  street 
level,  an  answer  showing  the  impracticability  of  complying  with  the 
ordinance  states  a  good  defense. 

Error  to  Court  of  Civil  Appeals  of  Fifth  Sapreme  Judicial 
District. 

Action  tot  maodamus  by  the  city  of  Dallas  against  the 
Houston  &  Texas  Central  Railway  Company.  A  judgment 
i3r  plaintiff  was  affirmsd  by  the  Court  of  Civil  Appeals  (78 
S.  W.  52$),  and  defendant  brings  error.     Reversed. 

Baker,  Botts,  Parker  &   Garwood,    R.    De  Armond,   and 
W.  J.  J.  Smith,  for  plaintiff  in  error. 
W.  T.  Henry  and  Jas.  J.  Collins,  for  defendant  in  error. 

WILLIAMS,  J.  Section  54  of  the  charter  of  the  city  of 
Dallas  gave  to  the  city  council  control  and  po^er  over  the 
streets,  alleys,  cossings,  and  highways  of  the  city,  and  power 
to  abate  or  remove  all  encroachments  or  obstructions 
thereon;  to  open,  widen,  extend,  regulate,  grade,  pave  the 
streets,  and  to  protect  same  from  encroachments  and  injury 
o{  any  kind  whatsoever.  Section  59  conferred  power  to  reg- 
oiate,  establish,  and  change  the  grade  of  all  sidewalks, 
streets,  and  premises,  and  to  require  and  compel  the  filling 
ap  and  raising  same.  Section  113  gave  authority  "to  direct 
and  control  the  laying  and  construction  of  railroad  tracks, 
tarnouts  and  switches,  and  to  require  that  they  be  constructed 
and  laid  so  as  to  interfere  as  little  as  possible  with  the  ordi- 
nary travel  and  use  of  the  streets,  and  to  require  that  they  be 
kept  in  repair.  To  regulate  the  use  of  locomotive  engines, 
to  direct  and  control  the  location  of  cable  and  other  street 
and  railroad  tracks,  and  all  steam  railroad  tracks,  and  to  re- 
quire railway  companies  of  all  kinds  to  construct  at  their  own 

30  Am.  A  Eng.  R.  Cas.,  N.  S.,  456  ;  Town  of  Clarendon  v.  Rutland  R. 
Co.  (Vt.>,  6  R.  tt.  R.  1,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  1 ;  Philadelphia 
A  B.  C.  R.  Co.  V.  Upper  Darby  Tp.  (Pa.),  2  R.  R.  R.  760,  25  Am.  &  Eng. 
R.  Cas.,  N.  S..  760  (in  absence  of  statute  grade  crossing  of  a  street  or 
highway  cannot  be  restrained)  ;  note,  appended  to  Williams  v.  New 
York,N.  H.  A  H.  R.  Co.  (Conn.),  12  Am.  A  Eng.  R.  Cas.,  N.  S.,  860  ; 
note,  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  599  (power  to  abolish  grade  cross- 
^ORB) ;  note,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  613  (powers  of  railroad  com- 
missioos);  Chicago,  M.  A  St.  P.  Ry.  Co.  v.  City  of  Milwaukee 
<Wis.),  9  Am.  A  Eng*  R-  Cas.,  N.  S.,  537. 
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expense  sach  bridges^  turnouts,  culverts,  crossings  and  other 
things,  as  the  city  council  may  deem  necessary.  To  regulate 
the  speed  of  all  railroad  trains  within  the  city  limits,  and 
their  stops  at  street  crossings,  and  to  require  said  companies 
to  keep  the  streets  through  which  they  run  in  repair,  and  to 
light  the  same  whenever  deemed  necessary,  and  to  prescribe 
the  kind  of  light  to  be  used,  and  to  levy  special  taxes  or 
assessments  against  such  roads  for  street  improvements,  the 
same  as  against  property  owners."  Section  158  provided  a 
method  by  which  the  city  council  was  empowered  to  ''grade, 
fill,  raise,  repair,  macadamize,  remacadamize,  pave,  repave, 
or  otherwise  improve*'  its  avenues,  streets,  and  alleys,  and 
provided  that  all  such  improvements  should  be  entirely  at 
the  cost  of  the  city,  except  that  the  owners  of  railroads 
operated  ''on  such  street,  avenue,  or  alley"  were  required 
to  pay  for  improving  the  part  of  the  streets  between  the  rails 
and  between  the  tracks  and  for  two  feet  on  each  side  of  the 
rails,  etc.,  to  secure  and  enforce  which  payment  a  procedure 
is  prescribed.  On  the  23d  day  of  November,  1901,  this  action 
was  begun  by  the  city  for  a  mandamus  to  compel  the  plain- 
tiff in  error,  as  respondent,  to  reduce  its  tracks  in  the  city  to 
the  level  of  certain  streets  at  crossings  mentioned  in  the 
petition.  The  allegations  are,  in  substance,  that  the  re- 
spondent operates  its  road  through  the  city  approximately 
north  and  south;  that  the  part  of  the  track  extending  from 
Pacific  avenue,  on  the  south,  to  the  corporate  line,  on  the 
north,  a  distance  of  about  a  mile  and  two-thirds,  is  upon  an 
embankment  ranging  from  nine-tenths  of  a  foot  to  four  and 
seven-tenths  feet  high,  causing  the  track  to  stand  at  a  con- 
siderable elevation  above  the  adjacent  land ;  that  numerous 
streets,  including  twelve  which  are  named,  cross  the  em- 
bankment and  track,  all  of  which  are  much  used  by  the  pub- 
lic; that  at  the  crossing  of  each  street  the  embankment  is  an 
obstacle  and  impediment  to  the  free  and  convenient  and  safe 
and  satisfactory  use  and  enjoyment  of  the  streets  by  the 
public  for  ordinary  travel.  The  petition  then  gives  the  eleva- 
tion of  the  track  above  the  streets  at  each  crossing,  and  pro- 
ceeds to  allege  that  it  is  essential  to  the  public  convenience 
and  safety  that  at  theciossing  of  such  streets  the  track  should 
be  reduced  to  the  grade  of  the  street;  that  in  pursuance  of 
power  granted  in  its  charter  the  city  council,  on  the  9th  day 
of  October,  1901,  adopted  the  following  ordinance: 
"Be  it  ordained  by  the  city  council  of  the  city  of  Dallas: 

"Section  i.  That  all  railroad  tracks  in  the  city  of  Dallas 
shall  be  laid  and  constructed  and  so  kept  and  maintained  as 
to  interfere  as  little  as  possible  with  the  ordinary  travel  and 
use  of  the  streets  crossed  by  such  railroad  track,  or  tracks, 
by  the  owners  of  such  tracks,  and  at  their  expense. 
.  "Sec.  2.  That  whenever  and  wherever  any  railroad  track 
or  tracks  cross  or  intersect  any  street  of  the  city  of  Dallas, 
the  person,  association,  or  corporation  owning  said  track  or 
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tracks  shall  keep  and  maintain  the  same  at  a  grade  with  the 
street  on  either  side  of  the  crossing,  and  whenever  at  any 
crossing  with  any  street  of  the  city  of  Dallas  any  railway 
track  is  either  above  or  below  the  grade  of  the  street  crossed, 
SDcb  track  or  tracks  shall,  by  the  owner  thereof,  be  reduced 
or  elevated,  as  the  case  may  be,  to  conform  with  the  grade  of 
the  street  intersected,  and  such  crossing  shall  be  made  to 
conform  to  the  grade  of  such  intersected  street  entirely  at  the 
expense  of  the  person,  association  or  corporation  owning  the 
track  or  tracks  crossing  the  street 

''Sec.  3.  That  after  the  track  or  tracks  have  been  reduced 
or  elevated  to  grade  of  the  intersected  street,  as  above  pro- 
vided, it  shall  be  the  duty  of  the  owner  of  the  track  or  tracks 
to  place  and  maintain  the  crossing  in  such  a  condition  as  to 
interfere  as  little  as  possible  with  the  ordinary  travel  and 
ase  of  the  street." 

That  the  respondent,  in  disobedience  and  violation  of  such 
ordinance,  continues  to  maintain  its  embankment  and  tracks 
as  stated,  and  that  the  plaintifi  has  no  other  adequate  remedy 
than  a  mandamus  to  compel  a  reduction  of  the  grade,  etc. 
The  prayer  was  for  a  writ  to  compel  the  respondent  to  reduce 
its  track  to  conform  to  the  grade  of  the  streets  as  required  bj 
the  ordinance. 

In  its  answer  the  respondent  by  general  demurrer  and 
special  exceptions  raised  the  following  objections  to  the 
petition:  (i)  The  ordinance  set  up  is  void  for  want  of  power 
in  the  city  council  to  pass  it,  the  provisions  of  the  charter 
relied  on  as  a  grant  of  such  power  applying  only  to  the  lay- 
ing and  construction  of  railroad  tracks  after  the  passage  of 
the  charter  and  there  being  no  allegation  that  this.track  was 
of  this  class.  (2)  The  ordinance  itself  was  not  intended  to 
apply  to  tracks  already  laid,  but  only  to  such  as  should  be 
laid  after  its  adoption.  (3)  The  plaintifi  sought  to  require 
respondent  to  reduce  its  grade,  not  only  at  street  crossings,  but 
between  them,  when  the  charter  only  applied  to  crossings. 
{4)  That  the  change  proposed  by  the  city  in  the  grade  of  the 
crossings  is  in  reality  an  attempt  on  its  part  to  regrade  its 
streets,  which  is  controlled  by  section  158  of  the  charter,  re- 
quiring the  city  to  pay  its  proportion  of  the  expense  thereof; 
whereas  the  city  seeks  to  have  the  respondent  make  the 
change  and  pay  the  entire  expense.  (5)  That  such  action 
Would  be  a  taking  and  damaging  of  respondent's  property  for 
no  public  use,  and  without  compensation.  (6)  That  the 
petition  does  not  allege  the  respective  grades  of  the  streets 
with  reference  to  each  other  or  with  reference  to  any  other 
grade,  nor  show  that  plaintiff  has  ever  furnished  to  respond- 
ent information  of  such  grades  so  as  to  enable  it  to  comply 
with  plaintiff's  demand. 

The  answer  charged  that  the  ordinance  relied  on  by  plain- 
tiff was  unreasonable  and  oppressive,  and  was  an  effort  to 
take  respondent's  property  without  compensation,  and  with- 
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out  due  process  of  law,  and  contained,  in  support  of  tbisp 
charge,  a  statement  of  facts,  which  may  be  condensed  as  fol* 
lows:     (i)  That  the  embankment  is  not  a  menace  or  danger 
to  public  travel,  but  the  crossings  over  it  are  safer  and  more 
advantageous  to  the  public  than  they  would  be  if  flush   with 
the  street.     (2)  That  it  owns  its  right    of    way    and    has 
operated  its  road,  as  now  constructed  upon  the  embank- 
ment, for  29  years;  that  the  greater  portion  of  the  grade  cod3- 
plained  of  was  made  and  used  at  a  time  when  the  limits   ol 
the  city  did  not  embrace  it,  and  when  there  were  no  streets 
across  it;  that  afterwards  the  corpQrate  limits  had  been  so 
enlarged  as  to  include  it  and  streets  then  extended  across   it 
as  it  now  stands,  since  which  time  it  has  used  its  track   as 
constructed  with    the  knowledge,   acquiescence,   direction, 
and  consent  of  the  city.     (3)  That  a  compliance  with  plain- 
tiff's demand  would  require  an  expenditure  of  more  than 
$50,000  for  the  actual  work,  and,   in  addition,   respondent's 
traffic  over  its  road  would  be  suspended  or  seriously    em- 
barrassed and  delayed,  causing  much  more  loss,  the  right  of 
way  being  too  narrow  to  enable  respondent  to  so  reduce  its 
grade  without  suspending  entirely   all  traffic  over  its  track. 
(4)  That  compliance  with  the  ordinance  is  impracticable,  if 
not  impossible,  because  (a)  the  grades  of  the  streets  are  so 
different  from   each  other  (the  difference  being  specified  in 
the  answer)  that  the  track,  if  reduced  to  the  grade  of  each 
crossing,  instead  of  being  reasonably  safe  and  level,  would 
form  a  series  of  undulations  or  alternating  sags  and  eleva- 
tions, rendering  the  operation  of  trains  over  it  dangerous,  if 
not  impossible;  (b)  the  proper  construction  of  the  crossinsr 
and  grading  of  the  street  thereat  would,  in  a  manner  specified, 
throw  the  surface  water  collecting  in  the  streets  and   hereto- 
fore passing  along  the  gutters  in   other  directions  upon  the 
roadbed,  making  it  a  channel  or  sluiceway  for  the  rain   and 
storm  waters,  and  rendering  it  unstable,  insecure,   and  dan- 
gerous to  life  and  property;  the   only  means  of  preventing 
which  would  be  the  construction  by  respondent  of  a  sewer, 
of  the  character  designated   in   the   answer,  two   miles  in 
length,  at  a  cost  of  $60,000.     (s)  That  defendant  owns  its 
right  of  way  fenced  from  adjoining  property  and  abutting  upon 
each  side  of  the  several  streets,  and  that  the  proposed  action 
of  the  city  is  an  attempt  to  regrade  its  streets,  the  consequence 
of  which  would   be  to  take  and  damage  respondent's  said 
abutting  property  without  compensation.     (6)  That  the  ordi- 
nance denies  to  respondent  the  equal  protection  of  the  law, 
in  that  other  named  railroad  companies  are  permitted,  with- 
out hindrance  or  molestation   by   the  city,  to  operate  their 
trains  upon  embankments  intersecting  streets,  which  embank- 
ments are  as  high  and  higher  than   that  of  respondent,  and 
the  city  had  signaled  out  defendant  to  compel  it  to  lower  its 
grade  when  it  allows  every  other  railroad  in  the  city  to  main- 
tain tracks  across  public  traveled  streets  where  the  embank- 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S       503 

HoQston  &  T.  C.  Ry.  Co.  v.  Dallas 

ment  is  higher  than  that  of  respondent.  (7)  That'  respond- 
ent's road  soath  of  that  part  involved  in  this  action  is  also 
open  an  embankment  crossed  by  public  streets,  and  that, 
sbonld  it  be  required  to  lower  its  grade  at  the  crossings  now 
in  controversy,  the  city  would  hereafter  require  it  to  take  like 
action  at  the  other  crossings,  and  in  such  event  the  grade 
north  of  the  Texas  &  Pacific  Railroad,  to  be  established  in 
this  suit,  would  not  correspond  with  the  new  grade  which  the 
city  will  require  to  be  established  south  thereof.  (8)  That 
the  city  has  an  adequate  remedy  for  the  evil  complained  of 
Quder  another  ordinance,  which  is  set  forth,  and  which  pro- 
vides, in  substance,  that  railroad  companies  having  tracks  in 
the  city  of  Dallas  shall  raise  or  lower  the  grade  of  same 
when  required  by  the  city  council,  and  imposes  penalties  for 
a  failure  to  comply  after  a  prescribed  notice,  and  also 
authorizes  the  city  to  make  the  change  and  maintain  suits 
against  the  companies  for  the  expense  thereof. 

The  plaintiff  excepted  generally  and  specially  to  this  an- 
swer, the  special  exceptions  Nos.  i  to  10,  inclusive,  apply- 
ing respectively  to  parts  of  the  answer  as  constituting  no 
obstacle  to  the  exercise  of  the  police  power  by  the  city  as 
follows:  The  first,  second,  third,  and  fourth  exceptions,  to 
the  allegations  as  to  the  establishment  and  operation  of  the 
road  before  the  city  limits  included  it  and  the  subsequent 
extension  of  such  limits  and  of  the  streets  across  the  road, 
and  the  existence  of  the  prejsent  crossings  with  the  knowledge 
and  acquiescence  of  the  city;  fifth,  to  the  averments  of  incon- 
venience and  expense  to  defendant  in  complying  with  the 
ordinance;  sixth,  to  the  charge  of  unreasonableness  against  an 
ordinance  passed  in  the  exercise  of  express  and  specific  power 
from  the  Legislature;  seventh,  to  the  averments  of  damage 
to  respondent's  abutting  property;  eighth,  to  the  allegations 
of  a  denial  of  the  equal  protection  of  the  law  for  failure  to 
show  wherein  there  was  such  denial ;  ninth,  to  the  allegation 
as  to  the  embafakment  south  of  the  Texas  &  Pacific  Railroad 
and  as  to  plaintiff's  future  action  with  respect  thereto;  tenth, 
to  the  allegations  setting  up  the  penal  ordinances  as  an 
adequate  remedy. 

At  the  trial  in  the  district  court  the  respondent's  excep- 
tions to  the  petition  were  overruled,  and  plaintiff's  special 
exceptions  to  the  answer  were  presented  seriatim,  and  sus- 
tained, and  the  general  demurrer  was  presented  and  sus- 
tained, and,  as  respondent  declined  to  amend,  the  entire 
answer  was  stricken  out,  and  judgment  was  entered  upon  the 
allegations  in  the  petition  awarding  the  mandamus  as  prayed 
for. 

I.  Do  provisions  of  the  charter  and  of  the  ordinance,  on 
which  the  suit  is  founded,  apply  to  railroad  crossings  exist- 
ing before  their  adoption?  Section  113  of  the  charter  is  the 
one  specially  relied  on  as  supplying  authority,  and  we  may 
confine  our  attention  to  it.     The  most  natural  application  of 
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the  language  of  its  opening  sentence,  ''To  direct  and  control 
the  laying  and  construction  of  railroad    tracks,"   etc.,    is 
to  the  original  laying  and  construction,  and  power  to  require 
changes  in  the  position  of  tracks  already  existing  is  not  here 
clearly  expressed.     The  further  language  of  this  sentence 
pursues  the  same  thought,  and,  if  the  question  whether  or 
not  power  is  conferred  on  the  city  council  to  require  a  change 
in  the  location   of  tracks  previously  laid  depended  on  this 
sentence  alone,  there  would  be  difficulty  in  answering   it 
affirmatively.     But  the  second  sentence  removes  the  difficulty 
by  conferring  power  ''to  require  railway  companies  of  all 
kinds  to  construct  at  their  own  expense  such  bridges,  turn- 
outs, culverts,  crossings,  and  other  things,  as  the  city  coun- 
cil may  deem  necessary."    This  provision  is  clearly  designed 
to  grant  to  the  council  that  police  power  usually  conferred 
upon  such  bodies  over  crossings  and  like  subjects.     A  street 
and  a  railroad  track  may  cross  each  other  upon  the  same 
surface,  or  one  may  pass  above  or  below  the  other  by  means 
of  a  bridge,  or  viaduct,  or  tunnel.     The  crossing  in  contact 
at  the  same  surface  may  be  upon  an  embankment,  or  the 
street  and  the  track  may  occupy  the  same  level.     The  charter, 
in  conferring    power  to  require  the  construction  of  such 
"bridges,    crossings,  and  ether  things,  as  the  city  council 
may    deem    necessary,"   expressly  commits  to  that  body 
authority  and  discretion  to  determine  the  character  and  con- 
struction of  crossings  and  other  things  incident  thereto,  so 
far  as  this  involves  only  a  legitimate  and  proper  exercise  of 
the  ordinary  police  power  over  such  subjects.     The  adoption 
of  the  ordinance  was  a  plain  attempt  to  exercise  the  police 
power,  and  no  other;  and  to  so  apply  it  as  to  remedy  what 
was  thought  to  be  an  evil  existing  in  the  condition  of  the 
street  crossings.     The  rule  that  legislative  acts  are  not  to  be 
construed  as  acting  retrospectively  unless  the  intention  that 
they  should  do  so  clearly  appears,  has  no  application.     The 
proper  operation  of  such  legislation   as  this  *  is  wholly  pro- 
spective, in  that  it  seeks  to  remedy,  for  the  future,  evils  re- 
quiring   correction    which   have  already  grown   up.     It   is 
merely  the  exercise  of  the  power  subject  to  which  all  per- 
sons use  the  public   highways  for  their  own  purposes  to  so 
regulate  such  use  as  to  secure  the  rights  therein  of  the  people 
generally,  and  protect  them  in  the  safe  and  convenient  enjoy- 
ment thereof.     The  power  exists  at  all  times  in  the  Legisla- 
ture and  in  those   inferior  governmental  bodies  to  whom  it 
may  be  properly  committed,  and   its  proper  exercise  as  un- 
restricted by  the  mere  previous  existence  of  property  rights. 
Therefore  the  construction  of  the  language  of  such  a  measure 
IS  not  controlled  by  the  principle  of  construction   invoked  by 
respondent.     C.  B.  &  Q.  Railway  Company  v.  Chicago,  i66 
U.  S.  252-254.  17  Sup.  Ct.  581,  41  L.  Ed.  979.     The  language 
of  the  charter  applies  to  railroads  of  all  kinds,  and   there   is 
nothing  either  in  it  or  in  the  nature  of  the  power  to  restrict 
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its  operation  to  railroads  to  be  thereafter  constructed.     The 
ordinance  is  equally  plain. 

2.  To  the  contention   that  it  appears  from  the  petition 
(a)  that  the  work  of  reducing  the  track  at  the  crossings  to  the 
level  of  the  streets  should  be  controlled  by  section  158  of  the 
charter,  and  the  expense  thereof  shared   by  the  city  and  re- 
spondent,  as  provided  by  that  section;  and  (b)   that  the 
reduction  of  its  embankment  at  the  expense  of  respondent 
would  be  a  taking  or  damaging  of  its  property  without  com- 
pensation— the  same  answer  may  be  made,  which  is  that  the 
suit  of  the  city  is  not  an  attempt  to  assert  either  the  power 
of  taxation  by  local  assessment,  as  given  in  section  158,  nor 
the  power  of  eminent  domain,  but  is  an  assertion  of  the 
police  power  over  crossings,  the  validity  of  which  must  be 
tested  by  the  principles  applicable  to  that  power.     Section 
158  ^  as  intended  to  confer  upon  the  city  the  power  to  im- 
prove its  streets  by  the  species  of  special  taxation  for  local 
improvements  defined  therein.     It  does  not  limit  nor  detract 
from  the  police  power  vested  in  the  city  council  to  regulate 
in  any  way  in  which  that  power  may  be  legitimately  exer- 
cised, the  use  of  the  streets  by  railways  at  crossings.     Lentz 
V.  The  City  of  Dallas,  96  Tsx.  26$,  72  S.  W.  59,  and  authori- 
ties cited.     Nor  does  the  limitation  upon  the  power  of  emi- 
nent domain  that  property  shall  not  be  taken  or  damaged  for 
pnblic  use  without  adequate  compensation  of  itself  impose 
any  restriction  upon  the  proper  employment  of  the  police 
power  upon  any  subject  lying  within  its  sphere  of  operation. 
The  question  in  all  such  cases  is  not  merely  whether  ot  not 
property  is  damaged  or  loss  inflicted  through  the  exercise  of 
the  power  of  the  government  to  safeguard  the  lives  and 
limbs  of  its  citizens,  but  whether  or  not  the  action  taken  or 
attempted  falls  within  the  legitimate  scope,  and  is  a  lawful 
exercise  of  that  power,   which  question  will  be  discussed 
later.     It  cannot  be  seen  from  the  allegations  of  the  petition 
alone  that  the  action  taken  by  the  city  council  exceeds  its 
power  over  such  subjects. 

3.  The  complaint  that  the  plaintiff  seeks  to  compel  the 
removal  of  the  embankments  not  only  at  the  crossings,  but 
between  them,  is  not  sustained  by  the  prayer  in  the  petition. 
The  plaintiff  concerns  itself  only  with  the  condition  of  the 
track  at  crossings,  leaving  to  respondent  to  make  such  adjust- 
ment of  the  remainder  of  its  roadbed  as  may  be  made  nec- 
essary by  a  compliance  with  the  demand  made  upon  it. 
The  court  can,  however,  see  from  the  facts  stated  in  the  peti- 
tion, that,  if  the  track  should  be  reduced  at  the  crossings,  as 
demanded,  it  would  become  necessary  to  the  preservation 
and  practical  operation  of  the  road  that  the  rest  of  the  em- 
bankment be  correspondingly  reduced,  and  that  this  would  in 
all  probability  result,  practically,  in  a  complete  change  in 
the  grade  of  respondent's  roadbed  throughout  the  distance 
tnentiooed  in  the  petition.     If  this  fact  alone  would  consti- 


506       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  NS 

Houston  &  T.  C.  Ry.  Co.  v.  Dallas 

tute  a  bar  to  tbe  proposed  action,  it  would,  we  tbink,  follovi^ 
tbat  tbe  general  demurrer  is  good.  But  we  do  not  think  such 
is  necessarily  tbe  case.  Tbis  is  only  one  fact,  to  be  con- 
sidered in  connection  witb  others,  in  determining  whether 
or  not  reasonable  and  just  occasion  exists  to  sustain 
tbe  demand  of  tbe  city  for  tbe  change  of  crossings.  If  that 
question  be  determined  in  its  favor,  it  has  a  right  to  reqoiie 
tbe  change,  which  would  not  be  defeated  by  the  necessity  for 
other  incidental  alterations  thereby  made  necessary  in  re- 
spondent's roadbed. 

4.  The  petition  alleges  the  height  of  the  embankment 
above  the  street  at  each  crossing,  and  this,  witb  the  demand 
tbat  the  crossing  be  made  level,  gave  tbe  defendant  sufficient 
information  as  to  the  action  required  of  it. 

We  thus  reach  the  conclusion  that  the  propositions  urged 
by  respondent  in  support  of  its  general  and  special  excep- 
tions should  not  be  sustained,  and  this  brings  us  to  the  rul- 
ings of  the  court  upon  exceptions  to  its  answer. 

5.  The  contention  is  renewed  in  connection  with  the  alle- 
gations of  tbe  answer  that  the  facts  stated  therein  show   that 
the  action  sought  by  the  city  would  constitute  a  taking   and 
damaging  of  its  property  without  compensation,  and  without 
due  process  of  law.    That  compensation  is  not  required  to 
be  made  for  such  loss  as  is  occasioned  by  a  proper  exercise 
of  the  police  power  has  already  been  stated.     It  is  equally 
true  that  the  infliction  of  such^  loss  is  not  a  taking  without 
due  process  of  law.     The  exertion  of  the  police  power  upon 
subjects  lying  within  its  scope,  in  a  proper  and  lawful  man- 
ner, is  due  process  of  law.     The  distinction  between  these 
powers  may  now  be  elaborated  by  reference  to  a  few  of  the 
authorities.     In  Railway  v.  Chicago,  supra,  this  language  is 
used   by  Justice   Harlan:    ''The  plaintiff  in   error  took  its 
charter  subject  to  the  power  of  the  state  to  provide  for  the 
safety  of  tbe  public  in  so  far  as  tbe  safety   of  the  lives  and 
persons  of  the  people  were  involved  in  the  operation  of  the 
railroad.     Tbe  company  laid  its  tracks  subject  to  the  condi- 
tion necessarily  implied  that  their  use  could  be  so  regulated 
by  competent  authority  as  to  insure  the  public  safety.     And 
as  all  property,  whether  owned  by  private  persons  or  by  cor- 
porations, is  held  subject  to  the  authority  of  the  state  to  reg- 
ulate its  use  in  such  manner  as  not  to  unnecessarily  endanger 
the  lives  and  the  personal  safety  of  the  people,  it  is  not  a  con- 
dition of  the  exercise  of  that  authority  that  the  state  shall 
indemnify  tbe  owners  of  property  for  the  damage  or  injury 
resulting    from     its    exercise.     Property   thus  damaged   or 
injured  is  not,  within   the  meaning  of  the  Constitutional, 
taken  fqr  public  use,  nor  is  the  owner  deprived  of  it  without 
due  process  of  law.     The  requirement  tbat  compensation   be 
made  for  private  property  taken  for  public  use  imposes  no 
restriction  upon  tbe  inherent  power  of  the  state  by  reasonable 
regulations  to  protect  the  lives  and  secure  the  safety  of  the 
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people."  lo  N.  Y.  &  N.  E.  Railroad  v.  Bristol,  151  U.  S. 
556,  14  Sap.  Ct.  437,  38  L.  Ed.  269,  it  was  held  that  a  rail- 
road compaoy  could,  by  the  proper  proceedings,  be  required, 
at  great  expense  to  itself,  to  take  up  its  track  where  it  crossed 
a  highway  at  grade,  and  construct  another  crossing,  not  at 
grade,  when  the  public  safety  demanded  the  change.  This 
doctrine  is  sustained  by  many  other  authorities.  Elliott  on 
Railroads,  §  1109,  and  authorities  cited. 

There  is  some  conflict  among  the  authorities  as  to  what  a 
railroad  company  may  be  required  to  do  at  its  own  expense 
io  the  construction  of  crossings,  but  the  weight  of  authority 
sostains  the  views  expressed  by  Mr.  Justice  Harlan,  and  such 
is  the  position  of  this  court.  G.  C.  &  S.  F.  R.  R.  Co.  v. 
Milam  County,  90  Tex.  357,  38  S.  W.  747;  G.  C.  &  S.  F. 
R.  R.  Co.  V.  Rowland,  70  Tex.  303,  7  S.  W.  718.  The  con- 
flicting cases  have  arisen  when  new  streets  or  other  high- 
ways were  being  opened  across  existing  railroads,  and  the 
question  was  as  to  the  extent  to  which  compensation  must  be 
made  to  the  railway  companies.  All  of  the  courts  agree  that 
the  companies  are  not  entitled  to  be  paid  the  expense  of 
doing  those  things  which  may  properly  be  required  of  them 
by  virtue  of  the  police  power  to  secure  the  safety  of  persons 
asiog  the  crossings,  but  differ  as  to  what  things  are  within 
that  category.  In  this  case  the  streets  are  already  estab- 
lished— properly,  we  must  assume — across  the  railroad,  and 
there  is  no  effort  to  apply  the  power  of  eminent  domain. 
The  existing  crossings,  as  the  city  contends,  are  so  dangerous 
to  life  and  so  inconvenient  to  travel  as  to  require  that  the 
proposed  changes  be  made.  In  the  cases  relied  on  by  re- 
spondent no  such  condition  had  arisen,  and  they  are  there- 
fore not  authority  upon  the  question  under  consideration, 
which  is  as  to  the  competency  of  the  police  power  to  require 
the  correction  of  an  evil  demanded  by  the  public  welfare. 

Another  case  (Seattle  v.  The  Columbia  Railway  [Wash.]  33 
Pac.  1048),  so  much  relied  on  by  respondent,  may  be  dis- 
tinguished in  the  same  way.  The  railway  had  lawfully 
acquired  the  right  to  construct  and  had  constructed  its  track 
along  a  street  of  the  city  of  Seattle,  and  its  property,  includ- 
ing its  track,  had  been  destroyed  by  fire,  its  franchise  to 
occupy  the  street  remaining.  It  began  rebuilding  its  track, 
when  it  encountered  a  raised  cross-street  which  had  been 
elevated  by  the  city  in  regrading  its  streets,  so  that  the  track 
could  not  be  built  across  it  upon  the  grade  which  it  had 
formerly  occupied,  and  the  controversy  arose  over  the 
right  of  the  railway  companv  to  cut  through  the  regraded 
streets.  The  court  held  that  the  action  of  the  city  amounted 
to  a  destruction  of  the  company's  franchise  to  occupy  the 
street  as  formerly,  and  that  this  could  not  be  done  without 
coQipensation.  The  right  of  the  city  to  grade  its  streets  was 
admitted,  but  it  was  said  that  the  right  ''was  not  an  absolute 
one,  to  be  exercised  at  its  option,   regardless  of  its  effect 
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upon  others,  but  its  power  mast  be  reasonably  exercised  witfa 
reference  to  the  rights  of  parties  interested."  This  doctrine 
has  its  application,  as  will  presently  be  seen,  to  the  ques- 
tion as  to  the  validity  of  the  attempted  exercise  of  its  police 
power  by  the  city  in  this  case,  but  the  decision  is  not 
authority  for  the  broad  proposition  that,  although  the  situa- 
tion be  such  that  the  demand  of  the  city  is,  under  all  the 
facts  and  circumstances,  a  tiecessary  or  a  just  and  reasonable 
requirement  to  promote  the  safety  of  the  public,  the  fact  that 
the  enforcement  of  it  will  inflict  pecuniary  loss  on  the  re- 
spondent is  a  complete  bar.  There  was  no  contention  in 
that  case  that  the  railroad  company  was  maintaining  a  cross- 
ing dangerous  to  persons  using  it,  and  the  opinion  had  no 
reference  to  the  question  before  us. 

The  power  of  the  Legislature  to  regulate  the  use  of  prop- 
erty and  the  carrying  on  of  business  so  as  to  protect  the 
health,  safety,  and  comfort  of  citizens  is  recognized  by  all  of 
the  authorities,  and  its  use  is  not  to  be  defeated  by  the  mere 
fact  that  loss  or  expense  may  be  imposed  upon  the  owners  of 
the  property  or  business.  Fertilizing  Company  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  Ed.  1036.  The  numerous  cases  on 
the  subject  of  nuisances  in  this  court  and  elsewhere  are  bnt 
instances  of  the  use  of  this  power.  So  the  decisive  question. 
as  we  have  said  before,  is  whether  or  not  the  action  of  the 
city  h  sustained  by  the  existence  of  facts  afiecting  the  pnblic 
welfare  suflBcient  to  justify  such  an  application  of  the  police 
power,  and  the  answer  to  this  question  determines  the  one 
made  by  respondent  as  to  whether  or  not  the  action  of  the 
city  constitutes  due  process  of  law. 

6.  The  power  is  not  an  abitrary  one,  but  has  its  limita- 
tions. It  is  commensurate  with,  but  does  not  exceed,  the 
duty  to  provide  for  the  real  needs  of  the  people  in  their 
health,  safety,  comfort,  and  convenience  as  consistently  as 
may  be  with  private  property  rights.  As  those  needs  are 
extensive,  various,  and  indefinite,  the  power  to  deal  with 
them  is  likewise  broad,  indefinite,  and  impracticable  of  pre- 
cise definition  or  limitation.  But  as  the  citizen  cannot  be 
deprived  of  his  property  without  due  process  of  law,  and  as  a 
privation  by  forcie  of  the  police  power  fulfills  this  require- 
ment only  when  the  power  is  exercised  for  the  purpose  of 
accomplishing,  and  in  a  manner  appropriate  to  the  accom- 
plishment of,  the  purposes  for  which  it  exists,  it  may  often 
become  necessary  for  courts,  having  proper  regard  to  the  con- 
stitutional safeguards  referred  to  in  favor  of  the  citizen,  to 
inquire  as  to  the  existence  of  the  facts  upon  which  a  given 
exercise  of  the  power  rests,  and  into  the  manner  of  its  exer- 
cise, and  if  there  has  been  an  invasion  of  property  rights  under 
the  guise  of  this  power,  without  justifying  occasion,  or  in  an 
unreasonable,  arbitrary,  and  oppressive  way,  to  give  to  the  in- 
jured party  that  protection  which  the  Constitution  secures. 
It  is  therefore  not  true,  as  urged  by  plaintifi,  that  the  judgment 
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of  the  legislative  body  cooclades  all  inquiry  as  to  the  existence 
of  facts  essential  to  support  the  assertion  of  such  a  power  as 
that  now  in  question.     If  this  were  true,  it  would  always 
be  within   legislative  power  to  disregard  the  constitutional 
provisions  giving  protection  to  the  individual.     The  authori- 
ties are  practically  in  accord  upon  the  subject.     A  few  quota- 
tions will  indicate  the  scope  of  the  inquiry  as  far  as  it  can  be 
abstractly  defined.     In  Dobbins  v.  Los  Angeles,  25   Sup.  Ct. 
20,  49  L.  Ed.  — .     The  law  is  thus  stated   by  the  Supreme 
Court  of  the  United  States:    '4t  may  be  admitted  that  every 
intendment  is  to  be  made  in  favor  of  the  lawfulness  of  the 
exercise  of  municipal  power,  making  regulations  to  promote 
the  public  health  and  safety,  and  that  it  is  not  the  province 
of  courts,  except  in  clear  cases,  to  interfere  with  the  exercise 
of  the  power  reposed   bylaw   in   municipal  corporations  for 
tbe  protection  of  local  rights  and  the  health  and  welfare  of 
the  people  in  the  community.     But,   notwithstanding  this 
general  rule  of  the  law,  it  is  now  thoroughly   well  settled  by 
decisions   of  this  court  that  municipal   by-laws  and   ordi- 
nances, and  even  legislative  enactments,  undertaking  to  reg- 
ulate useful  business  enterprises,  are  subject  to  investigation 
in  the  courts  with  a  view  to  determining  whether  the  law  or 
ordinance  is  a  lawful  exercise  of  the  police  power,  or  whether, 
under  the  guise  of  enforcing  police  regulations,   there  has 
been  an  unwarranted  and  arbitrary  interference  with  the  con- 
stitutional rights  to  carry  on  a  lawful  business,  to  make  con- 
tracts, or  to  use  and  enjoy  property.     In  Lawton  v.  Steele, 
152  U.  S.  133-137.  38  L.  Ed.  385-388,  14  Sup.  Ct.   499-501, 
Mr.  Justice  Brown,  speaking  for  the  court,  said  upon  this 
subject:    'To    justify  tbe    state  in    thus    interposing    its 
authority  in  behalf  of  the  public  it  must  appear,  first,   that 
the  interests  of  the  public  generally,  as  distinguished  from 
those  of  a  particular  class,   require  such  interference;  and, 
second,  that  the  means  are  reasonably  necessary   for  the 
accomplishment  of  the  purpose,  and  not  unduly  oppressive 
apon  individuals.     The  Legislature  may  not,  under  the  guise 
of  protecting  the  public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations.     In  other  words,  its  determi- 
nation as  to  what  is  a  proper  exercise  of  its  police  powers  is 
not  final  or  conclusive,  but  is  subject  to  the  supervision  of 
the  courts.'     And  again,  in  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  Ed.  780,  18  Sup.  Ct.  383,  the  same  justice,  again  speak- 
ing for  the  court  said:    'The question  in  each  case  is  whether 
the  Legislature  had  adopted  the  statute  in  exercise  of  a  rea- 
sonable discretion,  or  whether  its  action   be  a  mere  excuse 
for  an  unjust  discrimination,  or.the  oppression  or  spoliation 
of  a  particular -class. '  "    After  quoting  other  authorities  to 
the  same  effect,  the  court  uses  this  language :    ''But  the  exer- 
cise of  the  police  power  is  subject  to  judicial  review,  and 
property  rights  cannot  be  wrongfully  destroyed  by  arbitrary 
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enactment.  It  was  averred  that  the  works  would  be  so  con- 
structed as  not  to  interfere  with  the  health  or  safety  of  the 
people.  No  reasonable  explanation  for  the  arbitrary  exer- 
cise of  power  in  the  case  is  suggested."  In  the  case  before 
us  we  have  only  a  municipal  ordinance  to  deal  with,  and  it  is 
the  well-established  doctrine  in  this  and  other  courts  that  the 
question  as  to  the  reasonableness  or  unreasonableness  of 
such  ordinances  is  open  to  inquiry  in  the  courts.  Milliken 
V.  City  Council,  54  Tex.  388,  38  Am.  Rep.  629;  Mills  v. 
Railway,  94  Tex.  247,  59  S.  W.  874,  55  L.  R.  A.  497.  An  ex- 
ception to  this  rule  is  that  the  reasonableness  vel  non  of  an 
ordinance  cannot  be  thus  questioned  if  it  be  expressly 
authorized  by  the  Legislature,  and  be  a  regulation  which  the 
Legislature  itself  has  power  to  adopt  and  enforce.  But  aside 
from  the  fact  that  there  are  limitations  upon  the  power  of 
the  Legislature  itself  over  such  subjects  as  that  before  as» 
this  ordinance  is  not,  in  our  opinion,  within  the  exception. 
As  we  have  already  pointed  out,  the  crossings  of  streets  and 
railroads  may  be  variously  arranged,  and  the  kinds  of  cross- 
ings to  be  adopted  in  particular  situations  are,  in  Dallas, 
committed  to  the  discretion  of  the  city  council.  The  Legis- 
lature has  not  itself  determined  the  character  of  any  one  to 
be  adopted  at  any  place.  The  full  police  power  over  the 
subject  is  granted  to  the  city  council,  but  to  be  used  in 
subordination  to  the  limitations  upon  such  a  power  when 
vested  in  such  a  body,  one  of  which  is  that  its  exercise  must 
be  reasonable.  Even  if  the  power  claimed  by  the  city  shonld 
be  derived  from  the  first  sentence  of  section  113  of  the  char- 
ter, the  result  would  not  be  difierent,  because  the  Legisla- 
ture has  not  said  what  manner  of  ^Uaying  and  construction 
will  interfere  as  little  as  possible  with  the  ordinary  travel,  and 
use  of  the  streets,"  but  has  left  that  also  to  the  discretion  of 
the  city  council;  and  it  is  the  judgment  of  that  body  alone 
that  the  character  of  crossing  defined  by  the  ordinance  should 
he  required,  which  leaves  the  ordinance  as  open  as  others  to 
examination  on  a  charge  of  unreasonableness. 

The  position  is  taken  that  the  question  as  to  reasonable- 
ness is  one  of  law  for  the  court,  and  not  of  fact  to  be  decided 
on  a  hearing  of  evidence;  from  which  the  conclusion  is  urged 
that  the  trial  court,  when  hearing  exceptions,  properly  held 
the  ordinance  to  be  valid.  It  is  doubtless  true  that  the  ques- 
tion is  one  of  law.  The  reasonableness  or  unreasonableness 
of  many  ordinances  will  appear  on  their  faces,  and  the  court 
may,  upon  mere  inspection,  pronounce  them  to  be  valid  or 
invalid.  In  others  the  question  may  depend  upon  their  opera- 
tion upon  particular  persons  or  conditions  of  fact  which  can- 
not be  known  to  the  court  until  made  to  appear  by  evidence. 
Their  effect  may  be  just  and  reasonable  in  general,  but  in 
particular  instances  may  be  arbitrary  and  oppressive  to  the 
extent  of  invading  fundamental  rights.  Evison  v.  Chicago, 
etc.,  Ry.   Co.  (Minn.)  48  N.  W.  6,  11  L.  R.  A.  436;  State  v. 
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City  of  Trenton  (N.  J.)  20  Atl.   1076,  11  L.  R.  A.  412.     In 
sach  cases  the  conrt  can  only  determine  as  to  the  validity  or 
iflvalidity  of  the  ordinance  when  the  facts  upon  which  the 
qnestion  depends  are  established;  and,  if  they  are  in  dispute, 
tdey  are  to  be  determined  like  other  matters  of  fact,   the 
qoestian  of  validity  still  being  one  of  law  for  the  court  to  de- 
cide.   When  the  case  is  tried  by  a  jury  the  court  is,  of  course, 
to  instruct  as  to  the  law  applicable  to  the  diflering  states  of 
fact  which  the  evidence  may  tend  to  establish  as  in  other 
cases.    The  court  in  this  case,   looking  at  the  ordinance 
alone,  could  not  say  that  it  is  void.     As  was  said  by  the 
Sopreme  Court  of  Minnesota  in  the  Evison  Case,  supra: 
^'Mach  must  b^  left  to  the  judgment  and  discretion  of  the 
dty  council,  and  when  they   have  exercised  their  judgment 
and  discretion   in  passing  an  ordinance  it  is  prima  facie 
valid,  and,  to  justify  a  court  in  setting  aside  the  action,  its 
onreasonableness,  and  the  want  of  necessity  for  it  as  a  measure 
for  the  protection  of  life  and  property,  must  be  clear,  mani- 
fest, and  undoubted,  so  as  to  amount,  not  to  a  fair  exercise, 
bat  an  abuse,  of  discretion,  or  a  mere  arbitrary  exercise  of 
the  power  of  the  council.     [Citing  Knoblocb  v.  Chicago   M. 
&  St.  P.  R.  Co.,  31  Minn.  402,  18  N.  W.  106.]    But  where  it 
clearly  and  manifestly  appears  that  the  ordinance  is  unnec- 
essary and  unreasonable  the  courts  have  the  undoubted  right 
to  declare  it  void." 

The  ordinance  being  prima  facie  a  valid  one,  it  was  incum- 
bent upon  the  respondent  to  show  the  contrary  by  facts  stated 
in  its  pleading.  This  it  undertook  to  do,  and  the  question 
upon  demurrer  to  the  answer  was  whether  or  not  the  ordi- 
nance, in  its  operation  upon  respondent,  when  judged  by  the 
facts  pleaded,  was  unreasonable  and  arbitrary,  and  we  are  of 
the  opinion  that  it  was  decided  incorrectly.  The  court 
donbtless  acted  upon  the  opinion  that  the  respondent  could  not 
thus  question  the  action  of  the  city  council,  and  the  Court  of 
Civil  Appeals  took  the  same  view,  which  we  have  held  to  be 
an  erroneous  one.  The  authorities  relied  on  do  not  sustain 
the  position.  In  the  cases  in  which  such  exercise  of  the 
police  power  has  been  sustained,  the  parties  were  heard  by 
the  courts  when  they  alleged  facts  to  show  that  the  measures 
taken  against  them  were  unreasonable,  arbitrary,  and  oppres- 
sive, and  the  actions  brought  in  question  have  been  upheld 
only  when  the  parties  attacking  them  failed  to  sustain  their 
charges  by  the  evidence.  Thus,  in  the  Bristol  Case,  supra, 
while  the  action  of  the  authorities  in  requiring  an  abolition 
of  the  grade  crossing  was  sustained,  this  significant  language 
was  used:  ''The  objection  is  not  that  a  hearing  was  not  re- 
quired and  accorded,  which  it  could  not  well  be  in  view  of 
the  protracted  proceedings  before  the  commissioners  and  the 
superior  court  and  the  review  in  the  Supreme  Court,  but  that 
the  scope  of  inquiry  was  not  as  broad  as  the  statute  should 
have  allowed.''     The  opinion  then  carefully  examines  this 
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contention,  and  finds  that  the  issues  which  had  been  tried 
were  broad  enough  to  embrace  every  fact  essential  to  sus- 
tain the  assertion  of  power  in  question,  among  which  issues 
were  these:  ''Whether  ir  not  the  great  crossing  ordered  by 
the  commissioners  to  be  removed  was  in  fact  a  dangerous 
one,  and  whether  or  not  the  company's  financial  condition 
was  such  as  to  warrant  the  older."  So,  in  the  Fertilizing 
Company  Case,  a  hearing  was  given  to  it  by  the  court  upon 
its  application  for  an  injunction  to  restrain  the  action  beiDg- 
taken  against  it  by  the  municipal  authorities,  and  the  facts 
sustaining  the  propriety  of  such  action  ascertained,  before  it 
was  adjudged  to  be  a  lawful  exercise  of  power.  A  like  hear- 
ing was  ordered  in  Dobins  v.  Los  Angeles,  supra,  and  in 
Chicago,  etc.,  Ry.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup. 
Ct.  702,  33  L.  Ed.  970,  and  in  all  of  the  other  cases  cited  in 
which  the  attempted  exercise  of  the  police  power  was  chal- 
lenged by  allegations  of  facts  showing  unjust  and  arbitrary 
action  a  hearing  upon  the  facts  as  either  bad  or  ordered  by 
the  appellate  court. 

7.  Coming  to  the  case  made  by  the  answer,  we  see  that  it 
puts  in  issue  the  very  fact  the  existence  of  which  is  assumed 
in  the  effort  to  abolish  these  crossings,  which  is  the  exist- 
ence of  danger  to  the  public  caused  by  them,  and  to  be 
remedied  by  the  proposed  change.  Some  of  its  allegations 
are  general,  but  not  more  so  than  those  of  the  petition  to 
which  they  are  a  reply.  It  is  said  in  argument  that  the  court 
may  know  that  there  is  danger  to  travelers  in  the  use  of  the 
present  crossings,  and  so  we  may;  but,  without  knowing  the 
facts  of  the  situation,  we  cannot  knpw  the  extent  of  the  dan- 
ger, nor  that  the  crossings  are  more  dangerous  than  those  to 
be  substituted  for  them.  This  is  the  precise  issue  the  answer 
makes.  Much  less  can  we  know  that  the  difierence  in  the 
advantages  of  the  two  characters  of  crossings  will  be  so  great 
in  favor  of  those  contended  for  by  plaintiff  as  to  justify  the 
imposition  of  such  a  burden  upon  respondent  as  the  allega- 
tions show  will  result  from  the  making  of  the  change.  If  it 
be  true  that  there  is  to  be  no  benefit  to  the  public  from  the 
proposed  change,  or  a  benefit  which  is  inconsiderable  when 
compared  with  the  detriment  to  be  suffered  by  the  respond- 
ent, who  will  say  that  it  is  just  and  reasonable  to  subject 
respondent  to  such  expense  and  loss  as  is  averred?  The  peti- 
tion itself  so  couples  together  its  allegations  of  danger  with 
those  of  mere  convenience  as  to  leave  it  doubtful  how  far  the 
consideration  of  each  has  weighed  in  determining  the  city's 
action.  While  the  convenience  of  the  public  in  the  use  of 
the  streets  is  generally  to  be  considered  and  promoted,  it 
may  well  be  that  in  particular  instances  it  should  not  be 
allowed  to  outweigh,  in  the  adoption  of  such  measures  as^ 
that  under  consideration,  a  great  and  disproportionate  injury 
to  be  inflicted  on  private  interests  in  advancing  it  When  it 
is  found  that  a   proposed  action  is  to  be  fraught  with  sucb 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       513 

Houston  &  T.  C.  R7.  Co.  v.  Dallas 

coDseqneDces  as  those  averred  in  the  answer,  a  public 
exigency  correspondingly  great  and  argent  should  be  reqnired 
ia  its  support.  In  considering  this  phase  of  the  case  at 
present,  we  can  only  treat  all  of  the  relevant  facts  well 
pleaded  as  true,  and  announce  our  opinion  that  they  are  suffi- 
cient to  show  the  ordinance  relied  on  to  be  unreasonable  and 
arbitrary  in  its  operation  against  respondent,  and  to  entitle 
it  to  a  hearing  on  the  evidence. 

8.  There  is  another  feature  of  the  answer,  which,  in  our 
opinion,  contains  a  good  defense,  and  it  consists  in  the  show- 
ing of  the  impracticability  of  complying  with  the  ordinance. 
The  ordinance  is  not  intended  to  destroy  the  road,  nor  to 
render  impracticable  its  efficient  operation.  The  rule  de- 
clared by  it  as  to  crossings  is  general,  and,  if  obedience  to  it 
is,  in  any  instance,  not  reasonably  practicable,  not  only 
sboold  it  be  held  to  be  unreasonable  in  such  operation,  but 
the  intention  that  it  should  so  operate  ought  not  to  be  im- 
puted to  the  city  council.  If  it  be  true,  as  urged  by  counsel, 
that  upon  sufficiently  urgent  public  necessity  the  owner  of  a 
railroad  track  may  be  required  to  entirely  remove  it,  the 
answer  is  that  no  such  requirement  has  been  made,  the  ordi- 
nance contemplating  that  the  road  shall  remain  where  it  is, 
and  be  operated  efficiently.  Hence  the  action  of  the  city 
should  not  be  regarded  as  intended  to  cripple  respondent  so 
that  its  duties  cannot  be  properly  performed.  Besides,  a 
court  will  hardly  grant  a  mandamus  to  require  the  doing  of 
that  which  is  shown  to  be  impracticable. 

g.  From  what  has  been  said  .  it  follows  that  we  are  of  the 
opinion  that  the  general  demurrer  and  special  exceptions  i, 
2i  3,  4«  5,  6,  and  9  should  have  been  overruled.  The  facts  to 
which  these  special  exceptions  relate  were  properly  stated  as 
affecting  in  greater  or  less  degree  the  questions  as  to  the  un- 
reasonableness of  the  ordinance. 

10.  The  seventh,  eighth,  and  tenth  special  exceptions 
were  properly  sustained  for  reasons  which  we  will  briefly 
state:  (i)  The  allegations  concerning  the  damage  to  re- 
spondent's abutting  right  of  way  are  wholly  irrelevant  to  the 
inquiry.  Respondent  holds  its  estate  in  its  right  of  way  sub- 
ject to  such  effects  as  may  follow  from  proper  requirements 
as  to  crossings,  and  its  existence  has  no  influence  on  the 
validity  of  the  ordinance.  (2)  It  is  the  ordinance  alone 
which  the  answer  alleges  denies  to  respondent  the  equal  pro- 
tection of  the  law.  It  applies  to  all  railroads,  and  on  its 
face  shows  no  discrimination.  No  facts  are  stated  showing 
that  it  is  so  enforced  as  to  produce  the  result  complained  of, 
the  allegations  as  to  the  singling  out  of  respondent  being  too 
indefinite  to  show  any  real  discrimination,  and  probably  hav- 
ing no  support  beyond  the  fact  that  respondent  was  first  sued. 
(3)  The  ordinance  of  1898  relied  on  as  giving  another 
adequate  remedy  cannot  be  regarded  as  having  that  effect. 
The  duty  sought  to  be  enforced  is  that  sought  to  be  imposed 
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by  the  last  ordinance — that  is,  that  respondent  shall  itself 
construct  the  crossings — the  former  ordinance  only  authoriz- 
ing prosecutions  or  the  doing  of  the  work  by  the  city.  It 
furnishes  no  specific  remedy  to  enforce  the  duty  prescribed 
by  the  last  ordinance,  which,  if  valid,  is  properly  enforceable 
by  mandamus.  Besides,  the  validity  of  the  former  ordinance 
is  open  to  the  same  attack  as  that  made  upon  the  latter,  and 
to  others,  viz.,  that  it  seeks  to  give  power  to  the  city  to  tear 
up  and  disturb  railroad  tracks  whenever  the  city  council  may 
require  a  lowering  or  elevating  thereof.  It  is  unnecessary  to 
pursue  this  subject  further,  as  it  is  apparent  that  there  is  not 
a  plain,  adequate,  certain,  and  speedy  remedy  given  by  the 
ordinance. 

For  the  error  in  sustaining  exceptions  to  the  answer,  the 
judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


NORTHERN  ALA.  RY.  CO.  v.  SHEA. 

(Sttpreme  Court  of  Alabama,  Dec.  20,  1904. ) 

[37  So.  Rep.  796.] 

Injury  to  Brakeman — Negligence  of  Engineer— Pleading. 

In  an  action  for  injuries  to  a  railroad  brakeman,  an  allefiration  of  the 
complaint  that  plaintiff's  injuries  resulted  from  the  neg-li|^ence  of  the 
eng^ineer,  in  that  he  was  running  the  eng^ine  at  a  dangferous  and  reck- 
less rate  of  speed,  so  that  some  of  the  cars  were  derailed  and  plaintiff 
thrown  from  the  top  of  a  car  and  injured,  was  a  sufficient  averment  of 
negrligence. 

Same — Failure  to  Repair  Track— Pleading. 

In  an  action  for  injuries  to  a  railroad  brakeman  an  averment  of  the 
complaint  that  the  defect  in  defendant's  track  arose  from,  or  had  not 
been  discovered  or  remedied  owing^  to,  the  defendant's  neg^ligence  or 
the  negligence  of  some  person  in  the  service  of  defendant  and  intrusted 
by  the  defendant  with  the  duty  of  seeing  that  the  track  was  in  proper 
condition,  was  a  necessary  averment  under  the  statute,  and  sufficient 
although  it  did  not  allege  the  name  of  the  person  intrusted  with  the 
duty. 

Same— Designation  of  Negligent  Employee. 

In  an  action  for  injuries  to  a  railroad  brakeman,  a  count  of  the  com- 
plaint alleging  that  the  injuries  were  caused  by  the  negligence  of 

one Gr.  was  sufficient  without  an  allegation  that  plaintiff  had 

made  diligent  effort  to  ascertain  the  party's  full  name,  but  had  failed 
to  ascertain  it. 

« 

Same — Defective  Track— Opinion  Evidence. 

In  an  action  for  injuries  to  a  railroad  brakeman  a  witness  shown  to 
be  experienced  in  track  construction  was  competent  to  give  his  opinion 
that  the  track  where  the  train  was  derailed  was  in  a  defective  and 
unsafe  condition. 

Same — Dangerous  Speed— Expert  Testimony. 

In  an  action  for  injuries  to  a  railroad  brakeman,  one  who  has  had  long 
experience  as  a  brakeman,  and  whose  duties  were  concerned  with  the 
regulation  of  the  speed  of  the  train  under  varying  circumstances  of 
curve  and  grade,  and  who  knew  what  was  understood  to  be  a  safe  rate 
of  speed  down  the  grade  and  around  the  curve  at  the  point  where  the 
train  was  derailed,  was  competent  to  give  his  opinion  as  an  expert  as 
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to  whether  the  rate  of  speed  of  the  train  at  the  time  of  the  accident  was 
a  dani^erous  one. 

Same— Causa  of  Derailment. 

In  an  action  for  injuries  to  a  railroad  brakeman  owing  to  the  derail- 
ment of  the  train,  held^  that  the  eyidence  was  sufficient  to  warrant  a 
fiodin/ir  that  the  derailment  of  the  train  was  caused  by  certain  defects 
in  the  track. 

Same— Insecure  Ties — Pleading  and  Proof. 

In  an  action  for  injuries  to  a  railroad  brakeman  owing^  to  the  derail- 
ing of  a  train,  evidence  that  the  ties  at  the  point  of  the  accident  were 
rotten  amounted  to  proof  of  an  alleg'ation  of  the  complaint  that  the 
rails  were  "insecurely  fastened  to  the  cross-ties." 

Same— Negligence— Excessive  Speed. 

In  an  action  for  injuries  to  a  railroad  brakeman,  evidence  held  to 
warrant  a  finding*  that  the  engineer  was  guilty  of  negligence  in  run- 
nings the  train  at  an  excessive  speed. 

Same— Assumption  of  Risk.* 

A  raUroad  trainman  does  not  assume  the  risks  of  defective  track 
conditions. 

Appeal  from  Circuit  Coart,  Colbert  Coanty ;  Ed.  B.  Alznon» 

Jndgc. 

Action  by  R.  E.  Sbea  against  the  Northern  Alabama  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     A£Brmed. 

The  fifth,  sixth,  and  eighth  counts  of  the  amended  com- 
plaint (demurrers  having  been  sustained  to  the  other  counts) 
contain  the  following  averments:    *'(s)  And  plaintiff  avers 

that  his  injuries  resulted  from  the  negligence  of Gould, 

-whose  given  name  is  unknown  to  the  plaintiff,  and  who  was 
the  engineer  in  charge  of  the  engine  which  was  pulling  a 
train  of  cars  on  the  defendant's  road,  and  said  negligence 
consisted  in  this:  the  said  engineer  was  running  said  engine 
and  train  of  cars  at  a  dangerous  and  reckless  rate  of  speed, 
so  that  some  of  the  cars  were  derailed,  and  plaintiff  was 
thown  from  the  top  of  a  car  and  damaged  as  aforesaid. 
(6)  And  plaintiff  avers  that  his  injuries  were  caused  by  a  de- 
fect in  the  track  then  and  there  used  by  the  defendant,  which 
defect  consisted  in  this,  to  wit,  the  rails  of  the  track  were  old 
and  worn,  the  cross-ties  rotten,  rails  insecurely  fastened  on 
the  cross-ties;  the  track  was  insufficiently  ballasted,  so  that 
on  account  of  said  defect  some  of  the  cars  were  derailed,  and 
plaintiff  was  thrown  from  the  top  of  a  car  and  suffered  dam- 
ages as  aforesaid.  And  plaintiff  avers  that  said  defect  arose 
from»  or  had  not  been  discovered  or  remedied  owing  to,  the 
defendant's  negligence,  or  the  negligence  of  some  person   in 

*See  Gulf,  etc.,  Ry.  Co.  v,  Moore  (Tex),  3  R.  R.  R.  620,  26  Am.  & 
£n|^.  R.  Cas.,  N.  S.,  620  (engineer's  right  to  rely  on  assumption  that 
track  was  in  reasonably  safe  condition) ;  Smith  v.  Erie  R.  Co.  (N.  J.  ), 
4R.  R.  R.  793,  27  Am.  A  £ng.  R.  Cas.,  N.  S.,  793  (risk  from  failure  to 
repair  roadbed  not  assumed)  ;  note,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  863 ; 
Chicago  6.  W.  Rj.  Co.  v.  Price  (C.  C.  A.),  16  Am.  &  Eng.  R.  Cas.,  N. 
^M  324  (conductor  does  not  assume  risk  from  defective  roadbed)  ; 
^ilkie  V.  Raleigh  &  C.  F.  R.  Co.  (N.  Car.),  19  Am.  A  Eng.  R.  Cas.,  N. 
S.f  295. 
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the  service  of  the  defendant,  and  intrusted  by  the  defendant 
with  the  duty  of  seeing  that  said  track  was  in  proper  condi- 
tion; the  name  of  said  person  being  unknown  to  the  plain- 
tiff."    "(8)  And  plaintifi  avers  that  his  injuries  were  caused 

by  the  negligence  of  one Gould,  whose  given  name  is 

unknown  to  plaintifi,  and  who  was  an  engineer,  and  who 
then  and  there  had  charge  of  the  locomotive  which  was  pull- 
ing the  train  of  cars  upon  which  plaintiff  was  engaged  as 
brakeman,  and  said  negligence  consisted  in  this:  the  said 
engineer  so  negligently  and  carelessly  managed  his  engine 
as  to  throw  some  of  the  cars  which  were  being  drawn  by 
said  engine  from  the  track,  whereby  the  plaintifi  was  thrown 
from  the  top  of  a  car  and  injured  and  damaged  as  aforesaid." 
Defendant  demurred  to  the  fifth  count  on  the  grounds  that: 
^'(i)  No  facts  are  alleged  showing  that  said  alleged  rate  of 
speed  was  negligent,  reckless,  or  dangerous.  (2)  The  rate 
of  speed  is  not  alleged.  (3)  It  is  not  shown  or  alleged  how, 
or  in  what  way,  or  by  reason  of  what  facts  or  circumstances 
said  rate  of  speed  was  negligent,  dangerous,  or  reckless." 
Defendant  demurred  to  the  sixth  count  on  the  grounds 
that:  ''(i)  It  is  not  shown  thereby  whether  said  al- 
leged defect  was  due  to  the  negligence  of  defendant 
or  to  the  negligence  of  some  particular  employee  of 
defendant.^  (2)  It  is  not  shown  thereby  what  was  the 
official  position  of  said  person  intrusted  by  defendant  with 
the  duty  of  seeing  that  its  track  was  in  proper  condition." 
Defendant  demurred  to  the  eighth  count  for  the  same  rea- 
sons as  are  assigned  to  the  fifth  count,  and  also  upon  the  fol- 
lowing grounds:  ''(4)  The  facts  constituting  said  alleged 
negligence  are  not  stated  with  sufficient  particularity. 
(5)  It  is  not  shown  in  what  respect  or  in  what  way  said  engi- 
neer was  negligent.  (6)  It  is  not  shown  that  said  engineer's 
name  could  not  be  ascertained  by  plaintifi  by  the  use  of  rea- 
sonable diligence."  The  court  overruled  each  of  the  fore- 
going demurrers,  to  which  ruling  the  defendant  excepted, 
and  assigns  same  as  error.  Issue  was  joined  on  pleas  of  gen- 
eral issue  and  contributory  negligence;  in  short,  by  consent. 
The  testimony  for  the  plaintifi  showed  that  the  train  was 
running,  at  the  time  of  the  accident,  from  15  to  20  miles  per 
hour,  that  the  grade  was  very  steep,  and  that  in  the  condi- 
tion of  the  track  8  to  10  miles  per  hour  would  be  a  safe  rate 
of  speed.  The  section  foreman,  a  section  hand,  a  brakeman 
on  the  wrecked  train,  and  the  plaintiff  testified  that  the  fails 
Were  badly  worn,  that  the  ties  were  rotten,  and  that  the  track 
needed  ballasting.  The  section  foreman  testified  that  he  had 
noticed  the  bad  condition  of  the  track  several  months  before; 
that  he  endeavored  to  repair  same  with  such  material  as  was 
at  his  disposal,  but  that  there  was  not  sufficient  material  to 
repair  same  properly.  The  plaintiff  asked  this  witness 
whether  he  would  consider,  from  his  experience  as  a  railroad 
man,  that  the  track  was  a  safe  one;  to  which  witness  replied 
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that  he  would  not  call  it  a  safe  track.    To  this  question  and 
the  answer  thereto  defendant  objected  on  the  ground  that  it 
was  merely  the  conclusion  of  the  witness.     The  court  over- 
ruled these  objections,  and  defendant  excepted.     Plaintifi's 
counsel  asked  plaintifi  ''whether  or  not  the  rate  of  speed  of 
i8  or  20  miles  an  hour  at  that  point,  with  the  train  loaded  as 
it  was*  was  a  dangerous  rate  of  speed  for  the  train  to  make/' 
to  which  plaintifi  replied  that  the  train  was  going  at  a  dan- 
gerous rate  of  speed.     He  was  also  asked  by  counsel,  ''Would 
fifteen  miles  an  hour  or  twelve  miles  an   hour  have  been  a 
dangerous  rate  of  speed  at  that  time  and  place,  loaded  as  the 
cars  were?"  to  which  plaintifi  replied  that  it  would.     To  these 
questions  and  the  answers  thereto  defendant  objected.     The 
court  overruled  the  objections,  to  which  defendant  excepted. 
The  testimony  for  the  defendant  tended   to  show  that  the 
track  was  in  fairly  good  condition,  and  the  speed  of  train  8 
to  10  miles  an  hour.     The  defendant  requested  the  affirma- 
tive charge  as  to  the  whole  complaint  and  each  count  thereof, 
and  also  the  following  special  charges:    "(21)  If  the  jury 
believe  from  the  evidence  that  the  defects  or  defective  con- 
dition of  the  track,  if  any  existed  at  the  time  plaintifi  became 
a  brakeman  for  defendant,  it  was  his  duty  to  inform   himself 
of  them,  and  if  he  failed  to  do  so  he  assumed  the  irisks 
thereof."     '^(26)  If  you  believe  from  the  evidence  that  plain- 
tifi is  entitled  to  recover,  you  cannot  award  any  damages  on 
account  of  mental  or  physical  sufiering  he  has  sustained 
since  the  injury."     The  court  refused  to  give  above  chargesi 
to  which  defendant  separately  excepted.     There  were  verdict 
and  judgment  for  plaintifi  assessing  his  damages  at  $i,999^ 
Defendant  filed  a  motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  excessive;  the  amount  of  same  was  no^ 
justified  by  the  evidence  as  to  the  damages  sustained;  that  it 
was  not  shown  that  plaintifi's  injury  was  permanent;    be- 
cause, under  the  allegations  of  the  complaint,  plaintifi  was 
not  entitled  to  recover  damages  for  mental  and  physical  pain 
and  suffering  after  the  day  of  the  injury  and  up  to  the  time  of 
the  trial;  because  the  verdict  was  contrary  to  the  great 
weight  of  the  evidence  in  this:  that  the  weight  of  the  evidence 
did  not  show  that  the  injury  was  caused  by  the  defect- 
ive condition  of  the  track  or  by  the  negligence  of  the  engi- 
neer.    Said  motion  was  denied,  and  defendant  duly  excepted. 

Hnmes,  Shefiey  &  Speake,  for  appellant. 
A.  H.  Carmichael,  for  appellee. 

McCLELLAN,  C.  J.  We  read  the  fifth  count  to  aver  that 
the  train  of  cars  upon  which  plaintifi  was  in  discharge  of  his 
duties  as  a  brakeman  was  derailed,  and  plaintifi  thereby 
injured,  in  consequence  of  its  being  run  by  the  engineer  in 
charge  at  a  rate  of  speed  which  was  reckless;  that  is,  negli- 
gent, and  nnregardf  ul  of  consequences,  and  dangerous.  This 
is  a  sufficient  averment  of  negligence  under  the  decisions  of 
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this  court.  It  is  much  the  same  as  an  averment  that  the 
engineer  so  negligently  run  his  engine  as  to  cause  the  derail- 
ment, and  injury  to  plaintifl.  Louisville  &  Nashville  Rail- 
road Company  v.  York,  Admrx.,  128  Ala.  305,  309,  30  South. 
676. 

The  averment  of  the  sixth  count  that  the  defect  in  defend- 
ant's track  which  caused  the  injury  ''arose  from,  or  had    not 
been  discovered  or  remedied  owing  to,  the  defendant*s  ne^rli- 
gence,  or  the  negligence  of  some  person  in  the  service  of  the 
defendant,  and  intrusted  by  the  defendant  with  the  duty    of 
seeing  that  said  track  was  in  proper  condition,"  etc.,  is  a 
necessary  averment  under  the  statute,  is  well  made  substan- 
tially in  the  language  of  the  statute,  and  is  sufficient,  as  has 
been  expressly  held,  without  averring  the  name  of  the  person 
so  intrusted.     Whether   the  defect  arose  from  defendant's 
personal  negligence  or  of  a  person  ''intrusted"  in  that    be- 
half, and,  if  the  latter,  his  name,  are  facts  best  known,  in  the 
nature  of  things,  to  the  defendant;  and  the  averment  as  here 
made  is  not  only  sufficient  in  all  cases,  but  in  many  it  is   the 
only  averment  that  can   be  made.     Columbus  &  Western 
Ry.  Co.  V.  Bradford,   86  Ala.    574,    579,  580,   6  South.    90; 
Woodward   Iron   Co.   v.  Herndon,  Adm*r,  114  Ala.  191,  215, 
21  South.  430. 

The  eighth  count  was  not  open  to  the  objections  taken  by 
the  demurrer.  It  sufficiently  charges  damnifying  negligence 
on  the  part  of  the  defendant's  engineer  in  the  management 
of  his  engine  (Railroad  Co.  v.  York,  supra),  and  it  in  effect 
avers  the  surname  of  the  engineer,  and  that  his  Christian 
name  is  unknown  to  plaintiff.  It  was  not  necessary  for 
plaintiff  to  aver  that  he  had  made  diligent  effort  to  ascertain 
the  engineer's  full  name,  but  had  failed  to  ascertain  it. 

The  witness  Stewart  was  shown  to  be  skilled  and  expe- 
rienced in  respect  of  track  construction  and  track  conditions. 
He  was  competent  to  give  the  opinions  elicited  from  him 
to  the  effect  that  the  track  at  the  point  of  the  derailment  was 
in  a  defective  and  unsafe  condition. 

So  with  the  witness  Shea,  in  respect  of  the  speed  of  the 
train  at  the  moment  of  derailment.  He  had  had  long  ex- 
perience as  a  brakeman.  His  duties  bad  to  do  with  the 
regulation  of  the  speed  of  the  train  under  the  varying  cir- 
cumstances of  curve,  grade,  and  the  like,  incident  to  a  line 
of  railway.  He  knew  what  was  understood  to  be  a  safe  rate 
of  speed  down  the  grade  and  around  the  curve  at  the  point  of 
this  derailment.  His  experience  especially  qualified  him  to 
judge  the  speed  of  this  train  at  that  point.  He  was 
entitled  as  an  expert  to  give  his  opinion  on  each  of  these 
matters,  and  to  further  state  it  as  his  opinion  that  the  train, 
at  the  time  and  place  in  question,  was  running  at  a  dan- 
gerously high  speed;  or,  in  other  words,  that  the  rate  at 
which  he  said  it  was  going — about  20  miles  an  hour — was  a 
dangerous  rate  of  speed. 
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Each  coant  of  the  complaint  was  supported  by  tendencies 
of  the  evidence,  which  made  a  case  under  each  for  the  de- 
termination of  the  jury;  and  these  tendencies  were  su£B- 
ciently  strong  in  support  of  one  or  more  of  the  counts  as  to 
render  it  impossible  for  us  to  affirm  that  the  circuit  court 
erred  in  overruling  defendant's  motion  for  a  new  trial  in  so 
far  as  that  motion  was  rested  on  the  ground  that  the  verdict 
was  contrary  to  or  not  sustained  by  the  evidence.  Nor  can 
we  affirm  that  the  court  erred  in  its  conclusion  that  the  ver- 
dict was  not  excessive  in  amount.  Hence  our  conclusion 
that  the  court  properly  refused  to  give  the  affirmative  charge 
requested  by  the  defendant  upon  the  whole  case  and  upon 
each  count,  and  that  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

The  case  made  by  the  evidence  under  the  sixth  count  is 
essentially  different  from  that  of  Davis  v.  Miller,  109  Ala. 
§89,  19  South.  699.  There  the  overwhelming  weight  of  evi- 
dence showed  that  the  cause  of  the  derailment  was  the  pres- 
ence of  Miller's  body  under  the  cars,  and  not  any  defect  in 
the  track.  Indeed,  the  evidence  greatly  preponderated  to 
show  that  there  was  no  defect.  Here  there  is  abundant  evi- 
dence of  a  flagrantly  defective  condition  of  the  track  at  the 
point  of  the  derailment.  But  it  is  said  that  the  evidence 
shows  that  these  defects  did  not  cause  the  derailment,  for 
that  it  appeared,  beyond  dispute  that  a  wheel  of  one  of  the 
cars  mounted  a  rail  short  of  the  point  where  the  cars  left  the 
track  and  smashed  it  all  to  pieces,  and  that  the  defects  shown 
in  the  evidence — rotton  cross-ties  all  along  there,  old,  worn 
and  inadequate  rails,  etc. — could  not  have  possibly  caused 
the  wheel  to  mount  the  rail,  but  tended  only  to  cause  the 
rails  to  spread  away  from  each  other,  the  effect  of  which 
would  have  been  obviously  to  let  the  wheels  down  on  the 
ties  between  the  rails,  etc.  The  fault  of  this  position  lies  in 
its  assumption  that  the  mounting  of  a  rail  by  a  wheel  of  one 
of  the  cars  was  the  beginning  of  the  trouble  and  the  cause  of 
the  derailment.  This  does  not  necessarily  follow  at  all. 
Non  constat,  but  this  was  itself  caused  by  the  derailment  of 
cars  in  front  of  this  one,  or  front  wheels  of  this  car.  There 
was  ample  reason  on  the  evidence  for  the  jury  to  so  find — to 
conclude  that  other  cars  in  front  of  this,  or  wheels  in  front  of 
this,  left  the  track  in  consequence  of  its  defective  condition, 
and  caused  this  wheel  to  mount  the  rail;  that,  in  other 
words,  this  mounting  of  the  rail  was  a  consequence,  and  not 
the  cause,  of  the  derailment.  Indeed,  that  is  the  most  rea- 
sonable conclusion  open  to  the  jury  on  the  evidence.  The 
fact  that  other  trains  passed  safely  over  this  track  a  short 
time  before  this  occurrence  did  not  preclude  such  finding  by 
the  jury.  It  may  well  be  that  these  very  preceding  trains  so 
aggravated  the  defective  condition  of  the  track  as  to  render  it 
incapable  of  bearing  the  weight  and  motion  of  the  cars  which 


520       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Northern  Ala.  Ry.  Co.  v.  Shea 

were  tbrowa  ofi.  Nor  does  the  fact  that  the  engine  of  this 
train,  heavier  than  the  cars,  passed  safely  on  this  occasioa, 
demonstrate  that  the  cars  were  not  derailed  in  consequence 
of  a  defective  track.  It  may  well  be  that  cars  in  a  train* 
especially  on  a  defective  track,  ranning  down  a  steep  grade 
around  a  curve,  would  have  imparted  to  them  a  swaying* 
lateral,  jerky  motion,  more  likely  to  spread  a  track  or  brea.k 
light  rails  attached  to  insecure  rotten  ties  than  would  be  the 
more  regular  and  direct  motion  of  the  heavier  engine. 

One  averment  of  the  sixth  count  descriptive  of  the  alleged 
defective  condition  of  the  track  is  that  the  rails  were 
^'insecurely  fastened  to  the  cross-ties."  It  is  insisted  for 
appellant  that  there  is  no  proof  of  this  averment.  We  can- 
not concur  in  this  view.  The  evidence  was  overwhelminsr 
that  the  ties  were  rotten.  The  jurors'  common  knowledge 
was  sufficient  to  afiord  them  necessary  assurance  that  rotten 
wood  will  not  hold  a  nail  or  spike,  and  to  justify  their  find- 
ing that  the  rails  were  not  securely  spiked  to  this  rotten 
wood. 

.  There  was  evidence  by  the  engineer  himself  that  the  proper 
speed  coming  down  this  grade  and  around  this  curve  was  8 
or  lo  miles  an  hour.  There  was  other  evidence  that  he 
brought  his  train  down  there  on  this  occasion  at  a  speed  of 
from  IS  to  2o  miles  an  hour,  and  that  this  was  an  improper 
and  dangerous  speed.  This  was  clearly  sufficient  to  justify 
a  finding  on  the  part  of  the  jury  that  he  was  guilty  of  negli- 
gence in  the  management  and  running  of  his  engine. 

On  the  question  of  plaintifi's  alleged  contributory  negli- 
gence, the  utmost  that  can  be  said  is  that  there  wps  some 
evidence  tending  to  show  that  he  was  not  duly  diligent  in 
putting  on  the  brakes  of  which  he  had  charge  as  the  train 
ran  down  this  grade,  leaving  it  an  issue  for  the  jury  under 
the  fifth  and  eighth  counts  whether  he  was  negligent  in  that 
respect,  and,  if  so,  whether  such  negligence  contributed  to 
his  injury.  Trainmen  do  not  assume  the  risks  of  defective 
track  conditions.  They  have  a  right  to  assume  that  the  track 
is  safe.  It  is  not  their  duty,  but  the  duty  of  other  eniployees, 
to  keep  it  in  proper  condition.  The  acquaintance  which  train- 
men are  required  to  have  with  the  premises,  and  to  acquire 
which  they  are  carried  over  the  road  on  trains  before  being 
put  in  charge  of  trains,  is  more  an  acquaintance  with  the 
line,  so  to  say,  than  with  the  track.  They  must  know,  and 
in  the  way  indicated  they  are  taught,  the  conditions  of  the 
line  in  respect  of  stations,  stopping  places,  switches,  sidings, 
grades,  curves,  and  distances.  With  these  things  they  have 
to  do;  but  not  with  the  track  itself  in  respect  of  its  condi- 
tion and  maintenance.  This  plaintiff,  a  brakeman,  was  not 
charged  with  knowledge  of  the  defects  in  this  track,  but,  to 
the  contrary,  had  a  right  to  assume  without  investigation  that 
the  track  was  in  good  and  safe  condition.     Charge  2i   was 
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therefore  properly  refused.  Ga.  Pac.  Ry.  Co.  v.  Davis,  92 
Ala.  300,  308,  309,  9  South.  252,  25  Am.  St.  Rep.  47;  K.  C. 
M.  &  B.  R.  R.  Co.   V.  Webb,  97  Ala.    157,    "   South.    888. 

Charge  26  was  also  properly  refused.  We  follow  the  ex- 
ample of  appellant's  counsel  in  pretermitting  discussion  of  it. 

Affirmed. 

TYSON,  SIMPSON,  and  ANDERSON,  JJ.,  concur. 


MURPHY  V.  GRAND  TRUNK  RY.  CO. 
(Supreme  Court  of  New  Hampshire,  Coos,  July  19, 1904.) 

[58  Atl.  Rep.  835.] 

Injury  to  Conductor — Knowledge  of  Dsfects — Assumption  of  Risks.* 
Plaintiff,  the  conductor  of  a  freight  train,  was  injured  while  assist - 
iog  in  reassembling  it  after  it  had  broken  into  four  sections  while  in 
traiasit,  by  reason  of  a  defective  autdmatic  coupler  attached  to  one  of 
the  cars,  of  which  plaintiff  had  no  knowledge  until  the  train  had  broken 
in  two.  Though  it  was  no  part  of  plaintiff's  duty  to  assist  in  reassemb- 
ling the  train  after  he  had  found  out  the  trouble  and  its  cause,  he  en- 
deavored so  to  assist,  and  was  injured  while  endeavoring  to  detach  a 
chain  which  had  been  used  in  moving  one  of  the  cars,  by  the  brakeman's 
failure  to  ascertain  where  plaintiff  was  before  giving  a  signal  to  the 
engineer  to  start  his  engine,  by  the  engineer's  failure  to  ring  the  bell 
before  he  started,  or  by  plaintiff's  failure  to  give  the  engineer  a  stop 
aigoal  before  going  between  the  cars :  held  that,  in  the  absence  of 
evidence  that  plaintiff  did  not  know  of  and  fully  appreciate  the  danger 
that  would  naturally  result  from  the  happening  of  any  one  or  all  of 
inch  acts,  he  assumed  the  risk  thereof. 

8anf>e — Same — Sams. 

Where  plaintiff,  the  conductor  of  a  freight  train,  was  injured  while 
attempting  to  reassemble  it  after  it  had  broken  into  parts  by  reason  of 
a  defective  coupler,  and  the  rules  of  the  company  made  it  plaintiff's  duty 
when  there  was  an  accident  to  find  out  what  caused  it,  in  the  absence 
of  evidence  that  if  plaintiff  had  used  ordinary  care  in  examining  the 
couplers  he  would  not  have  discovered  the  defect,  he  would  be  presumed 
to  have  known  that  the  coupler  was  defective  at  the  time  he  ordered  the 
brakeman  to  use  it. 

Transferred  from  Superior  Court;  Stone,  Judge. 

Action  by  Charles  J.  Murphy  against  the  Grand  Trunk 
Railway  Company  for  injuries.  At  the  close  of  plaintiff's 
evidence,  defendant  moved  for  nonsuit,  which  was  denied, 
and,  after  verdict  in  favor  of  plaintiff,  the  case  was  trans- 
ferred to  the  Supreme  Court  for  a  hearing  on  defendant's  ex- 
ception to  the  denial  of  such  motion.     Exception  sustained. 

The  plaintiff's  evidence  tended  to  prove  the  following 
facts:  At  the  time  of  his  injury,  the  plaintiff  had  been  em- 
ployed by  the  defendant  for  about  seven  years,  and  had 
served  as  conductor  for  three  and  a  half  years.  On  October 
30,  1901,  his  run  was  from  Portland,  Me.,  to  Island  Pond,  Vt. 
He  started  from  Portland  with  a  freight  train   of  60  cars  at 

*See  extensive  note  appended  to  Hewitt  v,  Kast  Jordan  Lumber  Co. 
(Mich.),  13  R.  R.  R.  212,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  212. 
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about  half  past  5  in  the  morning.     He  bad  nothing   to  do 
witb  making  up  tbe  train.     A  knuckle  (a  part  of  an  automatic 
coupler)  on  tbe  sixtb  car  from   tbe  rear  of  tbe  train  was  so 
defective  tbat  tbe  train  separated  wben  about  four  miles  from 
Portland,  and  near  Falmoutb;  tbe  immediate  efiect  of  the 
separation  being  to  set  tbe  brakes  on  nearly  every  car.     Tfais 
caused  two  otber  couplings  to  separate,  breaking  tbe  train 
into  four  sections.     Tbe  first  section  consisted  of  one  car, 
tbe  second  and  tbird  sections  of  from  20  to  30  cars  each, 
and  tbe  rear  section  of  S  cars  and  tbe  caboose.     Sucb   acci- 
dents are  not  uncommon,  and  wben  one  bappens  it  is  the 
duty  of  tbe  conductor  to  first  send  out  flagmen,  and  tben    to 
learn  tbe  cause  of  the   accident,  and  remedy  it,  if  possible. 
In  doing  tbis  work,  the  whole  train  ::rew  act  under  tbe  con- 
ductor's orders.     When  tbe  wreck  occurred,  tbe  plaintiff  sent 
tbe  rear  brakeman  back  to  flag  trains,  and  tben  walked  to  the 
locomotive,  and  directed  tbe  engineer  to  put  tbe  forward  car 
on  tbe  Falmoutb  siding.     While  tbis  was  being  done,    he 
fastened  tbe  second  and  tbird  sections  together  with  a  chain, 
and  directed  tbe  engineer  to  draw  them   upon  tbe ''passing: 
track"   at  Falmoutb.     An  attempt  to  execute  this    order 
having  failed,  the  engineer  drew  the  second  section  upon  the 
passing  track,  and  then  backed  the  locomotive  down,   and 
chained  it  to  the  third  section.     At  this  juncture  another 
train  arrived,  and  the  plaintiff  decided  to  have  the  locomotive 
which  drew  the  latter  push  the  tbird  and  fourth  sections  of 
his  train  upon  the  passing  track.     In  the  execution  of  this 
design,  he  walked  back  to  the  rear  of  his  train,  and  gave  the 
necessary  orders  to  the  rear  brakeman,  who  signaled  to  tbe 
engineer,  and  the  latter  coupled  his  locomotive  to  the  fourth 
section.     The  plaintiff  and  brakeman  tben  mounted   tbe  car 
where  the  first  break  occurred,  but  not  that  equipped  with 
the  defective  coupler,  and  the  section  was  pushed  up  to  where 
tbe  third  stood.     The  plaintiff  tben  directed  the  brakeman 
to  couple  the  two  sections,  and  started  toward  tbe  head  of 
the  train,  to  disconnect  the  locomotive.     About  the  time  be 
reached   his  destination,  tbe  two   sections  came  together. 
The  plaintiff  thought  the  coupling  was  made,  but  he  did  not 
stop  to  see  whether  it  was  or  not,  nor  did   be  give  the  engi- 
neer tbe '^stop"  signal,   usually  given   when   work  is  to  be 
done  between   cars,  but  stepped   in   between  tbe  locomotive 
and  the  car  to  which  it  was  attached,  for  the  purpose  of  tak- 
ing off  the  chain.     Tbe  coupling   had   not  been   made,  and 
wben  the  brakeman   learned  this  he   gave  tbe  engineer  the 
signal  to  ''slack  back."     Tbe  brakeman  looked  at  the  coupler 
on  the  end  of  the  third  section,  found   it  defective,  fixed  it, 
and  gave  the  engineer  the  signal  to  come  ahead.     At  this 
attempt  the  coupling    was    made.     Wben  the    cars  came 
together  the  shock  moved  the  whole  of  the  tbird  section 
ahead,  caught  tbe  plaintiff  between  the  forward  car  and   tbe 
locomotive,  and  caused  the  injuries  complained  of.    At  tbe 
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time  of  giving  the  last  signal,  the  brakeman  thought  he  saw 
the  plaintifi  standing  beside  the  track  near  the  locomotive; 
bat  the  person  he  in  fact  saw  was  the  head  brakeman.  The 
plaintifi  knew  that  aatomatic  couplers  sometimes  fail  to 
onite  on  the  first  impact,  and  that  if  a  stop  signal  was  given 
to  the  engineer  he  would  not  start  until  he  was  signaled  to 
do  so. 

Daniel  J.  Daley,  Herbert  I.  Goss,  and  Drew,  Jordan,  Buck- 
ley &  Shurtlefl,  for  plaintiff. 

Clarence  A.  Hight,  Leroy  L.  Hight,  and  Chamberlin  & 
Rich,  for  defendant.r"'"^*** 


»-i^ 


YOUNG.'J.MThe^Honly  '  ground  on  which  the  plaintiff 
claims  to  recover  is  the  defendant's  failure  to  furnish  him 
with  suitable  instrumentalities  with  which  to  do  his  work; 
so  the  only  questions  raised  by  the  defendant's  motion  are 
whether  there  was  any  evidence  from  which  it  could  be  found 
(i)  that  the  defendant's  failure  to  equip  this  car  with  a 
suitable  coupler  was  the  legal  cause  of  his  injuries;  (2)  that 
the  danger  from  using  this  coupler  in  the  condition  it  was  in 
at  the  time  of  the  accident  was  not  a  risk  he  assumed;  and 
(3)  that  he  was  free  from  fault  at  that  time.  Only  one  of 
these  questions  will  be  considered,  for  although  whether  the 
plaintiff  was  free  from  fault,  and  whether  the  cause  of  a  dan- 
gerous situation  is  the  legal  cause  of  an  accident  that  re- 
sults from  that  situation,  are  both  questions  of  fact  (Ela  v. 
Cable  Co.,  71  N.  H.  i,  51  Atl.  281;  Aldrich  v.  Railroad^  67 
N.  H.  380,  36  Atl.  252;  Nashua  Iron  &  Steel  Co.  v.  Railroad, 
62  N.  H.  159,  164),  it  will  not  be  necessary  to  consider  them; 
for,  if  it  is  conceded  that  the  defective  coupler  was  a  con- 
tributing cause,  and  not  merely  the  occasion,  of  the  acci- 
dent, and  that  he  was  free  from  fault,  he  cannot  recover 
because  it  conclusively  appears  that  the  danger  from  using 
the  coupler  in  the  condition  it  was  in  at  the  time  of  the  acci- 
dent was  a  risk  he  assumed. 

It  is  the  general  rule  that  every  one  who  voluntarily  takes 
a  particular  position  assumes  the  risk  of  all  the  dangers  inci- 
dent to  remaining  there  of  which  he  either  knows  or  would 
know  if  he  used  ordinary  care.  Miner  v.  Railroad,  153  Mass. 
398,  26  N.  E.  994.  By  this  is  only  intended  that  he  assumes 
the  risk  of  all  the  dangers  of  the  situation  that  are  apparent 
to  his  observation;  for  he  does  not  assume  a  risk  when  for 
any  reason  he  could  not  be  expected  to  apprehend  it.  De- 
mars  V.  Company,  67  N.  H.  404,  406,  40  Atl.  902.  So  the 
test  to  decide  whether  a  person  assumes  the  risk  of  a  par- 
ticular danger,  when  it  appears  that  he  in  fact  did  not  know 
of  it,  is  to  inquire  whether  or  not  an  ordinary  man  would 
have  known  of  it. 

The  reason  why  every  one  who  voluntarily  enters  into  any 
situation  is  held  to  assume  the  risk  of  all  dangers  he  knows 
are  incident  to  remaining  there  is  obvious.     When  a  person 
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invites  others  to  come  upon  bis  premises,  either  to  work,  to 
play,  to  trade,  or  to  do  any  of  the  numerous  things  which 
are  included  in  the  ordinary  affairs  of  life,  the  law  imposes 
on  him  the  duty  of  doing  what  the  ordinary  man  would  do 
under  similar  circumstances,  or,  in  other  words,  the  duty  of 
using  ordinary  care,  to  protect  bis  guests  from  injury;  and  it 
also  imposes  on  his  guests,  for  his  benefit,  the  duty  of  using 
the  same  care  to  avoid  being  injured.  He  may  perform  his 
duty  in  this  reapect  in  either  of  two  ways:  be  may  keep  bis 
premises  in  such  condition  that  they  are  suitable  for  the  pur- 
poses for  which  be  is  using  them,  or  he  may  notify  bis  guests 
of  the  dangers  incident  to  coming  upon  or  remaining  on 
unsuitable  premises.  No  one  is  required  to  do  a  use- 
less thing, ^  so  be  is  not  required  to  notify  bis  guests 
of  dangers  incident  to  remaining  on  his  premises  with  which 
they  are  already  familiar.  It  follows  that  he  owes  his  guests 
no  duty  whatever  in  respect  to  the  dangers  incident  to  com- 
ing upon  his  premises  of  which  they  know,  or  would  have 
known  if  they  had  used  ordinary  care;  for  the  law  charges 
them,  not  only  with  all  the  knowledge  they  baye  in  respect 
to  the  dangers  of  the  situation,  but  also  with  all  the  knowl- 
edge they  would  have  had  if  they  had  used  such  care.  Shea  v. 
Railroad,  69  N.  H.  361,  41  Atl.  774.  the  relation  of  master 
and  servant  is  a  voluntary  undertaking;  so  the  law  imposes 
on  the  servant  the  risk  of  all  the  dangers  of  the  employment 
of  which  be  either  knows  or  would  have  known  if  be  bad 
used  ordinary  care.  This  includes  the  risk  of  the  dangers 
which  arise  from  the  use  of  defective  instrumentalities  and 
from  the  negligence  of  fellow  servants.  Galvin  v.  Pierce, 
72  N.  H.  79,  54  Atl.  1014;  Hill  v.  Railroad,  72  N.  H.  518, 
57  Atl.  924;  O'Hare  v.  Company,  71  N.  H.  104,  51  Atl.  257, 
93  Am.  St.  Rep.  499;  McLaine  v.  Company,  71  N.  H.  294, 
52  Atl.  545.  58  L.  R.  A.  462,  93  Am.  St.  Rep.  522;  Fifield  v. 
Railroad,  42  N.  H.  225,  240. 

Although  a  servant  does  not  assume  the  risk  of  a  danger  of 
which  be  did  not  learn  until  so  soon  before  he  was  injured 
that  after  learning  of  it  he  could  not  have  left  the  service  in 
safety  (Olney  v.  Railroad,  71  N.  H.  427,  52  Atl.  1097),  it  is 
entirely  immaterial  when  he  learned  of  the  danger  if  after  be 
knew  of  it  he  could  have  left  the  service.  If  he  remains 
after  be  knows  of  it,  the  law  imposes  on  him  the  risk  incident 
to  remaining.  Henderson  v.  Williams,  66  N.  H.  405,  23  AtL 
365.  Neither  is  it  material  how  the  dangerous  situation  was 
created;  for  if  a  servant  continues  with  the  master  after  be 
knows  of  the  danger,  the  law  imposes  on  him  the  risk  inci- 
dent to  remaining,  whether  the  dangerous  situation  arose 
from  natural  causes,  or  was  created  by  the  master's  negli- 
gence.    Leazotte  v.  Railroad,  70  N.  H.  5,  45  Atl.  1084. 

The  breaking  apart  of  the  train  caused  the  plaintiff  no  in- 
jury. After  the  several  sections  came  to  rest,  be  stepped  to 
the  ground   unharmed.     The    original  dangerous  situation 
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created  by  the  defendant's  negligence — the  operation  of  a 
train  containing  cars  connected  by  a  defective  coupler — was 
ended.     Assuming    tbat    the    separated  train  also  consti- 
tuted a   dangerous  situation  due  to  the  defendant's  negli- 
gence, the  plaintifi  ran  no  risk  unless  he  elected  to  engage  in 
the  work  of  reassembling  the  train.     If  the  danger  was  due 
to  the  defendant's  failure  to  comply  with  the  obligations  of 
its  contract,  the  plaintifi,  having  performed   his  duty  of  pro- 
tecting his  train  under  the  rules,  would  be  under  no  obliga- 
tion to  engage  in  the  work  of  correcting  the  results  of  its 
negligence,  unless  his  contract  of  employment  required  him 
to  reassemble  the  train  regardless  of  the  cause  of  its  breaking 
apart.     He  would  have  both  a  legal  reason  and   a  physical 
opportnnity  to  refuse  the  service.     Whether  or  not  it  was 
his  duty,  as  a  conductor,  to  endeavor  to  reassemble  the 
train,  broken  apart  because  of  the  defendant's  negligence,  is 
immaterial.     If  he  remained  because  he  was  willing  to  waive 
the  defendant's  breach  of  contract,  or  if  it  was  because  his 
contract  required  him  to  remain  under  the  circumstances, 
the  result  would  be  the  same.     In  either  event  the  law  would 
ipapose  on  him  the  risk  of  all  the  dangers  incident  to  assemb- 
ling his  train  in  the  condition  the  cars  were  in  at  that  time, 
of  which  he  either  knew  or  would  have  known  if  he  had  used 
ordinary  care.     So  the  only  question  which  it  is  necessary  to 
consider,   to  determine    whether  he  assumed  the  risk,   is 
whether  or  not  he  knew  of  the  danger  which  was  the  imme- 
diate cause  of  his  injury.     The  evidence  shows  that  the  direct 
causes  of  his  injury  were  the  brakeman's  failure  to  find  out 
where  the  plaintifi  was  before  he  gave  the  engineer  the  signal 
to  start  hi3  engine,  the  engineer's  failure  to  ring  the   bell  be- 
fore he  started,  and  the  plaintifi's  failure  to  give  the  engi- 
neer a  stop  signal;  for,  notwithstanding  the  defective  coupler, 
DO  accident  would  have  happened  if  he  had  given  the  engi- 
neer a  stop  signal  before  he  stepped   between  the  cars,  or  if 
the  engineer  bad  rung  his  bell  before  he  started  his  engine, 
or  if  the  brakeman  had  found  out  where  the  plaintifi  was  be- 
fore he  gave  the  engineer  the  signal  to  go  ahead.     All  these 
concurred,  both  in   point  of  time  and  causation,  to  produce 
the  injury,  and  there  is  no  evidence  from  which  it  could  be 
found  that  the  plaintifi  did  not  know  of  and  fully  appreciate 
the  danger  that  would  naturally  result  from  the  happening  of 
any  one  or  all  of  them;  so  it  must  be  held  that  the  causes  of 
his  injury  were  the  risks  he  assumed. 

Conceding  that  the  defective  coupler  was  a  contributing 
cause,  and  not  merely  the.  occasion,  of  the  accident,  there  is 
DO  force  in  the  plaintifi's  contention  that,  because  he  did  not 
have  actual  knowledge  of  the  particular  defect  which  caused 
the  coupler  to  separate  and  wreck  the  train,  he  did  not  assume 
the  risk  incident  to  using  the  coupler  in  the  condition  it  was 
in  when  the  accident  happened;  for  when  it  is  a  person' s 
daty  to  know   anything,  the  law  will  charge  him,  not  only 
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with  all  the  knowledge  he  has  in  respect  to  the  matter,  bat 
also  with  all  he  would  have  had  if  he  had  used  ordinary  care. 
Davis  V.  Railroad,  70  N.  H.  519.  49  Atl.  108.  The  rales 
made  it  the  plaintifi's  duty,  when  there  was  an  accident,  to 
find  out  what  caused  it.  So  it  was  his  duty  to  examine  the 
couplers  which  had  parted  before  he  used  them,  and  there  is 
no  evidence  from  which  it  could  be  found  that  if  he  had  used 
ordinary  care  in  examininR  them  he  would  not  have  discovered 
the  defect;  so  he  must  be  held  to  have  known  that  the 
coupler  was  defective  when  he  ordered  the  brakeman  to  use  it. 
Exception  sustained.     Verdict  set  aside.     All  concurred. 


RICHEY  V.  SOUTHERN  RY.  CO.  et  aL 
(Supreme  Court  of  South  Carolina,  June  24,  1904.) 

[48  S.  E.  Rep.  285.] 

Injury  to  Engineer — Negligence — Pleading— Admissibility  of  Evidence. 
In  an  action  by  an  engineer  against  a  railroad  company  for  personal 
injuries,  where  the  plaintiff  alleged  negligence  on  the  part  of  the  con- 
ductor, and  also  on  the  part  of  the  railroad  company,  he  could  recover 
on  proof  of  the  negligence  of  servants  other  than  the  conductor. 

8ame-rFailure  to  Provide  Safe  Track — Nonassignable  Duties.* 

Where  an  engine  was  derailed  by  the  failure  of  a  brakeman  to 
properly  set  a  switch,  and  the  engineer  was  injured,  the  accident  re- 
sulted from  the  failure  of  the  master  to  provide  a  safe  track,  the 
responsibility  for  which  could  not  t>e  assigned  by  the  master  to  the 
servant.    By  divided  court. 

Same — Duty  To  Keep  Roadbed  and  Appliances  in  Safe  Condition. f 

An  instruction  that  it  is  the  duty  of  a  railroad  company  to  keep  its 
roadbed  and  appliances  in  proper  and  safe  condition  for  the  safety  of 
its  employees  is  proper. 

Instructions. 

An  indtruction  based  on  a  principle  of  law  not  applicable  to  the 
pleadings  is  properly  refused. 

Woods  and  Jones,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Abbeville 
County;  Dantgler,  Judge. 

Action  by  R.  A.  Richey  against  the  Southern  Railway 
Company,  the  Columbia  &  Greenville  Railway  Company,  and 
Les  Moore.  From  a  judgment  for  plaintiff,  defendants  ap- 
peal.    Affirmed. 

*As  to  what  are  the  duties  of  a  railroad  company  which  it  cannot 
delegate,  so  as  to  escape  liability  for  injuries  to  its  employees  under 
the  fellow  servant  doctrine,  see  foot-note  appended  to  Mcl/ean  v,  Pere 
Marquette R.  Co.  (Mich.),  13  R.  R.  R.  544,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
544. 

f  As  to  the  liabilities  of  railroad  companies  for  injuries  to  their  em- 
ployees from  unsafe  tracks  and  roadbeds,  see  foot-note  appended  to 
Birmingham  Traction  Co.  v,  Reviile  (Ala.)>  9  R.  R.  R.524,  32  Am.  & 
£ng.  R.  Cas.,N.  8.,  524,  where  all  the  preceding  authorities  in  this 
aeries  are  collected  ;  Mctrean  t.  Pere  Marquette  R.  Co.  (Mich.),  13  R.  R. 
R.  544,  36  Am.  &  Bug.  R.  Cas.,  N.  S.,  544. 
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T.  P.  Cotbraa,  for  appellants. 
Wiu.  N.  Graydon,  for  respondent. 

GARY,  A.  J.  This  is  an  action  (or  damages  on  account  of 
injaries  sustained  through  the  alleged  negligence  of  the  de- 
fendants. The  jary  rendered  a  verdict  against  the  defendants 
for  $12, 500. 

As  some  of  the  questions  presented  by  the  exceptions  arise 
under  the  pleadings,  it  is  deemed  advisable  to  set  out  certain 
parts  of  them.  The  first,  second,  and  third  paragraphs  of  the 
complaint  contain  merely  formal  allegations,  and  the  fourth 
paragraph  alleges  that  the  defendant  Les  Moore  was  a  con- 
ductor in  charge  of  the  train  of  cars  at  the  time  hereinafter 
mentioned.     The  other  allegations  thereof  are  as  follows: 

''(s)  That  on  the  20th  day  of  March,  1902,  plaintiff  was,  and 
hid  been  for  seveal  years,  an  engineer  in  the  employment  of 
the  defendant  Sonthern  Railway  Company,  and  on  the  20th 
day  of  March,  1902,  was  engaged  in  running  an  engine  on  the 
Colombia  &  Greenville  Railroad,  and  the  conductor  in  charge 
of  said  train  was  the  defendant  Les  Moore. 

*H6)  That  the  train  run  by  the  plaintiff  was  a  freight 
train,  and  plaintiff  was  ordered  by  the  conductor,  Les  Moore« 
to  put  some  cars  of  coal  on  the  coal-chute  tracks,  so  that  they 
coQld  be  unloaded  into  the  coal  bins,  which  coal  chute  was  sit- 
uated at  Hodges,  a  station  in  Greenwood  county,  between 
Columbia  and  Greenville,  on  the  Columbia  &  Greenville 
Railroad. 

'H7)  That,  in  order  to  get  to  the  point  where  the  said  cars 
were  to  be  placed,  plaintiff  had  to  run  his  engine  and  the  car 
o{  coal  he  was  ordered  to  place  out  on  a  side  track  or  spur 
track  leading  up  to  said  coal  chute,  and  said  side  track  or  spur 
track  was  up  a  steep  grade,  and  was  known  to  the  defendants 
to  be  dangerous  to  go  up  and  down. 

''(8)  That  on  said  20th  day  of  March,  1902,  at  about  half 
past  8  o'clock  p.  m.,  the  said  defendant  Southern  Railway 
Company  and  its  conductor,  Les  Moore,  carelessly  and  neg- 
ligently, wrongfully,  and  unlawfully  caused  the  'monkey 
switch'  to  be  unsecurely  and  improperly  fastened,  and  left 
open  and  uncared  for,  in  consequence  of  which  said  engine 
and  tender  coming  down  said  side  track  or  spur  track  from 
said  coal  chute  or  bins,  by  the  negligence  and  carelessness  of 
the  defendants,  as  above  stated,  was  derailed  and  turned  over, 
and  this  plaintiff  was  permanently  and  seriously  injured  in 
Us  spine,  and  has  been  incapable  of  doing  any  work  since, 
has  suffered  excruciating  pains  and  has  had  to  spend  a  large 
amount  for  drugs  and  medical  attention,  all  to  his  damage  in 
the  sum  of  $25,000. 

"(9)  That  it  was  the  special  duty  of  the  defendant  Les 
Moore,  who  was  conductor  on  said  train,  to  have  been  with 
said  train  and  looked  after  said  track,  and  seen  that  it  was  in 
proper  condition ;  but  said  conductor,  in  violation  of  his 
i^iy,  and  unmindful  of  the  obligation  resting  on  him,  care- 
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lessly,  negligently,  wrongfully,  and  unlawfully  left  said  train» 
and  failed  to  go  to  the  coal  chute,  but  stayed  at  the  depot  a 
distance  of  six  or  eight  hundred  yards  from  said  coal  cbute^ 
and  was  there  when  said  engine  was  derailed,  and  thus  con- 
tributed to  said  wrong  and  injury,  to  the  damage  of  the 
plaintifi  $25,000. 

''(10)  That  plaintifi!  was  an  experienced  engineer,  and  was 
making  at  the  time  he  was  injured  from  $125  to  $130  per 
month,  but,  owing  to  the  careless,  negligent,  wrongful*  and 
unlawful  conduct  of  the  defendant,  hereinabove  set  forth,  the 
plaintifi  has  been  seriously  and   permanently  injured/'  etc. 

The  defendants  denied  the  material  allegations  of  the  com- 
plaint, and  alleged  that  the  injury  was  caused  by  the  plain- 
tifi's  negligence. 

In  considering  the  questions  raised  by  the  exceptions,  we 
will  follow  the  arrangement  adopted  by  the  appellant's  attor- 
ney in  his  argument.  We  will  first  dispose  of  those  num- 
bered I  and  2,  which  are  as  follows:  ''(i)  Under  the  allega- 
tions of  the  complaint  should  the  plaintifi  have  been  allowed 
to  recover  upon  proof  of  the  negligence  of  any  other  servant 
of  the  company  than  Moore,  the  conductor?  (2)  If  not,  is 
there  any  evidence  tending  to  show  negligence  on  the  part 
of  Moore,  the  conductor?"  By  reference  to  paragraphs  8 
and  9  of  the  complaint,  it  will  be  seen  that  plaintifi  not 
only  alleges  negligence  on  the  part  of  Les  Moore,  the  con- 
ductor, but  likewise  on  the  part  of  the  Southern  Railway 
Company.     This  disposes  of  both  the  said  questions. 

The  third  question  argued  by  the  appellants*  attorney  is  as 
follows:  ''(3)  If  the  plaintifi  could  rely  upon  the  negli- 
gence of  Latimer,  the  brakeman,  was  Latimer's  failure  to 
set  the  switch  the  act  of  a  fellow  servant,  or  a  breach  of  one 
of  the  master's  nonassignable  duties?"  In  the  case  of  Cole- 
man V.  R.  R.,  25  S.  C.  446,  60  Am.  Rep.  516,  it  appeared 
that  Coleman  was  a  laborer  on  a  material  train  of  which 
Grififin  was  the  conductor;  that,  after  their  day's  work,  the 
train  was  run  to  the  station  at  Eastover,  and,  arriving 
there  a  little  after  sundown,  the  conductor,  Grifiin,  had  the 
switch  turned  so  as  to  connect  with  a  side  track  at  that  place, 
and  ran  the  train  on  said  side  track  in  order  to  spend  the 
night.  The  laborers  remained  in  the  shanty  of  the  material 
train.  About  two  hours  thereafter,  the  regular  passenger 
train,  in  passing,  ran  on  the  side  track,  and  into  collision 
with  the  material  train,  by  which  one  man  was  killed  and  the 
plaintifi  was  injured.  The  negligence  alleged  was  in  allow- 
ing the  switch  to  remain  in  connection  with  the  turn-out, 
instead  of  the  main  line.  In  that  case  the  court  uses  this 
language:  ''In  the  view  that  Griffin,  the  conductor,  may 
have  left  the  switch  open  after  using  it,  the  argument  was 
made  that,  although  clear  negligence  on  his  part,  it  was  the 
negligence  of  a  fellow  servant,  for  which  the  company  is  not 
responsible  to  the  plaintifi;  that,  in  reference  to  the  special 
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daty  of  the  coodactor  to  restore  the  switch  to  its  place  in 
conaectioo  with  the  maiD  line,  he  was  not  a  'middleman/ 
repiesenting  the  company,  but  a  mere 'switchman/ doing  the 
daty  of  'a  mere  operative.'    We  do  not  see  clearly  the  dis- 
tinction suggested.     Taking  the  rale  to  be  as  stated  by  Mr. 
Wood  in  his  work  on  Master  &  Servant,  §  438,  it  seems  to  us 
that  the  adjustment  of  the  switches  was  an  important  duty 
resting  on  the  company  no  matter  to  whom  the  performance 
of  that  duty  was  delegated.     Mr.  Wood  says:    'To  formulate 
a  rule  from  these  cases,  it  would   be  as  follows:    Whenever 
the  master  delegates  to  another  the  performance  of  a  duty  to 
his  servants,  which  the  master  has  impliedly  contracted   to 
perform  in  person,  or  which  rests  upon  him  as  an  absolute 
daty,  he  is  liable  for  the  manner  in  which  that  duty  is  per- 
formed by  the  middleman  whom  he  has  selected  as  his  agent, 
and,  to  the  extent  of  the  discharge  of  those  duties  by  the 
middleman,  he  stands  in  the  place  of  the  master,  but  as  to 
all  other  matters  he  is  a  mere  co-servant.'    In  the  late  case 
of  Calvo  V.  Railroad  Company,  23  S.  G.  528  [55  Am.  Rep.  28], 
this  court  held  that  a  locomotive  engineer  and  a  section 
master  of  track  workers  are  not  fellow  servants,  in  the  sense 
that  the  railroad   company  employing  them   would  not  be 
liable  to  one  for  damages  resulting  to  him  from  the  negligence 
of  the  other."     The  court  then  quotes  with  approval  the  fol- 
lowing language  from  tbe  case  of  Calvo  v.  R.  R.  Co.,  to  wit: 
"Now,  it  is  well  settled  that  it  is  the  duty  of  the  master  not 
ooly  to  provide  his  servants,  in  the  first  instance,  with  suita- 
ble and  safe  machinery  and  other  iippliances  to  do  the  work 
for  which  they  are  employed,  but   also  to   keep  the  same  in 
proper  repair;  and  any  negligence  in  the  performance  of  such 
daty,  whether  dons  by  the  master  in  person,  or  by  subordi- 
nate agents  selected  by  him  for  the  purpose,  would  render 
the  master  liable  for  any  injury  sustained  by  one  of  his  serv- 
ants hy  reason  of  such  negligence.     The  question  is  as  to  the 
nature  of  the  duty,  not  as  to  the  rank  or  grade  of  the  person 
employed  to  perform  it.     Is  it  a  duty  which  the  master  owes 
to  his  servants?     Under  the  well-settled  rule  above  men- 
tioned, we  think  that  nothing  can  be  clearer  than  that  it  is 
the  daty  of  a  railroad  company  to  provide  a  suitable  and  safe 
track  over  which  its  locomotive  engineers  and  other  servants 
of  that  class  are  required  to  run  its  trains,  and  that  negli- 
gence on  the  part  of  those  to  whom  it  commits  such  duty  is 
the  negligence  of  the  company."     Proceeding  in  the  Cole- 
man Case,  just  mentioned,  the  court  says:    ''If  it  is  the  duty 
of  the  company  to  provide  a  suitable  and  safe  track,  of  which 
there  is  no  doubt  whatever,  it  is  most  assuredly   no  less  its 
daty  to  keep  in  order  and  rightly  placed  the  switches,  which 
are  certainly  important  parts  of  tbe  track,  and  probably  need- 
)ns  more  strict  attention  than  any  other.     We  do  not  think 
that  the  conductor.  Griffin,  in  respect  to  the  special  duty  of 
t^dJQsting  tbe  switch,  was  a  fellow  servant  of  the  plaintiff* 
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in  the  sense  of  the  rale  relied  on.  See  Couch  v.  C,  C.  &  A. 
R  R.  Co.,  22  S.  C.  557."  Also,  Reed  v.  R.  R..  37  S.  C.  42. 
16  S.  E.  289;  Ganter  v.  Graniteville  Mfg.  Co.,  18  S.  C.  262, 
44  Am.  Rep.  573;  Lasure  v.  Graniteville  Mfg.  Co.,  18  S.  C. 
282. 

Upon  the  request  of  the  appellants'  attorney,  permission 
was  granted  to  review  the  case  of  Coleman  v.  R.  R.,  2$  S.  C. 
446,  60  Am.  Rep.  516.  The  authorities  upon  the  question  of 
fellow  servants  are  numerous  and  conflicting.  The  difficulty 
arise  in  application  of  general  and  well-settled  principles  to 
the  particular  case  under  consideration.  In  transportioir 
passengers  and  freight,  a  railroad  company  is  necessarily 
compelled  to  utilize  and  employ  many  agencies.  The  great 
object  in  view  is  the  operation  of  its  trains  of  cars.  The  law 
imposes  certain  duties  upon  the  master,  which  public  policy 
demands  shall  not  be  delegated  by  him  to  others;  and,  even 
when  he  attempts  to  assign  them  to  others,  he  is  still  liable 
for  the  negligence  of  those  discharging  these  nonassignable 
duties.  One  of  the  duties  which  the  law  imposed  upon  the 
master  in  this  case  was  to  provide  a  safe  and  suitable  track 
at  the  time  the  plaintiff,  as  engineer,  operated  the  train  of 
cars  upon  it.  It  is  not  a  sufficient  excuse  for  the  master  to 
say  that,  although  the  track  was  unsafe,  nevertheless  it  bad 
furnished  one  of  its  employees  with  suitable  and  proper 
machinery  for  making  it  safe  at  the  time  of  the  accident. 
If  this  could  be  successfully  contended,  it  would  enable  the 
master  to  avoid  responsibility  for  failing  to  provide  a  safe 
place  for  its  employees  to  perform  their  work.  This  case  is 
very  different  from  that  of  Jenkins  v.  R.  R.  Co.,  39  S.  C.  507, 
18  S.  E.  182,  39  Am.  St.  Rep.  750.  The  principles  decided 
in  that  case  are  correctly  set  forth  in  the  syllabus  as  follows: 
^'The  conductor  of  a  preceding  freight  train  and  the  assistant 
fireman  of  a  following  freight  train  are  fellow  servants,  to 
the  extent  that  the  fireman  on  train  No.  2  cannot  recover 
from  the  master  for  damages  received  by  him  in  jumping  from 
his  engine  to  avoid  a  collision  with  cars  on  the  track  detached 
from  train  No.  i,  of  whose  presence  proper  signals  by 
torpedoes  or  otherwise  had  not  been  given.  Whether  per- 
sons in  the  same  employment  are  fellow  servants  does  not 
depend  upon  the  respective  rank,  grade,  or  authority  of  the 
servants.  It  is  the  duty  of  the  railroad  company,  as  master, 
to  furnish  a  safe  track  and  competent  servants;  but  this  duty 
is  not  violated  where  the  track,  safe  in  itself,  is  rendered 
dangerous  for  the  time  by  the  omission  of  one  of  its  servants 
to  give  the  necessary  notice  of  the  obstruction  thereon  to  a 
fellow  servant  on  an  approaching  train."  In  that  case  the 
servant  whose  negligence  caused  the  injury  was  not  attempt- 
ing to  exercise  one  of  the  primary  duties  of  the  master,  and 
the  obstruction  of  the  track  was  merely  incidental  to  the 
operation  of  the  trains  of  cars  running  upon  it,  while  in  the 
case  under  consideration  the  track  in  itself  was  unsafe  for 
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the  operation  of  trains  of  cars  at  the  time  of  the  injury.  The 
Sapreme  Coart  surely  could  not  have  intended  to  infringe 
opon  the  doctrine  announced  in  Coleman  v.  R.  R.,  supra, 
when  it  decided  the  case  of  Jenkins  v.  R.  R.,  as  both  opin- 
ions were  written  by  the  same  member  of  the  court,  and  in 
the  Jenkins  Case  no  reference  is  made  to  the  Coleman  Case. 
We  think  the  doctrine  annoucced  in  the  case  of  Coleman  v. 
R.  R.  should  be  a£Brmed. 

The  fourth  question  argued  by  the  appellant's  attorney  is: 
"Did  the  circuit  judge  err  in  imposing  the  absolute  duty 
upon  the  railway  company  to  provide  the  plaintiff  with  safe 
appliances  and  a  safe  place  in  which  to  work?"  His  honor 
the  presiding  judge  charged  the  jury  that  it  was  the  duty  of 
the  defendant  Southern  Railway  Company  to  keep  its  road- 
bed and  appliances  in  proper  and  safe  condition.  The  assign- 
ment of  error  is  that  the  presiding  judge  should  have  charged 
that  it  was  the  duty  of  the  defendant  company  only  to  exer- 
cise ordinary  care  in  keeping  the  roadbed  and  appliances  in 
proper  and  safe  condition,  and  to  keep  its  switches  locked 
and  in  proper  condition.  The  charge  of  the  circuit  judge  in 
this  respect  was  in  conformity  with  the  doctrine  announced 
by  the  text-writers,  and  with  the  decision  hereinbefore  men- 
tioned. The  facts  set  forth  in^the  assignment  of  error  con- 
stitute matter  of  defense,  but  'are  not  elements  in  the  cause 
of  action.     Branch  v.  R.  R.  Co.,  3S  S.  C.  405,  14  S.  E.  808. 

The  fifth  and  last  question  is:  '^Did  the  circuit  judge  err 
is  refusing  to  charge  the  defendants'  fourth  request?"  That 
reqnest  was  as  follows:  ''If  the  plaintiff's  injuries  were 
caused  by  his  own  disobedience  of  the  rules  of  the  company, 
or  if  such  disobedience  contributed  thereto  as  a  proximate 
cause,  the  defendants  are  not  liable."  The  assignment  of 
error  is  that  the  request  embodied  a  correct  proposition  of 
law  applicable  to  the  case.  The  request  was  properly  refused 
because  it  was  not  responsive  to  any  issue  made  by  the 
pleadings. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  a£Brmed. 

POPE,  C.  J.,  concurs.  WOODS,  J.,  dissents,  and  con- 
curs with  JONES,  J. 


CHICAGO,  I.  &  L.  RY.  CO    v.  BARNES. 

(Supreme  Court  of  Indiana,  Jan.  25, 1905.) 

[73  N.  E.  Rep.  91.] 

Employers'  Liability  Act— Application— Pleading. 

A  complainant  who  aeeka  to  base  an  action  on  any  of  the  provisiona 
of  the  employers'  liabUity  act  (Burns'  Ann.  St.  1901,  §  7083)  must,  by 
positiTe  and  direct  ayerment  of  facts,  show  that  the  action  falls  within 
^c  particular  provision  on  which  he  relies. 
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Death  of  Employee — Duty  of  Master — Pleading. 

In  an  action  against  a  master  for  the  death  of  an  employee,  the  com- 
plaint need  not  allege  that  a  certain  act  or  line  of  conduct  waa  a  duty 
imposed  on  the  defendant  by  law. 

Negligence— Pleading. 

In  an  action  for  negligence,  where  a  legal  duty  and  a  violation 
thereof  are  disclosed  by  the  complaint,  a  general  averment  ot  neg-li- 
gence  is  sufficient  on  demurrer. 

Death  of  Switchman — Location  of  Switch  Tracks — Ignorance  of  De- 
ceased—Sufficiency  of  Complaint.* 
In  an  action  against  a  railroad  for  the  death  of  a  switchman  in  its 
employ,  alleged  to  have  been  caused  by  the  negligence  of  the  defendant 
in  constructing  its  switchyard  tracks  in  too  close  proximity  to  each 
other,  a  complaint  which  fails  to  show  that  prior  to  the  accident  the 
deceased  was  ignorant  of  the  alleged  condition  of  the  tracks  is  demur- 
rable. 

Petition  for  rehearing  granted.     Original  opinion  set  aside, 
and  judgment  reversed. 
For  former  opinion,  see  68  N.  E.  i66. 

PER  CURIAM.  Action  by  appellee  against  appellant  for 
the  negligent  killing  of  her  decedent.  The  complaint  con- 
tains two  paragraphs.  Trial  by  jury,  and  a  general  verdict 
awarding  damages  for  the  sum  of  $2,500,  together  with  an- 
swers to  numerous  interrogatories  returned.  Over  motions 
by  appellant  for  judgment  on  the  answers  to  the  interroga- 
tories and  for  a  new  trial,  judgment  was  rendered  on  the  gen- 
eral verdict.  The  errors  assigned  relate  to  the  overruling  of 
the  demurrer  to  each  paragraph  of  the  complaint,  and  to  the 
overruling  of  each  of  the  above-mentioned  motions. 

The  first  paragraph  of  the  complaint  may  be  said  to  dis- 
close substantially  the  following  facts:  Appellee  is  the  ad- 
ministratrix of  George  E.  Coombs,  deceased,  and  appellant 
is  a  railroad  corporation  duly  organized,  operating,  and  con- 
trolling a  railroad  running  through  the  state  of  Indiana, 
which,  among  others,  runs  through  the  counties  of  Mont- 
gomery and  Monroe.  On  and  prior  to  the  2d  day  of  Decem- 
ber, 1899,  Coombs,  the  decedent,  was  in  the  employ  of 
appellant  as  a  brakeman;  serving  as  such  on  one  of  its 
freight  trains  which  ran  over  its  said  railway.  Immediately 
beyond  the  corporate  limits  of  the  city  of  Bloomington,  in 
Monroe  county,  Ind.,  appellant  on  and  previous  to  the  afore- 
said date  had  a  switchyard,  wherein  it  negligently  con- 
structed and  maintained,  as  alleged,  several  switch  tracks  or 
sidings,  and  also  a  roundhouse  and  telegraph  station.  These 
side  tracks  or  switches  were  about  one-fourth  to  one  half  mile 
in  length,  and  parallel  with  the  main  railroad  track.  The 
distance  between  these  switch  tracks  was  from  6i  to  7  feet, 
and  freight  cars  running  thereover  would,  it  is  alleged,  pro- 
trude and  extend  over  and  beyond  the  track  or  tracks  to  a 

*For  the  general  principles  involved  in  the  doctrine  of  assumption 
of  risks  by  railroad  employees,  see  foot-note  appended  to  Illinois  Ter- 
minal R.  Co.  V.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &  Eng.  R.  Cas., 
K.  S.,  683. 
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distance  of  from  2  to  2i  feet.     The  open  apace  between  the 
cars  when  running  or  standing  on  opposite  tracks  in  the  said 
switchyard  did  not  exceed  three  feet»  whereby  the  space  be- 
tween the  cars  was  not  sufficient  to  enable  brakemen  to  dis* 
charge  their  duties  as  such  in  the  said  yard  with  reasonable 
safety.     About  midway  of  the  switchyard  a  public  highway 
runs  east  and  west,  and  crosses  the  main  and  switch  tracks 
situated  in  the  said  yard.     This  highway  is  used  and  traveled 
by  the  public  generally.     On  the  date  of  the  fatal  accident* 
to  wit,  December  2,  1899,  one  of  appellant's  freight  trains, 
upon  which  the  decedent  was  employed  and  serving  as  a 
brakeman,  was  going  south  over  appellant's  road.     It  was 
composed  of  a  locomotive  engine  and  a  large  number  of  freight 
cars.     Upon  the  arrival  of  this  freight  train  at  the  aforesaid 
switchyard,  it  was  run   into  the  yard  onto  track  No.  3,  and 
was  moved  through  the  yards  towards  the  south  until  the 
engine  and  a  part  of  the  cars  thereof  had  crossed  the  afore- 
said highway,  when  it  was  stopped,  thereby  causing  a  part  of 
the  train  to  block  or  obstruct  said   highway.     It  is  alleged 
then  that  Coombs,  the  decedent,  while  acting  in  the  line  of 
his  duty  as  a  brakeman  on  said  train,  and  in  compliance  with 
the  rules  of  appellant  controlling  the  operation  of  said  train 
by  its  servants,  and  also  in  compliance  with  and  in  obedience 
to  the  laws  of  the  state  of  Indiana  prohibiting  the  obstruc- 
tioo  of  pnblic  highways,  alighted  from  the  train  on  the  west 
side  thereof,  onto  the  said  highway  crossing,  for  the  purpose 
of  uoconpling  the  cars  of  the  train,  in  order  that  it  might  be 
cat  apart,  and  the  cars  thereof  which  were  obstructing  the  high- 
way crossing  removed  therefrom.     When  the  train  reached 
the  switchyard,  and  iit  the  time  said  Coombs  alighted  there- 
from, it  was  about  9  o'clock  at  night,  and  very  dark;  there 
being  no  lights  of  any  kind  whatever  either  at  any  point  in 
the  switchyard  or  at  the  crossing  of    the    said   highway. 
Coombs,  when  he  alighted  from  the  train,  and  at  the  time  he 
was  engaged  in  the  line  of  his  work  as  hereinafter  mentioned, 
neither  saw  nor  heard  any  train  on  the  side  track  imme- 
diately next  to  the  track  upon  which  his  said  freight  train 
was  standing.     He  was  engaged   in   his  duties  east  of  track 
Nor  2,  and  was  between  tracks  No.  2  and   No.  3,   and  was 
standing  at  the  time  of  the  accident  as  near  to  the  latter 
track  as  it  was  possible  for  him  to  be,  and  was  then  and  there 
engaged  in   uncoupling  the  cars  of  his  train,  and  in  giving 
and  receiving  signals  from  those  in  charge  thereof.     The 
engine  attached  to  his  freight   train,  together  with  other 
engines  in  the  yard  near  by,  was  blowing  off  steam,   and 
made  such  a  noise  that  it  was  impossible  for  him  to  hear  the 
running  or  approach  of  any  train  on  track  No.  2.     While  in 
the  line  of  his  duties  and  discharging  the  same  as  aforesaid 
stated,  the    defendant  railroad  company  carelessly,   negli- 
gently, and  recklessly  backed  and  run  from  the  south  a  train 
consisting  of  15  freight  cars  and  a  locomotive  engine  along* 
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over,  and  upon  track  No.  2;  backing  and  running  tbe  said 
train  over  and  across  tbe  said   public  highway.     One  of  tbe 
cars  of  the  said  train   in  the  north  end  thereof  was  a  very 
large  box  car,   and,  including  tbe  projections  thereof,  -wsls 
about  10  feet  and  over  in  width.     There  was  no  light  upon 
the  said  train,  and  it  was  run  and  backed  with  no  watchman 
or  lookout  thereon,  and  no  signal  whatever  of  its  approach 
was  given.     The  bell  on  the  engine  at  no  time  was  rung: 
when  the  train  was  in  motion.     Neither  was  the  eng^jne 
whistle  sounded  at  any  time  when  the  said  train  was  being 
backed  down  to  the  said  highway  crossing.     It  is  disclosed, 
in  general,  that  no  signal  or  warning  whatever,  of  any   kind, 
was  given  by  the  defendant  of  the  approach  of  said  train; 
and  it  is  alleged  that  the  engine  bell  of  said  train  was  not 
rung,  nor  was  tbe  engine  whistle  sounded,   when  the  said 
train  was  within  80  rods  of  the  said  highway  crossing,  nor  at 
any  point  when  the  train  was  approaching  the  said  crossing 
where  the  decedent  was  engaged  in  uncoupling  cars  and  in 
giving  signals  as  aforesaid  stated.     Said  train  and  cars  struck 
and  killed  said  decedent  while  engaged   in  the  discharge  of 
his  duties  as  hereinbefore  alleged.     It  is  further  charged  that 
the  defendant  so  negligently  constructed  its  side  tracks   and 
switches  at  the  said   highway  crossing  where  the  decedent 
was  killed  as  aforesaid  that  tbe  space  between  tbe  cars  of  the 
train  upon  which  he  was  brakeman  and  the  cars  of  the  train 
by  which  he  was  killed  did  not  exceed  2i  feet.     Coombs  had 
no  knowledge  whatever  of  the  approach  of  the  train  at  the 
time  he  was  killed,   and  no  warning  was  given  him  by  the 
defendant  of  the  danger  to  which  be  was  exposed.     Other 
facts  relative  to  damages  are  alleged.     At  tbe  close  of  tbe 
pleading  it  is  alleged  ''that  by  reason  of  the  defendant's  neg- 
ligence in  not  having  a  light  or  a  watchman  at  said  hiehway 
crossing,  and  in  not  having  a  light,  signal,  person,  or  watch- 
man on  said  car  and  train   thus  pushed   over  said  track  and 
highway  crossing,  and   in  not  sounding  the  whistle  nor  ring- 
ing the  bell  on  said  engine  ot  said  train,  and  by  reason  of  said 
defendant's  negligence  in  not   giving  any  signal   or  warning 
whatever  of  the  approach  of  said  train  to  the  crossing  of  said 
public  highway,  and  by  reason  of  said  defendant's  negligence 
in  pushing  a  train  of  fifteen  freight  cars  ahead  of  an  engine 
attached  thereto,  and  by  reason  of  all  tbe  negligent  acts  and 
omissions  of  said  defendant  herein  set  forth,  plaintiff  alleges 
that  said  defendant  negligently  and  carelessly   injured   and 
killed  said   George  E.  Coombs."     The  second  paragraph  of 
the  complaint  is  substantially  as  the  first;  hence,  if  the  latter 
is  sufficient  to  withstand  a  demurrer,  it  necessarily  follows 
that  the  former  can  be  upheld. 

It  is  insisted  by  counsel  for  appellee  that  the  complaint 
sufficiently  discloses  several  acts  of  negligence  which  will 
render  the  railroad  company  liable  either  at  common  law  or 
under  the  employers'  liability  act  (section  7083,  Burns'  Ann. 
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St.  1901).     When  tested  by  the  rules  of  pleading,  we  think 
it  is  evident  that  this  action  is  not  predicated  upon  any  of 
the  provisions  of  the  employers'  liability  act  of  this  state,  for 
the  rale  is  well  settled  that  when  a   party,  in  his  pleading, 
seeks  to  avail   himself  of  the  benefits  of  a  statute,  he  is  re- 
qn/red  by  the  averments  thereof  to  bring  himself  fully  within 
the  provision  or  provisions  of  the  statute  upon  which  he  re- 
lies.    Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind.  85,  96,  69 
N.  £.  669.     A  complainant  who  seeks  to  base  an  action  on 
any  of  the  provisions  of  the  employers'  liability  act  mast  by 
positive  and   direct  averment  of  facts  show  that  the  action 
falls  within  the  particular  provision  upon  which  he  relies. 
With  this  rule  appellee  has  not  complied.     It  is  insisted  by 
counsel   for   appellant,  among  other  reasons,  that  the  com- 
plaint is  insufficient  on  demurrer  because  it  does  not  charge 
that  appellant  owed  the  decedent  any  duty  in  regard  to  the 
operation  or  running  of  its  train  in  its  switchyard  at  the 
time  of  the  accident.     It  is  said  that  the  only  duty  owing  by 
appellant  was  to  properly  construct  and  maintain  its  tracks. 
This  duty,  it  is  asserted,  the  law  imposed  upon  the  railroad 
company,  and  that  a  violation  thereof  is  the  only  one  charged 
in  the  complaint.     The  further  contention  is  that  the  duty  of 
appellant  to  have  a  light  or  watchman  on  its  cars,  or  to  give 
signals  or  warning  in  regard  to  the  movement  or  running  of 
its  trains  in  the  switchyard   in  question,  was  not  a  duty  im- 
posed by  any  statute  or  ordinance,  and  did   not  arise  out  of 
any  genc^ral  law  applicable  to  the  case.     It  is  contended  that, 
if  any  sach  duty  existed,  it  should  have  been  expressly  shown 
under  the  averments  of  the  complaint.     It  is  claimed  that  it 
is  not  disclosed  to  have  been  the  custom  of  appellant,  pre- 
vious to  the  accident,  to  have  a  lookout  or  watchman  or  light 
apon  its  cars  when  they  were  being  backed  or  run  on  the 
tracks  in  the  switchyard,  or  to  give  any  warning  or  signals 
npon  such  occasions  by  ringing  the  engine  bell  or  sounding 
the  whistle.     It  is  urged  that  under  such  circumstances  no 
doty  to  do  so  could  arise  either  by  operation  of  law  or  in 
fact.    The  further  contentions  are  advanced  (i)  that  the 
paragraph  wholly  fails  to  disclose  any  duty  of  appellant,  for 
a  breach  of  which  it  would  be  liable  for  the  death  of  appel- 
lee's decedent;  (2)  that  there  are  no  facts  alleged  to  disclose 
that  the  deceased  did  not  assume  the  risk  or  danger  incident 
to  the  condition  of  the  tracks. 

The  pleader,  in  drafting  the  complaint,  in  efiect,  at  least, 
may  be  said  to  charge  several  acts  of  negligence  on  the  part 
of  appellant,  whereby  it  is  sought  to  show  that  the  place 
where  the  decedent  worked  at  the  time  of  the  accident  was 
unsafe.  In  a  case  where  several  acts  of  negligence  are 
sufficiently  alleged  in  the  complaint,  a  recovery  upon  the 
trial  will  be  justified  if  it  be  established  that  the  injury  com- 
plained of  was  the  result  of  one  or  more  of  said  acts.  Long 
V.  Doxty^  50  Ind.  385;  Diamond,  etc.,  Co.  v.  Edmonson,  14 
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Ind.  App.  S94,  43  N.  E.  242,  and  cases  there  cited;  Standard, 
etc.,  Co.  V.  Bowker,  141  Ind.  12,  40  N.  E.  128;  i4Ency.  PL  & 
Prac.  345.  As  previously  said,  the  theory  of  the  pleadiDE:  is 
that  appellant  had  violated  its  doty  in  not  providinsr  sind 
maintaining  a  reasonably  safe  place  for  the  decedent  to  per- 
form the  duties  which  it  exacted  of  him.  It  is  settled  that  this 
is  a  duty  which  the  master  cannot  delegate  to  another,  and 
thereby  relieve  himself  from  liability  to  an  injured  servant 
who  is  free  of  contributory  negligence.  Whether  the  master 
makes  no  provision  for  the  discharge  of  this  duty,  or  charges 
the  performance  thereof  to  another,  the  negligence,  if  any,  is 
the  master's,  because  it  is  his  duty  which  is  neglected. 
Southern  Indiana  Ry.  Co.  v.  Martin»  160  Ind.  280,  66  N.  E. 
886. 

It  is  alleged  in  the  complaint  that,   by  reason  of  the  dis- 
tance between  the  switch  tracks,   and  the  extent  to  which 
freight  cars  protruded   over  and  beyond  the  track,  the  open 
space  between  the  cars  when  running  or  standing  on  adjacent 
tracks,  like  2  and   3,  did  not  exceed  3  feet,  and  thereby  the 
space  between  the  cars  was  rendered  insufficient  for  brake- 
men  to  discharge  their  duties  in  said  yard  with  reasonable 
safety.     It  will  be  observed  that  the  complaint  alleges  gen- 
erally that  the  defendant  so  negligently  constructed  its  side 
tracks  and  switches  at  the  highway  crossing  where  the  de- 
cedent was  at  work  that  the  space  between  the  cars  of  the 
train  upon  which  he  was  working  and  the  cars  by  which   he 
was  killed  did  not  exceed  ik  feet.     It  is  shown  that  he,  at  the 
time  of  the  fatal  accident,  was  engaged,  in  the  line  of  his 
duty,  at  work  between  tracks  2  and  3,  uncoupling  the  cars  of 
his  train  which  had  been  stopped  on  track  No.  3,  and  was 
giving  the  required  signals  to  the  engineer — all,  as  disclosed, 
for  the  purpose  or  in  order  that  the  train  might  be  cut  apart, 
and  the  cars  removed  from  the  public  highway  crossing 
which  they  were  temporarily  obstructing.     It  appears  that 
in  performing  this  work  he  was  acting  in  compliance  with 
the  rules  and  requirements  of  appellant  railroad  company. 
In  respect  to  the  duty  which  appellant  owed  to  the  decedent 
as  its  servant,  the  rule  is  not,  as  counsel  for  appellant  con- 
tend, that  the  complaint  should  have  positively  charged  that 
it,  at  the  time  of  the  accident,  owed  the  decedent  a  duty.     It 
was  not  essential  to  allege  that  a  certain  act  or  line  of  con- 
duct was  a  duty  imposed  upon  appellant  by  law,  for,  as  a 
general  rule,  a  legal  duty  may   be  implied  from   the  acts 
averred  in  the  pleading.     It  is  elementary  that  a  conclusion 
of  law  is  not  required  to  be  alleged.     Pittsburgh,  etc.,  Ry 
Co.  V.  Lightheiser  (Ind.  Sup.)  71   N.   E.   218;  City  of  Ft. 
Wayne  V.  Christie,  156  Ind.  172,   59  N.  E.   385;  Cribben  v. 
Callaghan,  156  111.  S49,  41   N.  E.  178;  Railroad  Co.  v.  Coit, 
50  111.  App.  640.     The  rule  affirmed  by  repeated  decisions  of 
this  court  is  that  a  general  averment  of  negligence  has  a 
technical  signification,  and,  in  an  action  for  negligence,  if  a 
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legal  daty  and  a  violation  thereof  are  disclosed,  the  general 
averment  of  the  negligence  complained  of  will  be  sufiBcient 
00  demurrer.  Ohio  &  Miss.  R.  Co.  v.  Walker,  113  Ind.  196, 
IS  N.  E.  234,  3  Am.  St.  Rep.  638;  Ohio  &  Miss.  R.  Co.  v. 
CoUarn,  73  Ind.  261,  38  Am.  Rep.  134;  Citizens'  St.  Ry.  Co. 
V.  Jolly.  161  Ind.  80,  67  N.  E.  935. 

Without  further  comments,  we  pass  to  the  consideration  of 
the  contention  that  the  pleading,  under  the  facts  therein, 
fails  to  show  that  Coombs,  the  deceased,  did  not  assume  the 
risk  incident  to  the  proximity  of  the  tracks  to  each  other. 
It  will  be  observed  that  one  of  the  grounds  of  negligence 
which  the  complaint  apparently  seeks  to  combine  with  others 
to  establish  that  the  premises  where  the  deceased  was  at  work 
ID  the  line  of  his  duty  at  the  time  of  the  fatal  accident  were 
rendered  unsafe  is  the  proximity  to  each  other  of  tracks  2 
and  3  in  the  switchyard.  The  paragraph  is  open  to  the  ob- 
jection, however,  that  it  wholly  fails  to  show  in  any  manner 
that  prior  to  the  accident  the  deceased  was  ignorant  of  the 
alleged  condition  of  these  tracks.  Therefore,  under  the  cir- 
camstances,  he,  as  appellant's  servant,  must  be  held  to  have 
assumed  whatever  risk  or  danger  is  attributable  to  the  unsafe 
condition  of  the  tracks  in  question.  Consolidated  Stone 
Co.  V.  Summit,  152  Ind.  297,  $3  N.  E.  23;,  and  cases  there 
cited;  Pennsylvania  Co.  v.  Ebaugh,  152  Ind.  $31,  53  N.  E. 
763;  Davis  Coal  Co.  v.  Polland,  158  Ind.  607,  62  N. 
£.  492;  Chicago,  etc.,  Co.  v.  Glover,  154  Ind.  584,  57  N.  B. 
244*  In  the  case  last  cited  this  court  said:  ''Under  the 
allegations  of  the  complaint,  appellee  was  required  to  prove 
Dot  only  that  the  decedent  had  no  knowlege  of  said  defects, 
but  that  he  could  not  have  known  of  them  by  the  exercise  of 
ordinary  care.  *  *  *  If  he  had  knowledge  of  said  defects 
aod  danger,  or  could  have  had  such  knowledge  by  the  exer- 
cise of  ordinary  care,  then  he  assumed  the  risks  resultini: 
therefrom  if  thereafter  he  voluntarily  continued  in  the  serv- 
ice." If  we  consider  the  condition  in  which  it  is  alleged 
appellant  constructed  and  maintained  the  tracks  in  con- 
troversy as  a  separate  and  distinct  ground  or  act  of  negli- 
gence which  rendered  unsafe  the  place  where  the  decedent 
was  at  work  at  the  time  of  the  accident,  or  if  we  consider 
SQcb  act  or  negligence  conjointly  with  the  other  alleged  neg- 
ligent acts  to  establish  the  unsafety  of  the  premises,  it  must 
follow  from  either  view  of  the  case  that  the  pleading  is  in- 
sufficient on  demurrer,  because  there  is  nothing  therein 
alleged  to  negative  on  the  part  of  the  decedent  the  assump- 
tion of  the  risk  or  danger  incident  to  the  condition  of  said 
tracks.  For  this  reason,  at  least,  if  for  no  other,  each  para- 
graph of  the  complaint  is  bad,  and  the  demurrer  thereto 
should  have  been  sustained. 

Appellant's  motion  for  judgment  in  its  favor  on  the  inter- 
rogatories was  properly  denied. 

The  other  questions  discussed  by  counsel  are  passed  with- 
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out  consideration,  for  the  reason  that  they  may  not  arise 
again  on  another  trial. 

For  the  error  of  the  court  in  overruling  the  demurrer,  the 
judgment  is  reversed,  and  the  cause  is  remanded  to  the  lower 
court,  with  instructions  to  sustain  the  demurrer  to  each 
paragraph  of  the  complaint,  with  leave  to  appellee,  upon  her 
request,  to  file  an  amended  complaint. 


FOSTER  V.  CHICAGO,  R.  L  &  P.  RY.  CO. 

(Supreme  Court  of  Iowa,  Feb.  10,  1905.) 

[102  N.  W.  Rep.  422.] 

Injury  to  Section  Hand — Fall  from  Hand  Car — Defective  Appliances — 
Aseumption  of  Risk.*^ 
A  section  hand,  who,  long*  before  the  time  when  he  lost  his  balance 
on  a  hand  car  from  its  lurching-  because  of  a  wheel  on  one  of  the  axles 
being  loose,  and  the  axle  having  too  much  play,  knew  of  such  condition 
of  the  car,  and  had  not  complained  of  it,  will  be  held  to  have  assumed 
the  risk  incident  thereto. 

Same — Same — Same. 

Evidence  in  an  action  for  injury  to  a  section  hand  from  his  being*  run 
over  by  a  hand  car  after  he  had  lost  his  balance,  jumped  from  it,  and 
stacrgered  back  some  distance,  held  to  authorize  a  finding*  that,  had  the 
brake  been  in  repair,  the  foreman  mifi^ht  and  probably  would  have 
stopped  the  car  in  time  to  have  avoided  the  injury. 

Same — Same— Contributory  Negligence. 

Whether  a  section  hand  on  a  hand  car,  who,  of  necessity,  because  of 
the  large  load  on  the  car,  stood  sidewise  to  the  handle  bar,  with  bat 
one  hand  on  it,  and  who,  when  he  turned  his  head  to  blow  his  nose,  lost 
his  balance,  necessitating  his  jumpinfif  in  front  of  the  car,  was  ffuilty  of 
contributory  negligence,  in  view  of  his  knowledge  of  the  defects  in  the 
car,  making  it  liable  to  lurch  and  hard  to  stop,  is  a  question  for  the 

jury. 

Same — Assumption  of  Risk — Promise  to  Repair.f 

A  section  hand's  assumption  of  risk  from  defective  brake  shoes  on  a 
hand  car  is  suspended  immediately  on  the  foreman's  promising^  him, 
when  he  called  his  attention  to  their  dang'erous  condition,  that  he  would 
repair  them  ;  and  the  risk  is  then  the  master's,  as  long-  as  the  servant 
may  reasonably  expect  the  promise  to  be  performed. 

Same — Defective  Appliance. 

Where  a  section  hand  on  a  hand  car,  without  contributory  neg^li- 
gence,  lost  his  balance,  and  was  obliged  to  jump  o£P  in  front  of  the  car, 
by  reason  of  a  defect  in  the  car,  making  it  lurch,  the  risk  from  which 

*As  to  assumption  of  risks  from  defective  appliances  by  employees, 
see  foot-notes  appended  to  Carson  v.  Southern  Ry.  Co.  (S.  Car.),  12  R. 
R.  R.  337,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  337. 

For  the  general  principles  involved  in  the  doctrine  of  assumption  of 
risks  bv  railroad  employees,  see  foot-notes  appended  to  Illinois  Termi- 
nal R.  Co.  V.  Thompson  (111.),  12  R.  R.  R.  683,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,683. 

tSee  foot-notes  appended  to  Dowd  v,  Erie  R.  Co.  (N.  J.),  12  R.  R.  R. 
368,35  Am.  &  Eng.  R.  Cas.,  N.  S.,  368 ;  foot-note  appended  to  Atchi- 
son, etc.,  Ry.  Co.  v.  Sledge  (Kan.),  10  R.  R.  R.  229,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  229. 
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he  had  assumed,  aad  there  was  evidence  authorieinur  a  finding^  that, 
bat  for  waqt  of  repair  of  the  brake,  his  assumption  of  risk  from  which 
wu  snspencled,  the  car  might  and  probably  wonld  have  been  stopped 
in  time  to  prevent  his  being  run  over,  a  finding  that  his  injuries  were 
the  direct  consequence  of  the  defective  condition  of  the  brake,  making 
the  employer  liable  therefor,  is  warranted. 

Appeal  from   District  Court,  Cass  CouDty;  N.  W.  Macy, 

Judge. 

Action  for  damages.  Verdict  was  directed  for  defendant* 
and  from  judgment  thereon  the  plaintiff  appeals.     Reversed. 

H.  M.  Boorman  and  Willard  &  Willard,  for  appellant. 
Carroll  Wright*  John  I.   Dillie,  and  J.  B.  Rockafellow,  for 
appellee. 

LADD,  J.  The  plaintiff  was  a  section  hand  employed  at 
Wiota.  On  the  morning  in  question  he  and  nine  others,  in- 
clading  the  foreman,  boarded  a  hand  car,  on  which  the  tools 
ordinarily  used  by  the  men,  together  with  their  dinner  pails, 
a  water  cask,  and  some  plank,  had  been  placed.  They  were 
going  to  work  some  five  miles  east  of  town.  The  plank  had 
been  placed  on  the  north  side  of  the  car,  and  on  the  front  end 
of  it  two  men  sat,  and  one  man  on  the  back  end.  Three 
men  were  at  the  back  handle  of  the  propelling  level,  facing 
the  east.  One  man  stood  at  the  north  side,  and  another 
at  the  south  side,  between  the  front  and  back  handles,  facing 
the  east.  Two  men  stood  before  the  front  handle,  with  their 
backs  towards  the  east;  the  one  to  the  north  being  the  plain- 
tiff. The  four  in  front  were  somewhat  crowded,  so  that  the 
plaintiff  took  hold  of  the  handle  with  his  right  hand  only, 
and  stood  with  his  face  turned  somewhat  to  the  south.  After 
going  about  a  mile  eastward  he  turned  his  head  back  of  the 
man  next  to  the  south  to  blow  his  nose,  and  just  as  he  did  so 
the  car  made  a  lurch  to  the  north,  and  threw  him  out  of 
balance,  so  that  he  lost  his  handhold,  and  jumped  backwards 
in  front  of  the  moving  car.  After  staggering  some  distance, 
be  was  struck  by  it  on  the  leg,  which  was  broken,  thrown  to 
the  ground,  and  run  over.  The  evidence  was  not  such  as  to 
indicate  any  improper  loading  of  the  car,  and  the  charge  of 
neglect  in  this  respect  was  not  made  out.  It  appears  that  the 
wheels  on  the  hand  car  were  eight  or  ten  inches  apart  on 
each  side,  and  were  fastened  to  the  axle,  and  it  turned  in  the 
boxing  below  the  frame,  rather  than  the  wheels  on  the  axle. 
A  cogwheel  in  the  center  turns  the  axle,  and  is  worked  by  the 
propelling  lever.  One  wheel  was  loose  on  the  axle,  and  the 
axle  had  a  play  of  two  or  three  inches  in  the  boxing;  and, 
because  of  this,  the  car  oscillated  or  swayed  back  and  forth  on 
the  track.  This  the  plaintiff  well  knew  a  long  time  before 
the  accident,  and,  as  he  had  made  no  complaint,  must  be 
held  to  have  a.ssumed  the  risk  incident  thereto.  To  the  sug- 
gestion that  he  may  not  have  comprehended  the  danger,  it 
is  enough  to  say  that  he  had  equal,  if  not  a  better,  oppor- 
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tanity  for  judgiDg:  than  the  defendaDt.  Bryce  v.  Ry.,  103 
Iowa,  665,  72  N.  W.  780;  Box  v.  Ry.,  107  Iowa,  660,  78  N. 
W.  694;  Branco  v.  Ry.  (Iowa)  93  N.  W.  97.  He  is  not  in  a 
situation  to  complain  of  any  defect  in  the  car  which  may 
have  caused  him  to  leave  it. 

If  the  defendant  is  blamable  at  all,  it  is  because  of  the 
failure  of  its  foreman  to  stop  the  car  in  time  to  have  avoided 
the  injury.  The  latter  was  warned  to  stop  the  instant  plain- 
tifi  lost  his  hold,  and  at  once  stepped  on  the  brake,  and  did 
his  utmost  to  bring  the  car  to  a  standstill.  The  brake  con- 
sists of  two  wooden  shoes  hung  on  bolts  next  to  the  wheels. 
There  is  a  center  bar,  with  a  square  piece  or  plate  on  top  for 
the  foot,  and  two  levers  extending  from  this  to  the  bottoms 
of  the  shoes.  By  stepping  on  the  center  bar  or  plate,  these 
shoes  are  pressed  outward  against  the  wheels.  The  shoes 
are  covered  with  leather  or  rubber.  The  evidence  tended  to 
show  that  this  leather  or  rubber  had  become  so  worn  that  it 
was  inefficient  in  stopping  the  car.  This  condition  had  been 
called  to  the  attention  of  the  foreman  by  the  plaintiff  a  day 
or  two  previous  to  the  accident,  and  the  letter  had  promised 
to  repair  it.  On  reliance  upon  this,  plaintiff  continued  in 
employment. 

The  plaintiff  testified  that  he  did  not  know  how  far  he 
sprang  back,  but  that  he  struck  the  ground  on  both  feet,  fac- 
ing the  car,  and  that  he  staggered  back  8  or  10  feet  before  it 
struck  him.  In  his  words:  ''It  either  rolled  me  along  or 
shoved  me  along  on  the  ties  under  the  car.  I  remember  being 
dragged  along  on  the  ties  under  the  car.  I  could  not  tell 
how  far.  Probably  the  length  of  a  rail — thirty  feet.  One 
wheel  of  the  car  ran  over  my  head  and  broke  my  jaw.  The 
cogwheel  caught  me  and  turned  me  around  under  the  car." 
Other  witnesses  estimated  that  the  car,  after  striking  him, 
went  from  12  to  20  feet.  The  speed  of  the  car  was  variously 
estimated  at  from  2i  to  6  miles  an  hour.  The  distance  within 
which  a  car  loaded  as  this  was,  with  brakes  in  good  repair, 
and  under  like  conditions,  could  be  stopped  by  a  man  of  the 
weight  of  the  foreman,  was  estimated  by  two  witnesses  at  2 
to  4  feet,  when  going  from  2i  to  3  miles  per  hour,  and  at  4  to 
6  feet  when  moving  at  6  miles  an  hour,  while  another  fixed 
the  space  at  12  or  14  feet  when  moving  at  the  latter  speed, 
and  one-third  as  far  when  at  the  former.  The  jury  might 
have  found  that,  had  the  brake  been  in  repair,  the  foreman 
might  and  probably  would  have  stopped  the  car  in  time  to 
have  avoided  the  injury. 

2.  It  cannot  be  held,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence.  He  could  not  well  have 
kept  both  hands  on  the  and  bar,  as  then  his  left  elbow  would 
have  interferred  with  his  neighbor.  Of  necessity,  he  stood 
sidewise,  and  had  merely  turned  his  head  to  blow  his  nose 
wben  he  lost  his  balance.  Whether,  in  view  of  the  condi- 
tion of  the  axle  and  brakes,  be  failed  to'  exercise  reasonable 
care  for  his  safety  was  an  open  question. 
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3.  Nor  do  we  think  he  should  be  held  to  have  assumed  the 
risk  incident  to  the  defective  brake  shoes.     He  testified  that 
one  or  two  evenings  previous  to  the  accident  he  had  called 
the  foreman's  attention  to  their  dangerous  condition,  and  he 
had  promised  to  repair  them.     This  obviated  the  effect  of  the 
waiver  which  must  otherwise  have  been  implied  from  his 
knowledge  of  their  condition   and  continuance  in  employ- 
ment.    See  Ford  v.  Ry.,  ]o6  Iowa,  85,  75  N.  W.  650.     Ap- 
pellee urges,  however,   that  sufficient  time  within  which  to 
make  the  repair  had  not  elapsed.     The  waiver  does  not  con- 
tinue until  the  employer  may  by  reasonable  diligence  effect 
the  repair,  but  is  suspended  eo  instante  upon  the  making  of 
the  promise.     This  is  on  the  ground  that  the  servant  is  in- 
fluenced to  continue  work  by  the  master's  promise  to  repair. 
From  that  time  on  the  risk  is  the  master's,  and  not  that  of 
the  servant,  as  long  as  the  latter  may  reasonably  expect  the 
promise  to  be  performed.     Says  Judge  Cooley  in  his  work  on 
Torts,  p.  559:    ''The 'assurances  remove  all  ground  for  argu- 
ment   that  the    servant,   by  continuing  the  employment, 
engaged  to  assume  its  risks."    And  this  language  is  em- 
ployed in  Shearmati  &  Redfield  on  Negligence,  §  96:    "There 
can  be  no  doubt  that,  when  a  master  has  expressly  promised 
to  repair  a  defect,   the  servant  can  recover  for  an  injury 
caused  thereby  within  such  a  period  of  time  after  the  promise 
as  it  would  be  reasonable  to  allow  for  its  performance,  and, 
as  we  think,  for  any  injury  suffered  within  any  period  which 
would    not    preclude    all  reasonable  expectation  that  the 
promise  might  be  kept."     New  Jersey  &  N.  Y.  R.  Co.  v. 
Yoong:,  49  Fed.  723,  i   C.  C.  A.  428;  Hough  v.  Ry.  Co.,  100 
U.  S.  213,  25   L.  Ed.  612;  Roux  V.   Lumber  Co.,   85  Mich. 
519.48  N.  W.  1092,  13   L.  R.  A.  728,   24  Am.  St.  Rep.  102; 
McFarlan  Carriage  Co.  v.  Potter  (Ind.  App.)  51   N.  E.   737. 
Bornes  v.  Windfall  Mfg.  Co.,  146  Ind.  261,  45   N.  E.    188,  i^ 
not  in  point,  for  there  the  promise  to  repair  was  not  general, 
but  as  soon  as  the  present  order  run  out.     The  distinction  is 
pointed  out  in  McFarlan  Carriage  Co.  v.  Potter  (Ind.  Sup.) 
;2  N.  E.  209:    '^The  promise  to  repair  only  has  the  effect  of 
relieving  him  from  his  implied   assumption   of  the  risk  for 
such  length  of  time  as  would   be  reasonably  su£Bcient  in 
which  to  make  the  repairs  or  remedy  the  defect,  and  in  which 
he  might  reasonably  expect  the  same  to  be  done.     If  the  in- 
jury occurs  within  that  period,   the  injured   servant  may 
recover,  because  he  is  relievcfd  during  that  period  from  his 
agreement,  implied  by  law  from  his  knowledge,  that  he  will 
serve  on  at  his  own  risk.     This  is  afforded  to  him  because  he 
may  during  that  time  reasonably  expect  the  repairs  to  be 
made  or  the  defect  remedied.     Where,  however,  the  agree- 
medt  to  repair  or  remedy  the  defect  is,  as  in  this  case,  not  to 
be  begun  until  after  the  job  on  which  the  servant  is  then  at 
work,  the  agreement  is  not  operative  until  that  time  arrives, 
because,  during  the  time  which  intervenes  between  the  mak- 
ing of  the  promise  and  the  time  when  the  promise  is  to  be 
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performed,  the  servant  has  no  reason  to  expect  the  repairs  to 
be  made  or  the  defect  remedied.  And  hence  during  that 
time  there  is  nothing  to  relieve  him  of  his  agreement  implied 
by  law  from  his  continuation  in  the  service  with  knowledge 
.  of  the  augumented  risk  caused  by  the  defect,  any  more  than 
during  the  time  prior  to  making  the  promise  to  repair."  As 
remarked  in  Green  v.  Ry.  Co.,  31  Minn.  248,  17  N.  W.  378, 
47  Am.  Rep.  785:  '4f  the  emergencies  of  the  master's  busi- 
ness require  him  temporarily  to  use  defective  machinery*  we 
fail  to  see  what  right  he  has,  in  law  or  natural  justice,  to  in- 
sist that  it  shall  be  done  at  the  risk  of  the  servant,  and  not 
his  own,  when,  notwithstanding  the  servant's  objection  to 
the  condition  of  the  machinery,  he  has  requested  and  induced 
him  to  continue  its  use  under  a  promise  thereafter  to  repair  it. ' ' 

4.  But  the  defect  in  the  brakes  bad  nothing  to  do  with 
causing  the  plaintiff  to  leap  from  the  car,  and,  as  he  had 
assumed  the  risk  of  the  defective  axle  or  boxing,  that  act 
cannot  be  attributed  to  any  actionable  negligence  on  the  part 
of  defendant.  Nor  can  what  plaintiff  did  be  said  to  have  re- 
salted  from  any  fault  on  his  part.  The  foreman  was  shown 
to  have  put  forth  his  best  efforts  to  stop  the  car  as  soon  as 
possible,  and  no  fault  can  be  found  with  what  was  done  after 
plaintiff's  situation  was  known.  But  the  jury  might  have 
iound  that  the  injuries  of  plaintiff  were  the  direct  consequences 
of  the  defective  condition  of  the  brakes,  and  that  such  condi- 
tion was  due  to  defendant's  negligence.  The  duty  to  equip 
hand  cars  with  suitable  appliances  for  stopping  them,  and  to 
keep  these  in  reasonable  repair,  will  not  be  questioned;  and, 
in  omitting  to  remedy  the  defect  in  the  brakes,  the  company 
may  well  have  been  found  wanting  in  the  exercise  of  that  de- 
gree of  care  exacted  by  the  law,  from  which  injury  to 
others  was  reasonably  to  be  anticipated.  Doubtless  the 
particular  situation  might  not  have  been  foreseen,  but 
this  was  not  essential  to  making  out  a  charge  of  negligence. 
Accidents  as  they  occur  are  seldom  foreshadowed;  otherwise 
many  would  be  avoided.  If  the  act  or  omission  is  of  itself 
negligent  and  likely  to  result  in  injury  to  others,  then  the 
person  guilty  thereof  is  liable  for  the  natural  consequences 
which  occurred,  whether  he  might  have  foreseen  it  or  not. 
In  other  words,  if  the  act  or  omission  is  one  which  the  party 
ought,  in  the  exercise  of  ordinary  care,  to  have  anticipated 
was  likely  to  result  in  injury  to  others,  then  he  is  liable  for 
any  injury  proximately  resulting  therefrom,  although  he 
might  not  have  foreseen  the  particular  injury  which  did 
happen.  Cristianson  v.  Ry.,  67  Minn.  94,  69  N.  W.  640; 
City  of  Dixon  v.  Scott,  181  111.  116,  54  N.  E.  897;  Hill  v. 
Winsor,  118  Mass.  251.  See  cases  collected  in  21  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  486  et  seq. 

It  follows  from  what  we  have  said  that,  upon  the  charge  of 
negligence  in  failing  to  keep  the  brakes  in  repair,  the  cause 
should  have  gone  to  the  jury. 

Reversed. 
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MOBILE  A  O.  R.  CO.  ».  VALLOWE. 
(Snpreme  Coart  of  Illinois,  Feb.  21, 1905.) 

[72  N.  B.  Rep.  416.] 

Injury  to  Employee — Negligence — Structures  near  Track.* 

Where  it  is  necessary  to  place  posts  for  the  support  of  a  coal  chute  so 
near  to  a  railroad  side  track  as  to  render  it  dang'erous  for  a  person  to 
ride  on  the  side  of  a  car  in  passing*,  it  is  not  negligence  in  the  railroad 
company  toward  its  employees  to  so  maintain  them,  if  the  employees 
are  properly  warned  of  the  danger. 

Same — Assumption  of  Risk — Structures  near  Track.f 

A  railroad  brakeman  cannot  recover  for  injuries  received  in  striking' 
a  coal  chute  close  to  a  side  track,  if  he  had  knowledge  of  its  dangerous 
location,  or  was  chargeable  with  such  knowledg'e,  as  in  that  case  he 
assumed  the  risk. 

8sme— Same— Same — Notice  to  Employee— Directing  Verdict. 

In  an  action  ag'ainst  a  railroad  company  for  injuries  to  a  brakeman 
from  striking  a  coal  chute  standing  close  to  a  side  track,  where  the  evi- 
dence is  conflicting  as  to  whether  plaintiff  had  previous  notice  of  the 
dangerous  location  of  the  chute,  the  refusal  to  direct  a  verdict  for  de- 
fendant is  proper. 

Same— Negligence — Structures  near  Track — Evidence — Prior  Acci- 
dents.! 
In  an  action  for  injuries  to  a  railroad  brakeman  by  striking  a  coal 
chnte  dangerously  close  to  a  side  track,  evidence  that  the  chute  had  ex- 
isted in  the  same  condition  for  five  or  six  years,  and  that  no  previous 
injury  had  occurred,  is  not  admissible. 

Instructions. 

A  judgment  will  not  be  disturbed  because  of  an  instruction  which 
ignores  some  of  the  questions  involved,  where  those  questions  were 
folly  covered  by  other  instructions,  and  the  jury  could  not  have  be^n 
misled  thereby. 

Appeal  from  Appellate  Coart,  Fourth  District. 

Action  for  personal  injuries  by  Martin  H.  Vallowe  against 
the  Mobile  &  Ohio  Railroad  Company.  A  judgment  for 
plaintiff  i%a8  affirmed  by  the  Appellate  Court,  and  defendant 
appeals.    Affirmed. 

Lansden  &  Leek  and  Charles  Morrison,  for  appellant. 
Bollinger,  Winkelmann  &  Baer,  for  appellee. 

CARTWRIGHT,  J.  Appellee  brought  this  suit  in  the  cir- 
cnit  court  of  Monroe  county  to  recover  damages  on  account 
of  an  injury  sustained  by  him  while  in  the  employ  of  appel- 
lant as  a  brakeman.  The  suit  was  brought  against  appellant 
and  the  Willis  Coal  &  Mining  Company,  but  it  was  dismissed 
as  to  the  mining  company,  and  an  amended  declaration  was 
filed,  charging  the  appellant  with  negligence  in  permitting 
posts  to  stand  so  near  its  side  track  as  to  not  leave  sufficient 

*See  foot-note  appended  to  Norfolk  A  W.  Ry.  Co.  v,  Cheatwood's 
Adm'z  (Va.),  13 R.  R.  R.  850,  36  Am.  A  Eng.  R.  Caa.,  N.  S.,  850. 

tSee  foot-notes  appended  to  Illinois  Terminal  R.  Co.  v.  Thompson 
(HI.),  12  R.  R.  R.  683,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  683. 

I  As  to  whether  evidence  of  similar  accidents  or  actn  of  negligence 
are  admissible,  see  foot-note  appended  to  Nelson  v.  Union  R.  Co.  (R.  I.), 
12  R.  R.  R.  633,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  633. 
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room  for  the  plaintiff  to  perform  his  work,  and  in  failing  to 
notify  him  of  the  danger  arising  therefrom,  and  alleging  that 
while  in  the  performance  of  his  duties,  and  while  on  the 
ladder,  ascending  the  side  of  a  car,  with  due  care  and  cau- 
tion for  his  own  safety,  he  was  knocked  ofi  by  a  post  and 
injured.  The  plea  was  the  general  issue,  and  upon  a  trial 
there  was  a  verdict  for  $1,500,  on  which  judgment  was 
entered.  The  Appellate  Court  for  the  Fourth  District 
affirmed  the  judgment. 

It  is  contended  that  the  trial  court  erred  in  refusing  to 
direct  a  verdict  of  not  guilty,  on  the  motion  of  the  defend- 
ant, at  the  close  of  the  evidence,   for  the  reasons  that  the 
defendant  was  guilty  of  no  negligence  in  using  the  side  track 
with  the    pests  situated  as  they  were,   that  the  plaintiff 
assumed  the  risk  of  danger  from  the  posts,  and  that  he  was 
guilty  of  negligence  in  attempting  to  ride  upon  the  side  of 
the  car  while  passing  the  posts.     As  related  to  these  ques- 
tions, the  evidence  was  as  follows:    Plaintiff  was  32  years 
old,  and  commenced  work  for  the  defendant   on  August  3, 
1901,  as  a  brakeman.     On  December  31,  1901,  he  was  with 
his  train  at  Willisville  Station,  where  the  Willis  Coal  &  Min- 
ing Company  has  a  coal  mine.     He  had  been  on  that  division 
about  a   month,  and   had  frequently  been  at  that  station. 
There  was  a  side  track  there,  used  for  pushing  empty  cars 
under  a  coal  chute,  to  be  filled  with  coal  and  hauled  out  on 
the  main  track.     The  chute  was  supported  by  upright  posts 
eight  inches  square,  and  about  seven  feet  apart.     There  was 
a  distance  of  about  one  foot  between  the  side  of  a  coal  car 
and  the  row  of  posts.     The  day   was  dark,  with  a  misting: 
rain,  and  smoke  did  not  rise  from  the  ground.     A  number  of 
cars  were  being  backed  in  under  that  coal  chute,  where  there 
was  a  good  deal  of  steam,  and  a  great  deal  of  noise  from  the 
coal.     Plaintifi  attempted  to  climb  up  the  side  of  the  third 
car  from  the  rear,  and  was  struck  by  a  post  and  fell  off,  and 
his  thigh  bone  was  broken. 

The  only  evidence  touching  the  averment  of  the  declara- 
tion that  the  defendant  negligently  permitted  the  posts  to 
stand  near  the  side  track  was  the  testimony  of  several  wit- 
nesses for  the  defendant  that  the  coal  chute,  and  posts  sup- 
porting the  same,  were  properly  constructed;  that  the  posts 
were  necessary  for  the  support  of  the  coal  chute,  and  were 
located  as  far  from  the  track  as  it  was  possible  to  locate  them 
and  operate  the  coal  chute;  and  that  it  was  necessary  to  set 
them  in  that  position  in  order  to  operate  the  shaker  and  the 
screens  and  screen  the  coal.  It  was  conceded  that  the  posts 
were  so  near  to  the  passing  cars  that  a  brakeman  could  not 
safely  climb  upon  the  side  of  a  car  while  passing  the  posts, 
and  that  he  would  either  have  to  get  on  the  car  at  some  other 
time,  or  climb  upon  the  end  of  the  car;  but  the  only  evidence 
in  the  case  was  that  such  construction  was  necessary  and 
proper,  and  that  there  was  no  fault  or  negligence  in  that  re- 
spect. 
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The  defendant  was  bonnd  to  exercise  ordinary  care  to  pro- 
vide a  reasonably  safe  place  for  plaintiff  to  do  bis  work,  bat, 
if  reasonable  care  was  exercised,  and  there  was  no  fault  or 
negligence  on  the  part  of  defendant  in  having  the  posts  near 
the  track«  it  would  not  be  liable  merely  because  there  was 
danger.  If  the  defendant  furnished  as  good  and  safe  a  place 
to  work  as  reasonably  could  be  furnished,  it  would  not  be 
guilty  of  negligence.  The  operation  of  trains  is  attended 
with  danger,  and  liability  in  such  a  case  does  not  depend 
upon  the  presence  of  danger,  but  upon  the  existence  of  negli- 
gence on  the  part  of  the  employer.  3  Elliott  on  Railroads, 
§§  1268,  1308.  It  was  not  suflBcient  to  show  danger  on 
account  of  the  location  of  the  posts,  but  it  was  also  necessary 
to  show  that  danger  arose  from  some  fault  or  negligence  of  the 
defendant.  The  cases  where  railroad  companies  have  been 
held  liable  for  injuries  resulting  from  posts  or  structures  near 
the  track  have  been  where  negligence  was  imputed  to  them. 
In  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gregory, 
58  111.  272,  the  ground  of  liability  was  that  the  mail  catcher 
was  negligently  placed  so  near  the  track  as  to  be  a  source 
of  danger,  when  it  might  have  been  more  distant.  In 
Chicago  &  Iowa  Railroad  Co.  v.  Russell,  91  111.  298,  33  Am. 
Hep.  S4»  the  telegraph  pole  was  permitted,  by  the  negligence 
of  the  railroad  company,  to  be  in  dangerous  proximity  to  the 
track.  So,  also,  in  Chicago  &  Alton  Railroad  Co.  v. 
HoweU,  208  111.  IS5,  70  N.  E.  15,  the  liability  depended  upon 
the  negligence  of  the  defendant  both  in  respect  to  the  prox- 
imity and  kind  of  switch  stand.  There  was  no  evidence  tend- 
ing to  show  that  the  defendant  was  guilty  of  negligence  in 
having  the  posts  where  they  were,  but  the  only  evidence  was 
that  it  was  not  guilty  of  any  negligence  in  that  respect. 

The  defendant,  however,  might  be  guilty  of  negligence  in 
failing  to  warn  the  plaintifi  of  the  danger,  as  alleged  in  the 
declaration.  If  the  plaintiff  had,  or  by  the  exercise  of  rea- 
sonable care  on  his  part  would  have  had,  knowledge  of  the 
situation  of  the  posts  and  the  danger,  the  defendant  would 
not  be  liable  for  a  failure  to  warn  and  instruct  him  against 
such  danger.  Herdman-Harrison  Milling  Co.  v.  Spebr,  14$ 
111.  329,  33  N.  E.  944.  But  if  the  danger  which  was  known 
to  the  defendant  was  unknown  to  the  plaintifi,  and  would  not 
be  ascertained  by  him  in  the  exercise  of  ordinary  care  and 
prudence,  it  became  the  duty  of  the  defendant  to  give  warn-* 
ing,  and  for  a  failure  to  do  so  it  would  be  liable.  Chicago  & 
Alton  Railroad  Co.  v.  Kerr,  148  111.  605,  35  N.  E.  11 17.  If 
the  danger  was  unknown  to  the  plaintiff,  and  was  not  obvious 
to  one  exercising  ordinary  care,  there  might  be  a  liability. 
On  these  questions  the  evidence  was  contradictory.  Plaintiff 
testified  to  the  condition  of  the  weather,  the  smoke,  and  the 
noise,  and  said  that  when  about  30  feet  away  from  the  first 
post  he  attempted  to  climb  on  the  side  of  the  car  to  reach 
the  brake  in  the  center  of  the  car,  which  it  wculd  be  nec- 

14  R  R  R— 35 
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essary  for  bim  to  set;  that  he  was  swinging  around  to  the 
rear  of  the  car  to  get  to  the  brake  when  be  was  struck  by  the 
post;  that  be  did  not  know  the  post  was  there;  and  that  he 
was  never  notified  or  warned  by  any  one  of  the  proximity  of 
the  posts  to  the  track.  On  the  part  of  the  defendant  there 
was  testimony  that  the  conductor  cautioned  the  plaintiff  to 
be  careful  about  running  through  the  chute — that  it  was  dan- 
gerous, and  he  was  liable  to  get  hurt — and  not  to  ride  on  the 
side  of  the  cars  while  working  around  the  chute.  The  top 
foreman  at  the  mine  testified  that  the  plaintiff  was  between 
the  posts,  which  were  only  7  feet  apart,  and  was  not  30  feet 
from  the  first  post,  as  he  had  testified;  that  plaintiff  started 
to  climb  on  a  passing  car,  when  the  witness  caught  hold  of 
him  and  told  him  not  to  do  that,  or  be  would  get  hurt;  that 
he  told  the  plaintiff  to  let  the  cars  go  by,  and  they  would  not 
hurt  anything,  but  that,  just  as  the  witness  turned  around, 
plaintifi  caught  the  step  of  the  third  car  between  the  posts, 
and  just  stepped  on  when  he  was  knocked  off.  This  witness 
was  contradicted  by  the  plaintiff,  who  was  called  in  rebuttal, 
and  testified  that  he  did  not  see  the  witness;  that  the  witness 
did  not  have  him  by  tbe  arm;  and  that  no  one  spoke  to  him 
or  said  anything  to  him  or  caught  him  by  tbe  clothes.  If  the 
plaintiff  was  guilty  of  contributory  negligence,  he  could  not 
recover;  but  his  own  testimony  tended  to  prove  not  only 
that  he  was  ignorant  of  the  situation  of  the  posts,  but  that 
the  circumstances  were  such  that  the  court  could  not  say,  as 
a  mattei  of  law,  that  he  was  guilty  of  negligence  in  not  learn- 
ing of  their  position  and  the  danger.  It  is  also  the  settled 
rule  that  the  plaintiff  could  not  recover  for  injuries  caused  by 
dangers  and  defects  of  which  he  had  knowledge  or  was 
chargeable  with  knowledge,  on  the  ground  that  he  assumed 
the  risk  of  all  such  dangers  of  the  service.  If  be  did  not 
know  of  the  situation  of  the  posts  and  the  danger  incident 
thereto,  and  was  not  chargeable  with  such  knowledge,  and 
the  danger  was  not  ordinarily  incident  to  the  service,  he  did 
not  assume  the  risk,  under  his  contract  of  employment.  In 
view  of  his  testimony,  the  court  did  not  err  in  refusing  to 
direct  a  verdict  for  the  defendant. 

The  next  point  raised  is  that  the  trial  court  erred  in  re- 
fusing to  permit  the  defendant  to  prove  that  the  coal  chute, 
and  side  tracks  under  it  had  existed  in  the  same  condition 
and  had  been  in  daily,  continual  use  for  five  or  six  years,  and 
that  no  injury  had  ever  occurred  therefrom.  Where  the 
question  of  notice  of  a  dangerous  defect  is  involved,  evidence 
of  prior  similar  accidents  has  been  deemed  competent  on 
that  question  (City  of  Chicago  v.  Powers,  42  111.  169,  89  Am. 
Dec.  418);  and  perhaps  it  has  been  intimated  that  such  evi- 
dence tends  to  show  that  a  place  is  dangerous,  on  the  ground 
that  the  danger  or  safety  of  a  construction  is  proved  by  ex- 
perience in  the  use  of  it.  If  that  were  true,  it  would  be  too 
plain  for  argument  that  the  rule  would  work  both  ways,  and. 
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ifevideoce  cf  prerioiis  accidents  is  admissible  to  show  the 

danceroos  diancter  of  a  place,  evidence  that  no  accident 

lad  ouLaued  mast  be  admissible  on  the  other  side  to  show 

that  it  is  BoC  daocerons.     In  either  case,  the  fact  that  an 

iojoiT  had  or  had  not  occarred  would  involve  an  inquiry  into 

lU  the  drcnmstaocea*   and  the  investigation  of  collateral 

qoestfons:    The  legitimate  purpose  of  such  evidence  is  to 

sbovaotJce,  and  in  Hodges  v.  Bearse,  129  111.  87,  21  N.  E. 

6fi,  it  was  held   00c   competent  to   prove  that  no  accident 

hd  imppened  in  the  use  of  an  elevator  during  the  4i  years  it 

tadbeeninoae,  becaaae  such  evidence  would  only  tend  to 

distiact  the  atteotioa  of  the  jury  by  a  multitude  of  collateral 

issoei    There  was    00  error  in  excluding  the  offered  evi- 


It »  orged  that  the   coart  erred  in  giving  and  refusing  in- 
structioos.    The  first  instruction  given  for  the  plaintiff  was 
aipnDeotatiTep  and  veas  evidently  founded  on  a  statement 
made  10  an  opinion  discassing  a  question  of  fact.     It  stated 
''that  the  law  does  not  require  that  a  brakeman  on  a  freight 
traiflshoold  knovv  all  the  defects  of  construction  and  obstruc- 
tioa  tint  may  be  alooR    the  line  of  the  railroad,  and  that  he 
sboold  neglect  tbe  performance  of  his  duties  as  a  brakeman 
to  be  00  the  lookoat  for  such  obstructions  and  defects  which 
maj  be  daogeroas. ' '       While  a  brakeman  is  not  bound,  as  a 
matterof  law,  to  kiiov7    ot  all  obstructions  or  defects,  or  to 
select  bis  duty  ta  be  on  the  lookout  for  them,  he  is  bound 
to  Qse  ordinary  care  to  observe  his  surroundings  and  avoid 
^Qgcr,  and  the  instraetion  ignored  all  questions  of  that  kind. 
Tbe  jory,  however,  ^irere  fully  instructed,  at  the  request  of 
the  defeodaot    00  t bat  subject.     They  could  not  have  failed 
toQQderstaQd'from  the  instructions  which  were  given  ttat 
^he  plaintiff  was    bound    to  exercise  reasonable  care  for  his 
own  safety  and    if     be    knew,   or  by  the  exercise  of  ordinary 
<^e  could  have  knoi^n*  that  the  posts  were  too  near  the  side 
of  the  car  to  enable  bim  to  climb  upon  the  side  with   safety, 
and  he  attempted  to  do  so,  he  could  not  recover.     We  do  not 
think  the  inrv    could  bave  been   misled  by  the  first  instruc- 
tion.  The  other    instructions  complained  of  were  not  im- 
P'oper,  and  there    was   no  error  in  refusing  or  modifying 
instmclions  asked  by  the  defendant. 

^e  find  no  error  in  tbe  record  calling  for  a  reversal  of  the 
Wdgment   oi   the    Appellate  Court,   and  accordingly  it  is 

^rmed. 
Judf^ment  affirmed. 
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(Supreme  Court  of  Georg^ia,  Jan.  26, 1905.) 

[49  9.  B.  Rep.  711.] 

Who  Are  Employees.* 

To  create  the  relation  of  master  and  servant  there  must  be  some 
contract  or  some  act  on  the  part  of  one  person  which  expressly  or  im- 
pliedly reco/^nizes  another  as  his  servant. 

Duty  to  Voluntear.t 

One  into  whose  service  another  volunteers  without  his  assent,  express 
or  implied,   is  not  under  the  duties  of  a  master  toward  a  servant,  or 

*For  authorities  in  this  series  on  the  question  as  to  who  are.  and  are 
not,  employees,  see  Bderle  v,  Vicksburg^,  etc.,  R.  Co.  (La.),  11  R.  R.  R. 
547,  34  Am.  &  Eng*.  R.  Cas.,  N.  S.,  547  (where  switching  at  intersections 
for  both  companies  was  done  by  employees  of  one  of  them,  there  was 
no  privity  of  relation  between  such  employees  of  one  company  and  the 
other  company);  Huntzicker  v,  Illinois  Cent.  R.  Co.  (C.  C.  A.),  11  R. 
R.  R.  555,  34  Am.  &  Kng.  R.  Cas.,  N.  S.,  555  (person  holding  train- 
master's permit  to  ride  on  freight  trains  in  the  district,  to  acquire 
familiarity  with  the  duties  of  a  flagman,  was  an  employee  of  the  rail- 
road when  killed  in  a  collision  between  its  trains,  while  riding  on  one  ' 
of  them  with  its  conductor's  consent) ;  St.  Louis  S.  W.  Ry.  Co.  v. 
Smith  (Ark.),8  R.  R.  R.  1,  31  Am.  &  Bug.  R.  Cas.,  N.  S.,  1  (servant 
employed  by  a  corporation  created  under  the  laws  of  one  state,  and 
operating  a  railroad  commencing  at  the  terminus  of  a  railway  company 
oi  the  same  name,  organized  under  the  laws  of  the  same  state,  was 
not  an  employee  of  the  latter  company)  ;  Gulf,  C.  Sc  S.  F.  Ry.  Co.  v. 
Shelton  (Tex.),  8  R.  R.  R.  634,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  634 
(existence  of  relation  where  switching  crew  worked  for  two  companies) ; 
Setterstrom  v.  Brainerd  A  N.  M.  Ry.  Co.  (Minn.),  8  R.  R.  R.  500,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  500  (company  not  liable  for  injury  to 
passenger  from  negligence  of  person  employed  by  head  brakeman  as  . 
his  substitute) ;  Lima  Ry.  Co.  v.  Little  (Ohio),  6  R.  R.  R.  162,  29  Am. 
A  Eng.  R.  Cas.,  N.  S.,  162  (relation  a  question  for  jury) ;  Chaney  v, 
Louisiana  A  M.  R.  R.  Co.  (Mo.),  8  R.  R.  R.  333,  31  Am.  A  Eng.  R.  Cas., 
N.  S.,  333  (volunteer  riding  free  and  assisting  in  handling  baggage  is 
not  an  employee) ;  Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v.  Reasor 
(Tex.),  3R.  R.  R.  281,  26  Am.  &  EuR.  R.  Cas.,  N.  S.,  281  (relation 
between  railroad  company  and  one  acting  as  express  messenger,  and 
also,  with  its  consent  and  approval,  as  its  baggageman) ;  note,  16  Am. 
&Eng.  R.  Cas.,  N.  S.,  550;  Ward  v.  Louisville  &  N.  R.  Co.  (Tenn.), 
7  Am.  A  Eng.  R.  Cas.,  N.  8. ,  776  ;  Cleveland,  T.  A  V.  R.  Co.  v.  Marsh 
(Ohio),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  54  ;  Stacker  v.  Louisville  A  N. 
R.  Co.  (Tenn.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  704  (employment  of  boy 
to  assist  in  revolving  turntables,  sufficiency  of  evidence) ;  Mickelson 
V.  New  East  Tintic  Ry.  Co.  (Utah),  20  Am.  A  Eng.  R.  Cas.,  N.  8., 
855  (person  requested  by  engineer  to  assist  in  management  of  train) ; 
Wagen  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.),  17  Am.  A  Eng.  R.  Cas., 
N.  8.,  438  (acceptance  of  volunteer's  services) ;  Goodrich  v.  Kansas 
City,  etc.,  Ry.  Co.  (Mo.),  19  Am.  A  Eng.  R.  Cas.,  N.  S.,  137  (sufficiency 
of  evidence  of  employment  where  traffic  arrangement  between  com-  - 
panies) . 

f  As  to  the  care  due  from  railroad  companies  to  volunteers  performing 
services  for  them,  see  note,  17  Am.  A  Eng.  R.  Cas.,  N.  S.,  445  (liabil- 
ity for  injuries  to  volunteers);  Harris  v.  Southern  Ry.  Co.  (Ky.),8 
K.  R.  R.  753,  31  Am.  A  Eng.  R.  Cas.,  N.  S.,  753  (liability  for  injury  to 
boy  voluntarily  assisting  trainmen  l>efore  he  alighted  from  moving 
train  at  their  direction) ;  Cleveland,  T.  A  V.  R.  Co.  v.  Marsh  (Ohio), 
20  Am.  A  Eng.  R.  Cas.,  N.  S.,  54  (care  due  person  invited  by  servant 
to  assist);  Wagen  v.  Minneapolis  A  St.  L.  R.  Co.  (Minn.),  17  Am.  A 
Eng.  R.  Cas.,  N.  8.,  438;  Ward  v.  Louisville  &  N.  R.  Co.  (Tenn.),  7  Am. 
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required  to  anticipate  or  discover  the  peril  of  such  volttnteert  but  la 
only  bound,  relatively  to  such  volunteer,  to  use  care  not  to  injure  him 
after  notice  of  his  peril. 

Liability. 

Where  a  defendant  has  t>een  g^uilty  of  no  breach  of  any  duty  owing* 
to  the  plaintiff,  there  can  be  no  leg^al  liability. 

Duty  to  Volunteer— Unauthorizad  Request  of  Servant — Non  8ui  Juris. 
Where  a  volunteer  engages  in  work  undertaken  in  compliance  with 
an  nnauthorized  request  of  an  employee  of  the  defendant,  the  latter  owes 
him  none  of  the  obligations  of  a  master  toward  a  servant,  but  is  only 
bound  to  use  care  not  to  injure  him  after  notice  of  his  peril.  The  fact 
that  the  volunteer  is  of  tender  years,  and  without  sufficient  mental 
capacity  to  appreciate  the  danger,  while  it  might  be  an  element  of  notice 
to  the  defendant  of  the  peril  of  the  volunteer,  cannot  change  the  re- 
lations of  the  parties,  or  impose  upon  the  defendant  any  duty  not 
ordinarily  imposed  by  law  relatively  to  volunteers.  Rhodes  v.  Georgia 
R.  &  Bkg.  Co.,  10  S.  E.  922,  84  Ga.  320,  20  Am.  St.  Rep.  362,  in  part 
disapproved. 

Infancy  of  PlaintifT.t 

If  the  defendant  had  been  negligent,  and  relied  upon  the  concurrent 
negligence  of  the  plaintiff  to  defeat  or  diminish  the  recovery,  then  the 
infancy  of  the  plaintiff  would  be  material  to  the  determination  of  his 
^diligence ;  but  plaintiff's  infancy  cannot  change  the  relations  of  the 
parties,  or  supply  the  place  of  negligence  on  the  part  of  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Newnan;  A.  D.  Freeman*  Judge* 
Action  by  Willis  West,  administrator,  against  the  Atlanta 

&  West  Point  Railroad  Company.     Judgment  for  plaintiff, 

and  defendant  brings  error.     Reversed. 

Dorsey,  Brewster  &  Howell,  W.  G.  Post,  and  H.  A.  Hall, 
for  plaintiff  in  error. 
W.  C.  Wright  and  J.  B.  S.  Davis,  for  defendant  in  error. 

SIMMONS,  C.  J.  An  action  for  damages  for  personal  in- 
juries was  brought  by  Simmie  L.  West,  a  minor,  by  his  next 
friend,  against  the  Atlanta  &  West  Point  Railroad  Company. 
Pending  this  action  Simmie  L.  West  died,  and  his  duly 
appointed  and  qualified  administrator  was  made  a  party  in 
his  stead.  To  the  petition  as  originally  filed  the  defendant 
bad  demurred.  Subsequently  the  petition  was  amended  in 
several  particulars.  The  defendant  renewed  its  grounds  of 
demurrer,  and  also  filed  other  demurrers  to  the  petition  as 
amended.  The  court  overruled  the  demurrers,  and  the  de- 
fendant excepted.  The  petition,  after  amendment,  set  up 
the  following  facts:    On  the  morning  of  June   14,  190X,  a 

&  Eng.  R.  Cas.,  N.  S.,  776  (liability  for  injuries  to  volunteers) ; 
Stacker  v.  Ix>uisville  &  N.  R.  Co.  (Tenn.)i  20  Am.  A  Eng.  R.  Cas.,  N. 
S.,  704  (liability  for  injury  to  boy  requested  by  employee  to  assist  in 
revolving  turntable) . 

t  As  to  the  care  required  of  minors  for  their  own  protection,  see  foot- 
note appended  to  Heinzle  v.  Metropolitan  St.  Ry.  Co.  (Mo.)«  13  R.  R.  R. 
107,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  107  ;  foot-notes  appended  to  Poland 
V.  Union  R.  Co.  (R.  I.),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
648;  Parker  v.  Wash.  Elcc.  St.  Ry.  Co.  (Pa.),  11  R.  R.  R.  610,  34  Am. 
A  Eng.  R.  Gas.,  N.  S.,  610;  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.), 
11 R.  R.  R.  536,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  536. 


550        Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S 

Atlanta  &  W.  P.  R.  Co.  v.  West 

freight  train  of  the  defendant  became  uncoupled  because  of  a 
defective  or  broken  coupling.     For  the  purpose  of  repairing 
such  coupling,  and  while  the  repairs  were  being  made»  a  por- 
tion of  the  train  stood  upon  and  obstructed  the  crossing. 
One  of  the  tools  used   by  the  train   hands  in  repairing  the 
coupling  was  an  iron  crowbar  weighing  about   50  pounds. 
While  the  repairs  were  in  progress,  young  West,  who  came 
thither  on  his  way  to  perform  an  errand  for  his  father,  after 
-waiting  for  some  time  for  the  crossing  to  be  cleared,  went  to 
the  caboose  or  cab  of  the  train  to  inquire  when  the  crossios: 
would  be  clear.     When  he  approached  the  caboose,  one  of 
the  brakemen  on  the  train  came  up  with  a  lot  of  tools  which 
bad  been  used  to  repair  the  coupling,  among  them  the  above- 
mentioned  iron  crowbar,  and  requested  West  to  ascend  the 
platform  of  the  caboose  and  open  the  door  so  that  the  tools 
could  be  laid  in  the  caboose.     West,  seeing  no  danger  to 
himself  in  complying  with  this  request,  ascended  the  plat- 
form, and  was  proceeding  to  unbolt  and  open  the  door,  when 
the  brakeman  handed  him  the  crowbar,  standing  it  up  end- 
wise, and  letting  one  end  rest  on  the  platform,  and  requested 
West  to  take  hold  of  it.     West  took  hold  of  the  crowbar,  and 
was  supporting  it  with  one  hand,  the  other  being  upon  the 
door  knob,  and  West  being  in  the  act  of  opening  the  door, 
when  ''suddenly  and  violently,  and  without  warning  signaU 
and  without  warning  to"  West,  the  train  was  coupled  together, 
the  section  attached  to  the  engine  coming  in  contact  with 
the  other  section,  of  which  the  caboose  formed  a  part,  ''with 
great  force,  and  said  train  was  then   suddenly  and  quickly 
jerked  and  put  in  motion  and  with  a  sudden  jerk,  by  reason 
and  on  account  of  which  sudden  coupling  and  contact  and 
sudden  starting  and  jerking  of  said  train"  West  was  thrown 
back  and  down,  the  door  slammed  upon  his  right  hand,  and 
the  crowbar  fell  upon  and  broke  his  right  leg.     West  suffered 
great  pain  in  his  hand  and  leg.     The  injury  to  the  leg  re- 
sulted in  necrosis,  and  the  leg  had   finally  to  be  amputated. 
When  West  was  requested  by  the  brakeman  to  ascend   the 
platform  and  open  the  door  of  the  caboose  and  take  hold  of 
the  crowbar,  both  sections  of  the  train  were  perfectly  still, 
and  he  had  no  reason  to  suppose  or  presume  that  they  would 
be  suddenly  coupled  together  with  great  force  and  jar,  and 
the  train  put  in  motion  with  a  jerk,  without  notice  to  him. 
The  brakeman  was  a  man  of  long  experience,  and  apparently 
about  50  years  of  age,  while  West  was  only   15  years  and  2 
months  of  age,  and  "without  mental  capacity,   knowledge, 
and  experience  to  know  or  comprehend  that  there  was  any 
danger"  in  complying  with  the  request  of  the  brakeman. 
"and  without  sufficient  knowledge,  mental  capacity,  and  ex- 
perience to  avoid  any  danger"  to  which  so  doing  might  sub- 
ject him.     On  account  and  by  reason  o^  West's  tender  years 
and  inexperience  he  did  not  know,  while  he  was  on  the  plat- 
form, that  the  train  might  be  coupled  together  suddenly  and 
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violently,  and  without  warning,  and  put  in  motion  with  a 
sudden  jerk.     At  the  time  of  the  injury  ^^West  did  not  have 
the  mental  capacity,  knowledge,  and  experience  of  an  ordi- 
nary boy  fourteen  years  old."    West  was  without  fault,  and 
in  the  exercise  of  due  care,  diligence,  and  circumspection, 
and  his  injuries  were  due  wholly  to  the  carelessness  and  gross 
negligence  of  defendant,  its  officers,  agents,  and  employees. 
The   petition  charged    that  ^'defendant    was  negligent  on 
acconot  of  its  said  employee  requesting  [West]  to  ascend  the 
platform  of  said  cab  and  open  said  door,  and   in  handing 
said  iron  crowbar  up  to  [West]  with  the  request  that  [West] 
take  hold  of  same;  and  especially  was  defendant,  its  agents, 
officers,  and  employees,  grossly  negligent  in  suddenly,  vio- 
lently, and  with  great  force  and  jar  coupling  said  sections  of 
said  train,  and  causing  them  to  come  in  contact  as  afore- 
said, and  then  suddenly  putting  said  train  in  motion  with  a 
jerk  while  petitioner  occupied  the  position  hereinbefore  de- 
scribed, and  in  so  coupling  and  starting  said  train  without 
signal,  and  without  any  notice  or  warning  to  [West].''    Dam- 
ages were  laid  in  the  sum  of  $i5,ocx). 

The  defendant's  demurrers  were  based  upon  several 
grounds.  It  demurred  generally,  and  on  the  ground  that  the 
petition  failed  to  show  that  on  the  occasion  when  West  was 
injured  defendant  owed  him  any  duty,  or  that  the  acts  and 
doings  of  the  defendant  were  any  breach  of  any  duty  owing 
by  the  defendant  to  West.  The  other  grounds  of  demurrer 
it  is  unnecessary  here  to  mention. 

1.  It  is  virtually  conceded  that  West  was  a  volunteer,  and 
not  a  servant  of  the  defendant.  There  was  no  contract  of 
employment,  nor  any  act  on  the  part  of  any  authorized  agent 
of  the  defendant  which  expressly  or  impliedly  recognized 
West  as  the  servant  of  the  company.  Rhodes  v.  Georgia  R. 
&  Bkg.  Co.,  84  Ga.  320,  10  S.  E.  922,  20  Am.  St.  Rep.  362. 
''A  person  cannot  be  subjected,  without  his  own  consent  or 
that  of  his  agent,  to  the  obligations  which  the  law  has 
attached  to  the  contract  of  hiring."  2  Labatt,  Mast.  &  Serv. 
§630. 

2.  One  who,  without  any  employment  whatever,  or  at  the 
request  of  a  servant  who  has  no  authority  to  employ  other 
servants,  voluntarily  undertakes  to  perform  service  for  the 
master,  is  a  mere  volunteer,  and  not  entitled  to  that  degree 
of  diligence  on  the  part  of  the  master  which  the  latter  is 
bound  to  exercise  with  reference  to  his  servants.  There  are 
a  great  many  cases  which  state  that  such  a  volunteer  stands 
in  the  place  of  a  servant,  but  in  each  such  case  which  we 
have  examined  this  position  was  taken  in  order  to  defeat  the 
claim  of  the  volunteer.  In  other  words,  the  court  held  that 
the  volunteer  certainly  stood  in  no  better  position  than  that 
of  a  servant,  and  that,  conceding  he  stood  in  the  position  of 
a  servant,  he  could  not  recover.    Such  cases  not  infrequently 
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arise  where,  if  the  volanteer  bad  been  a  servant,  be  conld  not 
recover  because  injured  by  tbe  negligence  of  a  fellow  servant 
in  tbe  course  of  tbeir  common  employment.  A  number  of 
sucb  cases  will  be  found  in  the  note  to  section  631  of  Labatt 
on  Master  and  Servant,  vol.  2.  In  Georgia  the  rule  as  to  the 
liability  of  tbe  master  for  tbe  negligence  of  fellow  servants 
bad  been  abrogated  in  railroad  cases,  and  the  claim  of  a 
volunteer  cannot  be  defeated  by  treating  him  as  though  he 
were  a  servant.  It  is  necessary  to  assign  him  to  bis  trae 
position.  He  is  not  a  servant,  and  cannot  charge  tbe  de- 
fendant with  tbe  obligations  of  a  master.  Tbe  defendant 
does  not,  as  master,  owe  tbe  volunteer  any  duty  whatever. 
The  obligatioos  of  master  and  servant  do  not  arise  between 
them.  Tbe  defendant  is  only  bound  not  to  injure  the  volun- 
teer willfully,  and  to  use  care  not  to  injure  him  after  notice  of 
his  peril.  See  Church  v.  Railroad  Co.,  50  Minn.  218,  52  N. 
W.  647,  16  L.  R.  a.  861;  Everhart  v.  Railroad  Co.,  78  Ind. 
292,  41  Am.  Rep.  567. 

3.  The  petition  clearly  does  not  make  out  a  case  of  injuries 
inflicted  willfully,  or  because  of  a  want  of  care  after  notice  of 
West's  peril.  There  is  no  allegation  that  the  defendant's 
agents  or  employees  who  coupled  and  moved  the  train  knew 
anything  of  West's  danger  or  of  his  position.  Even  the 
brakeman  who  requested  West  to  get  upon  the  platform  does 
not  appear  to  have  had  any  notice  that  West's  mental  ca- 
pacity was  less  than  that  usually  possessed  by  boys  of  bis  age. 
The  train  was  at  a  public  crossing,  but  it  does  not  appear 
that  West  could  not  get  by  it,  or  that  this  had  anything  to  do 
with  his  compliance  with  tbe  brakeman's  request  to  assist 
him.  The  brakeman  does  not  appear  to  have  had  any 
authority  to  make  West  or  any  one  else  tbe  servant  of  the  de- 
fendant. There  is  no  allegation  that  the  brakeman  had  any 
authority,  and  bis  request  cannot  be  imputed  to  tbe  defend- 
ant. The  brakeman  had  no  authority  to  invite  West  to  get 
upon  the  platform,  and  tbe  defendant  was  under  no  duty  to 
anticipate  that  he  would  do  so,  or  to  see  that  no  injury  re- 
sulted. Leaving  out  of  consideration  the  minority  of  West, 
the  case  is  simply  that  of  a  volunteer  who  places  himself  in  a 
position  of  danger,  and  who  is  injured  by  acts  of  the  defend- 
ant, which,  relatively  to  a  volunteer,  do  not  constitute  negli- 
gence. So  far  as  appears  from  the  petition,  the  defendant 
was  guilty  of  no  breach  of  any  duty  which  it  owed  West,  and 
therefore  cannot  be  liable.  Legal  liability  arises  only  upon 
the  breach  of  some  legal  duty. 

4.  We  think  enough  has  been  said  to  show  that,  had  West 
been  an  adult,  the  defendant  would  not  have  been  liable. 
West  voluntarily  engaged  in  work  undertaken  in  compliance 
with  the  unauthorized  request  of  tbe  brakeman,  and  the  de- 
fendant owed  West  none  of  the  obligations  which  grow  out  of 
the  relation  of  master  and    servant.     The  defendant  was 
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boQod,  tbroagh  its  agents  and  employees,  to  use  care  not  to 
lojore  West  after  notice  of  his  peril,  and  was  bound  not  to 
injure  him  willfully ;  but  no  breach  of  this  duty  appears. 
Defendant  in  error,  however,  contended  that  the  demurrers 
were  properly  overruled  because  of  the  allegations  as  to  the 
minority  and  mental  deficiency  of  West,  relying  upon  the 
case  of  Rhodes  v.  Georgia  R.  &  Bkg.  Co.,  84  Ga.  320,  10  S. 
K  922,  20  Am.  St.  Rep.  362.  After  examining  that  case,  and 
also  many  decisions  by  other  courts,  we  think  this  contention 
unsonnd.  Infancy  or  want  of  mental  capacity  on  the  part  of 
the  plaintiff  is  often  very  material  where  the  defense  calls  in 
question  the  plaintiff's  own  diligence.  In  other  words,  where 
the  defendant  has  been  negligent,  and  claims  that  the  plain- 
tiff could,  by  the  exercise  of  due  care,  have  avoided  the  in- 
jury, or  that  the  plaintiff  did  not  use  due  diligence  to  lessen 
the  damages,  or  that  plaintiff's  negligence  contributed  to 
the  injury,  then  the  plaintiff's  infancy  or  mental  capacity  is 
material.  Whenever  the  plaintiff's  diligence  is  under  inves- 
tisation,  his  mental  capacity  is  relevant,  as  will  be  seen 
in  many  decisions  in  this  and  other  states.  In  investigating 
the  diligence  of  the  defendant,  the  plaintiff's  infancy  or  evi- 
dent lack  of  mental  capacity  may  sometimes  become 
relevant  as  an  element  of  notice  to  defendant  of  the  plain- 
tiff's peril.  But  in  determining  the  relations  of  the  parties 
the  infancy  of  the  plaintiff  is  not  material,  nor  can  it  supply 
the  place  of  negligence  on  the  part  of  the  defendant.  West 
was  a  mere  volunteer.  His  age  and  mental  capacity  could 
not  change  this.  If  young  and  mentally  deficient,  he  was  no 
less  a  volunteer,  relatively  to  the  defendant,  than  if  old  and 
experienced.  The  defendant  did  not,  as  master,  owe  him  any 
duty.  The  defendant  was  not  guilty  of  a  breach  of  any  duty 
which  it  did  owe  him.  The  infancy  of  West  could  not  sup- 
ply the  place  of  negligence  on  the  part  of  the  defendant,  and 
there  can  be  no  recovery.  The  Rhodes  Case,  supra,  seems 
to  conflict  with  this  view,  though  the  headnote  recognized 
that  there  could  be  no  recovery  unless  the  defendant  had 
been  negligent.  The  decision  in  that  case  is  by  but  two 
judges,  and  not  binding,  and,  in  so  far  as'  it  conflicts  with 
what  is  here  ruled,  will  not  be  followed.  It  has  more  than 
once  been  criticized  by  able  law  writers  (3  Elliott  on  Rail- 
roads, §  130S;  2  Labatt  on  Master  and  Servant,  §  636),  and 
18,  we  think,  unsound.  We  are  clear  in  the  present  case  that 
West's  lack  of  mental  capacity  did  not  change  his  relations 
toward  the  defendant,  or  imp>ose  upon  it  any  of  the  obliga- 
tions which  ordinarily  arise  from  the  relation  of  master  and 
servant;  that  the  petition  showed  no  breach  of  duty  toward 
West  as  a  volunteer;  that  West's  infancy  cannot  supply  the 
place  of  negligence  on  the  part  of  the  defendant;  and  that 
the  court  below  erred  in  overruling  the  defendant's  demurrer. 
See,  in  relation  to  the  relevancy  of  the  volunteer's  infancy. 
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Flower  v.  R.  Co.,  69  Pa.  210,  8  Am.  Rep.  251,  and  the 
numerous  cases  cited  10  the  notes  in  the  two  text-books  last 
above  cited. 

Under  the  above  view  of  the  case  it  will  not  be  nec- 
essary to  notice  all  of  defendant's  special  demurrers. 

Judgment  reversed.    All  the  Justices  concur. 


SOUTHERN  RY.  CO.  v,  BONNER. 

(Supreme  Court  of  Alabama,  Nov.  21, 1904.) 

[37  So.  Rep.  702.] 

Testimony  on  Former  Trial. 

Testimony  of  a  witness  that  he  did  not  know  where  one  who  testified 
on  a  former  trial  lived,  but  that,  several  months  previously  be  saw  the 
former  witness,  who  told  him  that  he  was  living  in  Texas,  was  not  a 
sufficient  predicate  for  evidence  as  to  the  testimony  of  the  former  wit- 
ness. 

Same. 

Evidence  as  to  what  was  testified  to  on  a  former  trial  is  only  admis- 
sible where  the  witness  has  left  the  state  permanently,  or  for  such  an 
indefinite  time  that  his  return  is  uncertain. 

Evidence — Speed  of  Train. 

Where  decedent  was  killed  in  a  collision  between  the  train  of  which 
he  was  engineer  and  a  train  of  defendant  at  a  place  where  the  tracks 
crossed,  in  an  action  for  the  death,  the  testimony  being  conflicting  as 
to  whether  decedent's  train  stopped  within  100  feet  of  defendant's  track 
before  going  on  the  crossing,  as  required  by  Code  1896,  §  3441,  it  was 
not  error  to  allow  a  witness  who  had  testified  about  the  speed  of  that 
train  to  testify  that  the  speed  was  about  the  usual  rate  of  crossing 
another  railroad  after  it  had  stopped. 

Same — Power  of  Headlight. 

A  hypothetical  question  to  an  experienced  locomotive  engineer  as  to 
how  far  a  headlight  could  be  seen  was  not  objectionable  as  calling  for 
a  conclusion. 

Same— Cause  of  Collision — Conclusion  of  Witness. 

In  an  action  for  death  caused  by  the  train  of  which  decedent  was 
engineer  colliding  with  a  train  of  defendant  at  a  point  where  the  tracks 
crossed,  a  brakeman  on  defendant's  train  testified  that  he  thought 
decedent's  train  would  surely  stop  for  the  crossing,  that  witness'  en- 
gineer must  have  put  on  his  air  just  about  the  time  of  the  collision,  and 
that  the  position  of  the  engines  showed  that  defendant's  train  was  the 
one  struck  :  held^  that  it  was  proper  to  exclude  the  testimony,  since  the 
fiirst  statement  was  a  mere  mental  operation,  and  the  other  two  con- 
clusions. 

Contributory  Negligence — Duty  of  Engineer  to  Know  That  Track  Is 
Clear — Question  for  Jury. 
In  an  action  for  death  caused  by  a  collision  between  the  train  of 
which  decedent  was  engineer  and  a 'train  of  defendant  at  a  point  where 
the  tracks  crossed,  evidence  considered,  and  held^  that  the  question 
whether  the  decedent  was  guilty  of  contributory  negligence  in  failing 
to  observe  Code  1896,  §  3441,  making  it  the  duty  of  engineers  to  know 
that  the  way  is  clear  before  proceeding  over  a  crossing,  was  for  the 
jury. 

Crossings— Duty  of  Engineer  to  Know  That  Track  Is  Clear — Construc- 
tion of  Statute. 
Code  1896,  §  3441,  provides  that  engineers  of  railroad  trains,  after 
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stopping,  and  before  proceeding'  to  run  a  train  over  a  railroad  oroaaing'« 
must  know  the  way  to  be  clear :  held^  that  the  statute  means  not  only 
that  the  crossing'  is  free  from  immediate  obstruction,  but  free  from 
danger  of  such  obstruction  as  ought  reasonably  to  be  expected  :  but  it 
does  not  require  knowledge  that  the  way  will  certainly  remain  clear 
against  all  after-occurring  or  eztraordinarv  happenings. 

Death  of  Engineer — Collision  at  Crossing  of  Railroads — NagHgence^ 
Question  for  Jury. 
In  an  action  for  the  death  of  an  engineer  of  a  train  in  a  collision  be- 
tween his  train  and  one  of  defendant's  at  a  point  where  the  tracks 
crossed,  the  question  of  defendant's  negligence  heldf  under  the  eridencet 
one  for  the  jury. 

Willfulness — Instruction. 

Defendant  requested  the  court  to  charge  that,  to  constitute  willful 
injury,  there  must  be  a  design,  purpose,  or  intent  to  do  wrong  and  in- 
flict the  injury,  and  that,  unless  the  evidence  satisfied  the  mind  of  each 
juror  that  defendant's  engineer,  with  design  and  purpose  and  intent  to 
do  wrong  and  inflict  injury  on  some  one,  then  they  could  not  find  for 
plaintiff  :  held,  that  the  instruction  was  properly  refused  as  incomplete 
and  obscure. 

Willfulness,  Wantonness,  and  intentional  Wrong — Pleading  and  Proof* 
Code  1896,  §3441,  provides  that  railroad  engineers,  after  stoppings 
and  before  running  a  train  over  a  railroad  crossing,  must  know  the 
way  to  be  clear.  In  an  action  for  death  caused  by  a  collision  of  deced- 
eat's  train  with  one  of  defendant's  trains  at  a  point  where  the  tracks 
crossed  a  count  of  the  complaint  charged  that  the  death  was  caused  by 
the  willful,  wanton,  or  intentional  negligence  of  the  employees  in  charge 
of  defendant's  train  in  running  the  train  forward  and  over  the  crossing 
without  stopping  :  held^  that  wantonness  and  willfulness  short  of  in- 
tentional wrongdoing  might  have  warranted  a  recovery  under  such 
count. 

Desth  of  Engineer—Collision  at  Crossing  of  Railroads— Headlights  as 
Warnings.* 
In  an  action  for  the  death  of  a  locomotive  engineer  in  a  collision  in 
the  nighttime  between  his  train  and  one  of  defendant's  trains  at  a 
point  where  the  tracks  crossed,  an  instruction  that  the  usual  purpose 
of  a  headlight  is  to  enable  the  engineer  of  the  engine  provided  with  it 
to  see  the  track,  and  that  if  defendant's  engineer,  by  keeping  a  careful 
lookout  with  a  proper  headlight,  would  not  have  discovered  the  peril  in 
time  to  avoid  the  collision,  plaintiff  could  not  recover  because  of  iht 
ob%ence  of  a  headlight,  was  properly  refused,  since  a  headlight  is  not 
only  serviceable  to  the  engineer  using  it,  but  a  warning  to  others. 

Appeal  from  Circuit  Court,  Jefierson  County;  A.  A.  Cole- 
mao,  Judge. 

*For  authorities  in  this  series  on  the  question  whether  locomotive 
headlights  are  warnings  to  the  public  of  the  approach  of  trains,  the  ab- 
sence of  which  may  render  a  railroad  company  liable  for  injuries  inflicted 
by  trains,  see  Dilas  v,  Chesapeake  &  O.  Ry.  Co.  (Ky.),  7  R.  R.  R.  712,  3^ 
Am.  &.  Eng.  R.  Cas.,  N.  S.,  712  (failure  to  have  headlight  not  action- 
able negligence  when  fog  would  have  rendered  it  useless)  ;  Erickson 
V,  Kansas  City,  etc.,  R.  Co.  (Mo.),  7  R.  R.  R.  300,  30  Am.  &  Eng.  R. 
Cas.,  N.  S.,  300  (absence  of  headlight  and  signals  when  flagman  was 
injured  by  train)  ;  Chicago  City  Ry.  Co.  v.  Fennimore  (111.),  6  R.  R.  R. 
644, 29  Am.  &  Eng.  R.  Cas.,  N.  S.,  644  (excessive  speed,  absence  of  sig- 
nals, and  insufficient  headlight) ;  Campbell  v,  St.  Louis  8l  Suburban 
Ry.  Co.  (Mo.),  9  R.  R.  R.  248.  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  248  ;  Ensley 
V,  Detroit  United  Ry.  (Mich.),  8  R.  R.  R.  452,  31  Am.  Sl  Eng.  R.  Cas., 
N.  S.,  452;  Central  of  Georgia  Ry.  Co.  v,  Hardin  (Ga.),  1  R.  R.  R.  499, 
24  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  499 ;  Sullivan  v.  New  York,  N.  H.  &  H. 
R.  Co.  (Conn.),  20  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  108  (backing  train  over 
crossing). 
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Action  by  J.  J.  Bonner«  as  administrator  de  bonis  non  of  the 
estate  of  Charles  M.  Bryan,  deceased,  against  the  Southern 
Railway  Company.  From  a  judgment  in  favor  of  plaintifi, 
defendant  appeals.     Reversed. 

This  suit  was  originally  brought  by  Pearl  O.  Bryan,  as 
administratrix  of  the  estate  of  Charles  M.  Bryan,  deceased, 
against  the  Southern  Railway  Company,  to  recover  $30,000 
damages  for  the  killing  of  the  plaintiff's  intestate.  This  is 
the  second  appeal  in  the  case.  28  South.  445.  After  the 
remandment  of  the  cause  on  the  former  appeal,  the  com- 
plaint was  amended  by  substituting  for  the  original  plaintiff 
the  present  appellee,  J.  J.  Bonner,  as  administrator  de  bonis 
non  of  the  estate  of  Charles  M.  Bryan,  deceased. 

On  the  last  trial,  from  a  judgment  in  which  the  present 
appeal  is  prosecuted,  the  cause  was  tried,  as  stated  in  the 
opinion,  upon  two  counts  of  the  complaint.  The  substance 
ci  these  counts  are  sufficiently  shown  in  the  opinion.  The 
facts  of  the  case  are  substantially  the  same  as  presented  on 
the  lormer  appeal,  to  which  special  reference  is  here  made, 
with  the  exception  of  the  testimony  of  one  Arthur  Lawrence, 
who  was  the  fireman  on  the  engine  of  which  intestate  was 
engineer  at  the  time  of  the  accident.  Lawrence  did  not 
testify  on  the  first  trial.  The  substance  of  his  testimony  and 
the  other  facts  of  the  case  necessary  to  an  understanding  of 
the  decision  upon  the  present  appeal  are  sufficiently  stated 
in  the  opinion. 

Upon  the  introduction  of  all  the  evidence  the  defendant 
requested  the  court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  ''(i)  If  the  jury  believe  the  evi- 
dence, they  must  find  for  the  defendant.  (2)  If  the  jury  be- 
lieve the  evidence,  they  cannot  find  a  verdict  for  the  plaintiff 
under  the  fourth  count  of  the  complaint.  (3)  I  charge  you, 
gentlemen  of  the  jury,  that  there  is  no  evidence  in  this  case 
showing  willful,  wanton,  or  gross  negligence  on  the  part  of 
the  defendant's  engineer,  Mosby,  and  unless  the  evidence 
reasonably  statisfies  you  that  the  defendant,  its  agents,  serv- 
ants, or  employees,  were  guilty  of  willful,  wanton,  or  inten- 
tional wrong,  then  your  verdict  must  be  for  the  defendant. 
(4)  I  charge  you,  gentlemen  of  the  jury,  that  before  you  can 
find  a  verdict  for  the  plaintiff  in  this  case  you  must  be  rea- 
sonably satisfied  from  all  the  evidence  in  this  case  that  the 
defendant's  engineer,  Mosby,  ran  his  train  against  the  engine 
upon  which  the  plaintiff's  intestate  was  riding  with  the  con- 
sciousness that  the  act  which  he  was  committing  would 
likely  result  in  death  or  injury  to  the  plaintiff's  intestate,  or 
some  other  person  on  the  train  or  engine  of  the  Louisville  & 
Nashville  Railroad,  (s)  The  law  would  not  authorize  or 
justify  you  in  assessing  damages  against  this  defendant,^  how- 
ever negligent  it  may  have  been,  if  Bryan  was  himself 
guilty  of  proximate  contributory  negligence.     (6)  I  charge 
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yoa  that  the  evidence  in  this  case  does  not  sbow  willfal,  wan- 
ton, or  intentional  negligence  on  the  part  of  the  defendant's 
agents  or  employees.  (7)  You  cannot*  by  your  verdict, 
panish  the  defendant  at  all,  or  compel  the  defendant  to  pay 
any  damages  in  this  case,  if  the  evidence  also  satisfies  yon 
that  Bryan  was  not  as^  carefal  as  he  should  have  been  in 
approaching  and  attempting  to  pass  the  crossing,  and  that 
thereby  he  directly  and  proximately  contributed  to  cause  his 
own  misfortune.'*  ''(9)  The  court  charges  the  jury  that  if 
you  believe  all  the  evidence  in  this  case  you  cannot  find  for 
the  plaintiff  under  the  first  count  of  the  complaint.  (10)  I 
charge  you,  gentlemen  of  the  jury,  that  if  you  believe  the 
evidence  in  this  case,  before  you  can  find  a  verdict  for  plain- 
tiff, you  must  find  that  the  defendant's  servants  were  guilty 
of  wanton,  willful,  or  intentional  negligence.  (11)  I  charge 
yoa,  gentlemen  of  the  jury,  that  under  the  evidence  in  this 
case  you  must  find  that  plaintiff's  intestate  was  guilty  of 
contributory  negligence.  (12)  I  charge  you,  gentlemen  of 
the  jury,  that  under  the  evidence  in  this  case  the  plaintiff's 
intestate  was  guilty  of  contributory  negligence,  which  was  the 
proximate  cause  of  the  injury  which  is  alleged  to  have  caused 
his  death,  and  the  plaintiff  cannot  recover  under  the  first 
coant  of  the  complaint."  "(14)  To  constitute  willful  in- 
jury, there  must  be  a  design,  purpose,  or  intent  to  do  wrong 
and  inflict  the  injury,  and  unless  the  evidence  satisfies  the 
mind  of  each  individual  member  of  the  jury  that  the  defend- 
ant's engineer,  with  design  and  purpose  and  intent  to  do 
wrong  and  inflict  injury  on  some  one  on  the  train  of  the 
Louisville  &  Nashville  Railroad  Company,  then  you  cannot 
find  for  the  plaintiff  on  the  fourth  count  of  the  complaint. 
(15)  I  charge  you,  gentlemen  of  the  jury,  that  unless  the  evi- 
dence reasonably  satisfies  the  minds  of  each  individual  mem- 
ber of  the  jury  that  the  defendant,  its  agents,  servants,  or 
employees,  ran  its  engine  and  cars  across  the  crossing  at 
which  it  is  alleged  the  plaintiff's  intestate  was  killed  with  the 
consciousness  that  the  act  of  running  said  train  across  the 
crossing  would  probably  result  in  injury  to  some  person  on 
the  train  of  the  Louisville  &  Nashville  Railroad,  then  the 
plaintiff  cannot  recover.  (16)  I  charge  you  that  before  you 
can  find  a  verdict  for  the  plaintiff  under  the  fourth  count  of 
the  complaint  the  evidence  must  reasonably  satisfy  the  minds 
of  each  individual  member  of  the  jury  that  the  defendant's 
engineer,  Mosby,  ran  his  train  against  the  L.  &  N.  train  with 
the  present  abiding  consciousness,  and  the  willingness  and  : 
design  and  intent  to  do  wrong  and  inflict  injury  on  some  one 
on  the  train  of  the  L.  &  N.  Railroad  Company.  (17)  Unless 
Bryan  knew  the  way  to  be  clear  before  he  went  upon  the 
crossing,  the  plaintiff  cannot  recover,  unless  you  believe  from 
the  evidence  that  Mosby,  by  using  all  the  means  at  hand  to 
avoid  the  collision,  after  discovering,  or  after  he  ought  to  have 
discovered,  the  peril,  could  not  have  avoided  the  collision. 
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Us)  Under  the  evidence  and  issues  in  this  case  there  can  be 
no  recovery  by  the  plaintifl  based  on  the  defendant's  failure 
to  have  its  engine  provided  with  the  usual  headlight.  (19) 
The  usual  and  customary  purpose  of  a  headlight  is  to  enable 
the  engineer  of  the  engine  provided  with  the  headlight  to  see 
the  track  ahead;  and  if  you  believe  from  the  evidence  that 
Engineer  Mosby,  by  keeping  a  careful  lookout  ahead,  by 
means  of  a  proper  headlight,  would  not  have  discovered  any 
obstruction  on  the  crossing,  or  the  approaching  engine  on 
the  other  track,  in  time  to  have  avoided  the  collision,  you 
cannot  find  a  verdict  for  the  plaintifi  on  account  of  the  ab- 
sence of  a  headlight.  (20)  I  charge  you,  gentlemen  of  the 
jury,  that  if  you  believe  from  the  evidence  that  defendant's 
train  was  not  equipped  with  a  sufficient  headlight,  the  fact 
that  it  di  1  not  have  a  sufficient  headlight  constituted  only 
simple  negligence,  and  would  not  entitle  the  plaintifi  to  re- 
cover in  this  suit.  (21)  The  court  charges  the  jury  that  it 
was  the  duty  of  plaintifi's. intestate  to  know  that  the  cross- 
ing was  clear  before  he  undertook  to  cross,  and  not  to  pro- 
ceed until  he  knew  the  way  was  clear,  and,  if  he  failed  in  this 
duty»  and  was  thereby  injured,  he  was  guilty  of  contributory 
negligence,  and  plaintifi  cannot  recover  in  this  suit.  (22)  I 
charge  you,  gentlemen  of  the  jury,  that  if  you  believe  from 
the  evidence  that  plaintifi's  intestate  stopped  within  100  feet 
of  the  crossing  he  cannot  recover  under  the  fourth  count  of 
the  complaint,  if  the  evidence  satisfies  you  that  he  failed  to 
know  that  the  way  was  clear  before  attempting  to  cross,  and 
you  further  believe  from  the  evidence  that  the  defendant's 
engineer,  Mosby,  did  not  willfully  and  intentionally  run  his 
train  against  that  upon  which  plaintiff's  intestate  was  riding 
with  a  consciousness  that  he  would  likely  injure  some  one  on 
the  train  of  the  Louisville  &  Nashville."  There  were  ver- 
dict and  judgment  in  favor  of  the  plaintifi,  assessing  his  dam- 
ages at  $15,000.  From  this  judgment  the  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Jas.  Weatherby,  for  appellant. 
Frank  S.  White  &  Sons,  for  appellee. 

SHARPE,  J.  This  action  is  to  recover  for  an  alleged 
wrong  causing  the  death  of  plaintifi's  intestate,  Charles  M. 
Bryan,  which  occurred  in  a  collision  between  an  engine 
attached  to  a  train  of  the  Louisville  &  Nashville  Railroad 
Company  on  which  Bryan  was  engineer  and  an  engine 
attached  to  a  train  of  the  defendant  company  at  a  crossing  of 
tracks  operated  by  those  companies  respectively.  In 
Southern  Railway  Company  v.  Bryan,  125  Ala.  297,  28 
South.  44$,  there  is  a  report  of  the  case  as  it  was  presented 
on  a  former  appeal.  The  last  trial  was  had  under  the  first 
count  of  the  complaint,  which  charged  that  the  death  ''was 
caused  by  the  negligence  of  defendant's  employees  who  were 
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operating  defendant's  said  train  in  the  running  and  manage- 
ment of  said  train,"  and  the  f earth  count,  which  attributed 
the  death  to  ''wrongful,  wanton,  or  intentional  negligence  of 
said  employees  in  charge  of  defendant's  said  train  in  running 
said  train  forward  and  over  said  Grossing  without  stopping 
before  reaching  said  crossing."  Issue  was  joined  on  pleas  to 
the  first  count  of  the  general  issue  and  contributory  negli- 
gence and  on  the  general  issue  pleaded  to  the  fourth  count. 
There  are  assignments  of  error  based  on  dispositions  made  of 
pleadings,  which,  not  having  been  insisted  on  by  argument, 
will  be  treated  as  waived.  For  the  same  reason  a  like  course 
is  taken  with  assignments  of  error  numbered  7  and  12,  and  of 
so  much  of  the  assignments  as  related  to  refused  charges  8 
and  13. 

An  error  which  must  work  a  reversal  occurred  in  the  ad- 
mission, against  defendant's  objection,  of  evidence  as  to 
what  one  Everly  testified  on  a  former  trial.  Such  evidence  is 
admissible  where  a  witness  has  left  the  state  permanently,  or 
for  sncb  indefinite  time  that  his  return  is  contingent  or  un- 
certain; bnt  it  is  ''admitted  with  great  caution,  only  from 
necessity,  and  to  prevent  a  failure  of  justice,"  and  the  ne- 
cessity for  it  "ought  to  be  shown  clearly."  Harris  v.  State, 
73  Ala.  495;  Thompson  v.  State,  106  Ala.  67,  17  South.  512. 
The  evidence  constituting  the  predicate  for  proof  of  what 
Everly  had  testified  was  the  testimony  of  a  witness  wherein 
he  said  with  reference  to  Everly:  "I  don't  know  exactly 
where  he  lives.  I  saw  him  about  three  or  four  months  ago  at 
Cullman,  and  asked  what  he  was  doing,  and  he  said  he  was 
switching  on  some  line  in  Texas.  I  know  he  is  living  in 
Texas."  And  this  statement  on  cross-examination:  "I 
know  be  is  living  in  Texas,  because  he  told  me  then  be 
was  living  in  Texas."  This,  with  nothing  else  to  show 
Everly's  whereabouts,  and  nothing  to  show  a  search  for  or  an 
efiort  to  procure  his  attendance  at  court,  falls  short  of  ful- 
filling the  measure  of  proof  required  to  lay  the  predicate. 

A  similar  question  is  raised  on  the  admission  of  evidence 
as  to  what  one  Gifford  testified  on  the  former  trial,  but  we 
pass  it  because  improbable  that  the  evidence  as  to  his  ab- 
sence will  be  the  same  on  another  trial. 

The  testimony  being  in  conflict  as  to  whether  the  Louis- 
ville &  Nashville  train  stopped  within  100  feet  of  defendant's 
track  before  going  upon  the  crossing,  or  ran  at  a  rapid  rate 
upon  it  without  stopping,  it  was  not  improper  to  allow  a  wit- 
ness who  had  testified  about  the  speed  of  that  train  at  the  time 
of  the  collision  to  answer  the  question,  "Was  that  or  not 
about  the  usual  rate  of  crossing  another  railroad  after  it  had 
stopped?"  The  aCBrmative  answer  had  some  tendency  to 
show  the  Louisville  &  Nashville  train  was  not  running 
rapidly,  inasmuch  as  other  evidence  (notably  the  testimony 
of  Lawrence)  tended  to  show  that  rapid  speed  was  not 
attainable  within  100  feet  after  stopping.    A  witness  shown 
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to  have  been  experieDced  as  a  locomotive  engineer,  and  who 
was  being  examined  about  the  effect  of  a  beadligbt  sach  as 
was  on  the  Louisville  &  Nashville  engine,  wa<!  allowed  to  an- 
swer this  question:  ''Say  the  Southern  train  was  coming 
down  here,  and  that  light-  thrown  across  there  within  one 
hundred  feet  of  the  crossing,  how  far  could  the  engineer  of 
the  Southern  see  the  light?"  The  question,  being  in 
hypothetical  form,  must  naturally  have  been  understood  as 
calling  for  an  opinion  as  to  the  distance  such  light  was  visible 
from  one  in  the  position  of  defendant's  engineer,  and  was 
not  objectionable  as  calling  for  a  conclusion. 

The  following  statements  of  defendant's  witness  Johnson, 
who  was  a  brakeman  on  its  train,  were  properly  excluded, 
viz.:  ''I  thought  they  would  surely  Rtop  for  the  crossing. " 
''Our  engineer  must  have  put  on  his  air  just  about  the  time 
they  struck  us. "  "The  position  of  the  engines  after  the 
accident,  and  the  appearances  of  the  front  of  the  L.  &  N. 
engine,  clearly  showed  that  they  struck  us,  and  struck  us  a 
very  hard  blow. "  The  first  of  those  statements  was  of  a 
mere  mental  operation.  The  other  two  were  conclusions, 
and  not  facts. 

On  the  first  appeal  it  was  decided  that  from  the  evidence 
then  before  the  court  it  appeared  that  plaintifl's  intestate, 
Bryan,  was  negligent,  in  that  he  failed  in  the  statutory  duty 
of  knowing,  before  attempting  to  cross  defendant's  track, 
that  the  crossing  was  clear.  At  the  last  trial  the  evidence  on 
which  that  decision  was  based  was  substantially  reproduced, 
but  added  thereto  was  the  testimony  of  Lawrence,  the  fire- 
man of  the  Louisville  &  Nashville  engine,  which  tends  to 
show  not  only  that  bis  engine  was  stopped  within  lOO  feet  of 
the  crossing,  but  that  thereafter,  before  proceeding,  both  he 
and  Mr.  Bryan  made  efforts  to  ascertain  whether  the  crossing 
was  clear,  and  that  it  was  in  fact  clear  at  the  time  they  pro- 
ceeded to  cross.  This  is  inferable  from  the  following  testi- 
mony of  this  witness,  together  with  other  evidence  showing 
the  accident  occurred  at  night,  and  that  the  Louisville  & 
Nashville  engine  had  a  headlight,  and  that  defendant's  engine 
had  none,  except  a  small  lantern  fixed  in  the  place  usually 
filled  by  a  headlight,  and  that  defendant's  train  came  from  the 
right  of  Bryan  as  he  faced  the  crossing:  "We  stopped  long 
enough  to  look  out  and  see  if  anything  was  coming.  I  was 
on  the  left  side  and  Mr.  Bryan  was  on  the  right;  those  being 
our  proper  places.  Bryan  asked  me,  'How  is  everything  on 
your  side?'  I  said,  'Everything  is  all  right;  go  ahead.'  I 
could  see  the  way  clear  about  lOO  or  150  yards.  There  was 
no  train  in  there  when  we  started  across,  and  no  light  at  all. 
There  was  a  string  of  cars  on  the  Southern  track  running  at 
right  angles  to  our  track,  $  or  6  cars  extending  to  within 
about  so  feet  of  the  Mineral  track  we  were  going  on.  These 
cars  were  in  front  and  to  our  right,  were  about  8  feet  apart. 
I  could  see  and  did  see  Mr.  Bryan  look  up  on  the  right  aide 
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of  the  yard  and  across  the  crossiDg  before  be  started  across. 
After  he  stopped  we  made  an  investigation.  He  was  looking 
when  he  started,  and  there  was  no  train  at  all  for  150  yards 
np  on  the  Soathern  track  to  our  right,  and  no  light  at  all. 
There  were  no  cars  standing  on  that  main  line  track  where 
the  collision  occurred.  No  whistle  blowed  at  all,  except  ours, 
and  no  bell  rang  except  ours.  The  Southern  didn't  ring  any 
bell  or  blow  any  whistle.  The  way  was  perfectly  clear  when 
we  started  across  with  our  engine.  We  went  across  there  at 
the  rate  of  something  like  three  miles  an  hour,  because  we 
stopped  dead  still,  and  a  person  in  that  distance  could  not 
go  very  fast,  and  it  was  such  a  dark,  dreary  night  we  were 
very  careful." 

By  the  statute  (Code  1896,  §  3441)  it  is  provided  with 
reference  to  engineers  and  conductors  that,  after  stopping, 
and  before  proceeding  to  run  a  train  over  a  railroad  cross- 
ing, they  must  "know  the  way  to  be  clear."  This  provision 
is  to  be  construed  as  requiring  knowledge  not  only  that  the 
crossing  is  free  from  immediate  obstruction,  but  free  from 
danger  of  such  obstruction  as  ought  reasonably  to  be  ex- 
pected. It  does  not,  however,  require  knowledge  "that  the 
way  will  certainly  remain  clear  against  all  after-occurring, 
extraordinary,  unanticipated  and  unascertainable  happen- 
ings." Southern  Railway  Company  v.  Bryan,  supra. 
Touching  further  the  conduct  of  Bryan,  and  also  the  con- 
duct of  those  operating  defendant's  train,  Lawrence  testified: 
''When  we  started  across,  we  gave  two  short  blasts  of  the 
whistle;  not  very  loud;  a  signal  to  go  ahead,  that  could  be 
heard  two  or  three  miles  around  the  country.  I  rang  the 
bell.  Commence  ringing  way  around  in  the  woods,  at  that 
park  place,  before  we  got  around.  I  was  ringing  the  bell 
when  we  stopped  and  after  we  started;  kept  on  ringing  the 
bell.  The  next  thing  that  happened  to  us  was  a  stroke  from 
the  approaching  engine  that  struck,  it  looked  like  to  me, 
somewhere  about  the  middle  of  the  engine,"  etc.  In  view  of 
Lawrence's  testimony  and  the  whole  evidence,  the  question 
of  whether  the  pleas  of  contributiory  negligence  was  sus- 
tained was  proper  for  the  jury's  determination. 

The  question  of  defendant's  liability  vel  non,  whether  con- 
sidered under  the  first  or  fourth  counts  of  the  complaint,  was 
likewise  proper  for  determination  by  the  jury,  for  the  evi- 
dence gave  room  for  inference  that  defendant's  servants, 
when  running  its  train  to  the  crossing,  were  aware  of  the  peril 
to  which  that  action  exposed  those  running  the  Louisville 
&  Nashville  engine  in  time  to  have  stopped  before  striking. 
That  being  so,  it  was,  for  all  that  appears,  open  to  the  jury 
to  further  infer  and  to  find  either  that  the  collision  and  death 
were  due  to  a  negligent  failure  on  the  part  of  defendant's 
servants  to  use  preventative  effort,  or  that  they  willfully, 
wantonly,  or  intentionally  caused  the  same.  L.  &  N.  R.  Co. 
v.  Brown.  121   Ala.  222,  2$   South.  609;  Central  of   Georgia 

14  R  R  R~36 
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Railway  Company  v.  Lamb,  124  Ala.  172,  26  Soatb.  969; 
Louisville  &  Nashville  R.  Co.  v.  Markee,  103  Ala.  i6o»  15 
South.  $11,  49  Am.  St.  Rep.  21;  Geo.,  Pac.  R.  Co.  v.  Lee, 
92  Ala.  262,  9  South.  230. 

It  follows  that  the  court  was  right  in  refusing  the  requested 
general  afiBrmative  charge,  and  those  which  expressly  or  im- 
pliedly negatived  a  right  to  recover  under  the  first  count, 
viz.,  charges,  3,  4,  5,  9,  10,  11,  12,  18,  and  20,  and  also  that  it 
was  proper  to  refuse  charges  2,  6,  7,  and  21,  each  of  which 
were  inconsistent  with  any  right  to  recover  under  the  fourth 
count.  Charge  14  is  incomplete  and  obscure,  and  charge  17 
is  made  bad  by  the  occurrence  therein  of  the  word  ''not." 
Wantonness  or  willfulness  short  of  intentional  wrongdoing 
might  have  warranted  a  recovery  under  the  fourth  count*  and 
therefore  the  refusal  of  charges  16  and  22  was  proper.  A 
headlight  may  be  serviceable  not  only  to  the  engineer  using 
it,  but  as  a  warning  to  others  of  the  train's  approach.  It 
was  wrongly  assumed  in  charge  19  that  the  absence  of  a  head- 
light on  defendant's  engine  would  not  afford  ground  for 
recovery  if  the  use  of  one  would  not  have  disclosed  an 
obstruction  to  the  engineer.  ^  The  part  of  the  oral  charge 
excepted  to  involved  no  reversible  error. 

Reversed  and  remanded. 


NASHVILLE,  C.  &  ST.  L.  RY.  CO.  v.  HARRIS. 

(Supreme  Court  of  Alabama,  Dec.  20,  1904.) 

[37  So.  Rep.  794.] 

Child  Injured  on  Track — Willfulness  and  Wantonness. 

Evidence  in  an  action  for  injury  to  a  child  on  a  railroad  track  bj  a 
train  held  insufficient  to  go  to  the  jury  on  the  question  of  willfulness  or 
wantonness. 

Same — Impeachment  of  Engineer. 

Testimony  of  witness  that  the  engineer,  who  testified  in  an  action 
for  injury  to  a  child  on  a  railroad  track,  had  told  him  that  when  he  first 
saw  the  child  he  thought  it  a  goat,  may  be  considered  only  for  the  pur- 
pose of  impeaching  the  testimony  of  the  engineer. 

Same — Trespasser.* 

A  child,  though  so  young  as  not  to  be  chargeable  with  contributory 
negligence,  who,  after  going  onto  a  railroad  track  at  a  crossing,  to 
cross  over,  turns,  and  proceeds  up  the  track,  becomes  a  trespasser,  to 
whom  the  only  duty  of  the  railroad  company  is  to  use  all  reasonable 
means,  after  becoming  aware  of  her  presence  and  peril,  to  avoid  injury. 

Same — Failure  to  Give  Signals— Train  Seen  by  Child. 
The  negligent  omission  of  the  engineer  to  sound  the  crossing  signal 

*As  to  the  care  due  trespassing  children,  see  foot-note  appended  to 
Louisville  &  N.  R.  Co.  v.  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R.  637,  35 
Am.  &  Kng.  R.  Cas.,  N.  S.,  637;  Monehan  v.  South  Covington  &  C.  St. 
Ry.  Co.  (Ky.),  12  R.  R.  R.  671,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  671 ;  Kan- 
sas City,  etc.,  R.  Co.  v,  Matson  (Kan.),  12  R.  R.  R.  675, 35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  675  (whether  railroad  was  liable  for  injury  to  child 
shaken  from  wood  pile,  which  the  company  knew  was  attractive  to 
children,  by  passing  train  was  a  question  for  jury). 
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cannot  be  held  to  have  been  the  cause  of  a  child  coming  onto  the  track 
at  a  crossing*,  so  as  to  make  the  railroad  company  liable  for  injury  to 
her,  where,  sifter  she  went  on  the  track,  and  saw  the  train,  she  walked 
towards  it,  and  then  gazed  at  it  from  the  middle  of  the  track. 

Appeal  irom  Circuit  Court,  Marshall  County;  J.  A.  Bilbro, 
Judge. 

Action  by  Annie  Belle  Harris,  by  next  friend,  George  T. 
Harris,  against  the  Nashville,  Chattanooga  &  St.  Louis 
Railway  Company,  for  personal  injuries.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

The  evidence  showed  that  the  plaintiff,  who  was  a  little 
child  19  months  old,  was  struck  by  an  engine  belonging  to 
defendant  at  or  near  a  railroad  crossing.  There  were  only 
two  eyewitnesses  to  the  accident,  the  engineer  and  the  fire- 
man. They  testified  that  they  saw  the  child  when  about  150 
yards  from  the  crossing;  that  she  came  on  the  crossing,  and 
then  proceeded  up  the  track  10  or  12  feet  towards  the  engine, 
and  then  stopped.  The  train  was  going  about  18  miles  an 
hour  when  the  child  was  discovered  and  about  2  miles  an 
hour  when  she  was  struck.  There  was  evidence  tending  to 
show  that  the  statutory  requirement  to  ring  the  bell  or  blow 
the  whistle  at  the  crossing  was  not  complied  with.  The 
engineer  and  fireman  testified  that  as  soon  as  the  child  was 
discovered  the  track  was  sanded,  brakes  applied,  the  engine 
reversed,  and  everything  in  their  power  done  to  stop  the 
engine. 

The  first  count  of  the  complaint,  as  amended,  sought  to  re- 
cover for  the  ''wanton,  reckless,  or  intentional  negligence" 
of  the  engineer,  ''who,  while  operating,  managing,  and  con- 
trolling said  engine  on  said  road  with  reckless,  unwarranted, 
and  dangerous  speed,  did  wantonly  and  recklessly  strike  and 
run  over  plaintiff  at  a  road  crossing  on  said  railroad."  The 
second  count,  as  amended,  averred,  in  substance,  that  the 
plaintiff,  who  was  a  child  of  tender  age,  incapable  of  exercis- 
ing judgment  "for  the  purpose  of  crossing  over  or  going  be- 
yond defendant's  railroad  at  a  public  crossing,"  was  struck 
and  injured  by  the  locomotive;  the  negligence  complained  of 
being  the  failure  to  ring  the  bell  or  blow  the  whistle  at  the 
crossing.  The  third  count  averred  that  the  negligence  con- 
sisted in  the  failure  of  the  engineer  to  "use  all  means  within 
his  power,  known  to  skillful  engineers,  to  stop  the  train,  after 
the  discovery  of  the  plaintiff  upon  the  railroad";  the  fourth, 
that  the  negligence  consisted  in  'failure  to  keep  a  proper 
lookout  on  approaching  the  place  where  the  plaintiff  was 
injured";  the  fifth,  that  it  consisted  in  "the  failure  to  have 
proper  brakes  and  appliances  for  stopping  the  train."  The 
Bizth  count  is  a  rehearsal  of  the  statements  of  negligence  of 
the  other  counts,  stating  them  in  the  alternative.  Defendant 
demurred  to  first  count  on  the  ground  that  same  "joined  an 
action  for  simple  negligence  with  an  action  for  wanton  neg- 
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ligeDce";  that' it  sought  to  recover  punitive  damages  when  it 
did  not  present  a  case  of  wanton,  willful,  or  intentional  neg- 
ligence; and  that  it  failed  to  show  wherein  the  speed  of  the 
train  was  reckless.  The  defendant  demurred  to  the  other 
five  counts  on  the  ground  that  they  did  not  show  a  cause  of 
action,  and  because  the  complaint  averred  that  plaintiff  was 
a  child  incapable  of  exercising  judgment  and  discretion,  and 
further  averred  that  said  child  entered  upon  the  railway  for 
the  purpose  of  crossing  said  track.  Defendant  also  filed 
separate  demurrers  to  each  count.  The  court  overruled  the 
defendant's  demurrers,  and  issue  was  joined  on  plea  of  gen- 
eral issue  and  the  statute  of  limitations  of  one  year.  De- 
fendant requested  affirmative  charge  as  to  each  count,  which 
was  overruled  by  the  court,  except  as  to  the  fifth  charge. 

Oscar  R.  Hundley,  for  appellant. 

McCord  &  McCord  and  J.  A.  Lusk,  for  appellee. 

McCLELLAN,  C.  J.     We  deem  it  unnecessary  to  consider 
whether  the  first  count  of  the  complaint  sufficiently  charges 
willfulness,  wantonness,  or  the  like,  since,  assuming  that    it 
does,  we  are  of  opinion  that  no  evidence  was  adduced  on  the 
trial  tending  to  prove  such  charge.     The  only  eyewitnesses 
to  the  occurrence  were  the  fireman  and  the  engineer.     They 
each  testified  that,  as  soon  as  the  child  was  seen  by  them,  or 
either  of  them,  approaching  the  track,  the  track  was  sanded, 
the  brakes  were  applied,  and  the  engine  was  reversed;  that, 
in  short,  everything  possible  to  be  done  to  stop  the  train  be- 
fore it  reached  the  point  where  the  child  came  upon   the 
track  was  promptly  done.    The  speed  of  the  train,  considered 
with  reference  to  the  place  of  the  accident,  afforded  no  basis 
for  an  inference  of  willful,  wanton,  or  reckless  misconduct 
on  the  part  of  the  engineer.     Even  if  the  declaration  which 
the  witness  Hooper  testified  the  engineer,. Lane,  made  in  his 
presence  to  the  effect  that  he  saw  the  little  child  when  he  was 
two  or  three  hundred  yards  away  from  it,  but  thought  it  was 
a  goat,  be  regarded  as  evidence  in  the  case  for  any  other  pur- 
pose than  the  impeachment  of  the  testimony  of  Lane  given 
on   the  trial — which  it  is  not   (i   Greenleaf  on   Evidence, 
§  46if),  it  has  no  legitimate  tendency  to  show  that  Lane  will- 
fully ran  against  the  child,  or  acted  wantonly  toward  it,  or 
was  recklesslv  indifferent  to  its  safety.     There  was  some  evi- 
dence tending  to  show  that  the  whistle  was  not  sounded   nor 
the  bell  rung  as  the  engine  approached  the  crossing,  but  this 
imported  nothing  beyond  simple  negligence  on  the  part  of 
the  enginemen.     Standing  alone,  it  afforded  no  predicate  for 
an  inference  of  willfulness  or  wantonness  on  their  part.     The 
affirmative  charge  requested  by  the  defendant  against  the 
first  count  should  have  been  given. 

All  the  evidence  goes  to  show  that  the  little  child — a 
toddling  baby  19  months  old — came  on  the  track  at  the  cross- 
ing, and,  seeing  the  train,   turned   up  the  track,  and,  after 
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going  several  feet  away  from  the  crossing,  stopped  and  stood 
looking  at  the  approaching  engine.  Probably,  so  far  as  she 
was  capable  of  intention,  the  child's  purpose,  when  it  came 
onto  the  track,  was  to  cross  over  and  beyond  it  along  the 
road,  and  it  was  open  to  the  jury  to  so  find  in  line  with  ihe 
averment  of  the  complaint  in  this  connection.  But  her  sub- 
sequent course  made  her  a  trespasser  on  defendant's  track; 
none  the  less  so  by  reason  of  her  tender  age,  for,  though  she 
could  not  be  charged  with  contributory  negligence,  she  may 
be  a  trespasser  upon  the  same  facts  that  would  impress  that 
character  upon  a  person  of  legal  discretion,  and,  being  a 
trespasser,  the  defendant,  from  the  time  she  became  one» 
owed  her  no  duty  other  than  to  resort  to  all  reasonable 
means  to  avoid  injuring  her  after  it  (i.  e.,  its  servants)  be- 
came aware  of  her  presence  and  peril.  The  evidence  with- 
out conflict  showed  that  this  duty  was  performed  by  the 
enginemen ;  that  they  did  all  that  was  possible  to  do  to  stop 
the  engine  before  striking  her. 

There  was  a  tendency  of  the  evidence,  as  we  have  seen, 
to  show  that  the  statutory  signals  for  the  crossing  were  not 
given.  If  there  was  any  room  on  the  evidence  for  the  jury 
to  find  that  she  would  not  have  come  upon  the  crossing  had 
these  signals  been  given,  the  injury  might  be  ascribed  to  their 
negligent  pretermission.  The  jury  might  have  concluded 
that  she  was  injured  in  consequence  of  the  failure  to  give 
these  signals*  and  found  against  the  defendant  on  that 
ground,  though  satisfied  that  the  trainmen  were  not  at  fault 
after  she  came  on  the  track.  But  it  is  not  our  opinion  that 
there  was  anything  in  the  evidence  to  justify  such  conclusion. 
To  the  contrary,  the  evidence  shows  affirmatively  that  the 
child  had  not  the  least  appreciation  of  the  danger  of  going 
OQ  the  track,  that  her  knowledge  of  the  approach  of  the 
train,  assuming  even  that  she  was  capable  of  such  knowledge, 
made  no  impression  of  danger  whatever  upon  her  (after  see- 
ing it,  she  walked  towards  it,  and  then  stopped,  gazing  at  it 
from  a  position  in  the  middle  of  the  track);  and  a  finding 
that  she  would  have  heeded  the  warning  of  the  crossing  sig- 
nals, had  they  been  sounded,  and  kept  ofi  the  track,  is  not 
only  unwarranted  by  the  evidence,  but  would  be  distinctly 
opposed  to  every  n^anifestation  the  circumstances  afforded. 
To  say  the  least,  such  a  conclusion  would  be  pure  speculation 
and  conjecture  unsupported  by  any  evidence.  Hence  our 
farther  conclusion  that  the  affirmative  charge  requested 
against  those  counts  of  the  complaint  which  charged  negli- 
gence on  the  part  of  the  defendant's  servants  should  have 
been  given.  The  injury  is  not  shown  to  have  resulted  from 
the  only  negligence  of  which  there  is  any  evidence. 

We  deem  it  unnecessary  to  discuss  other  rulings  presented 
by  the  record. 

Reversed  and  remanded. 

TYSON.  SIMPSON,  and  ANDERSON,  JJ.,  concur. 
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RICHMOND  PASSENGER  A  POWER  CO.  v.  ALLEN. 

(Supreme  Court  of  Appeals  of  Virg^inia,  Feb.  2, 1905.) 

[49  S.  E.  Rep.  656.] 

Street  Railway— Negligence— Collisions  with  Other  Vehicles.  * 

A  street  railway  company  operating  its  railway  upon  a  public  street 
cannot  run  down  a  vehicle  from  behind,  under  any  ordinary  circum- 
stances, without  neg^lig^ence  or  willful  wrong-. 

Contributory  Negligence — Driving  Vehicle  upon  Street  Car  Tracks,  f 

It  is  not  nef^ligence  to  drive  a  vehicle,  with  curtains  down  on  the 
sides  and  rear,  upon  the  tracks  of  a  street  railway  in  a  public  street. 

Harmless  Error. 

Where,  upon  the  whole  record,  a  different  verdict  could  not  have  been 
found,  the  judg-ment  will  not  be  reversed  because  of  error  in  giving  or 
refusing  instructions. 

Error  to  Law  and  Equity  Court  of  City  of  Richmond. 

Action  by  Sally  W.  Allen  against  the  Richmond  Passenger 
&  Power  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

BUCHANAN,  J.  This  action  was  brought  by  Mrs.  Sally 
W.  Allen  against  the  Richmond  Passenger  &  Power  Company 
to  recover  damages  for  injuries  resulting  to  her  from  the 
alleged  negligence  of  the  defendant  company  in  running  one 
of  its  cars  upon  the  vehicle  in  which  she  was  riding. 

It  appears  that  Mrs.  Allen,  a  few  minutes  after  6  o'clock 
on  the  morning  of  the  sth  of  December,  1902,  was  driving  a 
Dayton  wagon,  with  side  and  rear  curtains  down,  along  Lester 
street,  in  the  city  of  Richmond,  in  a  westerly  direction ;  that 
upon  this  street  the  defendant  company  was  operating   a 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  other  users  of  street,  see  foot-notes  appended  to  Rawitzer 
V.  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  &  Eng.  R. 
Cas.,  N.  S.,  91 ;  Anniston  Elec.  &  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R.  R. 
312,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  312  ;  Forrestal  v.  Milwaukee  Elec. 
Ry.  A  Iv.  Co.  (Wis.),  11  R.  R.  R.  814,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
814 ;  Warner  v,  St.  Louis  &  M.  R.  Co.  (Mo.),  11  R.  R.  R.  809,  34  Am.  & 
Eng.  R.  Cas.,  N.  S.,  809  ;  North  Chicago  St.  R.  Co.  v.  Johnson  (111.), 
11  R.  R.  R.  774,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  774  ;  South  Covington 
A  C.  St.  Ry.  Co.  V,  McHugh  (Ky.),  11  R.  R.  R.  760,  34  Am.  A  Eng.  R, 
Cas.,  N.  S.,  760;  Haas  v.  New  Orleans  Rya.  Co.  (L<a.),  11  R.  R.  R.  442, 
34  Am.  A  Eng.  R.  Cas.,  N.  S.,  442  ;  Coessens  v.  Rapid  Ry.  Co.  (Mich.), 
11  R.  R.  R.  382,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  382;  Jett  v.  Central 
Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  227 ; 
Cameron  v.  Jersey  City,  H.  A  P.  St.  Ry.  Co.  (N.  J.),  11  R.  R.  R.  226,  34 
Am.  A  Eng.  R.  Cas.,  N.  S.,  226 ;  Hayden  v.  Fair  Haven  A  W.  R.  Co. 
(Conn.),  10  R.  R.  R.  32,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  32  (mere  use  of 
car  which  overlaps  sidewalk  is  not  negligence). 

tSee  foot-note  appended  to  Montgomery  St.  Ry.  v.  Hastings  (Ala.), 
10  R.  R.  R.  2,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  2;  Rouse  v.  Detroit 
Elec.  Ry.  (Mich.),  10  R.  R.  R.  58,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  58  ; 
foot-note  appended  to  Louisville  Ry.  Co.  v,  Colston  (Ky.),  12  R.  R.  R. 
668,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  668  ;  foot-note  appended  to  Mathie- 
sen  V.  Omaha  St.  Ry.  Co.  (Neb.),  11  R.  R.  R.  777,  34  Am.  A  Eng.  R. 
Cas.,  N.  S.,  777. 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S       567 

Richmond  P.  St  P.  Co.  v.  Allen 

dooble-track  street  car  line,  and  that  she  was  drivjns  apon  the 
track  apon  which  it  raD  its  west-bound  cars;  that  she  had 
been  driving  upon  that  track  for  several  squares  when  one  of 
the  defendant  company's  cars  ran  into  the  rear  of  her  wagon» 
tilting  the  wheels,  and  shoving  the  wagon  upon  the  horse, 
causing  him  to  run  away,  and  resulting  in  the  injuries  com* 
plained  of. 

The  plaintifi  and  her  companion  in  the  wagon  both  testify 
that  they  beard  no  bell,  and  had  no  warning  of  the  approach 
of  the  car  until  their  vehicle  was  struck.  The  motorman 
testifies  that  the  gong  was  sounded,  but  when  or  where  does 
not  appear.  He  further  states  that  be  was  running  at  a 
moderate  rate  of  speed;  that  the  morning  was  dark  and 
cloudy,  and  his  headlight  was  burning.  He  gives  as  a  rea- 
son why  he  did  not  stop  his  car  before  running  upon  the 
wagon  that  there  was  a  curve  in  the  track,  which  threw  the 
light  away  from  the  track,  and  not  upon  the  wagon  in  front 
of  him,  so  that  he  could  not  see  the  wagon;  and  that  he  did 
all  he  could  to  stop  after  he  saw  it.  It  clearly  appears,  how- 
ever, from  this  motorman's  own  evidence,  that  it  was  suflB- 
ciently  light  for  him  to  have  seen  the  wagon  without  the  aid 
of  the  headlight,  for  he  testifies  that  he  stopped  as  soon  as 
he  struck  the  wagon,  and  saw  the  horse,  while  it  was  running 
away,  until  the  wagon  struck  an  east-bound  car  a  square  or 
more  distant  and  was  turned  over;  all  of  which  he  thinks 
occurred  in  two  minutes.  From  a  map  filed  by  the  defend- 
ant, it  seems  the  track  was  straight  for  several  squares  east 
of  where  the  wagon  was  struck,  and  very  slightly,  if  at  all, 
carved  at  that  point. 

If  the  motorman  did  not  see  the  plaintiff's  wagon  moving 
along  in  front  of  him,  it  was,  under  the  facts  and  circum- 
stances disclosed  by  his  own  evidence,  because  be  was  not 
keeping  a  proper  lookout.  Under  the  facts  shown  by  the 
record  the  defendant  company  was  clearly  guilty  of  negli- 
gence in  the  management  of  its  car. 

A  street  car  company  operating  its  railway  upon  a  public 
street  cannot  run  down  a  vehicle  from  behind,  under  any 
ordinary  circumstances,  without  negligence  or  willful  wrong. 
Vincent  v.  Norton  &  Taunton  St.  Ry.  Co.,  i8o  Mass.  104,  61 
N.  E.  822;  Richmond  Traction  Co.  v.  Clark,  loi  Va.  382, 
386-388,  43  S.  E.  618. 

The  plaintiff  was  not  guilty  of  contributory  negligence 
under  the  facts  of  this  case.  It  is  not  negligence  to  drive  a 
vehicle,  with  curtains  down  on  sides  and  rear,  upon  the 
tracks  of  a  street  railway  in  a  publir  street.  The  duty  she 
owed  the  car  coming  up  behind  her  was  to  get  off  the  track 
when  she  knew  of  its  approach.  She  did  not  know  of  it.  If 
the  gong  was  sounded,  or  any  other  warning  given,  neither 
she  nor  her  companion  heard  it.  They  were  not  bound  to 
keep  an  impossible  watch  to  the  rear  to  avoid  an  injury 
which,  under  any  ordinary  circumstances,  could  only  result 
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from  culpable  negligeoce  or  willfal  wrong  on  the  part  of  the 
defendant  company.  Vincent  v.  Norton  &  Taunton  St.  Ry. 
Co.,  supra;  R.  &  P.  Ry.  Co.  v.  Rubin,  102  Va.  809,  47  S.  E. 
834;  Richmond  Traction  Co.  v.  Clark,  supra. 

Upon  the  whole  record  a  different  verdict  could  not  have 
been  rightly  found.  It  is  therefore  unnecessary  to  examine  the 
propriety  of  the  rulings  of  the  court  in  giving  and  refusing: 
instructions,  since  a  decision  of  that  question  could  not  affect 
the  result.  Southern  Ry.  Co.  v.  Oliver,  102  Va.  710,  47  S- 
E.  862;  Moore  v.  B.  &  O.  Ry.  Co.,  103  Va.  — ,  48  S.  E.  887, 
and  cases  cited. 

The  judgment  complained  of  is  plainly  right,  and  must  be 
afiBrmed. 


CHICAGO  CITY  RY.  CO.  v.  SAXBY. 

(Supreme  Court  of  Illinois,  Dec.  22, 1904.) 

[72  N.  E.  Rep.  755.] 

Personal  Injuries— PlaintifTt  Duty  to  Employ  Phytician— Effect  of  Mis- 
treatment by  Physician.* 
A  person  injured  by  the  neglif^ence  of  another  is  bound  to  use  reason- 
able care  to  effect  a  speedy  cure,  and  must  exercise  reasonable  care  to 
employ  physicians  of  ordinary  skill,  but  such  person  is  not  an  insurer  of 
the  skill  of  the  physicians  employed,  or  required  to  employ  the  hig'heat 
medical  skill  available;  and  the  fact  that  the  physicians  employed 
make  a  mistake  in  the  treatment  and  thereby  fail  to  effect  a  cure,  doea 
not  preclude  the  person  injured  from  recovering^  for  the  entire  injury 
sustained,  so  long*  as  the  requisite  care  has  been  used  in  the  employment 
of  a  physician. 

Same— Inherent  Tendency  to  Disease— Question  for  Jury. 

The  question  whether  or  not  injuries  were  the  result  of  defendant's 
negligfence,  or  of  an  inherent  disease,  or  tendency  to  disease,  in  plain- 
tiff, is  a  question  of  fact. 

Same — Same — Mistreatment  by  Physician. 

The  fact  that  injuries  caused  throug'h  the  neg'Ug'ence  of  another  were 
agg'ravated  by  an  organic  tendency  to  disease  existing*  in  the  person 
injured,  which  was  developed  by  the  injury,  or  the  treatment  applied 
to  the  inquiry  by  the  physicians,  does  not  preclude  a  recovery  for  the 
injuries. 

Harmless  Error. 

In  an  action  for  injuries,  where  plaintiff  had  fully  testified  as  to  the 
circumstances  of  the  accident,  the  refusal  of  the  court  to  strike  out  an 
answer  in  which  she  stated  that  she  was  upset  in  every  particular,  and 
thought  every  function  of  her  body  was  out  of  order  from  the  shock, 
was  not  reversible  error. 

Personal  Injuries— Medical  Testimony — Development  of  Organic   Di- 
sease. 

In  an  action  for  injuries,  the  evidence  showed  that  plaintiff  was 
thrown  to  the  g'round,  and  struck  upon  her  left  side  ;  that  prior  to  the 
injuries  she  was  in  good  health  ;  and  that  she  sustained  an  injury  to 
the  hip,  which  subsequently  involved  the  knee.    A  physician  testified 

*A8  to  the  liability  of  railroad  companies  for  the  negligence  of 
physicians  and  others  in  charge  of  sick  or  injured  persons,  see  foot-note 
appended  to  Missouri,  etc. «  Ry.  Co.  v.  Freeman  (Tex.)»  13  R.  R.  R.  598, 
36  Am.  &  Eng.  R.  Cas.,  N.  8.,  598. 
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that  the  night  of  the  injury  he  diacovered  visible  evidence  of  trouble 
with  the  knee,  and  further  stated  that  the  knee  was  very  painful  from 
the  time  of  the  injury  :  held^  that  there  was  sufficient  evidence  that  the 
knee  was  injured  at  the  time  of  the  accident  to  permit  evidence  that 
tuberculosis,  which  developed  in  the  knee,  mig^ht  be  occasioned  by 
violence. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Mary  Saxby  against  the  Chicago  City  Railway 
Company.  From  a  judgment  of  the  Appellate  Court  affirm- 
ing a  judgment  for  plaintiff,   defendant  appeals.     Affirmed. 

This  was  an  action  on  the  case  brought  by  the  appellee  in 
the  circuit  court  of  Cook  county  against  the  appellant  to  re- 
cover damages  for  an  injury  to  her  person  claimed  to  have 
been  sustained  by  her  in  consequence  of  the  car  of  appellant, 
open  which  she  was  a  passenger,  being  suddenly  started  as 
she  was  about  to  leave  the  car,  and  before  she  had  time  to 
alight  upon  the  street,  whereby  she  wap  thrown  down  and 
iujored.  The  jury  returned  a  verdict  in  her  favor  for  $i6,ooo, 
and,  upon  her  remitting  $6,ooo  of  that  amount,  the  court 
overruled  a  motion  for  a  new  trial  and  entered  judgment 
upon  the  verdict  for  $io,ooo,  which  judgment  has  been 
affirmed  upon  appeal  by  the  Appellate  Court  for  the  First 
District,  and  a  farther  appeal  has  been  prosecuted  to  this 
court.  Two  reasons  are  urged  in  this  court  as  grounds  for 
reversal:  First,  that  the  verdict  is  not  justified  by  the  evi- 
dence; second,  the  court  admitted  improper  evidence  on  be- 
half of  the  appellee. 

Wm.  J.  Hymes  and  Watson  J.  Ferry  (Mason   B.  Starring, 
of  counsel),  for  appellant. 
Brode  B.  Davis  and  Walker  &  Williams,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  At  the  close  of  the 
plaintiff's  evidence,  and  again  at  the  close  of  all  the  evi- 
dence, the  defendant  requested  the  court  to  instruct  the  jury 
to  return  a  verdict  in  its  favor,  which  the  court  declined  to 
do,  and  the  action  of  the  court  in  that  regard  has  been 
assigned  as  error. 

On  the  evening  of  August  i6,  1899,  appellee  was  a  passenger 
upon  one  of  appellant's  cars  going  south  upon  Indiana  ave- 
nue, in  the  city  of  Chicago.  The  evidence  introduced  on  her 
behalf  tended  to  show :  That  as  the  car  approached  Forty- 
Fifth  street  she  signaled  the  conductor  to  stop  the  car  at  that 
street.  That  the  car  stopped  at  the  intersection  of  Indiana 
avenue  and  Forty-Fifth  street.  That  she  started  to  leave  the 
car,  but,  before  she  had  time  to  alight  upon  the  ground,  and 
while  she  stood  upon  the  running  board  upon  the  west  side 
of  the  car,  the  car  was  suddenly  started  without  warning  to 
her,  and  she  was  violently  thrown  from  the  car  upon  the 
street,  where  she  struck  upon  her  left  side  and  was  injured. 
At  the  time  of  the  accident  the  appellee  was  60  years  of  age. 
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and  was  in  good  health.  From  the  time  of  the  injary  to  the 
date  of  the  trial,  which  occurred  more  than  two  years  after 
the  accident,  she  had  left  her  room  bat  once,  and  at  the  time 
of  the  trial  was  unable  to  sit  up  but  a  portion  of  the  time  or 
to  walk.  That  the  injury  was  to  her  left  leg.  That  the  neck 
of  the  femur  bone  of  that  leg  was  fractured,  and  tuberculosis 
had  developed  in  the  left  knee,  and  the  knee  joint  of  that  leg 
had  become  ankylosed. 

The  main  contention  of  the  appellant  is  that  the  diseased 
condition  of  the  knee  was  caused  by  the  leg  being  improperly 
treated  by  the  physicians  employed  by  the  appellee,  by  plac- 
ing thereon  splints  and  plaster  casts,  and  attaching  to  the 
foot  pulleys  and  weights,  and  that  tuberculosis,  which,  it  is 
claimed,  was  organic  with  her,  by  reason  of  such  imperfect 
treatment  was  developed  in  the  knee;  and  it  is  urged  that  by 
reason  of  those  facts  the  diseased  condition  of  the  knee  was 
not  the  natural  and  ordinary  consequence  of  the  injury  re- 
ceived by  appellee  at  the  time  she  fell  upon  the  street,  and 
that  she  ought  not  to  be  permitted  to  recover  damages  from 
the  appellant  for  the  conditions  which  were  shown  to  exist 
in  the  knee.  The  appellee,  immediately  after  the  injury, 
was  carried  to  her  apartment,  and  was  treated  by  Drs. 
Freund  and  Farnum,  and  Drs.  Fenger  and  Andrews  were 
called  in  consultation — Dr.  Freund  was  called  within  a  few 
minutes  after  the  accident — all  of  whom  were  physicians 
practicing  their  profession  in  the  city  of  Chicago.  She  was 
also  cared  for  by  a  trained  nurse  during  the  first  i8  months 
succeeding  her  injury,  and  at  the  time  of  the  trial  had  in  her 
employ  a  young  woman  who  had  devoted  her  entire  time 
to  her  care  since,  the  trained  nurse  left  her  employ.  Drs. 
Hallstead  and  Findley,  also  physicians  in  practice  in  the  city 
of  Chicago,  were  called  as  experts,  and  approved  the  treat- 
ment applied  to  the  appellee  by   her  attending  physicians. 

It  was  the  duty  of  the  appellee  to  use  reasonable  care  to 
effect  a  speedy  and  complete  cure  of  the  injury  which  she 
sustained  by  being  thrown  upon  tne  street  from  appellant's 
car,  and,  to  that  end,  she  was  required  to  exercise  reasonable 
care  to  employ  physicians  of  ordinary  skill  and  experience  to 
treat  her,  and  other  means  to  effect  a  cure  of  her  injuries. 
She  was  not,  however,  required  to  employ  the  highest 
medical  skill  which  might  be  found.  All  the  law  required 
was  that  she  exercise  such  prudence  as  men  and  women  of 
ordinary  judgment,  under  like  circumstances,  would  exercise 
in  the  choice  of  physicians  and  the  means  to  be  used  to  effect 
a  recovery.  She  was  not  an  insurer,  bound  to  act  at  her 
peril;  and  if  she  exercised  reasonable  care  in  selecting  her 
physicians,  and  in  the  employ  of  other  means  for  her  recov- 
ery, if  her  physicians  made  a  mistake  in  the  treatment  ap- 
plied by  them  to  her,  or  the  means  employed  failed  to  effect 
a  cure,  then  she  may  recover  for  the  entire  injury  which 
she  has  sustained,  as  the  law,  if  the  injured  person  uses  ordi- 
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nary  care  in  selecting  a  physician,  and  in  the  employment  ol 
other  means  to  effect  a  cure,  regards  an  injury  resulting  from 
the  mistake  of  a  physician,  or  from  a  failure  of  the  means  em- 
ployed to  effect  a  cure,  as  a  part  of  the  immediate  and  direct 
damages  which  naturally  flow  from  the  injury. 

In  Pullman  Palace  Car  Co.  v.  Bluhm,  109  111.  20,  50  Am. 
Rep.  601,  which  was  a  personal  injury  case,  the  court  permitted 
the  plaintiff  to  prove  that  the  bones  of  his  arm  which  were 
broken  had  not  healed,  but  that  the  same  had  formed  a  false 
joint.  On  page  25,  109  111.,  50  Am.  Rep.  601,  the  court  said: 
'4f  appellee  exercised  ordinary  care  to  keep  the  parts 
together,  and  used  ordinary  care  in  the  selection  of  surgeons 
and  doctors,  and  nurses,  if  needed,  and  employed  those  of 
ordinary  skill  and  care  in  their  profession,  and  still,  by  some 
UDskillful  or  negligent  act  of  such  nurses  or  doctors  or 
surgeons,  the  parts  became  separated,  and  the  false  joint  was 
the  result,  appellant,  if  responsible  for  the  breaking  of  the 
arm,  ought  to  answer  for  the  injury  in  the  false  joint.  The 
appellee,  when  injured,  was  bound  by  law  to  use  ordinary 
care  to  render  the  injury  no  greater  than  necessary.  It  was 
therefore  his  duty  to  employ  such  surgeons  and  nurses  as 
ordinary  prudence  in  his  situation  required,  and  to  use  ordi- 
nary judgment  and  care  in  doing  so,  and  to  select  only  such 
as  were  of  at  least  ordinary  skill  and  care  in  their  profession. 
Bat  the  law  does  not  make  him  an  insurer,  in  such  case,  that 
such  surgeons  or  doctors  or  nurses  will  be  guilty  of  no  negli- 
gence, error  in  judgment,  or  want  of  care.  The  liability  to 
mistakes  in  curing  is  incident  to  a  broken  arm,  and  where 
such  mistakes  occur  (the  injured  party  using  ordinary  care) 
the  injury  resulting  from  such  mistakes  is  properly  regarded 
as  part  of  the  immediate  and  direct  damages  resulting  from 
the  breaking  of  the  arm."  In  Collins  v.  City  of  Council 
Bluffs,  32  Iowa,  324,  7  Am.  Rep.  200,  the  court  instructed  the 
jury  that  if  in  the  selection  of  a  physician,  and  in  the  use  of 
other  means  for  effecting  a  cure,  the  plaintiff  used  reasonable 
and  ordinary  care,  her  damages  should  not  be  diminished, 
notwithstanding  her  suffering  might  have  been  alleviated 
and  her  condition  improved.  The  court,  in  discussing  this 
instruction,  said  (page  329,  32  Iowa,  7  Am.  Rep.  200):  ''This 
instruction  unquestionably  announces  a  correct  rule.  All 
that  the  law  required  of  plaintiff  was  the  exercise  of  her 
judgmeot  and  the  care  which  men  of  ordinary  prudence,  under 
like  circumstances,  would  exercise  in  the  choice  of  physicians 
and  the  means  to  be  used  to  effect  her  recovery.  She  was 
oot  required  to  employ  the  best  surgical  skill  and  the  means 
best  adapted  to  heal  her  injuries.  These  may  not  have  been 
within  her  reach;  and  while  she  may  have  possessed  pru- 
dence, and  reason,  even,  in  the  highest  degree  possessed  by 
men  who  are  unlearned  in  medicine  and  surgery,  she  still 
may  have  been  unable  to  choose  the  best  means  for  her  re- 
covery.    But  she  was    required  to  exercise  only  the  judg- 
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ment  and  care  which  men  and  women  in  her  condition  are 
ordinarily  capable  of  exercising.  This  is  the  purpose  of  the 
instruction.'' 

The  evidence  fails  to  establish  with  any  degree  of  certainty 
that  the  appellee  had  in  her  system  an  organic  tendency  to 
tuberculosis— at  least,  at  the  time  of  the  injury  it  was  not 
developed  in  any  form,  and  prior  to  the  injury  her  left  knee 
was  in  a  healthy  condition;  and  at  least  two  of  the  physicians 
called  by  her  stated,  in  reply  to  hypothetical  questions  sub- 
mitted to  them,  that,  in  their  opinion,  the  conditions  found 
in  her  left  knee  were  due  to  an  ezterna^l  injury,  and  the 
appellee  testified  (and  she  was  corroborated  by  Dr.  Freund) 
that  her  left  leg  was  swollen  and  painful  from  tne  time  of 
the  injury.  If,  however,  it  be  conceded  that  she  had 
tuberculosis  in  her  system,  and  that  the  same  was  developed 
in  the  knee  by  reason  of  the  injury  thereto,  or  from  the  treat- 
ment she  received  in  the  endeavois  made  to  effect  a  cure  of 
the  fracture  of  the  neck  of  the  femur,  we  think  it  cannot  be 
said  that  the  diseased  condition  of  the  knee  was  not  a  con- 
sequence which  naturally  and  ordinarily  might  not  follow  as 
a  result  of  the  injury  of  appellee  caused  by  the  negligent  act 
of  appellant. 

In  Stewart  v.  City  of  Ripon,  38  Wis.  584,  an  action  was 
brought  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  from  a  fall  upon  a  defective  sidewalk.  The 
contention  was  made  on  behalf  of  the  city  that  the  diseased 
condition  of  the  arm  of  the  plaintiff  was  due  to  the  fact  that 
he  had  in  his  system  an  organic  tendency  to  scrofula,  and 
that  such  tendency  was  the  proximate  cause  of  the  necrosis  of 
ihe  bone  of  his  arm,  and  not  the  injury  which  he  sustained 
by  falling  upon  the  sidewalk.  The  court  held  that,  although 
the  diseased  condition  of  plaintiff's  arm  might  not  have 
occurred  but  for  his  organic  tendency  to  scrofula,  still,  if  the 
disease  was  developed  by  the  injury,  and  a  cure  was  retarded 
or  prevented  by  reason  of  the  presence  of  scrofula  in  the 
plaintiff's  system,  the  defendant's  negligence  was  the  proxi- 
mate cause  of  the  whole  injury.  And  in  Baltimore  City  Rail- 
way Co.  V.  Kemp,  61  Md.  74,  it  was  said:  ''It  is  the 
common  observation  of  all  that  the  effect  of  personal  physical 
injuries  depends  much  upon  the  peculiar  conditions  and 
tendencies  of  the  person  injured,  and  what  may  produce  but 
slight  and  uninjurious  consequences  in  one  case  rnay  produce 
consequences  of  the  most  serious  and  distressing  character  in 
another;  and,  this  being  so,  a  wrongdoer  is  not  permitted  to 
relieve  himself  from  responsibility  for.  the  consequences  of 
his  act  by  showing  that  the  injury  would  have  been  of  less 
severity  if  it  had  been  inflicted  upon  any  one  else  of  a  large 
majority  of  the  human  family." 

Mr.  Thompson,  in  his  Commentaries  on  the  Law  of  Negli- 
gence (volume  I,  §  150,  p.  145),  says:  ''The  duty  of  care  and 
of  abstaining  from  injuring  another  applies  to  the  sick,  the 
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weak,  and  the  infirm,  as  well  as  to  the  strong  and  healthy. 
When  this  dnty  is  violated,  the  measure  of  damages  is  the 
injury  which  results,  though  this  injury  may  not  have  fol- 
lowed but  for  the  peculiar  physical  condition  of  the  person 
injured,  although  it  may  have  been  thereby  aggravated."  In 
section  151  of  the  same  work  (page  147)  it  is  said:  ''It  may 
be  stated  generally  that  if  the  negligence  of  A.  produces  a 
hurt  to  B.,  which  aggravates  a  pre-existing  tendency  to 
disease  in  B.,  the  negligence,  and  not  the  disease,  is  deemed, 
in  law,  the  proximate  cause  of  the  injury." 

The  author  of  the  article  on  ''Contributory  Negligence"  in 
the  American  &  English  Encyclopaedia  of  Law  (volume  7 
[2d  Ed.]  p.  388),  says:  "In  cases  where  the  defendant's  neg- 
ligence caused  a  disease,  developed  a  latent  tendency  to 
disease,  aggravated  a  prior  disease,  or  led  in  immediate 
sequence  to  disease,  the  defendant  must  respond  in  damages 
for  such  part  of  the  diseased  condition  as  his  negligence 
caused;  and  if  there  can  be  no  apportionment,  or  if  it  can- 
not be  said  that  the  disease  would  have  existed  apart  from 
the  injury  inflicted  by  the  defendant,  then  the  defendant  is 
responsible  for  the  diseased  condition." 

The  court  instructed  the  jury  upon  behalf  of  the  defendant: 
"The  jury  are  instructed  that,  even  though  the  defendant 
were  liable  for  the  accident  in  question,  still  you  are  in- 
structed that  she  could  not  recover  in  this  case  for  any  dam- 
age which  was  not  the  natural  and  necessary  result  of  the 
accident  and  injury  then  sustained,  if  you  find  from  the  evi- 
dence she  sustained  injury  at  the  time  of  the  accident;  and  if 
you  find  from  the  evidence  that  the  plaintiff  has  now,  or  has 
had,  any  other  disability  resulting  from  conditions  which 
existed  in  the  plaintiff  prior  to  said  accident,  and  of  which 
the  accident  in  question  was  not  the  proximate  cause, 
then  you  are  not  permitted  by  law  to  allow  her  any- 
thing for  such  disability,  and  should^  not  do  so  from 
motives  of  sympathy  or  any  other  motive."  The  ques- 
tion was  therefore  submitted  to  the  jury  whether  the 
injuries  from  which  the  appellee  was  suffering  were  the  re- 
sults of  the  diseased  condition  of  her  system,  which  existed 
prior  to  her  injury,  or  were  the  direct  and  immediate  result 
of  the  appellee  being  thrown  from  the  car  upon  the  ground 
by  the  negligent  act  of  the  appellant;  and  they  were  told,  if 
her  injuries  were  the  result  of  disabilities  with  which  she  had 
been  afflicted  prior  to  the  injury,  she  could  not  recover  dam- 
ages by  reason  of  such  disabilities.  The  question  whether 
or  not  the  injuries  of  the  appellee  were  the  result  of  the  neg- 
ligence of  the  appellant,  or  resulted  from  disease,  01  a 
tendency  to  disease,  was  a  question  of  fact ;  and,  as  there 
was  evidence  in  the  record  which  fairly  tended  to  show  that 
the  injuries  from  which  the  appellee  was  suffering  were  the 
result  of  her  being  thrown  from  the  appellant's  car,  we  are 
of  the  opinion  the  trial  court  did  not  err  in  declining  to  take 
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tn^  shock,    and  I  suffered  terribly    in 
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ad  treated  the  appellee,  was  upon 
'What  IS  the  fact,   doctor,  as  to 
ined  by   trauma  or  violence?"  to 
rculoais  may  be  caused  to  center  at 
:reat  many  instances  are  known 
ibfjy'lt occars."     It  is  nrged  there  was  no  evidence  upon 
*^to  b*^^  the  qaestion,  as  the  evidence  failed  to  show  the 
ir^'^ee  of  appellee  was  injured  at  the  time  of  the  accident. 
^  fWdence  showed  the  appellee  was  thrown  from  the  car 
^jsttack  upon  the  ground  upon  her  left  side,  that  prior  to 
"^  fQJiiry  she  was  in  good  health,  and  that  she  sustained 
gini'^'y  to  the  hip  which  subsequently  involved  the  knee. 
tafsiie  upon  the  stand  she  testified:    "I  safiered  excruciating 
-gfn  all  the  time  in  my  hip  end  in  my  back — in  my  hip 
principally,  but  my  limb  was  swollen  and  painful."     Dr. 
freund  also  stated:     "The  first  time  I   discovered   any   visi- 
ble evidence   of   anythiuE   the   matter   with   the   knee   was 
thesame  night  of  the  injury."     Healsoatated:     "Daring  the 
period  described  the  knee  was  always  very  painful— from  the 
time  of  the  injury."     While  he  qualified  this  statement  upon 
cross-examination,  we  think  it  cannot  be  said  that  there  is 
BO  evidence  that  the  knee  was  injured  at  the  time  of  the 
accident.     The  court  did  not  err  in  permitting   the   question 
to  be  answered. 

We  do  not  deem  it  necessary  to  take  up  separately  and 
consider  all  of  the  objections  to  the  court's  ruling  upon  the 
evidence  which  have  been  raised  and  discussed  in  tbe  briefs. 
Suffice  it  to  say  that  they  are  technical  in  tbe  extreme,  and, 
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^  J  no  perceptible  effect  apoD  the  verdict, 

^J^  .adicial  to  the  appellant.     Finding  no  re- 

^  J  this  record,  the  jadgment  of  the  Appellate 

.  affirmed. 

.ot  affirmed. 


I^AMBERT  V.  SOUTHERN  PAC.  R.  CO. 

(Supreme  Court  of  California,  Feb.  7, 1905.) 

[79  Pac.  Rep.  873.] 

Accident  at  Crossing — Contributof7  Negllgsnce.* 

In  an  action  against  a  railroad  for  injuries  from  a  collision  at  a 
crosung,  evidence  held  to  show  plaintiff  guilty  of  contributory  negli- 
gence as  a  matter  of  law. 

Same— Signals — Knowledge  of  Approach  of  Train.f 

Where  plaintiffi  who  was  injured  at  a  railroad  crossing,  actually 
knew  of  the  approach  of  the  train  when  he  was  450  feet  from  the 
croasing,  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell 
had  no  causal  connection  with  the  ensuing*  collision. 

Ssme— Right  to  Presume  That  Parson  Will  Avoid  Danger.} 

Where  those  in  charge  of  a  locomotive  saw  plaintiff's  team  slowly 
approaching  a  crossing  150  feet  away,  they  were  not  chargeable  with 
negligence  in  failing  to  check  the  train,  but  were  entitled  to  presume 
plaintiff  would  stop. 

Department  2.  Appeal  from  Superior  Conrt,  Santa  Bar- 
bara County;  W.  S.  Day,  Judge. 

Action  by  Henry  Lambert  against  the  Southern  Pacific 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

Canfield  &  Starbuck,  for  appellant. 
B.  F.  Thomas,  for  respondent. 

HENSHAW,  J.  This  action  was  for  damages.  Plaintiff  al- 
leged that  as  he,  with  his  wagon  and  two  horses,  was  traveling 
CD  the  public  highway,  at  a  point  upon  this  highway  in  the 
town  of  Summerland  where  it  crosses  the  defendant's  railroad, 
the  defendant  negligently,  carelessly,  and  wrongfully  ran  a 
locomotive  onto  plaintiff's  horses  and  wagon,  and  the  plain- 
tiff, killing  the  horses,  breaking  the  wagon,  and  injuring 
plaintiff  himself.  The  defense  pleaded  both  a  general  denial 
and  contributory  negligence.  At  the  close  of  plaintiff's  evi- 
dence, and  again  at  the  close  of  all  the  evidence,  defendant 

*As  to  whether  there  can  be  a  recovery  for  injuries  sustained  in  an 
attempt  to  cross  railroad  tracks  in  front  of  a  train  which  is  seen  by  the 
traveler  to  be  approaching  before  he  makes  the  attempt,  see  foot-note 
appended  to  Roenfeldt  v,  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  470, 
36  Am.  &  Bng-.  R.  Cas.,  N.  S.,  470,  where  all  the  preceding  authorities 
in  this  series  are  collected. 

tSee  foot-notes  appended  to  Louisville  Ry.  Co.  v,  Colston  (Ky.),  12 
R. R.  R.  668,  35  Am.  &  Bufr*  R-  Cas.,  N.  S.,  668. 

}See  foot-note  appended  to  Simpson  v,  Rhode  Island  Co.  (R.  I.),  12 
R.  R.  R.  642,  35  Am.  &  Bng.  R.  Cas.,  N.  S.,  642. 
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moved  for  the  dismissal  of  the  action,  or  for  a  jadc^ment 
of  nonsait,  which  motions  were  denied.  From  the  jadgment 
which  was  rendered  apon  the  verdict  of  the  jury  in  favor  of 
plaintiff,  defendant  appeals,  and  with  its  appeal  presents  a 
bill  of  exceptions. 

The  evidence  is  insufficient  to  sustain  the  verdict  and  judg- 
ment, and  defendant's  motion  should  have  been  granted.     As 
might  be  expected,  the  strongest  testimony  for  the  plaintiff  is 
that  given  by  himself,  and  from  this  it  appears  that  at  the  time 
of  the  trial  he  was  a  farmer  6^  years  old,  so  deaf  that  he 
could  not  hear  ordinary  conversation,  and  his  testimony  was 
given  by  question  and  answer  in  writing.     He  had  resided 
about  a  mile  and  a  half  from  the  town  of  Summerland   for 
about  30  years.     He  had  driven  horses  all  his  life,  and  at  one 
time  was  a  stage  driver.     One  of  his  horses  he  had  driven 
over  this  road  daily  for  about  14  years.     The  other  horse   he 
had  bad  a  few  months,  and  had  driven  him  over  the  road    in 
a   buggy,   but  not    very    often.     Neither    had    ever  been 
frightened  at  the  cars,   and   both  had  been  near  the  cars. 
From  the  town  of  Summerland  the  railroad  track  and   the 
main  county  road  approached  each  other  as  one  goes  east- 
ward at  an  acute  angle,  until,  at  a  distance  of  about  700  feet 
from  the  post  office,  the  highway  crosses  the  railroad.     The 
obstructions  to  the  view  of  one  traveling  upon  the  highway 
are  insignificant,  the  depot  itself  being  the  greatest  of  them, 
and  one  driving  toward  the  crossing  can,  looking  westward, 
easily  see  the  track  for  from  one  quarter  to  one-half  a  mile. 
To  the  left  of  the  highway,  and  upon  the  side  away  from  the 
track,  at  a  point  about  opposite  the  crossing,  is  a  road,  and  to 
the  east  of  this  road,  and  still  opposite  the  crossing,  the  grade 
is  such  as  easily  to  have  permitted  one  to  drive  upon  it,  and 
thus  avoid  crossing  the  track.     Upon  the  day  of  the  accident 
plaintifi  had  stopped  at  the  post  office  to  secure  his  mail. 
He  left  the  post  office  and  st&rted  slowly  toward  the  railroad. 
While  driving  along  he  was  '^glancing  at  the  head  lines   of 
his  newspaper    *    *    *    for  a  little  way — for  about  25   or 
30  yards  perhaps."    When  he  had  thus  driven  about  50  or  60 
yards,  ''all  of  a  sudden  my  horses  became  frightened  and 
started  off.     I  thought  it  was  the  cars,  and  I  tried  to  hold 
them,  which  I  was  unable  to  do.     When   I  had  gone  about 
100  yards,  I  looked  to  see  where  the  cars  were.     I  saw  them 
over  my  right  shoulder.     I  saw  the  engine;  didn't  see  the 
string  of  cars;  just  saw  the  engine.     I  was  within  about  30 or 
35  yards  of  the  crossing.     I  pulled  on  the  horses  with  all  the 
strength  I  had,  but  I  couldn't  hold  them.     They  were  soon 
on  the  track.     There  was  no  place  where  I  could  turn  off — 
oil  derricks  to  one  side.     When  the  engine  come  near  to 
them,  my  horses  started  off  on  a  trot.     They  continued  to 
trot  until  the  collision  with  the  engine.     The  horses  became 
frightened  about  ISO  yards  from  the  crossing  as  near  as  I 
could  tell.     I  didn't  hear  no  whistle  or  no  bell.     When  I  saw 
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the  engine,  the  bell  was  banging  still.  I  think  I  coald  have 
heard  the  bell  if  it  had  rang  or  the  whistle  if  it  had  been 
sonnded  within  8o  rods  of  the  crossing.  I  have  heard  the 
whistle  and  heard  the  bell  lota  of  times  when  I  have  been  rid- 
ing tbrongh  Sammerland  before  the  accident.  I  coald  have 
heard  the  whistle  or  bell  anywheres  between  the  depot  and 
the  crossing."  It  appears  from  numeroas  eyewitnesses 
to  the  accident  that  the  horses  were  *'jast  trotting  along"  at 
a  rate  of  from  4  to  6  miles  per  hoar,  while  the  speed  of  the 
train  was  aboat  20  miles  an  hoar. 

From  plaintiff's  own  testimony,  then,  it  appears  that  he 
became  aware  of  the  approach  of  the  train  when  he  was  some 
150  yards  distant  from  the  crossing,  and  that  his  horses 
proceeded  to  trot  toward  the  crossing,  and  that  he  could  not 
stop  them.  It  farther  appears  that  he  thus  had  450  feet  of 
distance  to  travel,  with  places  and  opportunity  to  have 
tarned  to  the  left,  and  thus  to  have  avoided  the  accident. 
The  only  reason  he  could  assign  for  not  doing  so  is  the  pres- 
ence of  oil  derricks;  but  it  is  made  clearly  to  appear,  as  has 
been  said,  that  there  was  a  traveled  street  into  which  he 
could  have  turned,  and  that  the  condition  of  the  land  to  the 
left  of  the  highway  was  such  that  he  could  easily  and  with 
safety  have  driven  his  horses  upon  it.  Besides  the  testi- 
mony of  the  plaintiff,  there  were  three  eyewitnesses  to  the 
accident  called  by  him — Mr.  Dewlaney,  Mr.  Hickey,  and  Mrs. 
Gibson.  Mr.  Dewlaney  saw  the  plaintiff  first  when  the  latter 
was  going  east  and  was  about  500  feet  west  of  the  crossing. 
Plaintiff's  horses  were  ''trotting  along,"  and  it  did  not  occur 
to  Mr.  Dewlaney  that  there  was  any  likelihood  of  the  accident 
until  the  plaintiff  had  gone  about  350  feet  further,  and  was 
within  ISO  feet  of  the  crossing;  that  knowing  that  the  engine 
was  approaching,  and  knowing  that  the  plaintiff  was  deaf,  and 
not  having  seen  him  look  around,  Mr.  Dewlaney  stood  up,  say- 
ing: ''There  is  a  man  who  is  likely  to  get  run  into."  He 
then  watched  the  plaintiff  from  that  time  until  the  collision. 
The  plaintiff  did  not  change  the  speed  at  which  his  horses 
were  still  trotting  along,  "a  slow  gait  of  about  five  or  six 
miles  an  hour,"  and  there  was  nothing  to  indicate  to  Mr. 
Dewlaney  that  there  was  any  likelihood  of  an  accident  besides 
the  two  facts  that  he  knew  the  plaintiff  was  deaf  and  did  not 
see  him  look  around  up  to  the  time  when  the  collision  took 
place.  When  quite  near  the  track  the  horses  apparently  be- 
came frightened,  but,  if  the  plaintiff  had  looked  around,  he 
would  have  seen  the  train,  and  would  have  had  time  to  stop 
after  Mr.  Dewlaney  had  stood  up  and  said  the  plaintiff  was 
likely  to  get  run  into.  Mr.  Hickey,  who  was  with  Mr. 
Dewlaney,  stood  up  and  looked  when  Mr.  Dewlaney  made 
the  remark  that  "there  is  a  man  who  was  likely  to  get  run 
into,"  and  saw  the  plaintiff  when  the  latter  was  at  a  dis- 
tance of  abont  150  feet  from  the  crossing.  He  was  driving 
along  the  road,  at  the  rate  of  5  or  6  miles  an  hour,  and  his 
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horses  were  trotting.  The  train  was  making  a  good  deal  of 
noise,  but  Mr.  Hickey,  as  well  as  Mr.  Dewlaney,  knew  that  the 
plaintifi  was  deaf,  and  plaintifl  appeared  to  Mr.  Hickey  not 
to  know  that  the  train  was  approaching.  Mrs.  Gibson  was 
picking  flowers  with  her  grandchild  when  she  heard  the  ram- 
ble of  the  train.  She  looked  up  and  was  startled  to  see  the 
plaintiff  and  the  engine  close  together,  just  passing  east  of 
her.  The  collision  took  place  almost  immediately.  Although 
she  did  not  estimate  the  rate  of  speed  of  the  plaintifi's 
horses,  and  could  not  say  whether  she  could  have  seen  any 
attempt  on  his  part  to  stop  them  after  he  had  passed  by, 
she  observed,  as  the  plaintiff  passed  her,  that  the  horses 
were  ^'trotting  along  at  an  ordinary  rate" — not  ranniog 
away,  but  "just  trotting  along  as  horses  will,"  and  that 
"they  did  not  show  any  signs  of  fright  or  increase  their  speed 
materially  as  the  engine  came  near."  Nor  did  she  seethe 
plaintifi  make  any  attempt  to  stop  them.  There  was  noth- 
ing to  prevent  the  plaintifi  from  seeing  a  quarter  of  a  mile 
westerly  up  the  track,  or  from  seeing  the  engine,  which  was 
so  close  when  Mrs.  Gibson  looked  up  that  she  saw  at  once 
that  the  accident  was  inevitable,  if  he  did  not  "cross  the 
track  before  the  engine  could  catch  him."  If,  therefore,  we 
are  to  accept  plaintifi's  testimony  alone,  then  it  appears  that 
for  450  feet  before  reaching  the  crossing  he  knew  that  the 
train  was  approaching,  and  that  he  did  not  turn  his  horses, 
which  were  trotting  at  a  speed  of  only  5  or  6  miles  an  hour, 
aside  to  a  place  of  safety,  as  he  could  easily  have  done.  If 
we  are,  however,  to  take  the  testimony  of  his  own  witnesses, 
then,  himself  a  very  deaf  man,  he  deliberately  drove  his  team 
upon  the  crossing,  without  looking  to  see  whether  or  not  a 
train  was  approaching,  at  a  slow  pace,  in  broad  daylight, 
when  the  track  was  visible  to  him  for  more  than  a  quarter  of 
a  mile.  That  such  conduct  constitutes  contributory  negli- 
gence, as  a  matter  of  law,  is  settled  beyond  peradventure. 
Fleming  v.  W.  P.  R.  R.  Co.,  49  Cal.  253;  Glascock  v.  C.  P. 
R.  R.  Co.,  73  Cal.  137,  14  Pac.  5187  Hager  v.  S.  P.  Co.,  98 
Cal.  309,  33  Pac.  119;  Herbert  v.  S.  P.  Co.,  121  Cal.  227,  53 
Pac.  651;  Green  v.  S.  P.  Co.,  132  Cal.  254,  64  Pac.  255. 

There  is  much  testimony  in  the  case  to  the  efiect  that  the 
bell  was  rung  and  the  whistle  blown;  but,  putting  that  aside 
and  assuming  that  such  was  not  the  fact,  yet  as  the  only 
purpose  was  to  give  warning,  and  as  plaintifi  by  his  own 
testimony  knew  of  the  approach  of  the  train  when  he  was  450 
feet  from  the  crossing,  the  negligence  of  the  defendant — if 
such  there  was — in  failing  to  sound  the  bell  or  whistle,  has 
no  causal  connection  with  the  accident  itself.  Puckhaber  v. 
Southern  Pacific  Co.,  132  Cal.  363,  64  Pac.  480.  So,  too,  as 
to  the  failure  of  the  engineer  to  stop  the  train.  The  fireman 
testifies  that  he  first  saw  the  plaintifi  when  the  plaintiff  was 
about  150  feet  and  the  engine  about  three  times  that  distance 
from  the  crossing;  that  plaintifi  was  driving  along  at  an  ordi- 
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oary  rate  of  speed,  about  4  miles  an  hour.  The  horses  were 
trotting,  and  did  not  show  any  signs  of  fright,  and  the  fire- 
man had  no  idea  that  plaintifi  was  going  to  try  and  cross  the 
track  nntil  the  plaintifi  was  about  10  feet  from  the  main 
track.  As  soon  as  he  realized  that  plaintifi  was  endeavoring 
to  cross  the  track,  the  fireman  called  to  the  engineer,  and 
every  efiort  was  made  to  avoid  the  collision.  Under  this 
state  of  the  evidence,  there  can,  of  course,  be  no  efiort  to  in- 
voke the  doctrine  termed  the  ^Mast  chance  doctrine,"  to  the 
efiect  that  in  cases  of  contributory  negligence  he  who  has 
the  last  clear  opportunity  to  avoid  inflicting  an  injury  is  re- 
sponsible, if  in  the  exercise  of  ordinary  care  he  fails  to  do 
so;  for  there  was  nothing  in  the  approach  of  the  plaintifi, 
accordiDg  to  the  testimony  of  the  fireman  and  of  plaintiff's 
witnesses,  to  call  for  the  stopping  of  the  train.  The  fireman 
did  not  know  that  the  plaintifi  was  deaf,  and  was  not 
bound  to  assume  that  the  driver  of  a  team  so  approaching  a 
crossing  in  broad  daylight,  with  an  unobstructed  view — the 
team  merely  trotting  along  — would  not  check  his  horses  in 
a  place  of  safety. 

For  these  reasons  the  judgment  appealed  from  is  reversed. 

We  concur:    LORIGAN,  J.;  McFARLAND,  J. 


GIARDINA  V.  ST.  IX>UIS  &  M.  R.  RT.  CO. 

(Snpreme  Court  of  Missouri,  Division  No.  1,  Dec.  22,  1904.) 

[84  S.  W.  Rep.  928.] 

Strost  Railroads— Injury  to  Persons  on  Track— Contributory  Negli- 
gence.* 
A  person  wlio  is  familiar  with  the  operation  of  street  cars,  and  who, 
after  stopping  at  the  rear  of  a  stand ing-  car  to  listen  for  approaching 
cari  on  another  track,  and,  not  hearing  one,  steps  on  the  track  in  front 
of  an  approaching  car  without  looking,  is  guilty  of  such  negligence  as 
will  prevent  his  recovery,  though  the  approaching  car  is  running  at  a 
liigh  rate  of  speed  over  the  crossing  without  sounding  the  gong. 

Appeal  from  Circuit  Court,  St.  Louis  County;  J.  W.  Mo- 
Elhinney,  Judge. 

Action  for  personal  injuries  by  Jake  Giardina  against  the 
St.  Louis  &  Meramec  River  Railway  Company.  From  a 
jadgment  for  defendant,  plaintifi  appeals.    AfiBrmed. 

*As  to  whether  a  person  must  stop,  look  and  listen  before  crossing 
street  railway  tracks,  see  foot-note  appended  to  Portsmouth  St.  R.  Co. 
V.  Feed's  Adm'r  (Va.),  13  R.  R.  R.  65,  36  Am.  A  Eng.  R.  Cas.,  N.  S.,  65  ; 
foot-note  appended  to  Itzkowitz  v.  Boston  Elevated  Ry.  Co.  (Mass.),  12 
R.  R.  R.  583,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  583. 

Contributory  negligence  as  affected  by  failure  to  give  crossing  sig- 
nals, see  foot-notes  appended  to  West  v.  Northern  Pac.  Ry.  Co.  (N. 
Dak.),  12  R.  R.  R.  655,  35  Am.  A  Eng.  R.  Cas.,  N.  S.,  655. 

As  to  the  care  required  of  a  highway  traveler  at  a  railroad  crossing 
where  the  view  is  obstructed,  see  foot-note  appended  to  Confer  v. 
Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  429,  36  Am.  A  Eng.  R.  Cas.,  N. 
S.,  429 ;  Chicago,  etc.,  Ry.  Co.  v,  Andrews  (C.  C.  A.),  12  R.  R.  R.  584, 
35  Am.  A  Eng.  R«  Cas.,  N.  S.,  584. 
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Lee  Meriwether  and  A.  E.  Hausman,  for  appellant. 
Jefierson  Chandler  and  J.  Lionberger  Davis,  for  respond- 
ent. 

VALLIANT,  J.  Plaintiff  received  personal  injuries  by 
coming  in  collision  with  a  street  car  on  defendant's  railroad 
in  St.  Loais,  and  brings  this  sait  to  recover  damages,  alleg- 
ing that  the  accident  was  the  result  of  the  defendant's  negli- 
gence. At  the  close  of  the  plaintifi's  evidence  the  court  gave 
the  jury  a  peremptory  instruction  to  find  for  the  defendant^ 
and  the  jury  rendered  a  verdict  in  accordance  with  the  in- 
struction. From  the  judgment  on  that  verdict  the  plaintiff 
appeals. 

The  evidence  for  the  plaintiff  tended  to  prove  as  folio ws : 
Manchester  avenue  runs  east  and  west,  Barron  avenue  crosses 
it  running  north  and  south.     Defendant  owns  a  double-track 
street  railroad  in  Manchester  avenue.    The  south  track  is  for 
the  east-bound  cars  and  the  north  track  for  the  cars  west- 
bound.   The  distance  between  the  south  rail  of  the  north 
track  and  the  north  rail  of  the  south  track  is  6  feet  lo  inches. 
On  the  occasion  with  which  we  are  now  concerned  a  car 
going  east  on  the  south  track  had  crossed  Barron  avenue,  and 
stopped  to  receive  passengers,  with  its  rear  end  at  the  east 
line  of  Barron  avenue.     Plaintiff  came  running,  to  give  his 
brother,  who  was  just  boarding  that  car,   a  key.     He  ran 
south  in  Barron  avenue,  crossed  the  north  track  of  the  rail- 
road, and  came  to  the  rear  end  of  the  car  that  had  stopped, 
as  above  mentioned,  and  handed   his  brother,  who  was  by 
that  time  on  the  rear  platform,  the  key.     Then  he  turned  to 
go  back  on  the  way  he  came,  stepped  on  or  near  the  north 
track,  and  was  struck  by  a  west-bound  car  on  that  track,  and 
received  severe  injuries.    When  the  car  struck  plaintiff  it 
dragged  him   lOO  feet,  then  ran   loo  feet  farther  before  it 
stopped.    At  the  moment  the  car  struck  plaintiff,  it  was 
going  as  fast  as  it  usually  goes  in  the  middle  of  a  block. 
There  was  no  gong  sounded  or  other  signal  of  its  approach. 

The  printed  rules  of  the  company  were  in  evidence,  and 
showed  that  it  was  the  duty  of  the  motorman  to  sound  the 
gong  when  within  lOO  feet  of  the  crossing,  and  repeat  it  once 
or  twice  on  approaching,  nearing  the  crossing;  also  to  sound 
the  gong  at  50  feet  before  meeting  another  car  and  while 
passing  it.  When  passing  a  car  that  is  stopped,  the  motor- 
man  is  required  to  slow  up,  have  his  car  under  control,  and 
sound  his  gong  freely.  Plaintiff  testified  that  he  had  noticed 
that  it  was  a  custom  of  the  company,  in  the  operation  of  its 
cars,  to  have  the  motorman  of  a  car  which  was  approaching 
a  car  that  had  stopped  to  sound  his  gong  and  go  slow,  and,, 
knowing  this  custom,  he,  before  attempting  to  cross  the 
north  track,  paused  behind  the  east-bound  car,  and  listened, 
but,  hearing  no  gong,  concluded  that  no  car  was  coming  west, 
stepped  cut,  and  was  struck.  The  tracks,  looking  east  from 
where  the  plaintiff  stood,  were  straight  for  1,000  feet,   and 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S       581 

Giardina  v.  St.  Lronis  &  M.  R.  Rt.  Co 

the  car  coining  west  coald  have  been  seen  from  that  distance 
if  one  had  been  looking.  It  may  be  conceded  that  the  de- 
fendant was  negh'gent  in  rnnning  its  car  at  a  high  rate  of 
speed,  and  without  sounding  the  gong,  past  a  standing  car, 
from  the  rear  of  which  the  motorman  ought  to  have  known 
that  people  were  liable  to  pass.  It  is  not  likely  that  the 
peremptory  instruction  was  given  on  the  theory  that 
no  negligence  of  the  defendant  was  shown,  but  rather 
that  the  plaintifi  failed  to  observe  that  degree  of  ca  re  that 
was  to  be  expected  of  a  man  of  ordinary  prudence,  and 
that  his  negligence  contributed  with  the  negligence  of  the  de- 
fendant to  produce  the  injury  complained  of.  Plaintifi  was 
familiar  with  the  location,  and  also  with  the  movements 
of  the  cars.  He  had  even  taken  such  notice  of  the  opera- 
tion of  the  cars  that  be  was  aware  that  it  was  the  cus- 
tom for  a  running  car,  passing  one  that  had  stopped,  to 
be  checked  in  its  speed,  and  its  gong  sounded  freely.  He 
was  so  confident  of  this  custom  that  he  seemingly  on  this 
occasion  staked  his  life  on  its  observance,  for,  after  pausing 
to  listen  for  the  sound  of  the  gong,  and  hearing  none,  he 
stepped  on  the  north  track,  or  in  front  of  the  coming  car, 
without  looking,  and  was  struck.  From  where  he  stood,  the 
body  of  the  east-bound  car  shut  off  his  view  to  the  east,  but 
one  who  was  as  familar  with  the  movements  of  the  cars  as  he 
said  he  was — in  fact,  any  man  of  common  experience  in  the 
plaintiff's  place— should  have  known  that  in  a  moment  the 
east-bound  car  would  have  gone,  and  the  nbstruction  to  his 
vision  would  have  been  removed.  But,  even  if  he  had  not 
had  that  moment  to  spare,  he  could  have  leaned  forward 
beyond  the  line  of  the  standing  car  in  perfect  safety,  and 
have  seen  the  west-bound  car  coming.  The  measured  dis- 
tance between  the  tracks  was  six  feet  ten  inches.  One  wit- 
ness for  plaintiff  said  that  the  distance  between  two  cars 
pass  ing  on  those  tracks  was  about  one  foot,  but  he  also  said 
that  the  distance  between  the  tracks  was  about  four  feet.  He 
had  made  no  measurement  for  either  estimate.  He  was  short 
two  feet  and  ten  inches  in  his  estimate  as  to  the  distance  be- 
tween the  tracks.  But,  even  if  the  space  between  the  pass- 
ing cars  was  only  one  foot,  it  was  sufficient  to  enable  the 
plaintiff  to  have  looked,  and,  if  he  had  looked,  he  would  have 
seen  the  car  coming,  and  would  not  have  been  hurt.  His 
act  in  stepping  on  or  near  the  north  track  without  looking 
for  the  west-bound  car  was  negligence,  and  it  contributed  to 
cause  the  accident.  If  authorities  are  needed  to  sustain  this 
view  of  the  law,  they  may  be  found  in  the  cases  cited  in  the 
brief  for  respondent,  and  the  cases  cited  in  the  brief  for  ap- 
pellant are  not  to  the  contrary.  The  court  did  right  to  direct 
a  verdict  for  the  defendant  on  the  plaintiff's  evidence. 

The  judgment  is  affirmed.     All  concur,  except  ROBIN- 
SON, J.,  absent. 
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GOLDMANN  v.  MILWAUKEE  ELECTRIC  RY.  &  LIGHT  CO. 

(Supreme  Court  of  Wisconsia,  Nov.  15, 1904.) 

[101  N.  W.  Rep.  384.] 

Crossings— Care  Required  of  IHighway  Traveler.*^ 

Due  care  in  approaching^  a  street  railway  crossing  can  be  satisfied 
only  by  the  full  use  of  the  senses  of  sight  and  hearing  at  the  last 
moment  of  opportunity  before  passing  the  line  between  safety  and 
peril,  and  it  is  only  when  deprived  in  some  degree  of  the  opportunity 
to  observe  that  one  may  rely  on  his  judgment  as  to  chances  in  drivings 
across  the  tracks. 

Street  Rail  way  s-~Right  of  Way. 

No  right  of  way  exists  in  favor  of  one  crossing  the  tracks  of  a  street 
railway  when  a  diminution  of  the  speed  of  the  car  is  necessary  ta 
enable  him  to  pass  in  safety. 

Accident  at  Crossing — Contributory  Negligence. 

Plaintiff  was  driving  south,  and  came  to  a  cross-street  on  which  the 
defendant  street  railroad  company  had  double  tracks.  As  he  reached 
a  point  where  he  was  substantially  on  the  north  crosswalk  of  the  street, 
and  his  horse*s  head  some  15  feet  north  of  the  track,  he  stopped,  and 
looked  west,  and  saw  no  car;  then  looked  east,  and  saw  one  about  a 
block  (389  feet)  away,  coming  towards  him  very  slowly.  He  started 
his  horse  at  a  speed  of  about  two  miles  an  hour  to  cross  the  street 
without  again  looking  for  a  car.  When  his  horse  was  on  the  track, 
and  the  front  wheels  close  to  the  north  track,  his  little  daughter  cried 
out  to  look  out  for  the  car.  He  then  looked,  and  saw  it  about  half  a 
block  away,  coming  very  rapidly.  He  urged  his  horse  to  greater  speed, 
reaching  a  velocity  of  about  three  m  les  an  hour,  but  before  getting 
across  was  struck  and  injured  :  held^  that  plaintiff  was  guilty  of  con- 
tributory negligence  precluding  recovery. 

Appeal  from  Circuit  Court,  Milwaukee  County;  Orren 
T.  Williams,  Judge. 

Action  by  A.  A.  Goldmacn  against  the  Milwaukee  Electric 
Railway  &  Light  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

The  plaintiff,  according  to  bis  own  statement,  was  driving: 
soutb  on  Sixtb  street,  in  Milwaukee,  when  he  came  to  State 
street,  on  which  were  double  tracks  of  the  defendant's  rail- 
way. As  he  reached  a  point  where  he  was  substantially  on 
the  north  cross  walk,  and  his  horse's  head  some  i;  feet  north 
of  the  north  railroad  track,  he  stopped,  and  looked  west, 
and  saw  no  car;  then  looked  east,  and  saw  one  about  a  block 
(38Qfeet)  away,  coming  towards  him  very  slowly.  He  started 
bis  horse  at  a  speed  of  about  two  miles  an  hour  to  cross 
State  street,  without  again  looking  for  a  car.  When  he  had 
progressed  so  that  his  horse  was  upon  the  track,  and  his  froot 
wheels  close  to  the  north  track,  his  little  daughter  cried  out 
to  look  out  for  the  car.  He  then  looked,  and  saw  it  about 
half  a  block  away,  coming  very  rapidly.     He  urged  his  horse 

*As  to  the  care  required  of  a  traveler  at  a  highway  crossing  where 
the  view  is  obstructed,  see  foot-note  appended  to  Chicago  &  N.  W. 
Hy.  Co.  V.  Andrews  (C.  C  A.),  12  R.  R.  R.  584,  35  Am.  &  Eng.  R. 
Cas.,  N.  S.,  584 ;  foot-note  appended  to  Confer  v.  Pennsylvania  R. 
Co.  (Pa.),  13  R.  R.  R.  428,  36  Am.  &  Bng.  R.  Cas.,  N.  S.,  428. 
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to  greater  speed,  reaching  a  velocity  of  about  three  miles 
ao  hoar,  but  before  getting  .across  was  struck  and  injured. 
Upon  the  trial  the  jury  found  by  special  verdict  that  the  de- 
fendant was  guilty  of  negligence  proximately  causing  the 
injury,  and  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  that  it  was  consistent  with  due  care,  after  first 
seeing  the  car,  to  have  failed  to  ascertain  thereafter  that  its 
speed  and  position  was  such  as  to  rendei  dangerous  an 
attempt  to  cross  in  front  of  it.  Defendant  made  several 
motions,  and,  amongst  others,  one  to  set  aside  and  reverse 
the  answers  to  these  two  questions  relating  to  contributory 
negligence,  and  for  judgment  in  its  favor  upon  the  verdict  so 
amended.  Its  motion  was  denied,  and  judgment  rendered 
for  the  plaintiff,  from  which  the  defendant  appeals. 

Spooner  &  Rosecrantz,  for  appellant. 
W.  B.  Rubin,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  This  case  falls  so 
clearly  within  the  principles  announced  in  a  long  line  of 
decisions,  and  so  completely  within  the  material  facts  of  such 
cases  as  Nolan  v.  Railway  Co.,  91  Wis.  16,  64  N.  W.  319; 
White  V.  Railway  Co.,  102  Wis.  489,  78  N.  W.  585;  Koester 
V.  Railway  Co.,  106  Wis.  460,  82  N.  W.  29s,  and  Guhl  v. 
Whitcomb,  109  Wis.  69,  85  N.  W.  142.  83  Am.  St.  Rep.  889— 
that  extended  discussion,  or  even  reiteration  of  the  reasons 
controlling  it,  cannot  be  justified.  Due  care  in  approaching 
a  railway  track  can  be  satisfied  only  by  the  full  use  of  the 
senses  of  sight  and  hearing  at  the  last  moment  of  opportunity 
before  passing  the  line  between  safety  and  peril.  Schroeder 
v.  Railway  Co.,  117  Wis.  33,  38,  93  N.  W.  837.  The  last  mo- 
ment for  such  observation  in  the  present  case  was  just  before 
plaintiff's  horse  stepped  upon  the  track  on  which  plaintiff  knew 
a  car  was  approaching,  for  the  evidence  was  undisputed  that 
the  movement  of  the  horse  was  so  slow  and  so  without  mo- 
mentum as  to  approximate  the  plaintiff  almost  exactly  to  the 
situation  of  a  foot  passenger,  as  to  whom  it  is  pointed  out  that 
the  single  step  onto  the  track  is  negligence  unless,  before  tak- 
ing it,  he  assures  himself,  by  observation,  of  its  safety,  if  the 
view  is  unobstructed.  Had  plaintiff,  during  the  eight  or  nine 
seconds  occupied  in  driving  from  the  sidewalk  crossing  onto 
the  track,  looked  even  once  more  at  the  approaching  car, 
he  mast  have  observed,  according  to  his  own  description, 
that  its  speed  was  such  as  to  make  the  crossing  perilous  un- 
less be  greatly  accelerated  the  movement  of  his  horse  or  that 
of  the  car  was  diminished.  During  all  this  period,  however, 
with  full  opportunity  to  look  and  see,  be  proceeded  without 
a  glance,  relying,  if  he  thought  at  all,  on  his  reasoning  as  to 
the  safety.  Reasoning,  however,  is  not  due  care  when 
opportunity  for  observation  exists.  It  is  only  when  de- 
prived in  some  degree  of  such  opportunity  that  one  may,  con- 
sistently with  due  care,  rely  on  his  judgment  as  to  chances. 
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Teach  v.  Railway  Co.,  io8  Wis.  593,  84  N.  W.  823,  53  L.  R. 
A.  618;  Schroeder  V.  Railway  Co.,  supra.  Neither  can  he, 
as  counsel  suggests,  rely  on  any  assumption  that  a  car  is 
moving  at  a  reasonable,  or  any  other,  rate  of  speed,  where  he 
has  opportunity  to  observe  the  contrary. 

Respondent's  counsel  also  seems  to  invoke  the  doctrine    of 
a  right  of  way  in  favor  of  plaintiff,  and  cites  thereto  Tescb  v. 
Railway  Co.,  supra.     That  no  such  right  existed   when,  as 
established  by  the  result,  some  diminution  of  the  speed  of  the 
car  was  necessary  to  enable  him  to  pass  in  safety,  is  fully  de- 
clared in  that  case  and  in  Stafiord  V.  Railway  Co.,  no  Wis. 
33if  33S>  85  N.  W.  1036;  but  whether  it  did  or  not  is  imnaa- 
terial.     It  may  be  the  most  obvious  negligence  to  exercise  a 
clear  right,  and,  if  so,  and  contributing,  it  precludes  plain- 
tiff from  recovery.     Brown  v.   Railway  Co.,    log  Wis.  384, 
85  N.  W.  271;  Watermolen  v.  Railway  Co.,  no  Wis.  153*  i57» 
85  N.  W.  663. 

As  result  of  these  considerations  we  deem  it  conclusively 
established  beyond  difference  of  opinion  that  ^^a  person  in 
the  exercise  of  ordinary  care,  under  circumstances  similar  to 
those  surrounding  the  plaintiff,  after  first  seeing  the  car, 
would  have  ascertained  at  some  time  thereafter,  and  before 
the  horse  reached  the  first  track,  that  the  speed  and  position 
of  the  car  as  such  was  to  render  an  attempt  to  cross  in  front  of 
the  car  dangerous,"  and  that ''want  of  ordinary  care  on  the 
part  of  the  plaintiff  did  contribute  to  produce  the  injury  be 
received";  hence  that  the  negative  answers  to  these  two 
questions — respectively  the  fourth  and  fifth  of  the  special 
verdict — should  be  set  aside,  and  affirmative  answer  substi- 
tuted by  the  court  upon  defendant's  motion  for  such  order. 

Judgment  reversed,  and  cause  remanded,  with  directions 
that  the  circuit  court  grant  defendant's  motion  to  change  the 
answers  to  the  fourth  and  fifth  questions  in  the  special  ver- 
dict from  ''No"  to  "Yes,"  and  upon  the  verdict,  as  so 
changed,  to  enter  judgment  for  defendant. 


BIRMINGHAM  BELT  R.  CO.  v.  GERGANOUS. 

(Supreme  Court  of  Alabama,  Dec.  22, 1904.) 

[37  So.  Rep.  929.] 

Accident  on  Track  in   Highway — Negligence — Violation  of  Ordinance 

Limiting   Speed—Absence  of  HeacMight  and  Signals — Sufficiency 

of  Complaint.* 

The  complaint  alleg'ed  that,  while  plaintifF  was  in  a  vehicle  on  a 

public  hig^hway,  defendant,  in  the  operation  of  a  railroad  train,  caused 

it  to  run   ag-ainst  the  vehicle,  as  a  proximate  consequence   whereof 

plaintiff  was  thrown  from  the  vehicle    and    injured,  and  that    the 

*As  to  whether  the  violation  of  an  ordinance  limiting*  speed  of  trains 
is  negligence,  see  foot-notes  appended  to  Omaha  St.  Ry.  Co.  v.  Lraraon 
(Neb.),  12  R.  R.  R.  643,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  643. 
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injaries  were  suffered  as  a  proximate  conaequence  of  the  violation  of 
an  ordinance  of  the  city  as  to  the  speed  of  a  train  runnins:  backwards, 
and  as  to  running'  in  the  nighttime  without  a  headlight  or  without 
the  usual  signals.  The  complaint  was  demurred  to  as  not  showing 
what  duty  defendant  owed  plaintiff,  or  that  defendant  neglected  any 
duty  which' contributed  to  the  injury,  that  the  facts  did  not  show  any 
neglig^ence  for  which  defendant  was  chargeable,  that  it  was  not  alleged 
in  what  manner  defendant  was  negligent,  that  it  wiis  not  alleged 
that  plaintiff  was  on  or  near  the  railroad  for  any  lawful  purpose,  and 
that  it  was  not  alleged  that  defendant  inflicted  the*in juries  willfully 
or  wantonly  :  held,  that  the  demurrer  was  properly  overruled. 

Appeals — Exceptions. 

Where  a  party  reserves  no  exception  to  the  oral  charge  of  the  court, 
he  cannot  complain  of  the  same  on  appeal. 

Instructions. 

A  party  has  no  right  to  complain  that  the  court  gave  one  of  his 
written  charges,  even  if  previously  refused,  and  then  g'iven  by  the 
consent  of  the  other  party,  simply  because  the  charge  did  not 
thoroughly  harmonize  with  the  court's  oral  charg-e. 

Action  for  Personal  Injuries— Wantonness — Intentional  Wrong — Count 
in  Trespass — Actual  Participation  by  Defendant. 
A  count  for  personal  injuries,  averring  that  defendant  railroad 
company  wantonly  and  intentionally  cat)sed  or  allowed  a  railroad 
train  to  run  an^ainst  plaintiff's  vehicle,  since  it  involves  the  actual 
participation  of  defendant  in  the  act  of  running  the  train,  and  not 
merely  defendant's  responsibility  for  the  act  of  a  servant,  is  in 
trespass,  and  not  in  case,  and,  to  sustain  it,  proof  of  such  actual 
participation  in  the  tort  on  the  part  of  defendant  is  essential. 

Appeal  from  City  Court  of  BirmiDgbam;  W.  W.  Wilker800» 
Judge. 

Action  by  James  Gerganous  against  tbe  Birmingbam  Belt 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff* 
defendant  appeals.     Reversed. 

Tbis  action  was  brougbt  by  tbe  appellee,  James  Gerganous, 
against  tbe  Birmingbam  Belt  Railroad  Company,  to  recover 
damages  for  personal  injuries.  Tbe  complaint  contained 
three  counts,  wbich  were  in  words  and  figures  as  follows: 

''First  Count.  Tbe  plaintiff  claims  of  the  defendant  two 
thousand  dollars  as  damages,  for  that,  heretofore,  to  wit,  on 
the  19th  day  of  July,  1901,  defendant  was  operating  a  certain 
train  upon  a  railway,  which  train  was  composed  of  a  steam 
locomotive  engine  and  certain  cars,  and  said  railway  ran 
along  or  across  a  public  highway  in  tbe  city  of  Birmingbam, 
Jefferson  county,  Alabama,  and  was  on  grade  with  same; 
that  on  said  day,  while  plaintiff  was  in  a  vehicle  to  which  a 
team  was  attached,  and  was  upon  said  public  highway  in  said 
city,  said  train  ran  upon  or  against  said  vehicle  or  one  of  the 
animals  composing  said  team,  and,  as  a  proximate  conse- 
quence thereof,  plaintiff  was  thrown  or  caused  to  fall  or 
jump  from  said  vehicle,  bis  back  was  injured  and  sprained, 
his  side  was  cut  and  bruised,  he  was  injured  internally,  was 
shocked  and  otherwise  injured  in  his  person,  was  made  sore 
and  sick,  suffered  great  mental  and  physical  pain,  his  health 
and  physical  stamina  were  greatly  and  permanently  impaired, 
he  was  rendered  for  a  long  time  less  able  to  work  and   earn 
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money,  was  rendered  permanently  iess  able  to  work  and  earn 
money,  plaintiff's  vehicle  was  greatly  injured  or  destroyed, 
plainti£E's  said  team  was  greatly  injured  and  their  value 
lessened,  and  plaintiff's  harness  was  greatly  injured  or  de- 
stroyed, and  plaintifi  was  put  to  great  trouble,  inconvenience, 
and  expense  for  medicine,  medical  attention,  care,  and  nursing 
in  or  about  his  efforts  to  heal  and  cure  said  wounds  and  in- 
juries. Plaintiff  alleges  that  defendant  negligently  caused  or 
allowed  said  train  to  run  upon  or  against  said  vehicle  or 
animal  as  aforesaid,  whereby  plaintifi  suffered  said  injories 
and  damages  as  aforesaid. 

''Second  Count.  Plaintiff  refers  to  and  adopts  all  the 
words  and  figures  of  the  first  count  from  the  beginning: 
thereof,  to  and  including  the  words  'heal  and  cure  his  said 
wounds  and  injuries.'  where  they  first  occur  together  in  said 
count.  Plaintiff  further  avers  that  defendant  wantonly  and 
intentionally  caused  or  allowed  said  train  to  run  upon  or 
against  said  vehicle  or  animal  as  aforesaid,  and  inflict  upon 
plaintiff  the  injuries  and.damage  aforesaid. 

"Third  Count.  Plaintiff  refers  to  and  adopts  all  the  words 
and  figures  of  the  first  count  from  the  beginning  thereof,  to 
and  including  the  words  'heal  and  cure  the  said  wounds  and 
injuries,'  where  they  first  occur  together  in  said  count. 
Plaintiff  further  avers  that  said  train  run  upon  or  against  said 
vehicle  or  animal  as  aforesaid,  and  plaintiff  suffered  said 
injuries  and  damage  as  a  proximate  consequence  of  the 
violation  by  defendant  of  section  466  of  the  City  Code  of  Bir- 
mingham, which  is  as  follows:  'Sec.  466.  Speed  —  Head- 
light— Signals.-— Any  person  who  causes,  permits  or  suffers 
any  locomotive  engine  to  run  within  the  city  limits  at  a  greater 
rate  of  speed  than  eight  miles  per  hour  when  running  forward, 
or  four  miles  per  hour  when  running  backwards,  or  who 
causes,  permits  or  suffers  any  locomotive  engine  or  train  to  run 
or  move  in  the  nighttime  without  a  headlight,  or  who  shall . 
cause,  permit  or  suffer  any  locomotive  or  train  to  run  at  any 
time  without  causing  the  usual  signals  to  be  given  con- 
tinuously, by  ringing  the  bell  or  otherwise,  must,  upon  con- 
viction, be  fined  not  less  than  one  or  more  than  one  hundred 
dollars.'  Said  violation  of  said  ordinance  consisted  in  this, 
viz:  Defendant  caused,  permitted,  or  suffered  said  locomo- 
tive engine  to  run  within  the  limits  of  said  city  at  a  greater 
rate  of  speed  than  four  miles  per  hour,  when  running  back- 
wards; defendant  caused,  permitted,  or  suffered  said  train  to 
run  or  move  in  the  nighttime  without  having  a  headlight; 
defendant  caused,  permitted,  or  suffered  said  train  to  run 
without  causing  the  usual  signals  to  be  given  continuously  by 
ringing  the  bell  or  otherwise.  All  to  plaintiff's  damage  ten 
thousand  dollars,  wherefore  he  sues." 

To  the  first  and  third  counts  of  the  complaint  the  defend- 
ant demurred,  upon  the  following  ground:  "(i)  It  is  not 
shown  by  said  count  what  duty  defendant  owed  the  plaintiff. 
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(2)  It  is  Dot  shown  by  said  count  that  the  defendant  neg- 
lected  any  daty  to  the  plaintiff  which  caused  or  contribated 
to  caase  the  injary  complained  of.  (3)  The  facts  alleged  in 
said  count  do  not  show  any  negligence  for  which  the  defend- 
ant is  liable  or  chargeanle.  (4)  It  is  not  alleged  or  shown  in 
said  count  how  or  in  what  manner  defendant  was  negligent 
(s)  It  is  not  alleged  or  shown  by  said  count  that  the  plain- 
tiff was  on  or  near  said  railway  for  any  lawful  or  necessary 
purpose.  (6)  It  is  not  alleged  or  shown  by  said  count  that 
defendant  inflicted  the  injuries  complained  of  willfully  or 
wantonly.  (7)  No  sufficient  facts  are  stated  in  said  count  to 
show  that  the  plaintiff  was  injured  by  reason  of  the  want  or 
willful  negligence  of  the  defendant,  its  agents  or  serv- 
ants. (8)  The  facts  are  not  so  stated  in  said  count  that  the 
defendant  can  take  issue  thereon.  And  the  defendant  demurs 
to  the  third  count  of  the  complaint,  and  assigns  each  of  the 
grounds  heretofore  assigned  to  the  first  county  and  the  follow- 
ing additional  grounds:  (9)  It  is  not  alleged  or  shown  how 
or  in  what  manner  the  injury  to  the  plaintiff  was  caused  by 
or  resulted  from  the  rapid  rate  of  speed  at  which  said  loco- 
motive was  run,  the  absence  of  a  headlight,  the  failure  to 
ring  the  bell  or  give  other  signals.  (10)  It  is  not  alleged  or 
shown  that  the  defendant,  its  agents  or  servants,  knew  or  had 
reason  to  believe  that  the  failure  to  ring  the  bell  or  blow  the 
whistle  or  give  other  signals,  the  absence  of  a  headlight,  or 
running  the  train  backwards  at  a  greater  rate  than  four  miles 
an  hour,  would  inevitably  or  probably  result  in  injury  to  the 
plaintiff  or  any  one  else."    These  demurrers  were  overruled. 

Under  the  opinion  on  the  present  appeal,  it  is  unnecessary 
to  set  out  the  facts  in  detail. 

The  defendant  requested,  among  other  charges,  the  general 
affirmative  charge  in  its  favor  as  to  the  second  count  of  the 
complaint,  and  duly  and  separately  excepted  to  the  court's 
refusal  to  give  said  charge  as  asked. 

The  seventh  assignment  of  error  is  in  the  following  lan- 
guage: '^The  said  city  court  erred  in  refusing  to  grant  defend- 
ant's request  that  the  oral  charge  delivered  to  the  jury  by 
the  court  be  modified  so  as  to  conform  to  the  certain  written 
charge  which  plaintiff's  counsel  had  consented  should  be 
given  and  read  to  the  jury.''  In  order  to  understand  the 
question  which  is  sought  to  be  raised  by  this  assignment  of 
error,  it  will  be  necessary  to  state  what  took  place  on  the 
trial,  as  shown  by  the  bill  of  exceptions.  The  following  facts 
are  disclosed  by  the  bill  of  exceptions:  The  court  charged 
the  jnry  orally  in  respect  to  the  burden  of  proof,  as  follows: 
''The  law  says  that  when  a  person  is  injured  in  a  collision  at 
a  crossing  in  a  city  by  a  train  of  cars,  that  the  burden  of  proof 
is  on  the  railroad  company  to  acquit  itself  of  negligence. 
Now,  gentlemen  of  the  jury,  when  an  accident  happens  at  a 
crossing  in  a  city— collision  at  a  crossing  in  a  city — the  law 
presumes  that  the  defendant  was   guilty  of  negligence,   and 
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the  burden  is  on  the  defendant  to  show  that  it  was  not  ne^^li- 
gent.     If  it  shows  that  it  was  not,  then,  of  course,   it  is   not 
liable  for  the  injury ;  it  is  a  pure  accident.    Railroad  companies 
have  a  right  to  go  across  streets  just  as  much  as  pedestrians 
or  persons  in  vehicles  have  a  right  to  go  across  the  street,  and 
because  a  person  is  injured  at  a  crossing  it  is  not  necessarily 
the  case  that  the  railroad  company  is  liable  for  it.     If   the 
railroad  company  does  everything  it  is  required  to  do,   and 
exercised  all  reasonable  care  it  could  do,  and  nevertheless  the 
injury   happens  without  any   body's    fault,  the    law    says 
the    railroad    company    is    not  liable  in  damages  to  the 
person    injured.     So,   now,   gentlemen    of    the    jury,    the 
burden    of    proof    is    on    the  railroad  company  to  show 
that  it  did  everything  it  ought    to    have    done    in    run- 
ning   its    train    over  Nineteenth  street,   and,   if  it  shows 
that  it  was  not  guilty  of  simple  negligence,  the  plaintifi  would 
have  no  right  to  recover.''    The  defendant  requested  the 
court,  in  writing,  to  give  to  the  jury  the  following  charge: 
*'I  charge  you  that  the  burden  of  proof  is  upon  the  plaintiff 
to  reasonably  satisfy  you  by  the  evidence  that  the  defendant 
was  guilty  of  negligence  as    charged  in  some  count  of  the 
complaint,  and  if  from  all  the  evidence  you  are  not  reasonably 
satisfied  of  the  truth  of  the  averments  of  negligence  as  alleged 
in  the  complaint,  then  you   must  find   a  verdict  for  the  de- 
fendant, without  regard  to  the  question  of  contributory  neg- 
ligence."   The  plaintiff's  counsel  consented  that  the  written 
charge  just  above  set  out  was  the  law  of  the  case,  and  con- 
sented that  it  should  be  given  to  the  jury.     When  the  plain- 
tiff's counsel  assented  that  the  written  charge  just  above  set 
out  should  be  given  to  the  jury,  the  defendant's  counsel  then 
requested  the  court  to  modify  or  change  the  oral  charge  in 
respect  to  the  burden  of  proof,  so  as  to  make  the  oral  charge 
conform  to  the  proposition  of  law  asserted   in  the  written 
charge  which  plaintiff's  counsel  had  consented  was  the  law  of 
the  case.     The  court  refused  to  grant  that  request,  and  the 
defendant  thereupon  excepted. 

There  were  verdict  and  judgment  for  the  plaintiff,  assess- 
ing his  damages  at  $2,000.  The  defendant  appeals,  and 
assigns  as  error  the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Walker,  Tillman,  Campbell  &  Morrow,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

ANDERSON,  J.  The  first  assignment  of  error  in  this  case 
is  based  upon  the  ruling  of  the  trial  court  in  overruling  the 
demurrers  to  counts  i  and  3  of  the  complaint.  The  demur- 
rers were  without  merit,  and  were  properly  overruled. 

When  the  court  charges  the  jury  orally,  and  the  defendant 
reserves  no  exception  to  any  part  of  the  charge,  he  cannot  sub- 
sequently complain  of  same.  Nor  has  it  the  right  to  complain 
that  the  court  gave  one  of  its  written  charges,  even  if  pre- 
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▼ioasly  refaaed,  and  then  gave  it  by  the  consent  of  the  plain- 
tifi,  simply  because  it  did  not  thoroughly  harmonize  with 
the  oral  charge,  and  the  refusal  of  the  court  to  modify  the  oral 
charge  will  not  work  a  reversal.  If  the  trial  court  eried  in 
the  oral  charge,  the  defendant  could  have  protected  itself  by 
excepting  thereto,  and  failing  to  do  so,  cannot  now  claim 
that  it  was  hurtful.  The  written  charge  having  been  given 
at  the  request  of  the  defendant,  it  cannot  complain  because 
the  trial  court  granted  the  request;  and,  as  the  oral  charge 
was  not  excepted  to,  its  correctness  is  assumed,  and  the  re- 
fusal of  the  court  to  modify  same  was  not  error. 

The  second  or  wanton  count  of  the  complaint  is  in  tres- 
pass, not  case,  and  involves  the  afiBrmative  participation  of 
the  defendant  in  causing  the  injury.  There  was  no  evidence 
that  this  defendant  ran  or  directed  the  running  of  the 
train  in  the  manner  complained  of,  and,  as  the  defendant 
requested  the  affirmative  charge  as  to  this  count,  it  should 
have  been  given.  City  Delivery  Co.  v.  Henry,  139  Ala.  161, 
34Sontb.  ^89;  Central  of  Ga.  Ry.  Co.  v.  Freeman  (Ala.) 
37  South.  387. 

The  ruling  of  the  trial  court  upon  the  evidence  was  free 
from  reversible  error. 

Reversed  and  remanded. 

McCLELLAN,  C.  J.,  and  TYSON  and  SIMPSON,  J  J., 
concur. 


GREENE  V,  LOUISVII.LE  RY.  CO. 

(Court  of  AppealA  of  Kentncky,  Feb.  16, 1905.) 

[84  S.  W.  Rep.  1154.] 

Street  Railways— Care  Due  Other  Users  of  Streets.* 

Operators  of  electric  street  cars  must  exercise  ordinary  care  commen- 
sorate  with  the  circumstances,  and  must  keep  a  lookout  ahead  of  the 
car,  when  in  a  crowded  hisfhwaj,  to  secure  the  safetj  of  others  using' 
the  hig^hway  ;  and  while  such  cars  are  entitled  to  the  use  of  their  tracks 
without  obstruction,  they  can  no  more  run  down  another  vehicle  by 
negligence  than  any  other  traveler  on  the  highway  may  do  so,  atthoug^h 
such  vehicle  may  be  upon  the  tracks. 

Same — Care  Due  Person  Driving  on  Track— Right  to  Use  Track.t 

While  one  driving  on  a  street  car  track  cannot  recover  for  the  conse- 
quences of  a  collision,  when  his  presence  on  the  track  could  not  be  dis- 
covered by  the  carmen,  in  the  exercise  of  ordinary  care,  in  time  to  avert 
the  collision,  yet  such  a  one  is  not  a  trespasser  on  the  track,  and  may 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-notes  appended  to  Rawit- 
zer  V.  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  A  Eng.  R. 
Gas.,  N.  S.,91 ;  Holden  v.  Missouri  R.  Co.  (Mo.),  13  R.  R.  R.  440,  36  Am. 
&  Engr*  R- Cas.,  N.  S.,  440;  Anniston  Electric  &  Gas  Co.  v.  Hewitt 
(Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 

t  As  to  the  mutual  rights  and  duties  of  street  railways  and  other  users 
of  streets,  see  foot-notes  appended  to  Portsmouth  St.  R.  Co.  v.  Peed's 
Adm'r  (Va.),  13  R.  R.  R.  65,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  65 ;  Conrad 
I'.  Elizabeth,  etc.,  Ry.  Co.  (N.  J.),  13  R.  R.  R.   126,  36  Am.  &  Eng.  R« 
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anticipate  that  a  proper  lookout  will  be  kept  by  the  carmen,  and  that 
ordinary  care  will  be  exercised  to  avoid  runnin^f  into  him. 

Same — Same — Contributory  Negligence. 

In  an  action  against  a  street  railway  for  injuries  to  a  driver  of  a 
vehicle,  a  charge  that  defendant  had  the  superior,  but  not  the  exclusive, 
right  to  the  use  of  its  tracks,  and  that  plaintifiF  should  have  used  reason- 
able diligence,  to  keep  out  of  the  way  of  defendant's  cars,  was  mislead- 
ing, and  in  lien  thereof  the  court  should  have  charged  that  plaintiff 
was  lawfully  upon  the  street,  and  had  the  right  to  use  any  part  of  it  ; 
that  defendant  was  entitled  to  the  use  of  its  tracks  for  the  free  passag'^ 
of  its  cars  ;  that  it  was  the  duty  of  those  in  charge  of  defendant's  cars 
%o  keep  a  lookout  for  persons  and  vehicles  upon  the  track,  and  to  exer- 
cise ordinary  care  to  discover  and  avoid  injuring  them,  and  that  it  vras 
the  duty  of  plaintiff  in  using  the  street  to  exercise  ordinary  care  for  his 
own  safety. 

Ordinary  Care—Definition. 

Where  the  court  in  its  charge  used  the  terms  "ordinary  care,"  ''reason- 
able diligence,"  and  '^reasonable  care,"  it  should,  in  an  instruction 
defining  ordinary  care,  have  also  told  the  jury  that  reasonable  diligence 
or  reasonable  care  is  ordinary  care. 

Instructions. 

Where  the  court  charged  to  find  for  defendant  unless  defendant  could 
kave  discovered  plaintiff's  peril  in  time  to  have  avoided  the  injury,  a 
further  charge  to  find  for  defendant  if  the  motorman  exercised  ordinary 
diligence  to  prevent  a  collision  after  he  had  discovered,  or  should  have 
discovered,  plaintiff's  vehicle,  was  unnecessary,  and  should  have  been 
omitted. 

Same. 

In  an  action  against  a  street  railroad  for  injuries  to  one  driving  a 
vehicle,  a  charge  to  find  for  defendant  if  the  motorman  exercised  ordi- 
nary diligence  to  prevent  the  collision  after  he  should  have  discovered 
such  vehicle  on  the  track  was  an  improper  limitation  on  a  previous 
charge  to  find  for  plaintiff  if  he  was  injured  in  the  manner  complained 
of  in  his  petition,  and  such  injury  was  caused  by  defendant's  failure  to 
exercise  reasonable  care,  where  there  was  evidence  of  other  grounds  of 
negligence  than  that  stated  in  the  limiting  charge. 

Appeal  from  Circuit  Court,   Jefferson  County,  Law  and 
Equity  Division. 
^'To  be  officially  reported." 

Action  by  Gus  Greene  against  the  Louisville  Railway  Com- 
pany. From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

B.  H.  Young  and  M.  W.  Ripy,  for  appellant. 
Fairleigb,  Straus  &  Fairleigh,  for  appellee. 

HOBSON,  C.  J.  Appellant,  Gus  Greene,  was  driving  his 
wagon  eastward  at  the  intersection  of  Twenty-Third  and 
Portland  avenues  in  the  city  of  Louisville,  when  a  street  car 
propelled  by  electricity  came  up  behind  him,  and  ran  into 
his  wagon,  throwing  him  to  the  ground,  turning  his  wagon 
over,  and  injuring  him,  his  horse,  and  his  wagon.     He  was 

Gas.,  N.  S.,  126  ;  Louisville  Ry.  Co.  v,  Colston  (Ky.),  12  R.  R.  R.  668,  SS 
Am.  &  Eng.  R.  Cas.,  N.  8.,  668 ;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11 
K.  R.  R.  442,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  442  ;  foot-notes  appended  to 
Mathiesen  v,  Omaha  St.  Ry.  Co.  (Neb.),  11  R.  R.  R.  777, 34  Am.  &  Kng. 
i(.  Cas.,N.  S.,  777. 
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dnvizig  at  the  time  od  the  track  of  the  street  railway  laid  in  the 
street  becaase  that  was  the  smoothest  part  of  the  highway ; 
traveliDg  at  an  ordinary  trot,  the  wheels  of  the  wagon  being 
in  the  car  tracks.  He  had  a  man  on  the  hind  end  of  his 
wagon  to  keep  the  boys  from  stealing  the  apples  with  which 
the  wagon  was  loaded,  and  appellant  had  asked  him,  if  he 
saw  a  car  coming,  to  let  him  know.  The  first  that  appellant 
knew  that  a  car  was  coming  was  when  the  man  in  the  rear  told 
him  so.  Appellant  then  turned  his  horse,  and  tried  to  get  out 
of  the  way,  but  before  he  could  do  so  the  car  ran  into  him. 
As  shown  by  the  proof  for  appellant,  the  car  was  running 
very  rapidly,  and  gave  no  signal  of  its  approach.  An  electric 
street  light  was  burning  at  the  intersection  of  Twenty-Third 
and  Portland  avenues,  and  the  wagon  was  only  lo  or  i  $  feet 
north  of  the  crossing  when  struck.  The  motorman  testified 
that  be  was  not  running  fast,  and  did  not  see  the  wagon  until 
he  was  within  30  feet  of  it,  and  after  that  be  could  not  stop 
before  he  ran  into  it.  He  also  testified  that  there  was  a  dark 
place  there  from  the  shade  of  the  trees.  Appellant's  proof 
was  that  there  was  a  good  light.  The  jury  found  for  the  de- 
fendant under  the  instructions  of  the  court,  and  the  plaintifi 
appeals. 

The  court  gave  the  jury  these  instructions:  ''(i)  The 
court  instructs  the  jury  that  if  the  plaintifi  was  injured  in  the 
manner  complained  of  in  the  petition,  and  that  the  accident 
and  consequent  injury,  if  any  there  was,  was  caused  by  the 
failure  of  the  defendant  or  its  employees  to  exercise  reason- 
able and  ordinary  care  in  the  operation  of  its  car,  then  the 
law  is  for  the  plaintifi,  and  the  jury  should  so  find.  How- 
ever, the  court  further  instructs  the  jury  that  the  plaintifi 
was  bound  to  exercise  that  degree  of  care  and  caution  for  his 
own  safety  that  a  person  of  ordinary  prudence  would  exercise 
under  the  same  and  similar  circumstances,  and  if  the  jury  be- 
lieves that  the  plaintifi  did  not  exercise  such  a  degree  of  care 
and  caution,  and  the  accident  was  occasioned  thereby,  then 
the  law  is  for  the  defendant,  and  the  jury  should  so  find,  un- 
less the  jury  should  further  find  that  the  defendant  did  or 
could  have  discovered  the  peril  of  the  plaintifi  in  time  to 
have  avoided  the  injury  to  him  by  the  exercise  of  reasonable 
diligence.  (2)  The  court  instructs  the  jury  that  the  defend- 
ant company  has  the  superior,  but  not  the  exclusive,  right 
to  the  use  of  that  portion  of  the  street  occupied  by  its  tracks, 
and  that  when  the  plaintifi  undertook  to  use  that  portion  of 
the  street  it  was  his  duty  to  use  reasonable  diligence  to  keep 
out  of  the  way  of  the  defendant's  cars  using  the  same  track. 
(3)  If  the  jury  believe  from  the  evidence  that  after  the  motor- 
man  in  charge  of  the  car  should,  by  the  exercise  of  ordinary 
care,  have  discovered  or  did  see  plaintifi's  vehicle  upon  the 
track,  such  motorman  exercised  ordinary  diligence,  and 
brought  into  operation  all  the  means  at  his  command  to 
prevent  a  collision  with  the  plaintiff's  vehicle,  then  the  law 
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18  for  the  defeadaDt,  and  the  jury  should  so  find.  (4)  'Ordi- 
nary care, '  as  used  id  these  iustructions,  means  that  degree 
of  care  which  a  person  of  ordinary  prudence  would  exercise 
under  the  same  or  similar  circumstances.''  Appellant  com- 
plains especially  of  the  second  instruction  given  by  the  court 
and  of  the  refusal  of  the  court  to  give  the  following  in- 
struction, which  he  asked:  ''The  court  instructs  the  jury 
that  it  was  the  duty  of  the  motorman  in  charge  of  the  de- 
fendant's car  to  keep  a  lookout  for  persons  on  the  track,  and 
if,  by  the  exercise  of  ordinary  care,  the  agents  and  serv- 
ants of  defendant  in  charge  of  the  car  could  have  discovered 
the  presence  of  plaintiff  in  time  to  have  stopped  the  car,  or  did 
see  the  plaintiff  in  time  to  have  stopped  the  car,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should  so  find." 

It  is  incumbent  on  all  travelers  on  the  highway  to  exercise 
ordinary  care  for  the  safety  of  others  using  tbe  highway. 
The  operators  of  street  cars  are  bound  by  this  rule  no  less 
than  other  persons  on  the  highway.  The  only  difference  be- 
tween a  street  car  and  other  vehicles  is  that  it  cannot  turn 
aside  as  other  vehicles,  but  must  stay  on  the  track,  and  it  is 
entitled  to  the  use  of  the  track  without  obstruction  from  other 
vehicles;  but  it  can  no  more  run  down  another  vehicle  by 
negligence  than  any  other  taveler  on  the  highway  may  do  so, 
although  the  vehicle  may  be  upon  its  track.  In  operating  in 
public  streets  rapidly  moving  cars  propelled  by  electricity  it 
is  incumbent  on  those  having  charge  of  them  in  the  crowded 
highway  to  exercise  care  commensurate  with  the  circum- 
stances for  the  protection  of  others,  and  to  this  end  they 
must  keep  a  lookout  ahead  of  the  car.  The  failure  of  the 
court  to  so  instruct  the  jury  was  prejudicial  to  appellant  un- 
der the  facts  of  the  case.  Shearman  &  Redfield  on  Negli- 
gence, §  485;  ThomDson  on  Negligence,  §  1383;  Robinson  v. 
Louisville  Railway  Co.,  112  Fed.  484,  50  C.  C.  A.  357;  Loais- 
ville  Railway  Company  v.  Wood,  2  Ky.  Law  Rep.  387;  Cen- 
tral Passenger  Railway  Company  v.  Chatterson,  14  Ky.  Law 
Rep.  663;  Owensboro  Railway  Company  v.  Hill,  56  S.  W. 
21,  21  Ky.  Law  Rep.  1638. 

If  appellant  was  obstructing  with  his  wagon  the  railway 
track,  he  might  be  punished  for  this  under  the  city  ordi- 
nance; but  he  was  lawfully  upon  the  highway,  and  had  tbe 
right  to  use  one  part  of  it  no  less  than  another,  although 
occupied  by  the  track  of  the  street  railway.  If,  while  on  the 
street  car  track,  he  was  struck  by  the  car  without  negligence 
on  the  part  of  those  in  charge  of  the  car  when  his  presence 
on  the  track  could  not  be  discovered  by  them  in  the  exercise 
of  ordinary  care  in  time  to  avert  the  injury,  he  cannot  re- 
cover. But  he  was  not  a  trespasser  on  the  track,  and  he  had 
the  right  to  anticipate  that  a  proper  lookout  would  be  kept  by 
those  in  charge  of  the  cars,  and  that  ordinary  care  would  be 
exercised  by  them  as  in  the  case  of  other  vehicles  to  avoid 
running  into  him.     In  27  Am.  &  Eng.  Ency.  of  Law,  p.  70, 
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the  rule  18  thas  Stated :  ''While  it  is  the  doty  of  vehicles 
moviDe  along  street  railway  tracks  to  leave  the  tracks  on  the 
approach  of  cars,  so  as  not  to  obstruct  their  passage*  still 
those  in  charge  of  the  cars  must  use  reasonable  diligence  to 
prevent  collisions,  and  the  company  is  liable  for  injuries  re- 
sulting from  their  failure  to  do  so.  Thus,  where  a  vehicle  is 
seen  moving  on  the  tracks  ahead  of  a  car,  the  motorman, 
gripman,  or  driver  should  bring  his  car  under  control,  if 
possible,  so  as  to  avoid  a  collision  if  the  driver  of  the  vehicle 
fails  to  leave  the  tiack;  but  be  is  not  required  to  bring  the 
car  to  a  stop  unless  the  vehicle  is  sufficiently  near  to  be  rea- 
sonably considered  in  a  position  of  danger.  It  has  been 
held  that,  where  a  street  car  approaching  from  the  rear  runs 
down  a  wagon  driving  along  the  track,  this  is  of  itself  suffi- 
cient evidence  of  negligence  on  the  part  of  the  street  railway 
company,  in  the  absence  of  special  circumstances  excusing 
such  act,  to  carry  the  question  to  the  jury.  Where  a  street 
car  is  approaching  from  the  rear  a  vehicle  moving  along  the 
track,  the  person  operating  the  car  has  not  the  right  to  pro- 
ceed without  regard  to  the  presence  of  the  vehicle,  in  antic- 
ipation that  the  vehicle  will  leave  the  track  in  time  to  give 
free  passage  to  the  car." 

Instruction  2  was  misleading,  and  should  not  have  been 
given.  In  lieu  of  instruction  2  given  by  the  court  and  in  lieu 
of  instruction  2  asked  by  the  plaintiff  the  court  should  have 
told  the  jury  that  the  plaintiff  was  lawfully  upon  the  street, 
and  had  the  right  to  use  any  part  of  it ;  that  the  defendant  was 
entitled  to  the  use  of  its  tracks  for  the  free  passage  of  its  cars ; 
that  it  was  the  duty  of  those  in  charge  of  the  defendant's  car 
to  keep  a  lookout  for  persons  and  vehicles  upon  the  track 
and  to  exercise  ordinary  care  to  discover  and  avoid  injuring 
them ;  and  that  it  was  the  duty  of  the  plaintiff  in  using  the 
street  to  exercise  ordinary  care  for  his  own  safety  and  the 
safety  of  others.  As  the  court  used  in  instruction  i  the  words 
''reasonable  diligence"  and  "reasonable  care,"  he  should,  in 
instruction  4,  have  told  the  jury  that  reasonable  diligence  or 
reasonable  care  is  ordinary  care. 

Instruction  3  given  by  the  court  should  be  omitted.  In  so 
far  as  it  was  the  converse  of  the  last  clause  of  instruction  i» 
it  is  unnecessary.  There  was  evidence  tending  to  show  want 
of  due  precaution  in  other  respects  on  the  part  of  the  opera- 
tors of  the  car,  and  the  instruction  was  an  improper  limita- 
tion on  the  first  clause  of  instruction  i. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 

14  R  R  R— 38 
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TEXAS  &  P.  RY.  CO.  V.  SHOEMAKER  et  aL 

(Supreme  Court  of  Texas,  Feb.  13,  1905.) 

[84  S.  W.  Rep.  1049.] 

Accident  on  Track— Proximate  Cause. 

In  an  action  ag-ainst  a  railroad  for  the  death  of  persons  killed  by  a 
train,  evidence  held  insufficient  to  show  that  the  unfitness  of  the  eng^i- 
neer  for  his  position,  caused  by  a  defect  of  vision,  or  the  failure  to  grive 
statutory  signals  at  a  crossing-,  was  the  proximate  cause  of  the  deaths. 

Duty  to  Qive  Crossing  Signals— Accident  Not  at  Crossing.* 

The  duty  of  a  railroad  to  g^ive  sig^nals  at  a  crossing*  is  owed  to  those 
using^  the  crossing,  and  not  to  persons  at  other  places  alongp  the  track. 

Person  Killed  on  Track— Lookouts— Presunnption— Rebuttal — Engi- 
neer's Impaired  Vision. 
Mere  proof  of  an  unexplained  killing  of  persons  on  a  railroad  track, 
and  of  the  fact  that  the  engineer  of  the  train  suffered  from  an  impair- 
ment of  vision,  does  not  overcome  the  presumption  in  favor  of  the  rail- 
road that  a  proper  watch  was  kept  by  those  on  the  eng-ine. 

Same— Lookout— Proximate  Cause. 

The  failure  of  persons  on  an  engine  to  keep  a  proper  lookout  along 
the  track  can  only  be  deemed  the  proximate  cause  of  the  death  of  a 
person  on  the  track  when  it  appears  that  the  keeping-  of  such  lookout 
would  have  prevented  the  fatality. 

Causal  Connection — Presumption. 

The  fact  of  causal  connection  between  an  alleg^ed  neglig^ent  act  and 
an  injury  cannot  be  presumed. 

Person  Killed  on  Track— Contributory  Negligence — Presumption.f 

In  an  action  for  the  death  of  persons  on  a  railroad  track,  it  cannot  be 
presumed  that  deceased  was  guilty  of  contributory  negligence. 

Same — Production  of  Witnesses. 

In  an  action  against  a  railroad  for  the  death  of  persons  on  the  track, 
where  the  facts  of  the  killing  were  unexplained,  and  plaintiff  failed  to 
introduce  sufficient  proof  to  prima  facie  sustain  his  cause  of  action,  it 
was  not  incumbent  on  the  railroad  to  produce  the  evidence  of  persons 
on  the  engine  to  explain  their  connection  with  the  tragedy ;  but  if  such 
evidence  would  have  made  out  a  case  for  plaintiffs,  which  they  could 
not  otherwise  prove,  they  should  have  called  those  persons. 

Error  from  Court  of  Civil  Appeals  of  Second  Sapreme 
Judicial  District 

Action  by  Susan  H.  Shoemaker  and  others  against  the 
Texas  &  Pacific  Railway  Company.  There  was  a  judgment 
of  the  Court  of  Civil  Appeals  affirming  a  judgment  for  plain- 
tiff (8i  S.  W.  ioiq),  and  defendant  brings  error.     Reversed. 

H.  C.  Shropshire  and  B.  G.  Bidwell,  for  plaintiff  in  error. 
Stevenson  &  Ritchie  and  D.  M.  Alexander,  for  defendants 
in  error. 

*See  foot-note  appended  to  Batchelder  v,  Boston  &  M..R.  R.  (N.  H.)f 
11  R.  R.  R.  545,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  545. 

t  As  to  whether  there  is  a  presumption  of  the  exercise  of  due  care  on 
the  part  of  a  person  killed  by  a  train,  see  foot-notes  appended  to  Bain 
V.  Northern  Pac.  Ry.  Co.  (Wis.),  12  R.  R.  R.  31,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  31 ;  foot-notes  appended  to  Riska  v.  Union  Depot  R.  Co.  (Mo.), 
11  R.  R.  R.  294,  34  Am.  A  Eng.  R.  Cas.,  K.  S.,  294 ;  Kansas  City- 
Lreavenworth  R.  Co.  v,  Gallas^her  (Kan.),  11  R.  R.  R.  750,  34  Am.  & 
EnfiT.  R.  Cas.,  N.  8.,  750. 
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WILLIAMS,  ].  The  defendants  in  error  recovered  the 
jndement  under  examination  for  damages  for  the  deaths  of 
Charles  and  Fred  Shoemaker,  sons  of  defendant  in  error, 
who  were  killed  by  a  train  of  plaintifi  in  error  on  the  night  of 
June  4,  1900. 

The  question  upon  which  our  decision  depends  is  whether 
or  not  the  evidence  adduced  at  the  trial  in  support  of  plain- 
tiffs' action  was  legally  sufficient  to  warrant  the  submission 
of  the  case  to  a  jury.  There  have  been  two  trials  in  the  dis- 
trict court.  At  the  first  a  verdict  for  defendant  was  directed 
and  returned,  which  action  was  reversed  by  the  Court  of 
Civil  Appeals,  the  majority  holding  that  there  was  evidence 
to  go  to  the  jury,  and  Mr.  Justice  Stephens  dissenting.  At 
the  last  trial  the  submission  of  the  questions  involved  to  a  jury 
resulted  in  a  verdict  and  judgment  for  plaintifis,  which  was 
affirmed  by  the  Court  of  Civil  Appeals,  Mr.  Justice  Stephens 
being  still  inclined  to  the  opinion  that  the  evidence  was 
insufficient,  but  assenting  to  an  affirmance  in  defesence  to  the 
former  judgment  of  the  court  in  obedience  to  which  the  dis- 
trict judge  had  acted.  The  question  is  before  this  court  for 
the  first  time.  The  evidence  is  wholly  circumstantial.  The 
plaintifc,  with  their  two  sons,  lived  in  an  inclosure,  consisting 
partly  of  pasture  and  partly  of  cultivated  lands,  through 
which  defendant's  railroad  ran  from  northeast  to  southwest. 
Tfie  field  was  north  and  the  residence  was  south  of  and  about 
250  or  300  yards  from  the  track.  The  track  was  fenced 
throughout  the  inclosure,  but  a  private  wagon  road  extended 
northwardly  from  the  house,  passed  through  the  fences,  crossed 
the  track,  and  curved  westwardly  through  the  field.  This  was 
used  by  the  family  in  carrying  wagons  and  horses  to  and  frn. 
They  had  been  accustomed,  when  on  foot,  to  take  a  shorter 
route,  going  through  the  fences  and  across  the  track  west  of 
the  wagon  road,  and  in  this  way  a  footpath  had  been  worn 
which  ran  westwardly  for  some  distance  from  the  house  and 
divided  into  two  branches,  one  of  which  turned  north wardly, 
crossing  the  railroad  and  intersecting  the  wagon  road  at  one 
point,  while  the  other  continued  in  a  westerly  direction,  and 
crossed  the  railroad  and  converged  with  the  wagon  road  at 
other  points  further  west.  Just  east  of  the  inclosure  neigh- 
borhood roads,  much  traveled,  converged  and  crossed  the 
track  where  there  was  a  crossing.  The  railroad  runs  through 
a  cut  in  the' inclosure  upon  a  grade  descending  to  the  west. 
Millsap,  a  station  on  defendant's  road,  is  2!  or  ^  miles  west  or 
southwest,  and  a  church  a  short  distance  east  or  northeast,  of 
the  inclosure.  People  in  considerable  numbers  had  been  for 
years  in  the  habit  of  walking,  day  and  night,  upon  the  rail- 
road track  going  to  and  from  these  points  to  church,  to 
school,  and  about  other  business  or  pleasure.  The  evidence 
shows  that  this  had  been  observed  by  employees  of  defend- 
ant, such  as  sectionmen,  trainmen,  and  roadmaster,  and  none 
of  the  witnesses  had  heard  of  any  objection  being  raised. 
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For  some  time  before  the  accideDt  members  of  the  Shoe- 
maker family,  including  Fred  and  Charles,  had  been  ill  with 
measles,  and  the  hearing  of  the  two  boys  had  been  to  some, 
but  not  a  great,  extent,  impaired.  Members  of  the  family 
had  also  lost  sleep  in  waiting  upon  the  sick.  During  the 
afternoon  of  June  4,  1900,  a  brother-in-law,  whose  health 
was  precarious,  went  to  Millsap  and  remained  away  so  long 
that  the  family  became  uneasy  about  him,  and  Fred  and 
Charles  went  in  search  of  him,  Fred  taking  the  wagon  road 
and  Charles  the  footpath  going  towards  the  railroad.  The 
time  of  their  leaving,  by  a  watch  which  was  not  reliable,  was 
noted  to  be  10:10  p.  m.  They  were  never  afterwards  seen 
alive.  Their  mangled  remains  were  found  next  morning  and 
near  the  railroad  track,  between  the  points  where  it  was 
crossed  by  the  two  footpaths,  and  about  250  or  300  yards 
from  the  house.  The  body  of  Fred  was  on  the  track  be- 
tween the  rails,  crushed  into  a  shapeless  mass.  There  were 
evidences  to  the  east  of  the  two  bodies  having  been  dragged 
along  the  track.  The  trunk  of  Charles,  with  head,  both  feet, 
and  an  arm  off,  was  found  lying  at  the  ends  of  the  ties  on  the 
south  side  of  the  dump  40  to  60  yards  west  of  Fred's  remains 
and  about  20  feet  east  of  the  most  westerly  footpath.  Frag- 
ments of  bodies,  shoes,  etc.,  were  found  between  the  two 
bodies,  and  other  parts  were  found  further  west.  A  piece  of 
cloth  from  the  trousers  of  one  of  the  boys  was  found  at  a  point 
some  seven  miles  west  of  this  place.  The  shoes  found  were 
all  torn  except  one,  which  sat  on  the  outside  of  the  rail,  and 
appeared  to  one  of  the  witnesses  as  if  it  had  been  ''pulled  off 
and  set  own."  It  fastened  with  a  buckle,  and  had  been  un- 
fastened, and  was  uninjured.  Its  position  seems  from  the 
record  to  have  been  between  the  two  bodies. 

The  trains  which  were  scheduled  to  pass  this  point  be- 
tween the  times  of  the  disappearance  of  the  deceased  and  the 
discovery  of  their  bodies  were  as  follows,  taking  the  time  of 
their  arrivals  at  Millsap:  No.  92,  east-bound,  10:45  p.m.; 
No.  5,  passenger  west-bound,  about  11:00  p.  m. ;  first  No. 
13,  west-bound,  1:30  a.  m. ;  second  No.  13,  west-bound,  5:40 
a.  m. ;  and  No.  6,  east-bound,  5:1s  a.  m.  No.  5  is  shown  to 
have  been  on  time  that  night,  and  some  of  the  evidence  indi- 
cates that  No.  92  passed  east  after  the  boys  left  the  house. 
As  to  the  others,  the  record  is  silent.  The  conclusion  from 
this  is  that  other  trains  besides  the  one  that  struck  the  boys 
probably  passed  over  one  or  both  of  their  bodies,  rendering 
it  utterly  impossible  to  know  their  position  when  they  were 
first  struck.  The  plaintifis'  theory  is  that  the  boys  were 
killed  by  No.  <;,  the  fast  passenger,  or  ''Cannon  Ball  train,'^ 
as  it  is  called  by  the  witnesses;  and  a  witness  testified  that 
on  the  night  of  the  killing  he  observed  blood  upon  the  pilot 
of  the  engine  of  that  train  at  a  point  several  miles  west  of 
Millsap.  It  appears  that  on  the  5th,  after  the  accident,  the 
foreman  of  the  defendant's  shops  at  Ft.  Worth  received  a 
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message  from  Big  Springs,  i8o  miles  west  of  Ft.  Worth, 
that  some  parties  had  been  killed,  and  he  examined  all  of  the 
engines  going  east  that  day  and  found  no  evidence  on  them. 
The  engine  of  train  No.  S  did  not  return  until  the  6th,  and 
was  not  examined.  The  plaintifis  claim  that  the  engineer  on 
this  train,  one  Waldron,  was  unfit  for  his  position  by  reason 
of  a  defect  in  his  sight,  which  would  interfere  with  the  dis- 
covery of  objects  on  the  track.  Evidence  tending  to  show 
that  his  sight  was  impaired  was  introduced  by  the  plaintifis, 
and  defendant  produced  rebutting  evidence.  If  it  were  nec- 
essary to  decide  whether  or  not  this  evidence,  when  all  of  it 
is  considered,  really  went  to  the  extent  of  showing  such  an 
impairment  of  vision  as  to  justify  the  inference  intended, 
namely,  that  the  engineer  was  incapacitated  to  keep  a  proper 
lookout,  we  should  find  difficulty  in  reaching  an  affirmative 
answer;  but  we  may  concede  this  point  to  the  plaintifis. 
The  evidence  further  shows  that  the  railroad  track  for  a  long 
distance  east  of  the  point  of  the  accident  is  straight  and  un- 
obstructed, and  that  on  the  night  in  question  the  mocn  was 
shining  brightly;  that  no  signal  was  given  by  those  operat- 
ing the  passenger  train  for  the  road  crossing  just  outside  of 
plaintifis*  inclosure;  that  the  train  moved  rapidly  down  the 
grade  with  the  steam  shutofi,  and  making  little  noise  as  com- 
pared to  that  commonly  made  by  a  train  using  steam.  This 
was  the  manner  in  which  it  ordinarily  passed  that  point,  and 
the  evidence  discloses  nothing  unusual  in  its  management. 
It  further  appears  that  the  boys  were  i8  and  19  years  of  age 
respectively,  that  they  had  worked  upon  the  railroad,  were 
accustomed  to  walk  upon  this  track,  and  the  evidence  justifies 
no  other  inference  but  that  they  knew  of  the  constant  pass- 
ing of  trains  and  of  the  time  when  this  train  was  due  at  that 
point. 

The  question  to  be  decided  is  whether  or  not  from  these 
circumstances  the  jury  were  authorized  to  infer  the  facts 
from  which  the  liability  of  the  defendant  would  result.  The 
two  leading  facts  were:  First,  that  the  defendant  or  its  serv- 
ants were  guilty  of  some  act  or  omission  which,  if  injury  re- 
sulted therefrom,  would  constitute  actionable  negligence; 
and,  second,  that  such  act  or  omission  proximately  caused 
the  deaths  for  which  the  suit  is  brought. 

We  have  assumed,  for  present  purposes,  that  there  may 
have  been  such  unfitness  in  the  engineer  of  No.  5  as  to  show 
that  the  defendant  was  negligent  in  retaining  him  in  such  a 
position,  and  we  shall  likewise  assume  that  the  crossing  out- 
side of  plaintifis'  inclosure  was  such  as  to  require  the  giving 
of  s*^atutory  signals.  We  are  of  the  opinion  that  the  jury 
could  properly  have  found  that  the  boys  were  killed  by  the 
passenger  train;  so  that,  if  the  evidence  warranted  the  con- 
clusion that  the  unfitness  of  the  engineer,  or  the  failure  to 
give  the  signals,  was  the  proximate  cause  of  the  deaths,  the 
court  was  right  in  submitting  it  to  the  jury,  unless  contributory 


598       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Texas  &  P.  Ry.  Co.  v.  Shoemaker 

negligence  on  the  part  of  the  boys  afiBrmatively  appears. 
But  upon  this  question  of  proximate  cause,  in  our  opinion, 
the  case  hopelessly  fails.  No  one  can  say  from  the  evidence 
that  the  boys  were  at  the  crossing,  or  that  the  failure  to  give 
the  signals  had  anything  to  do  with  the  deaths.  So  far  as 
any  inference  can  be  drawn  from  the  appearances  stated,  it 
is  that  they  were  upon  the  track  and  away  from  the  crossing. 
The  specific  duty  to  give  the  signals  was  to  those  using  the 
crossings,  and  not  to  persons  at  other  places.  The  absence 
of  such  signals  may  sometimes  afiect  the  conduct  of  persons 
on  the  track  at  other  places  than  crossings,  and  so  it  might, 
if  all  the  facts  were  known,  aSect  the  question  of  contributory 
negligence  here;  but,  by  itself,  it  constitutes  no  breach  of 
any  dutv  to  the  boys,  so  far  as  can  be  seen  from  the  evi- 
dence. The  unfitness  of  the  engineer  only  affects  the  ques- 
tion as  to  whether  or  not  a  proper  watch  was  kept  along  the 
track.  The  presumption  is  that  there  was,  and  it  will  hardly 
do  to  say  that  it  is  overcome  by  mere  proof  of  the  unexplained 
killing  and  of  the  engineer's  defective  vision.  There  was 
also  a  fireman  on  the  engine,  who,  for  aught  that  appears, 
could  have  performed  this  duty  so  far  as  it  affected  the  de- 
ceased. But,  aside  from  this,  the  failure  to  keep  a  proper 
lookout,  either  from  incapacity  or  other  reason,  could  only  be 
deemed  the  proximate  cause  of  the  deaths  when  it  appeared 
that  the  keeping  of  it  would  have  prevented  the  unfortunate 
occurrence,  and  no  inference  of  this  fact  can  be  drawn  from 
the  evidence.  What  were  the  boys  doing  as  the  train  ap- 
proached them  ?  How  long  were  they  on  the  track  before 
they  were  struck?  What  was  their  position?  An  answer  to 
these  questions  must  be  found  before  it  can  be  said  that  there 
was  a  failure  to  keep  a  proper  lookout,  and  that  such  a  look- 
out would  have  discovered  them  in  danger  in  time  to  have 
enabled  those  controlling  the  train  to  have  saved  them;  and 
for  such  answer  the  evidence  may  be  searched  in  vain.  This 
fact  of  causal  connection  between  an  alleged  negligent  act  or 
omission  and  an  injury  can  no  more  be  presumed  than  can 
the  act  or  omission  itself.  Mo.  Pac.  Ry,  Co.  v.  Porter,  73 
Tex.  307,  II  S.  W.  324;  T.  &  N.  O.  Ry.  Co.  v.  Crowder,  63  Tex. 
505.  Our  reference  to  the  last  case  makes  it  proper  for  us  to 
say  that  there  is  no  presumption  that  the  deceased  were 
guilty  of  contributory  negligence,  and  that  the  burden  of 
proof  was  not  upon  plaintiffs  to  show  that  the  deceased  were 
not  so  guilty.  But  neither  is  there  a  presumption  that  the 
defendant  was  guilty  of  negligence  which  caused  their  deaths. 
The  facts  of  the  case  are,  however,  at  least  as  suggestive  of 
negligence  on  their  part  contributing  to  their  deaths  as  they 
are  of  such  negligence  on  the  part  of  the  servants.  The 
trouble  about  the  evidence  is  that  it  merely  reveals  an  unfor- 
tunate and  deplorable  occurrence,  without  enabling  us  to  see 
what  each  of  the  parties  contributed  towards  bringing  it 
about,  and  leaves  the  case  very  much  in  the  same  attitude  as 
those  cited. 
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It  is  arged  that  the  defendant  shoald  have  produced  the 
evidence  of  those  on  the  engine  to  explain  their  connection 
with  the  tragedy.  It  appears  that  the  engineer  died  before 
the  first  trial,  but  some  time  after  the  suit  was  brought,  and 
that  the  fireman  is  still  living  and  in  the  service  of  the  de- 
fendant. The  manner  in  which  their  train  passed  the  point 
of  the  accident  and  proceeded  on  its  way  indicates  strongly 
that  those  on  the  engine  did  not  know  of  the  occurrence. 
Railway  v.  Hewitt,  67  Tex.  476,  3  S.  W.  705,  60  Am.  Rep. 
32.  A  defendant  cannot  be  called  on  to  produce  evidence 
where  the  plaintiff  has  failed  to  bring  sufficient  proof  to 
prima  facie  sustain  his  cause  of  action.  2  ^Wharton  on  Evi- 
dence, §  1268.  In  the  case  relied  on  in  this  connection  (Rail- 
road Co.  V.  Hewitt,  67  Tex.  482,  3  S.  W.  705,  60  Am.  Rep. 
32),  a  child  was  shown  to  have  been  upon  a  street  railway  in 
front  of  an  approaching  mule  car,  under  such  circumstances 
that  the  driver  ought  apparently  to  have  seen  it  in  time  to 
have  avoided  running  over  it.  In  other  words,  the  evidence 
warranted  the  inference  of  negligence  in  the  failure  to  see 
the  child,  and  it  was  with  reference  to  this  that  Judge  Stay- 
ton  made  the  remark  quoted  by  counsel  as  to  the  duty  of  the 
defendant  to  call  the  driver  as  a  witness  to  explain  the  occur- 
rence more  fully.  The  difference  is  that  in  this  case  the  evi- 
dence shows  nothing  of  the  situations  and  conduct  of  the 
parties  immediately  leading  to  the  casualty.  If  the  fireman's 
testimony  would  have  made  out  a  case  for  the  plaintiffs  when 
they  conld  produce  no  other,  they  should  have  called  him. 
G.  H.  &  S.  A.  Ry.  Co.  v.  Faber,  77  Tex.  155,  8  S.  W.  64. 

We  have,  so  far,  not  discussed  the  contention  as  to  the 
negligence  in  the  speed  of  the  train,  because  we  are  of  the 
opinion  that  no  such  running  is  shown  as,  in  connecting  with 
the  place  of  the  accident  and  the  circumstances  surrounding 
it,  evidences  negligence.  4  Elliott  on  Railroads,  §  1589. 
Besides,  the  plaintiffs  labor  under  the  same  difficulty  in  this 
which  we  hold  to  be  fatal  to  their  recovery  on  other  grounds 
of  negligence,  that  they  are  unable  to  adduce  any  evidence 
that  the  rate  of  speed  was  the  proximate  cause  of  the  deaths. 

The  views  expressed  render  it  unnecessary  to  consider  the 
question  as  to  whether  or  not  the  facts  show  affirmatively  a 
prima  facie  case  of  contributory  negligence  on  the  part  of 
the  deceased.  The  evidence  being  legally  insufficient  to 
authorize  a  recovery  of  plaintiffs,  the  judgments  will  be  re- 
versed and  judgment  rendered  for  the  defendant. 

Reversed  and  rendered. 
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SMITH  V.  PITTSBURG,  C,  C.  &  ST.  L.   RY.  CO. 
(Sttpreme  Court  of  Pennsylvania,  Dec.  31, 1904.) 

[59  Atl.  Rep.  1077.] 

Negligence — Explosives— Contributory  Negligence. 

Where,  pendincr  a  fire  in  a  railroad  yard,  plaintiff  was  walking^  along* 
the  street,  on  which  the  ordinary  travel  had  not  stopped,  some  260  feet 
from  where  the  cars  in  the  yard  were  burning,  and  40  feet  above  them, 
and  there  was  an  explosion  of  naphtha  in  the  cars,  and  at  the  time  the 
employees  of  the  railroad  company  and  of  the  fire  department  were 
working  within  30  feet  of  the  cars,  the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  is  for  the  jury. 

Appeal  from  Court  of  Commoo  Pleas,  Allegheny  County. 

Action  by  Charles  F.  Smith  against  the  Pittsburg,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.     Affirmed. 

Defendant  presented  these  points: 

^'(i)  Under  the  pleadings  and  evidence  in  this  case,  the 
verdict  should  be  for  the  defendant.     Answer.     Refused. 

''(2)  It  is  the  uncontradicted  evidence  in  this  case  that  at 
the  time  of  the  commission  of  the  defendant's  alleged  negli-' 
gent  act,  to  wit,  the  collision  and  catching  fire  of  the  cars  in 
the  Sheraden  yards,  the  plaintiff  was  miles  away,  in 
Allegheny  City,  and  in  a  place  of  perfect  safety;  that  plain^ 
tiff's  attention  was  attracted  to  the  conflagration  at  Sheraden 
by  hearing  the  first  violent  explosion  and  seeing  the  smoke, 
and  that  explosion  and  smoke,  and  the  knowledge  that  the 
plaintiff  had  thereof,  was  the  cause  of  his  going  to  Sheraden; 
that,  before  plaintiff  descended  into  the  Cork's  Run  Valley, 
he  knew  that  the  conflagration  was  not  in  dangerous 
proximity  to  his  sister's  dwelling,  and  before  he  arrived  at 
his  sister's  house  he  passed  in  close  proximity  to  the  burning 
tank  cars,  and  had  knowledge  of  the  fact  that  the  conflagra- 
tion was  caused  by  the  burning  tank  cars;  that*  after  plain- 
tiff arrived  at  his  sister's  house,  he  went  down  on  the  street 
at  the  north  side  of  the  railroad,  on  the  bank  above  the  fire, 
and  stood  there  with  his  sister,  discussing  the  fire;  that  at 
that  time  there  was  a  great  conflagration  raging,  and  the 
escaping  gas  was  making  a  loud  and  threatening  noise;  that 
from  the  place  where  he  was  when,  as  he  testified,  he  made  up 
his  mind  to  go  home,  his  nearest  route  lay  along  Zephyr  and 
Glenmawr  avenues,  on  the  north  side  of  the  track,  to  the 
ferry  at  the  mouth  of  Cork's  run,  but,  instead  of  taking  this 
route,  he  went  west  along  the  north  side  of  the  tracks  to 
Sheraden  Station,  crossed  over  the  tracks,  and  took  the  road 
known  as  'Chartiers  Avenue,'  on  the  south  side  of  the  tracks, 
and  immediately  adjacent  to  the  railroad  company's  right  of 
way  and  yard  where  the  conflagration  was  raging;  that  he 
walked  along  this  road  about  1,500  feet,  directly  towards  the 
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borning  tank  cars,  and  was  at  the  time  of  the  explosion  in 
the  immediate  vicinity  of  the  burning  tank  cars;  that,  when 
he  approached  the  burning  tanks  on  the  road,  he  knew  he 
was  nearing  a  dangerous  place,  and  was  taking  the  chances 
of  getting  past  in  safety.  Under  these  circumstances,  plain- 
tiff took  the  risk  of  injury,  and  the  verdict  should  be  in  favor 
of  the  defendant.     Answer.     Refused. ' ' 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL, 
BROWN,  POTTER,  and  THOMPSON,  Jj. 

William  S.  Dalzell,  for  appellant. 

L.  K.  Porter  and  S.  G.  Porter,  for  appellee. 

FELL,  J.  The  only  question  raised  by  the  assignments  of 
error  is  whether  a  verdict  should  have  been  directed  against 
the  plaintiff  on  the  ground  of  contributory  negligence. 
Through  an  accident  in  the  defendant's  yard  at  Sheraden,  a 
number  of  tank  cars,  containing  a  large  quantity  of  naphtha, 
were  set  on  fire.  The  fire  was  communicated  to  other  cars 
in  the  yard,  and  there  was  an  extensive  and  disastrous  con- 
flagration, which  lasted  several  hours.  Three  hours  after  the 
fire  started  there  was  an  explosion,  which  threw  burning 
naphtha  beyond  the  limits  of  the  yard,  and  onto  the  street 
where  the  plaintiff  was  walking.  The  plaintiff  testified  that 
be  had  come  from  his  home,  on  the  opposite  side  of  the  Ohio 
river,  because  of  his  apprehension  that  the  fire  might  spread 
and  extend  to  the  house  of  his  sister,  in  Sheraden.  Having 
assured  Himself  of  her  safety,  he  started  at  once  to  return  to 
his  home  by  way  of  Chartiers  aveque,  a  borough  street,  the 
route  by  which  he  had  come.  Not  finding  a  car  on  the 
avenue,  he  walked  on  until  one  should  overtake  him.  When 
he  was  opposite  the  place  where  the  cars  were  burning,  and 
40  feet  above  and  260  feet  from  them,  the  explosion  occurred. 
At  this  time  the  ordinary  travel  on  the  avenue  had  not 
stopped,  and  the  electric  cars  were  running  as  usual.  The 
employees  of  the  railroad  company  and  of  the  fire  depart- 
ment were  working  in  the  yard,  within  20  or  30  feet  of  the 
cars.  The  plaintiff  had  passed  the  fire  on  bis  way  to  his 
sister's  house,  and  knew  that  some  of  the  cars  contained  oil 
or  naphtha,  and  was  hurrying  by,  but  there  was  nothing  in 
the  situation  so  clearly  indicating  danger  to  one  passing  on 
the  avenue  that  the  court  could  have  withdrawn  the  case 
from  the  jurv.  It  was  submitted  on  the  narrow  ground  that 
a  recovery  could  be  had  only  in  the  event  that  the  plaintiff 
was  on  the  street  in  the  pursuit  of  his  legitimate  business, 
and  not  loitering  or  standing  there  out  of  curiosity,  and  that 
the  danger  of  an  explosion  was  not  so  apparent  that  a  rea- 
sonably prudent  man  would  have  recognized  it  and  not 
attempted  to  pass. 

The  judgment  is  affirmed. 
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Negligence— Pleading. 

A  separate  count  in  a  petition  claiming  damages  for  negligence* 
which  alleged  in  general  terms  that  the  defendant  was  guilty  of 
negligence,  should  have  been  stricken  on  special  demurrer  setting  np 
that  it  failed  to  set  forth  the  particulars  in  which  the  defendant  wa& 
negligent,  unless  the  defect  therein  was  cured  by  amendment. 

Personal  Injuries — Earning  Capacity — Absence  of  Evidence — Measure 
of  Damages — Province  of  Jury. 
On  the  trial  of  an  action  brought  bj  a  minor  for  permanent  personal 
injuries,  when  no  evidence  was  submitted  in  reference  to  the  earning' 
capacity  of  the  plaintiff  prior  to  the  injuries,  there  was  no  measure  of 
damages  for  such  injuries  except  the  enlightened  consciences  of  im- 
partial jurors,  guided  by  the  facts  and  circumstances  of  the  particular 
case.     A  charge  to  this  effect  was  not  inapplicable  in  the  present  case. 

Duty  to  Avoid  Consequences  of  Another's  Negligence — instructions. 
There  was  no  expression  of  opinion  upon  the  facts  of  the  case  in 
charging  the  jury  that  **the  duty  resting  by  law  upon  all  persons  to 
exercise  ordinary  care  to  avoid  the  consequences  of  another's  negli- 
gence does  not  arise  until  the  danger  is  impending,  or  the  circum- 
stances are  such  that  an  ordinarily  prudent  man  would  have  reason  to 
apprehend  its  existence."  Nor  was  this  charge  erroneous  because  the 
court  failed,  in  the  same  connection,  to  charge  that  if  the  plaintiff 
could,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence,  there  could  be  no  recovery. 

Same — Contributory  Negligence — Whether  Doctrine  invoked. 

In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained in  consequence  of  the  negligence  of  the  defendant,  the  law  of 
contributory  negligence  was  not  involved,  if  the  person  injured  did 
not  fail  to  exercise  ordinary  care  for  his  safety  before  the  negligence  of 
the  defendant  was  either  apparent  or  should  have  been  apprehended  by 
him,  and  could  not  after  that  time  have  avoided  the  consequences  of 
such  negligence  by  the  exercise  of  ordinary  care. 

Contributory  Negligence — Diminution  of  Damages — Statute — Instruc- 
tions. 
On  the  trial  of  such  an  action  against  a  railway  company,  a  charge 
that  ''failure  to  exercise  ordinary  care  on  the  part  of  the  person  injured 
before  the  negligence  complained  of  is  apparent  or  should  be  reasona- 
bly apprehended  would  not  preclude  a  recovery,  but  would  authorize  a 
jury  to  diminish  the  damages  in  proportion  to  the  fault  of  the  person 
injured,"  did  not  properly  present  to  the  jury  the  imperative  re- 
quirement of  the  Civil  Code  of  1895  (section  2322)  in  reference  to  the 
diminution  of  the  plaintiff's  damages  in  such  a  case. 

Same — Same — Same — Same. 

As  Civ.  Code  1895,  §§2322,  3830,  involve  separate  and  distinct  defenses 
to  cases  of  this  character,  a  rule  applicable  to  one  of  them  alone  should 
not  be  given  in  immediate  connection  with  the  other,  without  ap- 
propriate explanation.  We  will  not  say,  however,  that  the  charge 
complained  of  on  this  ground  was  necessarily  so  confusing  to  the  jury 
as  to  be  cause  for  a  new  trial. 

Contributory  Negligence — Duty  to  Instruct. 

Under  the  pleadings  and  the  evidence  in  this  case,  it  was  erroneous 
not  to  charge  the  principle  that  if  the  plaintiff,  by  the  exercise  of 
ordinary  care,  could  have  avoided  the  consequences  of  the  defendant's 
negligence,  she  could  not  recover,  although  the  court  was  not  requested 
to  so  charge  by  the  defendant. 
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Same — Same. 

The  court  ahonld  not  only  state  the  contention  of  a  party  to  the  jury, 
but  should  also  state  the  law  applicable  to  snch  contention. 

Same — Instructions. 

Charging  the  principle  laid  down  in  Civ.  Code  1895,  g  2322,  that  "no 
person  shall  recover  damages  of  a  railroad  company  for  injury  to  him 
or  his  property"  where  the  same  **is  caused  by  his  own  ne^^ligence,"  is 
not  equivalent  to  charg-ing  the  principle,  contained  in  kection  3830,  that, 
"if  the  plaintiff  by  ordinary  care  could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's  negligence,  he  is  not  entitled  to 
recover." 

Personal  Injuries—Evidence—  Mortality  Tablet.* 

"On  the  trial  of  an  action  for  personal  injuries  alleged  to  be  perma- 
nent, mortality  tables  are  not  proper  evidence,  and  Instructions  as  to 
their  use  are  inappropriate,  unless  there  be  some  evidence  as  to  the 
value  of  the  plaintiff's  services  or  capacity  to  earn  money." 

Santo — Same — Complaints  of  Pain.f 

On  the  trial  of  such  an  action,  complaints  made  by  the  plaintiff  to 
her  attending  physician  of  pains  in  designated  portions  of  her  body 
were  not  admissible  in  evidence  in  her  favor,  unless  made  under  such 
circumstances  as  to  be  equivalent  to  spontaneous  and  involuntary  ex- 
clamations or  outcries,  groans,  convulsive  movements,  and  other  physi- 
cal manifestations  of  present  pain  and  suffering. 

Harmless  Error. 

Though  a  question  propounded  to  a  witness  was  irrelevant  and 
objected  to  upon  this  ground,  yet  if  the  answer  thereto  was  not  unfavor- 
able to  the  objecting  party,  or  stated  only  an  admissible  fact,  the  over- 
ruling of  the  objection  to  the  question  was  not  cause  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Saperior  Court,  Pickens  Coanty;  Geo.  F. 
Gober,  Jodge. 

Action  by  Ruth  Gardner,  by  her  next  friend,  against  the 
Atlanta,  Knozville  &  Northern  Railway  Company.  Judg- 
ment for  plaintiff,   and  defendant  brings  error.     Reversed. 

Ruth  Gardner,  aged  17  years,  by  her  next  (riend,  Hiram  L. 
Gardner,  brought  suit  in  Pickens  county  against  the  Atlanta, 
Knoxville  &  Northern  Railway  Company  for$i5,ooo,  as  dam- 
ages resulting  from  physical  injuries  alleged  to  have  been 
sustained  by  her  in  consequence  of  the  negligence  of  the  de- 
fendant company.  The  petition  alleged  that  she  ''was  driv- 
ing a  buggy,*'  and  ''her  route  involved  crossing  over  the 
defendant's  railroad  track  upon  a  public  crossing  known  as 
'Whitfield's  Crossing,' in  Pickens  county;"  that  she  "drove 
said  buggy,  in  the  exercise  of  due  care,  towards  said  cross- 
ing, and  just  as  she  was  crossing  over  the  defendant's  tracks, 
and  just  as  she  had  cleared  the  tracks,  a  freight  train  of  the 
defendant  dashed  upon  the  crossing,   negligently  and  reck- 

*See  generally,  foot-note  appended  to  Atlanta  Ry.  A  Power  Co.  v. 
Monk  (Ga.),  9  R.  R.  R.  426,  32  Am.  A  Eng.  R.  Cas.,  M.  S.,  426. 

tFor  anthorities  in  this  series  on  the  question  whether  statements  of 
injured  persons  are  res  gestae,  see  foot-note  appended  to  Williams  v. 
Southern  Ry.  (S.  Car.),  12  R.  R.  R.  604,  3£  Am.  &  Eng.  R.  Cas.,  N. 
8.,  604. 

Exclamations  of  bodily  pain  as  res  gestae,  see  Gosa  v.  Southern  Ry. 
(S.  Car.),  11  R.  R.  R. 693, 34  Am.  A  Eng.  R.  Cas.,  N.  S.,  693. 
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lessly  frightening  the  horse,  and  causing  him  to  plunge  back, 
and  so  close  was  the  train  to  the  vehicle  that  some  portion 
of  the  train  near  the  front  end  of  it  caught  the  buggy  and 
horse,  tore  the  buggy  to  pieces,  killed  the  horse,  and  threw 
[her]  to  the  ground  and  greatly  and  permanently  injured 
her."  The  petition  further  alleged  that ''defendant  negli- 
gently failed  to  blow  the  whistle  upon  approaching  said  cross- 
ing for  a  distance  of  400  yards,  and  negligently  failed  to  check 
and  keep  checking  upon  approaching  said  crossing,  so  as  to 
be  able  to  stop  in  time  should  any  person  or  thing  be  upon 
the  crossing;  and  defendant  negligently  failed  to  whistle  at 
all  or  to  check  at  all,  and  negligently  failed  to  keep  a  lookout 
ahead,  aud  was  negligently  running  said  train  at  a  speed  of 
about  40  miles  per  hour,  and  negligently  failed  to  exercise 
any  sort  of  care  in  approaching  said  crossing."  The  sixth 
paragraph  of  the  petition  was  as  follows:  ''And  for  further 
cause  of  action,  and  by  way  of  an  additional  count,  plaintiff 
says  that  on  the  27th  day  of  May,  1902,  at  Whitfield's  cross- 
ing in  said  county,  she  was  injured  by  the  running  of  the 
cars,  locomotives,  and  other  machinery  of  the  defendant 
company,  and  the  defendant  failed  to  exercise  all  ordinary 
and  reasonable  care  and  diligence."  The  seventh  paragraph 
set  forth  the  extent  and  character  of  her  physical  injuries, 
hsr  pain  and  suffering  consequent  thereon;  that  she  "was  a 
minor  and  an  orphan,  and  was  studying  to  perfect  herself  in 
the  art  of  music,  and  said  injuries  have  so  disabled  her  that 
she  has  been  unable  to  pursue  her  studies  at  all,  and  has, 
further,  been  unable  to  perform  any  kind  of  labor  or  service, 
either  domestic  or  of  any  other  character";  that  "she  was 
able  to  and  did  perform  divers  domestic  services  about  the 
house,  in  the  way  of  housekeeping  and  the  like";  that  "she 
was  also  able  to  sew,  and  assisted  in  sewing,  and  would 
shortly  have  so  perfected  herself  in  music  as  to  be  able  to 
teach";  that  "her  services  were  of  the  value  of  $15  to  $20  per 
month,  and  these  have  been  destroyed  for  all  the  future"; 
that  "her  capacity  to  labor  and  earn  money  is  totally  de- 
stroyed"; that  "doctor's  and  medical  bills  are  $2;o";  and 
that  "for  each  and  all  of  the  foregoing  items  of  damage  plain- 
tiff sues."  The  defendant  demurred,  both  generally  and 
specially,  to  the  plaintiff's  petition.  The  court  overruled 
the  demurrers,  to  which  ruling  the  defendant  filed  excep- 
tions pendente  lite.  After  demurring,  the  defendant  an- 
swered the  petition,  admitting  that  it  was  a  corporation,  and 
that  the  occurrence  complained  of  happened  in  Pickens 
county,  but  denying  all  the  other  material  allegations  of  the 
petition.  Upon  the  trial  the  juiy  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $5,000.  There  was  a  motion 
for  a  new  trial,  which  was  overruled,  and  the  defendant  ex- 
cepted, assigning  error  upon  the  exceptions  pendente  lite 
and  upon  the  overruling  of  the  motion  for  a  new  trial. 
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Smith,  Hammond  &  Smith,  W.  T.  Day,  aod  Clay  &  Blair, 
for  plaintiff  in  error. 

Arnold  &  Arnold,  F.  C.  Tate,  and  Geo.  L.  Bell,  for  defend- 
ant in  error. 

FISH,  P.  J.  (after  stating  the  facts),  i.  The  only  de- 
murrer insisted  apon  in  the  brief  and  written  argument  of 
counsel  for  the  plaintiff  in  error  is  the  special  demurrer  to 
the  sixth  paragraph  of  the  petition.  This  demurrer  was 
upon  the  ground  that  this  paragraph  set  forth  only  the  con- 
clusion of  the  pleader,  ' 'without  alleging  wherein  defendant 
failed  to  exercise  all  ordinary  and  reasonable  care  and  dili- 
gence." This  demurrer  should  have  been  sustained,  and 
this  paragraph  of  the  petition  stricken.  As  will  be  seen  from 
the  above  statement  of  facts,  this  paragraph  began  as  follows: 
''And  for  further  cause  of  action,  and  by  way  of  an  addi- 
tional count,  plaintiff  says,"  etc. ;  so  it  is  clear  that  this  was 
an  entirely  separate  and  distinct  count.  "A  count  in  a  peti- 
tion against  a  railway  company,  claiming  damages  for  neg- 
ligence, which  alleges  in  general  terms  that  the  defendant 
was  guilty  of  negligence,  should  be  stricken  on  special  de- 
murrer setting  up  that  the  petition  fails  to  set  forth  the  par- 
ticulars in  which  the  defendant  was  negligent,  unless  the 
defect  in  the  petition  is  cured  by  amendment."  Central  Ry. 
Co.  V.  VVeatbers,  120  Ga.  475,  47  S.  E.  956,  and  cit. 
Whether  in  the  present  case  the  refusal  of  the  trial  judge  to 
sustain  the  special  demurrer  to  this  count  of  the  petition 
would  have  been  sufficient  ground  for  reversing  the  judgment 
below  need  not  be  determined,  as  a  new  trial  should  have 
been  granted  upon  certain  other  grounds  in  the  motion 
therefor. 

2.  One  ground  of  the  motion  for  a  ne¥(  trial  complains  of 
the  following  charge  of  the  court:  "Where  a  minor  has 
suffered  a  permanent  injury,  and  such  minor  is  too  young  to 
have  selected  an  avocation  or  to  begin  to  illustrate  her  earning 
capacity,  in  such  cases  there  is  no  measure  as  to  the  amount 
of  damages,  where  such  minor  is  entitled  to  recover  therefor, 
except  the  enlightened  consciences  of  impartial  jurors, 
guided  by  all  the  facts  and  circumstances  of  the  particular 
case."  The  errors  assigned  are:  "(i)  That  this  charge  was 
inapplicable.  (2)  This  charge  (without  qualification)  gave 
the  jury  an  incorrect  rule  as  to  the  measure  for  damages 
sought  by  plaintiff  for  lost  time,  lost  capacity,  lost  earnings, 
doctor's  bills,  an^  permanent  injuries.  These  were  matters 
for  computation  under  other  rules,  and  not  to  be  left  to  the 
consciences  of  jurors,  however  impartial."  This  charge  was 
not  inapplicable  to  the  facts  of  the  case,  as  shown  by  the 
evidence  before  the  jury,  and,  under  those  facts,  there  was  no 
measure  of  damages  except  the  enlightened  consciences  of 
impartial  jurors,  guided  by  all  the  facts  and  circumstances  of 
the  case.  The  petition  did  not  allege  that  the  plaintiff  was 
earnins:  any  income  at  the  time  that  she  was  injured,  nor 
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that  she  had  ever  earned  any,  nor  did  the  plaintiff  undertake 
to  sustain  by  evidence  the  allegations  of  the  petition  as  to 
her  earning  capacity  at  the  time  she  was  injured.  The  plain- 
tiff introduced  no  evidence  whatever  upon  this  subject,  nor 
upon  the  subject  of  expenses  incident  to  her  injuries.  As  her 
case  went  before  the  jury,  she  was  seeking  to  recover  alone 
for  pain  and  suffering  and  permanent  injuries,  without  under- 
taking to  furnish  the  jury  by  evidence  with  any  standard 
from  which  to  calculate  the  amount  of  diminution  in  her 
earning  capacity.  She  did  not  rely  upon  loss  of  established 
earning  capacity,  for  she  did  not  offer  to  prove  that  she  ever 
had  any.  The  proof  showed  that  she  was  17  years  old  at  the 
time  she  received  the  injuries  complained  of.  So  the  cha^rsre 
excepted  to  was  applicable  to  the  facts  of  the  case,  and  the 
legal  principle  charged  was  in  accordance  with  the  decision 
of  this  court  in  Western  &  Atlantic  Railroad  Company  v. 
Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St.  Rep.  320  (4). 
There  it  was  held :  ''For  a  personal  injury  to  a  child  nine 
years  of  age,  including  deprivation  of  a  member,  the  law  fur- 
nishes no  measure  of  damages  other  than  the  enlightened 
consciences  of  impartial  jurors,  guided  by  all  the  facts  and 
circumstances  of  the  particular  case.  Amongst  the  results  of 
the  injury  to  be  considered  are  pain  and  suffering,  disfigure- 
ment and  mutilation  of  person,  and  impaired  capacity  to 
pursue  the  ordinary  avocations  of  life  at  and  after  attainment 
of  majority."  In  that  case  Chief  Justice  Bleckley  said:  ''A 
brief  but  excellent  model  of  a  charge  upon  the  measure  of  dam- 
ages, where  the  subject  of  the  injury  was  a  child,  will  be  found 
in  Davis  v.  The  Central  Railroad,  60  Ga.  329."  The  charge 
here  referred  to  and  commended  was  as  follows:  "There 
is  no  known  rule  of  law  by  which  witnesses  can  give  you  the 
amount  in  dollars  and  cents  as  the  amount  of  the  injury,  but 
this  is  left  to  the  enlightened  conscience  of  an  impartial  jury. 
This  does  not  mean  that  juries  can  arbitrarily  enrich  one  party 
at  the  expense  of  the  other,  nor  that  they  should  act  unrea- 
sonably through  mere  caprice.  But  it  authorizes  you  to  give 
reasonablie  damages  where  the  party  shows  that  the  law 
authorizes  it.  But  the  jury  should  exercise  common  sense 
and  love  of  justice,  and,  from  a  desire  to  do  right,  fix  an 
amount  that  will  fairly  compensate  for  the  injury  received." 
3.  Complaint  was  made  in  the  motion  for  a  new  trial  of 
the  following  charge  of  the  court:  ''The  duty  resting  by  law 
upon  all  persons  to  exercise  ordinary  care  to  avoid  the  con- 
sequences of  another's  negligence  does  not  arise  until  the 
danger  is  impending,  or  the  circumstances  are  such  that  an 
ordinarily  prudent  man  would  have  reason  to  apprehend  its 
existence.  Failure  to  exercise  ordinary  care  on  the  part  of 
the  person  injured,  before  the  negligence  complained  of  is 
apparent  or  should  be  reasonably  apprehended,  would  not 
preclude  a  recovery,  but  would  authorize  a  jury  to  diminish 
the  damages  in  proportion  to  the  fault  of  the  person  injured." 
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While  in  the  motion  for  a  new  trial  there  are  several  assign- 
meota  of  error  upon  this  charge,  the  argument  here  by  coun- 
sel for  the  plaintifi  in  error  has  taken  a  wider  rang  than  seems 
to  be  anthocized  by  any  of  these  exceptions.  One  point 
which  has  been  mnch  stressed  is  that  the  court  erred  in 
charging  that  the  duty  to  exercise  ordinary  care  to  avoid  the 
conaeqaences  of  another's  negligence  does  not  arise  "until 
the  danger  is  impending";  it  being  contended,  with  much 
force,  that  the  duty  arises  whenever  such  negligence  is  dis- 
covered, and  that  no  danger  may  be  impending  to  the  dis- 
coverer at  snch  time,  and  may  never  be  if  he  then  exercises 
ordinary  care  for  his  own  safety.  But  none  of  the  assign- 
ments of  error  upon  this  charge,  in  the  motion  for  a  new 
trial,  presents  the  question  here  indicated.  We  will  say, 
however,  in  passing,  that  the  language  of  the  court  which 
has  been  thus  criticised  in  the  argument  of  counsel  was,  as  we 
have  seen,  followed  and  qualified  by  the  words,  ''or  the  cir- 
cumstances are  such  that  an  ordinarily  prudent  man  would 
have  reason  to  apprehend  its  existence. "  We  do  not  think 
that  there  is  any  merit  in  the  exception  that  this  charge, 
"  without  qualification  or  further  explanation,  was  calculated  to 
mislead  the  jury,  and  was  an  expression  of  opinion  that  the 
danger  was  not  impending,  and  should  not  have  been  appre- 
hended by  the  plaintifi,  at  the  time  she  was  injured.''  There 
was  no  expression  of  opinion  involved  in  the  charge,  and  we 
do  not  see  bow  the  Jury  could  have  been  misled  into  believ- 
ing that  there  was.  The  failure  of  the  court  to  distinctly 
charge  the  principle  that  the  plaintifi  could  not  recover  if  she 
could,  by  the  exercise  of  ordinacy  care,  have  avoided  the  con- 
sequences of  the  defendant's  negligence,  did  not  make  the 
charge  here  excepted  to  erroneous.  The  failure  to  give  this 
principle  in  charge  at  all  has  been  properly  excepted  to  in 
another  ground  of  the  motion,  which  we  will  hereinafter  con- 
sider. 

4.  Another  exception  to  this  charge  is  based  upon  the 
second  sentence  thereof,  quoted  above.  This  exception  is: 
"The  jury  should  not  have  been  restricted  to  the  want  of 
ordinary  care  on  the  part  of  the  plaintifi  before  the  negli- 
gence of  the  defendant  became  apparent  or  should  have  been 
apprehended.  They  should  have  been  instructed  that  any 
negligence  on  her  part  contributing  to  her  injury  would  re- 
quire that  the  recovery  in  her  favor  be  diminished  in  propor- 
tion to  the  amount  of  default  attributable  to  her."  The 
sentence  of  the  charge  here  excepted  to  follows  the  second 
headnote  in  Western  &  Atlantic  R.  Co.  v.  Ferguson,  113  Ga. 
708,  39  S.  £.  306,  54  L.  R.  A.  802,  being  in  almost  its  very 
language.  If  the  plaintifi  did  not  fail  to  exercise  ordinary 
care  before  the  negligence  of  the  defendant  was  existing  and 
was  apparent  or  should  have  been  reasonably  apprehended 
by  her,  and  after  that  time  could  have  avoided  the  conse- 
quences to  herself  of  the  defendant's  negligence  by  the  exer- 
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cise  of  ordinary  care,  she  was  not  entitled  to  recover  at  all. 
On  the  other  hand,  if,  after  she  knew  or  oaght  to  have  appre- 
hended the  existence  of  the  defendant's  negligence,  she  cculd 
not  by  the  exercise  of  ordinary  care  have  avoided   its  conse- 
quences, then  she  did  not  by  her  own  negligence  contribate 
to  the  injuries  which  she  sustained,  and  her  damages  should 
not  have  been  diminished  at  all.     The  law  of  contributory 
negligence  is  not  applicable  to  a  casein  which  the  facts  show 
that  the  person  injured  did  not  fail  to  exercise  ordinary  care 
before  the  negligence  of  the  defendant  was  either  apparent  or 
should  have  been  apprehended  by  him,   and  could  not  after 
that  time  have  avoided  the  consequences  of  such  negligence 
by  the  exercise  of  ordinary  care.     This  we  understand  to  be 
the  doctrine  laid  down  in  Western  &  Atlantic  Railroad  Com- 
pany V.  Ferguson,  supra,  where  Mr.  Justice  Cobb,  speaking 
for  the  court,  said:    '^From  the  expressions  used  and  rulings 
made  in  the  cases  cited  (and  there  are  many  others  where 
similar  expressions  are  used  and  similar  rulings  made)»  the 
rule  of  force  with  reference  to  the  subject  under  investigation 
seems  to  be  well  settled,  and  may  be  thus  stated :    The  duty 
imposed  by  law  upon  all  persons  to  exercise  ordinary  care  to 
avoid  the*  consequences  of  another's  negligence  does   not 
arise  until  the  negligence  of  such  other  is  existing  and  is 
apparent,  or  the  circumstances  are  such  that  an  ordinarily 
prudent  person  would  have  reason  to  apprehend  its  existence. 
In  such  cases,  and  in  such  cases  only,  does  the  failure  to  exer- 
cise ordinary  care  to  escape  the  consequences  of  negligence 
entirely  defeat  a  recovery.     In  other  cases — that  is,  where  the 
person  injured  by  the  negligence  of  another  is  at  fault  him- 
self, in  that  he  did  not,  before  the  negligence  of  the  other 
became  apparent,  or  before  the  time  arrived  when  as  an  ordi- 
narily prudent  person  it  should  have  appeared  to  him  that 
there  was  reason  to  apprehend  its  existence,   observe  that 
amount  of  care  and  diligence  which  would  be  observed  under 
like  circumstances  by  an  ordinarily  prudent  person — such 
fault  or  failure  to  exercise  due  care  and  diligence  at  such  a 
time  would  not    entirely  preclude  a  recovery,   but  would 
authorize  the  jury  to  diminish  the  damages  'in  proportion  to 
the  amount  of  default  attributable  to'  the  person  injured.'' 
5.  Another  exception  to  this  charge  is  that  ''the  charge 
gives  the  jury  permission  to  reduce  the  verdict  for  plaintiff's 
want  of  care,   but  does  not  instruct  them  that  it  shall  be 
done,"  and  that  "the  jury  should  have  been  instructed  that 
any  fault  on  the  part  of  the  plaintiff  would  require  that  the 
damages  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  her."     We  think  this  ex- 
ception is  well  taken.    The  Civil  Code  of  1895  (section  2322) 
provides:  "If  the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recover,   but  the 
damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  default  attributable  to  him."     It  is  contended  by 
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counsel  for  defendant  in  error  that  the  word  ^^authorize/'  as 
used  by  the  court  in  the  expression  ''bat  would  authorize  the 
joiy  to  diminish  the  damages,"  etc.,  is  equivalent  to  ''re- 
quire," and,  therefore,  that  this  exception  is  not  sound. 
This  very  question  was  raised  in  Georgia  Railroad  v.  Pitt- 
man,  73  Ga.  32s,  and  it  was  there  held  that:  "Although  the 
conrt  charged  that,  if  the  officers  of  the  railroad  and  the  de- 
ceased were  both  at  fault,  the  jury  'would  be  authorized  to 
make  such  reasonable  deduction,'  yet  where,  in  the  same  con- 
nection, he  charged  the  rule  of  contributory  negligence  in 
the  language  of  the  statute,  that  'the  damages  shall  be 
diminished  by  the  jury,'  there  was  no  error  which  requires  a 
new  trial."  In  the  opinion  Chief  Justice  Jackson  said: 
"The  error  alleged  in  the  twelfth  ground  struck  us  with  some 
force  during  the  argument,  but  on  examination  of  the  whole 
charge  it  disappears."  Then,  after  stating  that  the  point  was 
that  the  court  "merely  authorized  the  jury  to  do  what  the  stat- 
ute made  imperative  upon  them,"  and  showing  that  the  full 
charge  did  "tell  the  jury  what  the  law  is,  a  few  paragraphs 
before  this  excepted  to,"  he  concludes  that  as  the  court  gave 
the  law,  "its  imperative  requirement,  as  their  authority,  the 
plaintifE  in  error  was  not  hurt  by  the  language  excepted  to." 
The  question  came  up  again  in  Krogg  v.  Atlanta  &  West 
Point  Railroad  Company,  77  Ga.  202,  4  Am.  St.  Rep.  77,  and 
it  was  held  that  "while  in  one  part  of  the  charge  the  judge 
erroneously  stated  that  the  jury  would  be  authorized  to  reduce 
the  damages  if  they  saw  proper,  yet  in  other  portions  of  the 
charge  this  inaccuracy  was  corrected,  and  no  harm  resulted 
from  it."  Judge  Blandford,  who  delivered  the  opinion,  said: 
"It  is  further  contended  that  the  court  below  committed 
manifest  error  in  instructing  the  jury  that  they  'would  be 
authorized  to  reduce  the  damages,'  etc.,  if  they  see  proper. 
We  think  this  charge  is  objectionable,  in  that  it  turns  the 
jury  loose  to  do  as  they  pleased,  and  we  think  the  court 
should  hold  them  well  in  hand;  but  we  held  in  Georgia  Rail- 
road V.  Pittman,  73  Ga.  325,  that  such  a  charge  as  this  was 
cured  by  other  portions  of  the  charge,  in  which  the  court 
confined  the  jury  to  their  duty  as  to  their  finding.  Imme- 
diately after  the  charge  complained  of  follow  two  charges  by 
the  conrt,  the  same  being  requests  of  the  defendants'  coun- 
sel, and  these  requests  corrected  the  looseness  of  the  charge 
complained  of;  so  we  think  no  harm  resulted  from  the 
charge."  It  will  be  seen  that  in  each  of  these  cases  ^  charge 
of  the  court  similar  to  the  one  now  under  review  was  held  to 
be  erroneous,  but  that  the  error  contained  therein  was  harm- 
less when  such  instruction  was  modified  and  explained  by 
other  portions  of  the  charge  wherein  the  law  contained  in 
the  statute  was  correctly  given  to  the  jury.  In  the  present 
case  the  trial  judge  failed  to  give  the  jury  any  other  instruc- 
tion whatever  upon  this  particular  subject,  and  so  this  par- 
ticular instruction  went  before  them  without  modification  or 
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explanation.  As  said  by  Judge  Hopkins,  in  the  Law  of  Per- 
sonal Injuries,  §  208,  ''The  section  [2322]  is  imperative,  and 
the  court  should  hold  the  jury  to  it."  The  jury  were  not 
held  to  it  by  the  charge  in  the  present  case,  as  they  might 
well  have  believed  that,  while  they  were  authorized  to 
diminish  the  plaintifi's  damages  in  proportion  to  her  negli- 
gence, they  were  not  required  to  do  so. 

6.  The  court  charged  the  jury  that  ''no  person  shall  re- 
cover damages  from  a  railroad  company  for  injury  to  himself 
or  his  property,  where  the  same  is  done  by  his  consent  or  is 
caused  by  his  own  negligence."  This  principle  is  laid  down 
in  this  exact  language  in  Civ.  Code  1895,  §  2322.  The  court 
then  immediately  gave  the  instruction,  which  we  have  been 
considering,  relative  to  the  duty  to  exercise  ordinary  care  to 
avoid  the  consequences  of  another's  negligence.  One 
ground  of  the  motion  for  a  new  trial  is  that  it  was  error  for 
the  court  to  give  these  different  rules  of  law  in  connection 
with  each  other,  without  further  explanation.  While  the 
court  failed  to  charge  the  jury  the  principle  contained  in  Civ. 
Code  1895,  §  3830,  that,  "if  the  plaintifi  by  ordinary  care 
could  have  avoided  the  consequences  to  himself  of  the  de- 
fendant's negligence,  he  is  not  entitled  to  recover,"  what 
the  court  did  charge  in  reference  to  the  time  when  the  duty 
to  exercise  such  care  to  avoid  the  consequences  of  the  negli- 
gence of  another  arises  was  applicable  only  to  the  last-quoted 
section  of  the  Civil  Code.  It  has  been  frequently  held  that 
sections  2322  and  3830  involve  separate  and  distinct  defenses 
to  cases  of  this  character.  For  this  reason,  it  has  also  been 
repeatedly  held  that  to  charge  them  in  immediate  connection 
with  each  other,  without  any  explanation  of  their  different 
meanings,  is  error.  Savannah,  Florida  &  Western  Ry.  Co. 
V.  Hatcher,  118  Ga.  273,  45  S.  E.  239,  and  cases  cited.  If 
the  two  sections  should  not  be  charged  in  immediate  connec- 
tion, without  proper  explanation,  it  follows  that  a  principle 
which  is  applicable  to  only  one  of  them  should  not,  without 
appropriate  explanation,  be  given  in  charge  in  immediate 
connection  with  the  other.  We  will  not  say,  however,  that 
the  charge  complained  of  was  for  this  reason  necessarily  so 
confusing  as  to  be  cause  for  a  new  trial. 

7.  Another  ground  of  the  motion  for  a  new  trial  is  that  the 
court  erred  in  failing  to  charge  the  jury  that  if  the  plaintifi, 
by  the  exercise  of  ordinary  care,  could  have  avoided  the 
consequences  of  the  defendant's  negligence,  she  could  not 
recover.  Under  the  evidence  in  this  case,  the  court  should 
have  given  this  principle  of  law  in  charge  to  the  jury,  and 
this  ground  of  the  motion  alone  was  su£Bcient  to  require  the 
grant  of  a  new  trial.  Upon  proof  of  the  injury  by  the  run- 
ning of  the  defendant's  locomotives  and  cars,  a  presumption 
of  negligence  arose  against  the  company,  and  this  presump- 
tion was  not  removed,  because  the  company  failed  to  show 
that  its  agents  had  "exercised  all  ordinary  and  reasonable 
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care  and  diligence."  It  failed  to  show  that  it  had  complied 
with  the  statutory  requirements  applicable  to  railroad  trains 
approaching  public  crossings.  Consequently,  as  the  case 
went  before  the  jury,  the  defendant  was  bound  to  be  liable  to 
the  plaintiff  to  some  extent,  unless  the  evidence  disclosed 
that  the  plaintiff,  by  the  exercise  of  ordinary  care,  could 
have  avoided  the  consequences  to  herself  oi  the  negligence 
of  the  defendant.  As  the  defendant  contended  that  it  was 
not  liable  at  all,  and  relied,  as  it  was  obliged  to  do  under 
such  circumstances,  upon  the  theory  that  the  plaintiff  could 
have  avoided  the  consequences  of  its  negligence  by  the  exer- 
cise of  ordinary  care,  the  failure  of  the  court  to  charge  the 
law  upon  this  subject  deprived  the  defendant  of  its  main  de- 
fense. Counsel  for  the  defendant  in  error  contend  that  this 
was  not  an  issue  in  the  case,  because  the  defendant's  answer 
did  not  set  up  any  contributory  negligence;  that  it  did  not 
set  up  either  want  of  ordinary  care  on  the  part  of  the  plain- 
tiff or  negligence  by  the  plaintiff,  but  merely  denied  the  alle- 
gations in  the  plaintiff's  petition,  which  simply  amounts  to  a 
denial  of  the  facts  as  charged,  and  to  a  denial  of  the  negli- 
gence charged  against  the  defendant.  The  plaintiff  alleged 
that  she  drove  the  buggy  in  which  she  was  riding,  in  the  ex- 
ercise of  due  care,  toward  the  railroad  crossing  where  the 
collision  occurred  which  caused  her  injuries,  and  the  defend- 
ant denied  this.  So,  even  under  the  pleadings,  the  parties 
were  at  issue  upon  the  question  of  due  care  by  the  plaintiff 
in  driving  upon  the  railroad  crossing  at  the  time  that  she  did. 
Besides,  the  defendant  by  its  plea  certainly  denied  any  lia- 
bility to  the  plaintiff;  and  if  the  jury,  from  the  evidence  be- 
fore them,  could  have  found  that,  notwithstanding  the 
negligence  of  the  defendant,  the  plaintiff,  by  the  ex- 
ercise of  ordinary  care,  could  have  avoided  the  con- 
sequences to  her  of  such  negligence,  the  law  applicable 
to  such  a  state  of  facts  was  directly  involved  in  the 
case,  and  the  court  should  have  given  it  in  charge  to 
the  jury.  In  Atlanta  Railway  &  Power  Co.  v.  Gaston,  ii8 
Ga.  418,  45  S.  £.  508,  it  was  held  that  where  the  evidence 
was  conflicting,  ''but  there  was  testimony  from  which  the 
jury  could  have  found  that  both  parties  were  in  the  exercise 
of  ordinary  care  and  that  the  injury  was  the  result  of  a 
casualty,  it  was  error  not  to  charge  that  the  defendant  could 
relieve  itself  of  the  statutory  presumption  by  showing  that 
neither  party  was  to  blame  and  that  the  damage  was  the  re- 
sult of  a  pure  accident/*  In  the  opinion,  Mr.  Justice  Lamar 
said:  ''But  the  mutual  criminations  and  recriminations  are 
not  necessarily  exhaustive  of  the  substantial  issues  raised  by 
the  evidence,  and  as  to  which  the  jury  must  be  instructed. 
Here  it  could  have  found  that  neither  was  to  blame,  and, 
that  being  true,  it  was  requisite  to  charge  what  would  be  the 
result  of  such  a  finding.  The  failure  to  so  charge  deprived 
the  company  of  the  benefit  of  a  substantial  defense."    Of 
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course,  there  is  no  merit  in  the  contention  that  the  failure  of 
the  defendant  to  submit  to  the  court  a  written  request  to 
charge  the  legal  principle  involved  in  this  ground  of  the 
motion  disposes  of  the  ground.  ''Where  the  judge  gives  in 
charge  substantially  the  law  governing  the  case,  if  more 
specific  instructions  on  any  point  are  desired,  they  should  be 
asked;  but  the  law  of  the  case  must  be  given  to  the  jury  to 
the  extent  of  covering  the  substantial  issues  made  by  the 
evidence,  whether  requested  or  not,  or  whether  the  attention 
of  the  court  be  called  thereto  or  not;  otherwise  the  verdict 
will  be  set  aside."  Central  Railroad  v.  Harris,  76  Ga.  501, 
and  cases  cited;  Strickland  v.  State,  98  Ga.  84,  25  S.  E.  908; 
Chattanooga  R.  Co.  v.  Voils,  113  Ga.  361,  38  S.  £.  819. 

8.  The  able  and  ingenious  counsel  for  the  defendant  in 
error  seeks  to  show  that  the  court  did  give  the  principle  in 
question  in  charge  to  the  jury,  when,  in  the  beginning  of  his 
instructions,  he  stated  to  the  jury  the  respective  contentions 
of  the  parties.  It  is  one  thing  to  state  what  a  party  con- 
tends, and  another  and  a  very  different  thing  to  state  the  law 
applicable  to  such  contention.  To  state  to  the  jury,  as  the 
court  did,  that  the  defendant  contended  that  it  had  not  ''been 
guilty  of  any  neglect,  and  that  if  the  plaintifi  was  hurt  it 
was  done  under  such  ':ircumstances  that  the  plaintiff,  by  the 
exercise  of  ordinary  care  and  diligence,  could  have  avoided 
any  injury,  if  in  fact  she  was  injured,  and  that  therefore  the 
defendant  [was]  not  liable,"  was  far  from  being  equivalent  to 
charging  the  law  laid  down  in  Civ.  Code  1895,  §  383a 

9.  Nor  can  we  agree  with  counsel  that  the  charging  of  the 
principle  laid  down  in  section  2322,  that  ''no  person  shall  re- 
cover damage  of  a  railroad  company  for  injury  to  him  or  his 
property  where  the  same  is  done  by  his  consent,  or  is  caused 
by  his  own  negligence,"  was  equivalent  to  charging  the  prin- 
ciple contained  in  section  3830.  This  has  been  expressly  ruled 
by  this  court.  In  Central  Railroad  v.  Harris,  supra,  which 
was  a  suit  by  a  wife  for  the  homicide  of  her  husband,  it  was 
held  "that  the  defendant  was  entitled  to  have  submitted  to 
the  jury  both  the  question  whether  the  plaintiff's  husband 
caused  the  injury  solely  by  his  own  negligence,  and  also 
whether,  by  the  use  of  ordinary  care,  he  could  have  avoided 
the  consequences  to  himself  caused  by  the  defendant's  negli- 
gence." In  the  opinion  (page  508,  76  Ga.)  Chief  Justice 
Jackson  said:  "The  railroad  company  had  two  defenses  in 
this  case,  either  of  which  would  bar  any  recovery  by  the 
plaintiff.  One  is  that  the  plaintiff's  husband  caused  the 
killing  by  his  own  negligence;  the  other  is  that  the  plaintiff's 
husband  could  have  avoided  the  consequence  of  the  company's 
negligence  by  ordinary  care.  The  first  is  found  in  section 
3034  of  the  Code  [now  section  2322];  the  last  in  section  2972 
[now  section  3830].  The  two  defenses  are  not  the  same.  They 
are  not  identical. ' '  He  then  points  out  the  difference  between 
the  two.     This  ruling  was  followed,  at  the  same  term  of  the 
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conrt,  in  Central  Railroad  v.  Thompson,  76  Ga.  770  (9). 
The  difference  between  these  two  sections  of  the  Code  bad 
been  previously  pointed  ont  and  discassed  in  the  concarring 
opinion  of  Justices  Jackson  and  Blandford  in  Savannah, 
Florida  &  Western  Ry.  Co.  v.  Stewart,  71  Ga.  429,  where 
they  held  (page  447,  71  Ga.)that  '^tbe  two  sections  ought  not 
to  be  construed  as  the  same,  but  in  pari  materia  as  separate 
defenses."  We  have  seen  that  even  to  charge  these  separate 
sections  of  the  Civil  Code  in  immediate  connection  with 
each  other,  and  without  explanation  as  to  their  different 
meanings,  is  erroneous. 

10.  Complaint  is  made  in  the  motion  for  a  new  trial  of  a 
lengthy  excerpt  from  the  charge  of  the  court  in  reference  to 
the  Carlisle  Mortality  Table,  which  was  introduced  in  evi- 
dence by  the  plaintiff;  the  assignment  of  error  being  that 
''this  charge  was  not  authorized  by  the  facts  in  evidence,  and 
that  it  was  calculated  to  mislead  the  jury."  Under  the 
decision  of  this  court  in  Macon,  Dublin  &  Savannah  Rail- 
road Co.  V.  Moore,  99  Ga.  229,  25  S.  E.  460,  instructions  in 
reference  to  the  mortality  table  and  its  use  by  the  jury  were 
erroneous.  It  was  there  held :  ''On  the  trial  of  an  action  for 
personal  injuries  alleged  to  be  permanent,  mortality  tables 
are  not  proper  evidence,  and  instructions  as  to  their  use  are 
inappropriate,  unless  there  be  some  evidence  as  to  the  value 
of  the  plaintiff's  services  or  capacity  to  earn  money."  See, 
also,  Chicago,  Burlington  &  Quincy  R.  Co.  v.  Johnson,  36 
111.  App.  564.  In  the  present  case,  as  we  have  seen,  the 
plaintiff  did  not  even  undertake  to  show  the  value  of  her 
services  or  her  capacity  to  earn  money. 

11.  Complaint  was  also  made  in  the  motion  of  the  refusal 
of  the  court  to  exclude,  as  hearsay,  certain  testimony  of  Dr. 
Earnest,  a  physician  who  attended  and  treated  the  plaintiff, 
and  whose  depositions  were  taken  and  introduced  in  her  be- 
half. The  testimony  in  question  was  that  the  plaintiff  ''com- 
plained of  backache  and  pains  in  her  hips,"  and  also  of  other 
physical  ailments,  and  his  statement  that  the  evidence  of 
some  inflammatory  trouble  having  existed  consisted  in  the 
presence  of  some  adhesions  and  some  deposits  in  the  broad 
ligaments,  "and  in  the  history  given  me  by  the  patient  her- 
self of  her  having  suffered  certain  pains  for  a  considerable 
period  past" — the  quoted  words  being  the  testimony  objected 
to.  The  witness  had  not  been  called  in  by  the  plaintiff  to 
examine  her  for  the  purpose  of  qualifying  himself  to  testify 
as  a  witness  in  her  behalf,  nor  was  he  called  in  after  suit 
brought,  but  he  attended,  examined,  and  treated  her,  as  his 
patient,  some  months  before  the  suit  was  instituted.  We 
have  devoted  considerable  time  and  investigation  to  the 
question  here  presented,  and  have  examined  a  great  number 
of  cases  in  which,  in  one  form  or  another,  the  question  of  the 
admissibility  of  statements  of  this  character,  made  by  one 
person  to  another,  has  been  presented  and  determined.     We 
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find  that  practically  all  of  the  courts  in  which  the  ques- 
tion has  arisen  hold  that  statements  of  present  pain  and 
sufiering,  made   before  suit  brought,   by  a  patient  to   his 
physician  who  has  been  called  in  solely  for  the  purpose  of 
examining,  advising,  and  treating  him,  may  be  given  in  evi- 
dence by  such  physician,  when  called  as  an  expert  witness, 
as  part  of  the  facts  upon  which  he  bases  his  opinion  as  to  the 
nature  and  extent  of  the  patient's  injuries  or  disease.     As   to 
the  admissibility  of  statements  of  past  pains  or  sensations, 
made  by  a  patient  to  his  physician,  there  is  a  decided  con- 
flict in  the  rulings  of  the  courts,   some  holding  that  such 
statements  are  inadmissible,  while  others  hold  that  it  is  ad- 
missible for  the  physician  to  testify  to  them  when  giving  his 
opinion  as  an  expert  to  the  jury.     The  weight  of  outside 
authority,  however,  seems  to  be  that  statements  or  narratives 
of  past   pains    and    symptoms  made  by  a  patient  to   bis 
physician  are  inadmissible.     Some  of  the  courts,   impressed 
with  the  danger  of  opening  the  door  of  evidence  for  the  ad- 
mission of  hearsay  testimony,  particularly  in  cases  in  which 
the  hearsay  statement  may  be  of  a  self  serving  nature,  hold 
that  statements  of  the  above  character,  even  when  made   by 
a  patient  to  his  physician,  are  not  admissible  if  made  after 
suit  brought  by  the  patient  for  his  injuries.     Others  hold  that 
they  are  not  admissible  if  made  to  a  physician  or  surgeon 
called  for  the  sole  purpose  of  qualifying  himself  to  testify,  as 
an  expert,  in  behalf  of  the  plaintiff  in  action  for  damages. 
A  few  recognize  no  such  distinction,  but  hold  that  the  fact 
that  the  statements  were  made  under  such  circumstances 
does  not  render  them  inadmissible,  but  is  merely  a  circum- 
stance to  be  taken  into  consideration  by  the  jury  in  weighing 
the  effect  of  such  statements  and  the  opinion  of  the  expert 
based  in  part  thereon.     While  we  feel  some  hesitancy  in  lay- 
ing down  a  rule  in  this  state  which  will  run  counter  to  what 
seems  to  be  the  rule  generally,  if  not  universally,    accepted 
elsewhere,  we  have  reached  the  conclusion  that  there  is  no 
sound  reason  for  making  any   exception    in    cases  of  this 
character  to  the  rule  which  excludes  hearsay  testimony.     In 
Atlanta  Street  Railway  Company  v.  Walker,  93   Ga.   462,  21 
S.  E.  48,  this  court  held  that  ''since  the  change  in  the  law 
allowing  parties  to  testify  in  their  own   behalf,"  it  is  not 
'^competent  for  a  plaintiff,  suing  for  physical  injuries,  to  prove 
by  his  wife  that  subsequently  to  their  infliction  he  frequently 
complained  to  her  of  pains  and   hurts  resulting  therefrom, 
and  stated  that  he  suffered   a  great  deal."     In  that  case  the 
complaints  were  of  present  pain  and  suffering.     In  the  opin- 
ion. Chief  Justice  Bleckley  said :    ''The  plaintiff's  wife  was 
permitted  to  testify  to  his  complaints  made  in   her  hearing. 
She  said  he  complained  of  his  side  a  great  deal;  and,   being 
told  to  state  all  his   complaints,   she  said  his  head  hurt 
him,  and  his  side  and  leg;  he  suffered  a  great  deal.     Such 
evidence  as  this,  by  a  witness  other  than  the  wife  of  a  party» 
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was  competent  and  admissible  so  long  as  the  law  excluded 
parties  from  being  witnesses  in  their  own  behalf,  but  now 
that  they  are  by  statute  competent  to  testify,  and  where,  as 
in  this  case,  the  testimony  is  heard  from  the  plaintiff  himself, 
who  knew  the  facts  of  pain  and  sufiering,  his  wife,  whose 
knowledge  of  them  was  derived  from  hearsay,  was  not  compe- 
tent to  prove  complaints  which  were  no  part  of  the  res  gestse 
of  the  injury.  The  ground  on  which  such  evidence  was 
formerly  deemed  competent  was  the  ground  of  necessity. 
That  necessity  no  longer  exists.  The  higher  and  better  evi- 
dence is  that  of  the  person  who  has  actual  knowledge  of  the 
trnth  of  the  pains  and  other  feelings  to  which  the  complaints 
relate.  This  ruling  was  followed  in  Savannah  R.  Co.  v. 
Wainwright,  99  Ga.  255,  25  S.  E.  622.  This  is  eminently 
sound  reasoning,  and  applies  as  well  in  a  case  in  which  the 
complaints  are  made  to  the  complaining  person's  physician 
as  in  a  case  in  which  they  are  made  by  a  husband  to  his  wife. 
The  decision  in  Feagin  v.  Beasley,  23  Ga.  17,  which  was  a 
suit  for  breach  of  warranty  of  the  soundness  of  a  negro  slave 
sold  by  the  defendant  to  the  plaintiff,  that  the  representa- 
tions of  the  negro  as  to  his  symptoms,  made  during  his 
medical  examination,  were  admissible,  was  made  at  a  time 
when  the  negro,  being  a  slave,  was  not  competent  to  testify 
against  a  free  white  person  (Grady  v.  State,  11  Ga.  253),  and 
his  representations  to  the  physician  and  others  were  admissi- 
ble upon  the  ground  of  necessity,  to  which  Judge  Bleckley 
refers. 

The  distinction  between  statements  of  pain  and  suffering 
made  to  a  physician  and  such  statements  made  to  any  other 
person,  so  far  as  admissibility  in  evidence  is  concerned,  has 
been  reiected  by  a  number  of  courts,  including  the  Supreme 
Court  of  the  United  States,  which  held  that:  ^'The  declara- 
tions of  a  party  himself,  to  whomsoever  made,  are  competent 
evidence,  when  confined  strictly  to  such  complaints,  expres- 
sions, and  exclamations  as  furnish  evidence  of  a  present 
existing  pain  or  malady,  to  prove  his  condition,  ills,  pains, 
and  symptoms,  whether  arising  from  sickness,  or  from  an 
injury  by  accident  or  violence.  If  made  to  a  medical  attend- 
ant, they  are  of  more  weight  than  if  made  to  another  per- 
son." Northern  Pacific  Railroad  Co.  v.  Urlin,  158  U.  S. 
271,  275,  IS  Sup.  Ct.  840,  39  L.  Ed.  977.  In  that  case  the 
statements  in  question  were  made  by  the  plaintiff  at  various 
times  to  physicians  who  subsequently  testified  in  his  behalf, 
but,  as  seen  above,  the  court  refused  to  recognize  a  distinc- 
tion, so  far  as  admissibility  in  evidence  was  concerned,  be- 
tween statements  made  to  medical  attendants  and  similar 
statements  made  to  any  one  else.  So  it  is  said,  in  Greenleaf 
on  Evidence,  that  ''the  representation  by  a  sick  person  of 
the  nature,  symptoms,  and  effects  of  the  malady  under  which 
be  is  laboring  at  the  time  are  received  as  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of  greater  weight  as 
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evidence;  but  if  made  to  any  other  person,  they  are  not  on 
that  account  rejected."  i  Gr.  Ev.  (i6th  Ed.)  §  162b.  In 
this  last  edition  of  this  work  the  editor  thereof  explains  that 
statements  of  this  character  are  not  received  as  original  evi- 
dence, but  as  exceptions  to  the  hearsay  rule;  and,  in  his 
additions  to  the  original  text,  he  speaks  of  the  limitation  of 
the  admissibility  of  such  statements  to  those  made  to  an 
attending  physician  as ''unsound  upon  precedent,  principle, 
and  policy,"  and  cites  the  following  cases,  in  which  such  lim- 
itation has  been  repudiated:  Northern  Pacific  R.  Co.  v. 
Urlin,  supra;  Hancock  Co.  v.  Leggett,  115  Ind.  547,  18  S. 
E.  53;  Chicago  R.  Co.  v.  Spilker,  134  Ind.  392,  33  N.  E.  280, 
34  N.  E.  218;  Louisville  R.  Co.  v.  Miller,  141  Ind.  S33«  S59» 
37  N.  E.  343;  Cleveland  R.  Co.  v.  Prewitt,  134  Ind.  557,  33 
N.  E.  367;  Baltimore  R.  Co.  v.  Rambo,  59  Fed.  75,  8  C.  C. 
A.  6,  16  U.  S.  App.  277;  Bagley  V.  Mason,  69  Vt.  175,  37  Atl. 
287;  Brown  v.  Mt.  Holly,  6q  Vt.  364,  38  Atl.  69.  In  the  case 
of  Rowell  V.  City  of  Lowell,  11  Gray  (Mass.)  420,  decided 
when  that  eminent  jurist  Chief  Justice  Shaw  was  at  the  head 
of  the  Supreme  Court  of  Massachusetts,  not  only  was  no  such 
distinction  made,  but  it  was  held  that,  ''in  an  action  to  re- 
cover for  personal  injuries,  a  surgeon  who  attended  and 
prescribed  for  the  plaintifi  once,  three  months  after  the  acci- 
dent, and  examined  the  injuries  again  after  the  action  was 
brought,  may  be  allowed  to  testify  to  his  opinion  of  the  plain- 
tifi's  condition,  and  the  lasting  character  of  the  injuries, 
derived  from  what  he  saw,  but  not  from  any  statements  of 
the  plaintifi."  The  ruling  of  the  court  below,  excluding  the 
opinion  of  the  surgeon,  formed  ''from  the  declarations  of  the 
patient"  when  he  visited  and  prescribed  for  her  before  suit 
was  brought,  "as  to  her  then  state  of  feeling,  and  the  exami- 
nation [he  then]  made  *  *  *  as  to  the  extent  of  the  injnry 
she  was  then  laboring  under,"  was  affirmed.  So  we  have 
eminent  authority  to  sustain  our  view  that,  if  complaints  of 
a  person  of  pain  or  other  physical  sensation  which  produce 
discomfort  or  suffering  are  admissible  in  evidence  at  all, 
there  is  no  sound  reason  for  distinguishing  between  those 
made  to  a  medical  attendant  and  those  made  to  any  one  else. 
This  being  true,  under  the  decision  of  this  court  in  Atlanta 
Street  Railway  Company  v.  Walker,  supra,  it  appears  to  us 
that  the  testimony  now  in  question  was  inadmissible. 

It  is  true  that  it  was  held  in  a  later  case  that  "exclama- 
tions or  complaints  made  by  a  person  undergoing  physical 
examination  by  a  physician  with  a  view  to  ascertaining  the 
extent  of  his  alleged  injuries,  and  apparently  made  in  re- 
sponse to  manipulations  of  the  person's  body  or  members  by 
the  physician,  are  admissible  in  evidence,  though  such  per- 
son was  not  under  the  treatment  of  this  particular  physician, 
and  the  examination  was  being  made  solely  for  the  purpose 
indicated.  Whether  or  not  the  exclamations  were  involun- 
tary, or  the  complaints  were  bona  fide,  is  for  determination 
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by  the  jury  under  all  the  evideoce  submitted/'  Broyles  v. 
Prisock,  97  Ga.  643,  25  S.  E.  389.  But  the  rulias  id  that 
case  yms  put  upon  the  ground  that  '^complaints  of  pain  which 
are  naade  apparently  in  response  to  manipulation  of  the  per- 
son do  not  come  within  the  rule  which  excludes  hearsay  and 
self-serving  declarations,  and  it  is  not  necessary,  in  order  to 
render  them  admissible,  that  they  should  be  made  to  a 
physician  for  the  purpose  of  treatment.  Such  complaints 
are  regarded  as  manifestations  of  pain,  as  part  of  the  res 
gestae  of  the  pain,  and  are  not  classed  with  mere  descriptive 
statements."  There  complaints  of  pain,  made  in  response 
to  and  co-incident  with  manipulations  of  the  complaining 
person's  body,  were  treated  as  being  equivalent  to  involun- 
tary exclamations  of  pain,  convulsive  movements  of  the  body, 
flinching,  or  screaming  when  a  particular  portion  of  the  body 
is  pressed  or  touched,  or  other  physical  manifestations  of 
bodily  suffering.  If  they  had  not  been  put  upon  this  ground, 
this  decision  would  have  been  clearly  in  conflict  with  the  one 
rendered  in  Atlanta  Street  Railway  Company  v.  Walker, 
supra,  and  it  was  upon  this  ground  that  the  two  cases  were 
then  distinguished.  There  is,  however,  a  still  later  decision 
of  this  court,  in  which  the  writer  participated,  which  we 
have  found  it  hard  to  reconcile  with  the  case  cited  from  93 
Ga.,  21  S.  E.  We  refer  to  the  ruling  in  Powell  v.  State, 
loi  Ga.  9.  29  S.  E.  309,  65  Am.  St.  Rep.  277f  where  it  was 
held:  '^Evidence  of  pain  and  sufiering  by  the  accused  on 
trial  for  murder,  and  who  alleges  in  his  defense  that  he  was 
attacked  and  beaten  by  the  deceased,  is  admissible,  if  confined 
to  a  reasonable  period  of  time  elapsing  after  the  homicide; 
and  exclamations  or  expressions  indicating  the  existence  of 
present  pain  and  sufiering,  made  by  him  on  the  same  day  of 
the  homicide,  whether  given  in  the  course  of  a  medical  exam- 
ination or  while  describing  his  particular  pain  or  trouble  to 
another,  are  entitled  to  go  to  the  jury.  Such  complaints 
may  or  not  have  probative  value;  but  of  this  the  jury,  under 
the  circamstances  of  each  case,  must  decide.'*  The  evidence 
the  admissibility  of  which  was  ruled  upon  in  that  case  was 
that  the  accused,  when  seen  and  examined  by  a  nonexpert  at 
the  jail  on  the  day  of  the  homicide,  had  on  one  side  of  his 
neck  a  print  that  looked  like  the  print  of  two  fingers,  and 
that  ''he  was  complaining  of  being  sore,"  that  ''he  was  just 
complaining  of  his  throat  being  sore."  It  did  not  appear 
that  these  complaints  were  in  the  nature  of  involuntary 
exclamations,  indicating  pain,  made  in  response  to  pressure 
upon  the  throat  or  otherwise;  but,  from  the  report  of  the 
testimony  then  in  question,  it  merely  appears  that  "he  was 
JDSt  complaining  of  his  throat  being  sore,"  and  it  seems  to  be 
evident  that  they  were  not  made  so  near  in  point  of  time  to 
the  homicide  as  to  be  considered  part  of  the  res  gestae  of  the 
rencounter  which  resulted  in  the  killing.  So  that  case,  but 
for    the    above-cited    older,    conflicting,    and    necessarily 
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controlling  decision,  would  be  authority  for  holding  that  evi- 
dence as  to  complaints  of  present  existing  pain  would  be  ad- 
missible, and  the  statement  of  the  physician  that  the  plaintiff 
complained  of  backache  and  pains  in  her  hips  would  be 
prima  facie  admissible,  such  complaints  apparently  referring 
to  pains  existing  at  the  time  when  the  statements  were  made 
to  the  physician.  But  even  this  was  not  admissible  under 
the  ruling  in  the  older  case.  The  rest  of  .the  testimony  ob- 
jected to  was  clearly  inadmissible,  because  it  referred  to 
statements  by  the  plaintiff  of  past  sensations  and  symptoms. 
It  will  be  observed  that  in  neither  Broyles  v.  Prisock  nor 
Powell  V.  State  was  any  distinction  made  between  com- 
plaints of  pain  and  suffering  made  by  a  patient  to  bis 
physician  and  such  complaints  made  to  any  other  person.  In 
an  able  and  instructive  article  on  '^ Declarations  of  Pain  and 
Suffering,"  in  22  Central  Law  Journal,  509,  ^14,  the  writer 
well  says:  ^'Nothing  is  better  settled  than  the  rule  that, 
when  a  witness  can  be  called  by  a  party,  that  party  will 
not  be  permitted  to  prove  his  unsworn  declarations.  That 
which  a  plaintiff  can  prove  by  his  own  sworn  statements, 
being  a  competent  witness,  he  is  not  permitted  to  prove  by 
statements  which  are  unsworn.  His  declarations  as  part  of 
the  res  gestae  of  some  subject  of  inquiry  may  be  proved,  but 
otherwise  they  are  incompetent.  It  is  difficult  to  see  bow 
spoken  declarations  or  representations  of  existing  pain  can 
be  a  part  of  the  res  gestae  of  such  pain.  If  the  pain  is  not  an 
act,  they  are  not  declarations  accompanying  an  act.  Nor 
can  we  regard  such  descriptive  statements  of  present  pain  as 
the  natural  language  of  such  pain.  The  greatest  sufferers 
seldom  say  they  suffer  for  the  purpose  of  indicating  their 
pain.  Such  declarations  are  not  admissible  merely  because 
they  accompany  the  act  of  the  party  in  submitting  himself  to 
examination,  for  it  is  the  existence  of  the  pain,  of  a  bodily 
condition  or  sensation,  not  the  fact  that  a  doctor  examined 
the  person,  that  is  the  subject  inquired  about.  This  applies 
equally  to  examinations  made  by  physicians  for  the  purpose 
of  treatment,  or  to  qualify  themselves  to  testify  as  expert 
witnesses." 

12.  The  conductor  of  the  train  testified  in  behalf  of  the 
defendant  that,  upon  approaching  the  crossing  where  the 
collision  occurred,  the  engineer  of  the  train  gave  two  long 
and  two  short  blasts  of  the  whistle,  and,  upon  cross-exami- 
nation, he  was  asked  the  following  question:  ''Did  you  blow 
at  all  the  road  crossings  up  and  down  the  track  on  that 
occasion.^"  This  question  was  objected  to  by  the  defendant, 
upon  the  ground  that  it  was  irrelevant,  and  the  objection 
was  overruled  by  the  court.  The  witness  answered,  ''Yes, 
sir,"  but,  upon  the  question  being  repeated,  he  answered  that 
he  did  not  know.  In  the  motion  for  a  new  trial  error  was 
assigned  upon  this  ruling  of  the  court.  The  facts  with  refer- 
ence to  the  blowing  or  nonblowing  of  the  whistle  of  the 
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locomotive  of  this  particular  train  at  other  crossiogs  on  that 
day  were  clearly  irrelevant  to  the  issues  on  trial,  but  the 
plaintiff  had  the  right,  upon  cross-examination,  to  test  the 
recollection  of  the  witness  as  to  the  blowing  of  the  whistle  at 
other  crossings.  It  would  have  been  perfectly  competent  to 
have  asked  the  witness  if  he  remembered  whether  the  whistle 
was  blown  at  all  the  other  crossings,  or  to  have  asked  if  he 
remembered  whether  it  was  sounded  at  other  named  crossings. 
While  it  may  be  that  the  particular  question  propounded  was 
in  itself  objectionable,  the  testimony  which  it  elicited  gave 
the  defendant  no  legal  cause  to  complain  of  the  ruling  of  the 
coart.  The  first  answer  to  the  question  was  favorable  to  the 
defendant,  and  the  fact  stated  in  the  second  was  merely  in 
reference  to  the  witness's  memory. 

Judgment  reversed.    All  the  Justices  concur. 


DIXON  V.  NORTHE5RN  PAC.  RY.  CO. 

(Supreme  Court  of  Washington,  March  4, 1905.) 

[79  Pac.  Rep.  943.] 

Trespassers — Ejection  —  Authority  of  Brakemsn  —  Wrongful  Acts — 
Liability.* 
A  l>rakeman  on  a  freig'ht  train  has  prima  facie  implied  authority  to 
eject  a  trespasser  thereon,  so  that  the  railway  company  is  liable  for 
injuries  sustained  by  such  trespasser,  resulting^  from  the  brakeman's 
improper  manner  of  ejection,  thou/irh  the  acts  were  wanton  and  reck- 
less ii  unaccompanied  by  an  independent  malicious  purpose  of  his  own. 

Seme — Same— Res  Gestae. 

Wliere  a  brakeman  on  a  f reif^ht  train  ejected  plaintiff  therefrom  in 
sncli  a  manner  that  he  fell  and  his  arm  was  run  over,  evidence  of  a 
statement  made  by  plaintiff  not  more  than  five  or  ten  minutes  after  the 
accident  happened,  when  he  was  holding^  his  arm  and  cryingr  to  the 
effect  that  the  brakeman  kicked  him  off  the  train,  was  admissible  as  res 


Seme — Same— Hesrsay  Testimony.! 

In  an  action  for  injuries  to  a  trespasser  by  his  ejection  from  a  freight 
tra.in,  statements  made  to  a  witness  by  a  stranger,  who  could  not  be 
foiuid  at  the  time  of  the  trial,  and  who  was  in  no  way  connected  with 
the  accident,  though  made  at  the  time  and  place  of  the  accident,  as  to 
ho^r  it  occurred,  were  hearsay  and  inadmissible. 

*Aa  to  whether  it  is  within  the  implied  authority  of  a  brakeman  to 
eject  trespassers  from  trains,  see  foot-notes  appended  to  McKeon  v. 
New  York,  etc.,  R.  Co.  (Mass.),  8  R.  R.  R.  375,  31  Am.  8l  Eng.  R.  Cas.* 
N.  S.,  375. 

As  to  the  liability  of  a  railroad  company  for  the  improper  manner  in 
which  a  trespasser  is  ejected  from  a  train,  see  foot-notes  appended  to 
Powell  V.  Brie  R.  Co.  (N.  J.),  13  R.  R.  R.  615,  36  Am.  St  Bug.  R.  Cas.« 
N.  S..  615. 

f  For  authorities  in  this  series  on  the  question  whether  statements  of 
injured  persons  are  res  gestae,  see  foot-note  appended  to  Williams  v. 
Southern  Ry.  (S.  Car.),  12  R.  R.  R.  604,  35  Am.  &  Eng.  R.  Cas.,  N.  S.« 
604,  where  sUl  the  preceding  authorities  in  this  series  are  collected. 
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Appeal  from  Superior  Coart,  Thurston  County;  O.  V. 
Linn,  Judge. 

Action  by  Charles  H.  Dixon,  a  minor,  by  M.  G.  Roya]»  his 
guardian  ad  litem,  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

B.  S.  Grosscup  and  A.  G.  Avery,  for  appellant. 
Troy  &  Falknor,  for  respondent. 

DUNBAR,  J.  This  action  was  brought  in  behalf  of  one 
Dixon,  to  recover  damages  for  the  alleged  wanton  and  will- 
ful act  of  a  brakeman  in  kicking  him  from  a  moving  train, 
resulting  in  injuries  necessitating  the  amputation  of  his  arm. 
Dixon  was  a  boy  about  i8  years  old,  and  was  beating  bis 
way  on  a  freight  train  from  Portland  to  Tacomo,  riding  on 
the  bumpers  six  or  seven  cars  back  from  the  engine.  The 
train  reached  Centralia  about  2  o'clock  in  the  morning  of  July 
3»  1903,  stopped  a  few  minutes,  and  then  pulled  out.  After 
going  two  or  three  hundred  yards  from  the  depot,  a  brake- 
man  came  over  the  cars,  and  asked  Dixon  if  he  had  any 
money,  and,  being  told  that  he  had  none,  swore  at  him  and 
told  him  to  get  ofi.  He  answered  that  the  train  was  going 
too  fast,  and   he  could  not  get  o0,  and  the  brakeman  said, 

"Now,  you  son  of  a  b ,  get  off,"  and  thereupon  stepped 

on  his  fingers  (Dixon  was  holding  on  the  car  ladder),  and 
kicked  him  loose,  kicking  him  on  the  head  and  shoulders 
several  times,  oy  reason  of  such  treatment  he  was  forced 
to  let  go  of  his  hold  on  the  ladder,  and  fell  down  on^the 
track,  the  wheels  of  the  car  running  over  his  arm  and  mang- 
ling it  so  that  amputation  was  necessary.  This  was  the 
testimony  of  Dixon,  which  was  denied  by  the  trainmen,  but 
was  a  question  that  was  submitted  to  the  discretion  of  the 
jury,  and  may  be  considered  a  fact  established  in  the  case. 
Upon  trial  the  jury  brought  in  a  verdict  for  plaintiff  in  the 
sum  of  $1,999. 

It  is  assigned  that  the  court  erred  (i)  in  denying  defendant's 
motion  for  nonsuit  made  at  the  close  of  the  testimony;  (2)  in 
denying  defendant's  motion  for  a  new  trial,  made  upon  the 
grounds,  among  others,  that  the  evidence  was  insufficient  to 
justify  the  verdict,  and  that  the  verdict  was  against  the  law; 
{3)  in  allowing  the  witness  Scheeike  and  the  witness  Reisinger 
to  testify,  over  the  objection  of  defendant,  to  statements 
made  by  plaintiff  after  the  accident,  to  the  effect  that  '^that 

son  of  a  b of  a  brakeman  kicked  him  ofi  the  train" ;  (4)  in 

refusing  to  allow  the  witness  Shields  to  testify  to  statements 
made  to  him  by  a  stranger,  at  the  time  and  place  of  the  acci- 
dent, as  to  the  manner  in  which  it  occurred. 

The  question  involved  in  the  first  and  second  assignments, 
which  are  argued  together  in  appellant's  brief,  raises  the 
question  of  the  responsibility  of  a  railroad  company  for  the 
wanton  and  willful  act  of  a  brakeman  resulting  in  injury  to  a 
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trespasser,  in  the  absence  of  evidence  showing  that  the 
brakeman's  act  was  within  the  scope  of  his  employment. 
It  is  eai^nestly  contended  by  the  respondent,  with  seme  de- 
snree  of  reason,  that  this  question  cannot  be  raised  in  this 
conrt  by  the  appellant,  it  not  having  been  raised  in  the  lower 
court.  With  the  view  we  take  of  the  merits  of  the  case,  it  is 
not  necessary,  in  the  respondent's  interest,  to  discuss  this 
question,  and  we  mention  it  only  to  prevent  the  claim  which 
might  be  made  in  some  future  case,  that,  under  the  doctrine 
of  this  case,  the  court  had  retreated  from  the  position  which 
it  has  uniformly  taken— that  a  case  must  be  tried  in  this 
conrt  upon  the  same  theory  on  which  it  was  tried  below;  but, 
inasmuch  as  the  merits  involve  an  important  question, 
¥rhich  is  sure  to  rise  at  some  future  time,  we  have  concluded 
to  enter  upon  a  discussion  thereof. 

Of  course,  there  is  no  question  but  that  there  is  a  sharp 
distinction  drawn  by  the  authorities  between  passengers  and 
trespassers  on  a  railroad  car;  but  the  distinction  is  as  to  the 
duty  owing  by  the  company,  and  not  as  to  tortious  acts  com- 
mitted on  either  passenger  or  trespasser.  A  high  degree  of 
care  on  the  part  of  the  company  is  exacted  by  the  law,  to 
insure  the  safety  of  the  passenger  who  has  for  a  mutual  con- 
sideration placed  himself  in  the  care  and  under  the  charge  of 
the  company.  To  this  degree  of  care  the  trespasser  is,  of 
course,  not  entitled,  for  he  has  no  contractual  relation  with 
the  company,  and  cannot,  therefore,  plead,  as  can  a  pas- 
senger, that  there  is  an  implied  provision  in  the  contract 
that  the  company  has  employed  suitable  servants  to  run  its 
trains.  Standing  as  a  naked  trespasser,  the  company  is  not 
bound  to  consider  his  interests  in  the  selection  of  its  servants, 
or  in  the  performance  of  its  business  in  any  way.  But,  not- 
withstanding this  distinction,  the  law,  out  of  regard  for  com- 
mon humanity,  will  not  permit  a  master  to  allow  his  servant 
to  unnecessarily  abuse  or  imperil  the  life  or  limb  even  of  a 
trespasser,  and  if  the  company,  through  its  servants,  will- 
fnUy  injure  him,  it  will  be  liable,  even  though  he  may  have 
been  guilty  of  contributory  negligence.  It  is  well  settled 
generally  that  a  railroad  company  is  responsible  in  damages 
to  a  trespasser  for  torts  committed  upon  him  by  a  servant 
who,  in  the  commission  of  the  tort,  is  acting  in  the  line  of 
his  employment  and  within  the  scope  of  his  authority; 
not  within  the  scope  of  his  authority  as  applied  to 
the  commission  of  the  tort,  for  no  authority  for  such 
commission  could  be  conferred,  but  within  the  scope  of 
his  authority  to  rightfully  do  the  particular  thing  which  he 
did  do  in  a  wrongful  manner.  And,  while  the  master  will  be 
held  liable  for  the  willful  act  of  the  servant  not  done  to 
further  or  protect  the  master's  interest  or  with  a  view  to  the 
master's  service,  if  the  servant  is  authorized  to  reform  the 
daty,  but  in  the  performance  of  that  duty  acts  willfully  or 
negligently  to  the  detriment  of  another,  the  master  will  be 
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beld  liable.  So  that  the  pertinent  question  in  this  case  is, 
was  the  brakeman  acting  within  the  actual  or  implied  scope 
of  his  employment  when  he  committed  the  act  complained 
of? 

Upon  this  question  there  is  a  great  conflict  of  authority; 
many  courts,  as  asserted  by  the  appellant,  holding  that   it  is 
not  within  the  implied  authority  of  a  brakeman  to  expel  tres- 
passers from  the  company's  trains,  but  that  their  business,  as 
their  name  implies,  is  to  attend  to  the  brakes  on  the  cars. 
Many  of  the  authorities  cited  by  appellant,  while  discussing 
incidentally  the    question  involved   here,   are  based   upon 
other  principles,  and  are  not  of  value  in  determining  this 
question;  and  others,  notably  the  text-books,  simply  under- 
take to  give  an  expression  to  the  general  current  of  authority. 
Thus,  the  appellant's  citation  from   Patterson  on   Railway 
Accident  Law,  that  the  general  rule  is  that,  in  order  to  ren- 
der the  railroad  liable  for  the  act  of  the  servant,  it  must  also 
be  shown  that  the  particular  act  which  caused  the  injury  was 
within  the  scope  of  the  servant's  employment,   is  of  little 
value,  for  the  question   here  is  whether  the  act  committed 
was  within  the  scope  of  the  servant's  employment  impliedly. 
It  will  not  be  contended  anywhere  that    the  railroad  would 
be  liable  if  the  servant  was  acting  entirely  without  the  actual 
or  implied  scope  of  authority,  and   upon  an    independent 
proposition  not  connected  with  the  master's  business.     The 
same  author,  however,  on   page   109,   after  discussing  this 
proposition  and  citing  some  cases  holding  in  favor  of  appel- 
lant's contention,  says:    ^'The  doctrine  of  most  of  the  cases, 
however,  is  that  wherever  a  railway  servant  is  put  in  charge 
of  any  property  of  the  railway,  as  a  station  master  in  charge 
of  a  station,  or  a  conductor  in  charge  of  a  train,  or  an  engine 
driver  or  fireman  in  charge  of  an  engine,  or  a  brakeman  in 
charge  of  a  car,  that  servant  is  necessarily  charged  with   the 
duty  of  protecting  that  particular  property,  and  he  is  there- 
fore, for  that  purpose,  vested  with  an  implied  authority  to  re- 
move trespassers  therefrom;  and   if  he  makes  a  mistake, 
either  by  removing  a  person  who  is  rightfully  therein  or 
thereon,  or  by  using  unnecessary  violence  in  the  removal  of  a 
trespasser,   the    railway  must   be  held   liable  for  all  such 
injuries  as  result,  in  the  one  case  from  the  removal,  and  in  the 
other  case  from  the  unnecessary  violence  with  which  that 
removal  is  efiected."     It  is  further  said,  on  page  no:    ^'The 
doctrine  of  the  last-mentioned  class  of  cases  seems  to  be 
sound,  for,  if  the  person  who  does  the  wrongful  act  be,  in 
fact,  a  servant  of  the  railway,    and  if  the  act  be  done  in 
furtherance  of  the  general  purposes  of  the  railway,  and  not  to 
accomplish  an  independent  personal  purpose  on  the  part  of 
the  servant,  the  railway  ought  to  be  held  liable  therefor, 
on  the  ground  of  an  implied  delegation  to  the  servant  of 
authority  for  the  performance  of  the  particular  act.     *    *    *" 

There  are,  however,   many  cases  cited  by  the  appellant 
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which  hold  directly  that  a  brakeman  is  not  within  the  actual 
or  implied  scope  of  his  authority  or  employment  ivhen  eject- 
ing a  trespasser  from  a  train.  The  most  pointed  and 
strongest  case  on  this  question,  among  others,  is  Farber  v. 
Missouri  Pacific  Ry.  Co.,  ii6  Mo.  8i,  22  S.  W.  631,  20  L.  R. 
A.  350,  where  it  was  held  that  it  cannot  be  assumed,  in  the 
absence  of  proof,  that  a  brakeman  on  a  freight  train  was 
authorized  to  remove  a  trespasser.  And  see,  also,  Stringer 
V.  Missouri  Pacific  Ry.  Co.,  96  Mo.  299,98.  W.  905;  Galaviz 
V.  International  &  G.  N.  R.  Co.  (Tex.  Civ.  App.)  38  S.  W. 
334;  Texas  &  Pac.  Ry.  Co.  v.  Mother  (Tex.  Civ.  App.)  24 
S.  W.  79;  Texas  &  Pac.  Ry.  Co.  v.  Moody  (Tex.  Civ.  App.) 
23  S.  W.  41;  Illinois  Cent.  R.  Co.  v.  Latham  (Miss.)  16 
South.  757;  Marion  v.  Chicago,  etc.,  Ry.  Co.  (Iowa)  21  N. 
W.  86;  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  418.  There 
are  other  cases  holding  substantially  to  the  same  doctrine* 
but  those  above  mentioned  are  exactly  in  point,  being  brake- 
men  cases,  and  the  doctrine  of  those  cases  is  that  it  is  well 
established,  as  a  matter  of  rule  and  of  common  observation, 
that  the  conductor  is  in  control  of  the  cars,  and  that  it  is  his 
daty  to  see  that  the  cars  are  protected  from  trespassers;  that 
it  18  the  brakeman*8  duty  to  exercise  this  control  only  when 
be  is  authorized  by  the  conductor  tp  do  so,  and  that,  in  the 
absence  of  proof  of  such  authorization,  he  will  not  be  re- 
garded as  acting  within  the  scope  of  his  authority. 

There  is,  however,  another  line  of  authorities,  most  of 
which  are  of  a  more  recent  date,  holding  that  it  is  a  matter 
of  common  knowledge  and  observation,  of  which  courts  will 
take  judicial  notice,  that  it  is  the  duty  of  a  brakeman  to 
exercise  supervisory  control  over  the  cars,  a  control  which 
includes  within  its  limits  the  right  to  protect  the  cars  by 
ejecting  trespassers  therefrom ;  and  we  are  inclined  to  yietd 
our  allegiance  to  this  doctrine.  It  must  be  evident  to  every 
one  who  travels  on  railroad  trains  that,  while  it  may  be  true 
theoretically  that  the  conductor  is  in  charge  of  the  cars,  his 
special  duties  are  more  of  a  business  character;  that  he  looks 
oat  for  the  business  of  such  train —  if  a  passenger  train,  for 
the  collection  of  fares  and  the  proper  exercise  of  the  duties 
of  the  company  towards  passengers;  if  of  a  freight  train,  for 
the  proper  handling  and  transmission  of  freight,  and  for  the 
direction  of  the  movements  of  the  train  in  a  general 
way.  The  business  of  a  brakeman,  while  it  may  have 
originally  been  restricted  to  the  operation  of  brakes, 
has  grown  into  a  supervision,  to  a  certain  extent,  of 
the  cars.  He  meets  you  upon  the  platform  when  you 
start  to  enter  a  car,  and  will  not  permit  you  to  enter 
until  he  individually  sees  to  it  that  passengers  who  de- 
sire to  alight  from  the  cars  have  alighted,  thereby  preventing 
the  confusion  and  jostle  incident  to  the  unrestricted  egress 
and  ingress  of  the  passengers;  and  if  a  passenger  were  to 
insist  upon  disobeying  his  orders  in  this  respect,  and  the 
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brakeman  assaulted  bim  sufiBciently  to  protect  tbe  interest  of 
the  company  in  carrying  out  bis  orders,  we  bave  no  doubt 
tbat  be  could  successfully  plead  the  exercise  of  bis  duties  in 
defense  of  tbe  assault,  in  any  court  in  tbe  Union.  He  is 
found  looking  after  the  doors  of  tbe  cars,  to  see  tbat  they  are 
open  at  tbe  proper  time  and  closed  at  the  proper  time,  and 
the  ventilation  of  tbe  cars.  He  will  be  seen  in  tbe  perform- 
ance of  bis  duties  on  the  top  of  tbe  cars,  where  this  brake^ 
man  was,  and  it  is  a  fact  notorious  tbat  be  is  exercising 
supervisory  powers  over  tbe  cars.  It  may  be  tbat  these 
powers  bave  increased  with  the  changing  conditions  incident 
to  railroading,  and  tbat  tbe  observation  of  this  increase  in 
his  powers  is  tbe  cause  of  the  change  in  judicial  decision  on 
this  question,  for  it  is  noticeable  tbat  most  of  the  cases  hold- 
ing to  the  theory  tbat  tbe  brakeman  is  not  acting  within  the 
scope  of  his  authority  or  employment  when  ejecting  a  tres- 
passer from  the  train  were  decided  many  years  ago,  while  the 
great  majority  of  tbe  cases  holding  to  the  other  doctrine  are 
of  very  modern  announcement.  While  this  authority  of  which 
we  have  been  speaking  may  not  be  strictly  conferred  upon 
the  brakeman  by  the  terms  of  the  employment  contract,  we 
think  that  it  must  be  a  matter  of  common  observation  tbat 
such  authority  is  an  inference  from  the  nature  of  the  business 
and  its  actual  daily  exercise. 

In  addition  to  this,  the  rule  for  which  tbe  respondent  con- 
tends places  tbe  burden  of  proof  where  it  justly  belongs, 
viz.,  upon  the  railroad  company,  which  has  the  knowledge  of 
its  contractual  relations  with  its  servants,  and  can  show  lack 
of  actual  or  implied  authority  or  usage  or  custom,  which 
would  raise  the  presumption  of  implied  authority,  if  such 
authority  or  custom  does  not  exist  in  the  management  of  its 
business;  while  the  party  who  is  injured  has  not  the  benefit 
of  this  knowledge,  and  can  only  judge  of  who  is  in  authority 
on  a  railroad  train  by  appearances.  Railroad  employees,  as 
a  rule,  are  dressed  in  certain  garbs  that  distinguish  them  as 
railroad  men,  and  when  a  demand  is  made  upon  a  passenger, 
or  even  upon  a  trespasser,  by  one  of  these  men  so  distin- 
guished, the  presumption  is  that  he  speaks  with  authority, 
and  the  other  party  has  no  way  of  determining  tbat  he  does 
not,  except  at  his  peril.  It  would  be  an  impracticable  thing 
to  ask  of  a  person,  when  a  demand  is  made  upon  bim  by  a 
brakeman,  in  regard  to  something  which  was  connected  with 
the  business  of  tbe  operation  of  the  train,  tbat  be  should  go 
tbe  length  of  a  train  to  find  a  conductor  to  ask  bim  if  tbe 
employee  with  whom  be  was  in  controversy  had  authority  to 
make  the  demands  which  he  was  making.  So  that  no  injus- 
tice can  be  done  the  railroad  company  in  holding,  as  many 
of  tbe  cases  do  hold,  tbat  in  case  of  a  brakeman  ejecting 
passengers,  whether  trespassers  or  otherwise,  tbe  burden  is 
upon  the  railroad  company  to  show  lack  of  actual  or  implied 
authority. 
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Sastatning  this  view  of  the  law,  the  reflpondent  cites  many 
aothorities,  among  which  is  Baldwin's  American  Railroad 
Law,  p.  2S4,  where  the  rule,  under  the  title  ^'Brakemen,"  is 
thus  tersely  stated :  ^'It  is  prima  facie  within  the  implied 
authority  of  a  brakeman,  whether  on  a  passenger  or  a  freight 
train,  to  put  off  any  person  who  is  found  upon  it  without 
right;  and  if  he  does  this  at  an  improper  place  or  in  an  im- 
proper manner,  whereby  such  person  is  unnecessarily  injured, 
the  company  is  liable,  even  if  the  act  were  wanton  and  reck- 
less, provided  it  were  not  done  to  accomplish  an  independent, 
malicious  purpose  of  his  own."  This  is  a  new  work,  issued 
in  1904. 

In  Smith  v.  Railroad  Co.,  95  Ky.  11,  23  S.  W.  652,  22  L. 
R.  A.  72,  it  was  held  that  a  brakeman  on  a  railroad  train,  as 
well  as  the  conductor,  is  conclusively  presumed  to  have 
anthority  to  eject  trespassers  or  intruders,  and,  if  he  uses 
unnecessary  violence  in  doing  so,  the  company  is  responsible 
for  the  injury  resulting.  And  in  that  case  it  is  said:  ''The 
implied  authority  in  such  a  case  is  an  inference  from  the 
nature  of  the  business,  and  its  actual  daily  exercise,  accord- 
ing to  common  observation  and  experience.'* 

In  Hoffman  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  87  N.  Y.  25,  41 
Am.  Rep.  337,  it  is  held  that  the  conductor  of,  or  a  brake- 
man  upon,  a  railroad  passenger  train,  has  authority  to  re- 
move, in  a  lawful  manner,  a  trespasser  upon  the  platform  of 
a  car,  whether  the  authority  is  conferred^  by  the  rules  of  the 
company  or  not;  it  is  implied  and  is  incident  to  his  position. 
It  is  within  the  scope  of  the  general  authority  of  a  brakeman 
on  a  freight  train  to  prevent  trespassers  from  getting  on  the 
train,  and  to  remove  such  persons  who  wrongfully  get 
thereon;  but  if,  in  so  doing,  he  does  not  exercise  care  and 
caation,  but  act  wantonly  or  maliciously,  and  an  injury  results, 
the  railroad  company  is  liable.  Kansas  City,  etc.,  R.  Co.  v. 
Kelley  (Kan.)  14  Pac.  172,  59  Am.  Rep.  596. 

In  Lang  v.  Railroad  Co.,  51  Hun,  603,  4  N.  Y.  Supp.  565.  a 
case  where  a  boy  without  authority  got  upon  a  train,  and  the 
brakeman  told  him  to  get  off,  the  boy  refused  to  do  so,  and 
the  brakeman  threw  a  lump  of  coal  on  the  top  of  the  car, 
which  struck  the  boy  on  the  head,  whereupon  he  fell  from 
the  car  under  the  wheels,  and  lost  his  foot,  it  was  held  that 
the  brakeman  was  engaged  in  the  master's  business  and  act- 
ing within  the  general  scope  of  the  authority  conferred  upon 
him.  In  the  opinion  it  is  said:  ''It  is  not  necessary  to  show 
specific  order  to  the  brakeman,  by  the  master,  to  drive  off 
boys  who  were  'stealing a  ride.'  The  brakeman  was  engaged 
in  the  master's  business,  and  acting  within  the  general  scope 
of  the  authority.  *  *  *  The  brakeman  was  apparently 
engaged  for  the  defendant,  and  clearly  was  not  pursuing  his 
own  purpose.  *  *  *"  "It  is  within  the  scope  of  the  im- 
plied anthority  of  a  brakeman  in  charge  of  a  freight  train  to 

14  R  R  R— 40 
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eject  trespassers  therefrom.''    O'Banion  v.  Railway  Co.,  65 
Kan.  352,  69  Pac.  353- 

Id  McKeon  v.  Railroad  Co.,  183  Mass.  271,  .67  N.  E.  329, 
97  Am.  St.  Rep.  437,  a  case  decided  November  18,  1902,  it 
was  held  that  a  railroad  company  is  liable  to  a  boy  who,  when 
stealing  a  ride  on  the  front  platform  of  the  baggage  car  of  a 
passenger  train,  is  recklessly  pushed  from  the  car  by  a  brake- 
man  of  the  company  while  the  train  is  in  motion^  and  is 
injured  by  falling  under  it;  that  it  is  within  the  scope  of  the 
authority  of  a  brakeman  on  a  passenger  train  to  remove,  in  a 
lawful  manner,  from  the  platform  of  a  baggage  car,  one  who 
is  riding  there  for  the  purpose  of  evading  his  fare.  In  the 
course  of  the  opinion  it  is  said:  ''A  conductor  has  implied 
authority,  by  virtue  of  his  employment,  to  eject  a  trespasser 
from  the  train  under  his  control.  [Citing  Ramsden  v.  Boston 
&  A.  R.  Co.,  104  Mass.  117.  6  Am.  Rep.  200,  and  cases  cited.] 
An  engineer  would  probably  have  like  authority  to  eject  a 
trespasser  from  his  engine.  A  brakeman  has  less  authority 
than  either.  His  duties  primarily  relate,  as  his  name  im- 
plies, to  the  management  of  the  brakes.  But  common  ob- 
servation shows  that  on  passenger  trains  they  embrace  much 
more,  and  that,  so  far  as  the  management  of  the  brakes  on 
such  trains  is  concerned,  their  duties  have  been  largely 
superseded  by  the  appliances  in  use.  On  passenger  trains 
brakemen  are  required  to  look  after  the  safety  and  comfort 
of  the  passengers,  to  protect  the  property  of  the  company, 
and  to  see  that  fares  are  not  evaded.  The  rules  of  the  de- 
fendant company  as  well  as  common  observation  show  this. 
And  while  the  brakeman  in  question  was  not  in  any  just  sense 
a  conductor  or  even  a  subconductor,  we  think  that  the  jury 
were  warranted  in  finding,  as  they  must  have  found  under  the 
instructions  of  the  judge,  that  it  was  within  the  scope  of  his 
authority  to  remove  the  plaintiff  in  a  la'Wful  manner  from  the 
platform  if  he  was  there  for  the  purpose  of  evading  his  fare." 

In  Hill  V.  Baltimore,  etc.,  Ry.  Co.  (Sup.)  78  N.  Y.  Supp. 
134,  decided  October  10,  1902,  it  was  held  that,  where  a  brake- 
man  on  a  railroad  train,  in  order  to  eject  one  stealing  a  ride, 
uses  an  unreasonable  method,  calculated  to  increase  the  tres- 
passer's danger,  and  such  action  is  the  proximate  cause  of 
an  injury,  the  railroad  is  liable.  To  the  same  effect  are 
Chesapeake  &  O.  R.  Co.  v.  Anderson,  9  Am.  &  Eng.  Rail- 
road Cases,  136;  Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa) 
88  N.  W.  811;  Bjornquist  v.  Boston  &  A.  R.  Co.  (Mass.)  70 
N.  E.  S3;  Johnson  v.  Chicago,  etc.,  Ry.  Co.  (Iowa)  98  N.  W. 
642,  a  case  decided  February  20,  1904;  and  many  other  cases 
too  numerous  to  mention. 

The  testimony  complained  of  in  assignment  No.  3,  viz., 
that  of  the  witness  Scheelke  and  the  witness  Reisinger,  to 
statements  made  by  the  plaintiff  after  the  accident,  to  the 
effect  that  the  brakeman  kicked  him  off  the  train,  we 
think  was  plainly  admissible  under  the  doctrine  of  res  gestae; 
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that  it  was  a  spontaneous,  impulsive  statement  of  fact,  while 
the  boy  was  suffering  intense  and  excruciating  pain  and  under 
the  excitement  of  the  accident,  when  the  natural  prompting 
would  be  to  speak  the  truth.  The  testimony  was  to  the  effect 
that  they  heard  somebody  crying  for  help;  that  they  ran 
down  and  found  Dixon  alone,  holdmg  his  arm  and  crying; 
that  it  was  between  five  and  ten  minutes  after  the  accident 
occurred,  and  that,  when  asked  what  had  happened,  the 
answer  above  stated  was  given.  This,  we  think,  was  sus- 
tained under  the  rule  announced  by  this  court  in  Roberts  v. 
Port  Blakely  Mill  Co.,  30  Wash.  25,  70  Pac.  iii,  and  Lambert 
T.  Tansportation  Co.,  30  Wash.  346,  70  Pac.  960. 

It  18  also  urged  by  the  appellant  that,  if  the  court  was 
warranted  in  admitting  as  a  part  of  the  res  gestae  the  testi- 
mony of  these  two  witnesses,  it  committed  error  in  refusing 
to  allow  the  witness  Shields  to  testify  to  statements  made  to 
him  by  a  stranger,  at  the  time  and  place  of  the  accident,  as 
to  the  manner  in  which  it  occurred.  But  we  think  the  court 
did  not  abuse  its  discretion  in  this  respect.  There  is  no 
-showing  that  the  stranger,  who  was  not  able  to  be  found  at 
the  trial,  was  in  any  way  connected  with  the  accident  or 
prompted  by  any  circumstances  to  speak  the  truth  in  regard 
to  it,  and  under  the  circumstances  it  seems  to  us  that  it 
would  simply  be  the  admission  of  hearsay  testimony. 

There  being  no  error  discoverable  in  the  record,  the  judg- 
ment is  afiBrmed. 

MOUNT,  C.  J.,  and  HADLEY  and  FULLERTON,  JJ., 
concur. 


INDIANAPOLIS  ST.  RY.  CO.  v,  SCHOM6ER6. 

(SuT>reme  Court  of  Indiana,  Jan.  12, 1905.) 

[72  N.  E.  Rep.  1041.] 

Child  Killed  on  Street  Car  Track—Degree  of  Care  Required  of  Motor- 
man.* 

In  an  action  for  the  death  of  a  youngf  child  by  being*  run  over  by  a 
street  car,  an  instruction  that  in  such  a  case  the  motorman  ''must  make 
sure"  that  the  child  will  be  free  of  the  track  at  the  point  where  it  is 
crossing  or  approaching  the  track,  before  the  car  reaches  him,  was 
objectionable,  as  requiring  too  high  a  deg-ree  of  care  ;  the  railroad  com- 
pany not  being  an  insurer  of  the  child's  safety. 

Harmless  Error. 

Where,  in  an  action  for  the  killing  of  a  child  in  collision  with  a  street 
car,  the  uncontradicted  evidence  clearly  established  that  the  verdict  was 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Rawit- 
zer  V.  St.  Paul  City  Ry.  Co.  (Minn.),  13  R.  R.  R.  91,  36  Am.  Sl  Bug.  R. 
Cas.,  N.  S..  91 ;  Anniston  Klec.  A  Gas  Co.  v,  Hewitt  (Ala.),  12  R.  R. 
R.  312,  35  Am.  &  E<ng.  R.  Cas.,  N.  S.,  312;  Forrestal  v.  Milwaukee 
Blec.  Ry.  &  Light  Co.  (Wis.),  11  R.  R.  R.  814,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  814 ;  Warner  v,  St.  Irouis  &  M.  R.  R.  Co.  (Mo.),  11  R.  R.  R.  809, 
J4  Am.  &  EnfiT.  R.  Cas.,  N.  S.,  809  ;  North  ChicagroSt.  R.  Co.  v.  Johnson 
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rifi^ht,  and  that  the  merits  of  the  cause  had  been  fairly  tried,  a  judgement 
on  such  verdict  will  not  be  reversed  because  of  an  erroneous  instruction, 
under  Burns'  Ann.  St.  1901,  g  670,  forbidding'  reversal  where  it  appears 
to  the  court  that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  trial  court. 

Care  Required  of  Child.f 

Where  a  child  killed  in  collision  with  a  street  car  was  non  sui  juris,  it 
was  only  required  to  exercise  such  care  as  could  be  reasonably  be  ex- 
pected of  a  child  of  its  age  and  intellig'ence. 

Negligence  in  Not  Stopping  Car  When  Child  Was  Seen  Approaching 
Track. 
In  an  action  against  a  street  railwav  company  for  killing  a  child  on 
the  track,  evidence  held  to  establish  the  motorman's  negligence  in  not 
stopping  the  car  when  he  first  saw  the  child  in  the  roadway,  going'  to- 
ward the  track. 

Appeal  from  Circuit  Court,  Johnson  County ;  W.  J.  Back- 
ingham.  Judge. 

Action  by  William  L.  Schomberg  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  in  favor  of 
plaintifi,  defendant  appeals.  Case  transferred  from  the 
Appellate  Court,  as  authorized  by  Burns'  Ann.  St  1901,  § 
i337Jf  cl.  2.     Affirmed. 

F.  Winter,  Miller  &  Barnett,  and  W.  H.  Latta,  (or  appel- 
lant. 

W.  W.  Thornton,  Ayres,  Jones  &  Hollett,  and  Wm.  A. 
Johnson,  for  appellee. 

JORDAN,  J.  Appellee  instituted  this  action  against  appel- 
lant to  recover  damages  for  the  negligent  killing  of  his  minor 
child.  The  child,  it  appears,  was  killed  at  a  point  on 
Alabama  street,  in  the  city  of  Indianapolis,  by  being  run  over 
by  one  of  appellant's  cars.  The  complaint  upon  which  the 
cause  was  tried  contained  five  paragraphs.  Briefly  stated, 
the  first  paragraph,  among  other  things,  after  disclosing  that 

(111.),  11  R.  R.  R.  774,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  774;  South 
Covington  &  C.  St.  Ry.  Co.  v.  McHugh  (Ky.),  11  R.  R.  R.  760,  34  Am. 
&  Eng.  R.  Caa.,  N.  S.,  760 ;  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R. 
R.  R.  442,  34  Am.  8l  Eng.  R.  Cas.,  N.  S.,  442;  Coessens  v.  Rapid 
Ry.  Co.  (Mich.),  11  R.  R.  R.  382,  34  Am.  &,  Eng.  R.  Cas.,  N.  S.,  332; 
Jett  V.  Central  Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  227 ;  Cameron  v,  Jersey  City,  etc.,  Ry.  Co.  (N.  J.),  11  R.  R. 
R.  226,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  226  ;  Chicago  Union  Traction 
Co.  V,  Browdy  (111.),  10  R.  R.  R.  68,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  68 ; 
Hayden  v.  Fair  Haven  &  W.  R.  Co.  (Conn.),  10  R.  R.  R.  32,  33  Am.  Sl 
Eng.  R.  Cas.,  N.  S.,  32  ;  foot-note  appended  to  Louisville  &  N.  R.  Co. 
V.  Logsdon's  Adm'r  (Ky.),  12  R.  R.  R.  637,  35  Am.  &,  Eng.  R.  Cas.,  N. 
S.,  637. 

tAs  to  the  care  required  of  children  fpr  their  own  protection,  see  foot- 
note appended  to  Heinzlev.  Metropolitan  St.  Ry.  Co.  (Md.),  13  R.  R. 
R.  107,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  1j07  ;  foot-note  appended  to 
Poland  V,  Union  R.  Co.  (R.  I.),  12 R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  648;  Cleveland,  etc.,  Ry.  Co.  v.  Miles  (Ind.),  11  R.  R.  R.  536,  34 
Am.  Sl  Eng.  R.  Cas.,  N.  S.,  536  ;  Di  Prisco  v.  Wilmington  City  Ry.  Co. 
(Del.),  11  R.  R.  R.  478,  34  Am.  &.  Eng.  R.  Cas.,  N.  S.,  478;  Anderson 
V,  Central  R.  Co.  of  New  Jersey  (N.  J.),  7  R.  R.  R.  51,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  51 ;  Dubiver  v.  City  &  S.  Ry.  Co.  (Ore.),  10  R.  R.  R.  660r 
33  Am.  8l  Eng.  R.  Cas.,  N.  S.,  660. 
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appellee  was  the  father  of  the  child,  oamed  Allen  Schomberc:, 
of  the  age  of  three  years,  charges,  in  general  terms,  negli- 
gence on  the  part  oi  appellant  company  in  running  the  car 
in  question  over  the  child,  thereby  killing  it.  The  second 
paragraph  charges  negligence  against  appellant  because  the 
motorman  in  charge  of  the  car  failed  to  look  and  see  the  child. 
The  third  alleges  that  the  car  was  old,  and  that  the 
brake  thereof  was  defective,  and  in  such  condition  that 
the  motorman  was  unable  to  stop  the  car  in  time  to  prevent 
the  accident.  The  fourth  alleges  that  the  car  was  negligently 
constructed,  and  the  life  guard  thereof  was  defective,  and  by 
reason  thereof  the  child,  after  it  was  struck  by  the  car,  passed 
over  the  life  guard  under  the  car.  The  fifth  alleges  that 
appellant  did  not  comply  with  the  provisions  of  an  ordinance 
passed  by  the  city  of  Indianapolis,  which  required  it  to  use 
the  most  improved  pattern  of  cars,  and  to  keep  them  in  good 
repair,  and  to  provide  them  with  the  most  improved  life 
guards,  etc.  Appellant's  answer  to  the  complaint  was  the 
general  denial.  The  case  was  venued  to  the  Johnson  circuit 
court,  where  a  trial  by  jury  upon  the  issues  joined  resulted 
in  a  verdict  in  favor  of  appellee  for  $i,3S0.  Appellant's 
motion  for  a  new  trial,  assigning  as  reasons,  among  others, 
that  the  court  erred  in  giving  and  refusing  certain  instruc- 
tions, was  denied,  and  judgment  was  rendered  on  the  ver- 
dict. The  evidence  is  in  the  record  by  a  bill  of  exceptions. 
The  only  questions  discussed  and  relied  upon  for  a  reversal 
by  appellant  relate  to  instructions  given  and  refused. 

By  reason  of  the  conclusion  reached,  we  do  not  deem  it 
necessary  to  set  out  the  instructions  of  which  appellant  com- 
plains. We  have  examined  the  entire  charge  of  the  court, 
however,  and,  in  the  main,  at  least,  it  may  be  said  that  the 
jury  thereby  was  fairly  advised  relative  to  the  law  applicable 
to  the  case  at  bar.  Some  of  the  instructions  criticised  by 
appellant's  counsel  contain  inaccurate  expressions  of  law. 
Especially  is  this  true  of  instruction  32,  in  the  use  of  the 
term  *' sure."  By  this  charge  the  court  advised  the  jury  in 
regard  to  the  general  rule  controlling  rights  of  persons  in  the 
use  of  the  streets  of  the  city,  and  as  to  the  duty  resting  on  a 
street  railway  company  in  respect  to  persons  using  the  streets 
over  which  its  cars  were  running.  In  the  closing  part  of  the 
instruction  in  question,  the  court  said:  '4n  the  case  of  a 
young  child,  the  motorman  or  person  controlling  the  move- 
ment of  such  car  must  make  sure  that  the  child  will  be  free 
of  the  track  at  the  point  where  it  is  crossing  or  approaching 
such  track,  before  the  car  reaches  him."  (Our  italics.; 
There  is  merit  in  the  contention  of  counsel  that  appellant 
could  not  in  this  case  be  held  to  be  an  insurer  of  the  safety 
of  the  child.  Instruction  42,  and  possibly  some  others  criti- 
cised by  appellant,  may  be  said  to  be  open  to  its  objection 
that  they  assume  that  a  certain  fact  or  facts  mentioned  in  the 
instruction  had  been  established.     If  we  had  any  reason  to 
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believe,  from  an  examination  of  the  record,  that  the  in- 
accuracies in  the  instructions  in  question  were  influential  in 
bringing  about  a  wrong  result,  or  were  probably  prejudicial 
to  appellant,  we  would  not  hesitate  to  order  a  reversal  cf  the 
judgment.  But  what  may  be  said  to  be  the  uncontradicted 
evidence  in  the  case  clearly  establishes  that  the  verdict  of 
the  jury  is  right,  and  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined.  It  has  been  frequently  affirmed 
by  this  court  that  the  giving  of  an  inaccurate  instruction,, 
which,  under  the  facts  in  the  case,  cannot  be  said  to  have 
prejudiced  the  complaining  party  in  his  substantial  rights^ 
will  not  justify  a  reversal  of  the  judgment.  Neither  will  an 
erroneous  instruction  warrant  a  reversal  where  it  appears 
that  the  judgment,  upon  the  evidence,  is  a  correct  result.  Id 
fact,  section  670,  Burns'  Ann.  St.  1901,  forbids  a  reversal  in 
cases  ''where  it  shall  appear  to  the  court  that  the  merits  of 
the  cause  have  been  fairly  tried  and  determined  in  the  court 
below."  The  decisions  in  which  this  rule  is  ^sustained  and 
enforced  are  numerous,  and  a  reference  to  all  is  not  necessary. 
See  Stanley  v.  Dunn,  143  Ind.  495,  42  N.  E.  908;  Mode  v. 
Beasley,  143  Ind.  334,  42  N.  E.  727;  Swain  v.  Swain,  134  Ind. 
596,  33  N.  E.  792;  Badger  V.  Merry,  i39.lDd.  631,  39  N.  E. 
309;  Elliott's  App.  Proc.  §§292,  632,  635,  643,  and  authorities 
there  cited. 

What  may  be  said  to  be  the  undisputed  evidence  in  the 
case  discloses  the  following  facts:  Appellee  was  the  father 
of  the  child  in  question,  which  at  the  time  of  the  fatal  acci- 
dent was  two  years  and  eight  months  old.  Appellee's  family 
consisted  of  his  wife  and  two  children,  and  their  home  was 
situated  on  Alabama  street,  which  runs  north  and  south,  in 
the  city  of  Indianapolis.  The  width  of  the  roadway  of  this 
street  opposite  appellee's  home  is  shown  to  be  36  feet.  The 
distance  from  the  north  property  line  of  appellee's  lot  to  the 
corner  of  Massachusetts  avenue  is  250  feet.  The  accident 
occurred  about  11  o'clock  a.  m.  on  April  8,  1900.  Appellee 
at  that  time  was  absent  from  home.  The  child  was  at  home 
with  its  mother,  who  testified  that,  just  before  the  accident 
occurred,  it,  together  with  its  older  brother,  had  gene  out  on 
the  front  porch,  which  faces  Alabama  street.  She  could  see 
the  children,  where  they  were  playing  on  the  porch,  from  the 
sitting  room.  She  testified  that  she  left  the  sitting  room  and 
went  into  her  kitchen  to  look  after  some  work,  and  was  there 
about  five  minutes,  when  she  heard  the  child  scream.  She 
ran  out  onto  the  street,  where  the  car  had  stopped,  and  dis« 
covered  that  her  child  had  been  run  over  by  the  car,  and 
from  the  effects  of  its  injury  it  died  about  3  o'clock  on  the 
following  morning.  The  car  which  struck  it  belonged  to  the 
Central  avenue  line  of  appellant's  railway,  and  at  the  time 
of  the  accident  was  running  north.  Aside  from  the  evidence 
of  eyewitnesses  who  testified  in  behalf  of  appellee  relative  to 
the  accident,  which  evidence  clearly  establishes  negligence 
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OD  the  part  of  the  motorman  who  was  operating  the  car,  that 
introduced  in  behalf  of  appellant  alone  clearly  proves  the 
fact  that  the  death  of  the  child  was  due  to  the  negligence  of 
the  motorman.  It  appears  that  the  motorman  operating  the 
car  at  the  time  of  the  accident  had  no  regular  run.  He  was 
simply  being  used  as  a  substitute  for  another.  It  is  shown 
that  there  is  a  switch  on  Massachusetts  avenue,  by  the 
means  of  which  the  cars  of  the  Central  avenue  line  of  appel- 
lant's road  are  turned  onto  Alabama  street.  The  testimony 
of  the  motorman,  together  with  that  of  other  witnesses,  dis- 
closes that  when  the  cars  turn  from  the  avenue  onto  Alabama 
street  the  view  ahead  towards  the  north  is  unobstructed.  It 
appears  that,  had  the  motorman  looked  ahead  of  his  car  as  it 
entered  onto  Alabama  street,  he  could  have  seen  the  child  in 
the  roadway,  about  90  feet  beyond  the  car;  that  at  that  time 
it  was  between  the  curb  and  the  tracks  of  the  railway,  about 
15  feet  from  the  tracks.  It  was  walking  towards  the  tracks. 
In  fact,  the  motorman  testified  that  there  was  nothing  to 
prevent  him  from  seeing  the  child  when  his  car  entered  from 
Massachusetts  avenue  onto  Alabama  street.  He  testified  that 
just  as  the  car  entered  onto  Alabama  street  he  saw  the  child 
ahead  of  the  car;  that  it  was  about  halfway  between  the  curb 
and  the  track,  and  about  15  feet  from  the  track,  towards 
which  it  was  then  going.  He  states  himself  that  it  was  at 
that  time  about  7S  feet  beyond  the  car.  He  testified  that 
when  he  first  saw  the  child  going  towards  the  track  he  rang 
the  gong  in  order  to  attract  its  attention,  and  after  it  had 
entered  onto  tie  track,  and  when  the  car  was  within  10  feet 
of  it,  he  reversed  the  power  and  tried  to  stop  the  car.  When 
he  first  saw  the  child,  as  he  states,  the  car  was  running  at  full 
speed,  but  was  running  slowly  at  the  time  when  it  struck  and 
ran  over  the  child.  The  child,  by  reason  of  its  tender  age, 
was,  in  the  eye  of  the  law,  non  sui  juris,  and  was  incapable 
of  being  guilty  of  contributory  negligence.  It  would  be  re- 
quired to  exercise  only  such  care  and  discretion  as  could  be 
reasonably  expected  of  a  child  of  its  age  and  intelligence. 
Elwood  St.  R.  Co.  V.  Ross,  26  Ind.  App.  258,  58  N.  E.  535, 
and  cases  there  cited.  The  motorman's  own  testimony 
establishes  that  he  was  guilty  of  negligence  in  not  stopping 
his  car,  as  it  is  shown  he  could  when  he  first  saw  the  child  in 
the  roadway,  going  toward  the  tracks.  Instead  of  endeavor- 
ing to  stop  the  car,  he  sounded  the  gong  in  order  to  attract 
the  child's  attention.  It  was  not  until  within  10  feet  of  the 
child — virtually  upon  it— did  he  endeavor  to  stop  the  car  and 
thereby  prevent  the  accident.  It  was  clearly  his  duty  at  the 
time  be  first  saw  the  child  approaching,  as  it  was,  a  place  of 
danger,  to  have  at  least  made  a  proper  effort  to  control  the 
car  so  as  to  stop  it  before  it  reached  the  child.  It  is  evident 
that,  had  he  done  so,  the  car  could  have  been  stopped,  and 
the  fatal  accident  avoided.  Under  the  circumstances,  the 
motorman  bad  no  right  to  assume  that  this  little  boy  would 
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exercise  the  care  of  older  persons,  and  would  not  enter  ooto 
the  track  as  the  car  was  approaching.  He  ought  to,  uoder 
the  circumstances,  have  acted  on  the  belief  cr  presumption 
that  the  child  might  go  onto  the  track,  and  should  therefore 
have  immediately  endeavored,  by  the  use  of  proper  means,  to 
have  controlled  the  car.  Indianapolis  St.  R.  Co.  v.  Pitzer, 
109  Ind.  179,  6  N.  E.  310,  10  N.  E.  70,  58  Am.  Rep.  387,  and 
authorities  there  cited;  Elwood  St.  R.  Co.  v.  Ross,  supra; 
Sample,  Adm'r,  v.  Consolidated  L.  &  R.  Co.,  50  W.  Va.  472, 
40  S.  E.  597,  694,  S7  L.  R.  A.  186;  Lake  Shore,  etc.,  R.  Co. 
V.  Miller,  25  Mich.  274;  2  Thompson  on   Neg.  (New  Ed.)   § 

1424. 

There  is  no  evidence  in  the  case  which  can  be  said  to  im- 
pute contributory  negligence  either  to  appellee  or  his  wife. 
Sample,  Adm'r,  v.  Consolidated  L.  &  R.  Co.,  supra,  and 
cases  there  cited. 

Judgment  affirmed. 


CAMERON  V,  DULUTH-SUPKRIOR  TRACTION  CO. 

(Supreme  Court  of  Minnesota,  Jan.  20, 1905.) 

[102  N.  W.  Rep.  208.] 

Child  Injured  on  Street  Car  Track — Contributory  Negligence—Cross- 
ing Tracks  in  Front  of  Approaching  Car — Negligence — Speed — 
Failure  of  Motorman  to  Anticipate  Injury  to  Child  Approaching 
Track.* 
The  evidence  was  sufBcient  to  sustain  the  findings  of  the  jury  with 
reference  to  the  following  issues,  which  were  properly  submitted  by  the 
trial  court :  That  the  parents  of  the  child  were  not  guilty  of  negligence 
in  intrusting  the  child  to  the  care  of  an  older  sister  ;  that  the  children 
were  not  guilty  of  contributory  negligence  in  attempting  to  cross  the 
street  railway  tracks  in  front  of  an  approaching  car ;  that  the  motoneer 
of  the  car  was  guilty  of  negligence  in  not  attempting  to  slacken  the 
speed  of  his  car,  and  get  it  under  control,  in  anticipation  of  injury  to 
the  children  who  were  approaching  the  tracks. 

Instructions. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  that  the  moto- 
neer was  not  guilty  of  wanton  or  willful  negligence,  inasmuch  as  the 
cause  was  not  tried  upon  that  theory,  and  such  issue  was  not  submitted 
to  the  jury  by  the  court. 

Evidence. 
It  was  not  error  for  the  court  to  permit  a  certain  witness  to  testify  with 

*For  illustrations  showing  whether  children  were,  or  were  not,  guilty 
of  contributory  negligence,  see  foot-note  appended  to  Poland  v.  Union 
R.  Co.  (R.  I.),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  648 ;  Jett 
V.  Central  Elec.  Ry.  Co.  (Mo.),  11  R.  R.  R.  227,  34  Am.  &  Eng.  R.  Cas., 
N.  S. ,  227  (girl  eleven  years  old  and  boy  of  about  nine,  in  walking  on 
street  railway  track  without  looking  for  cars,  were  guilty  of  contribu- 
tory negligence). 

As  to  what  is  contributory  negligence  of  parents,  in  action  for  inju- 
ries to  children,  see  foot-notes  appended  to  St.  I^ouis,  I.  M.  &  S.  Ry.  Co. 
V.  Colum  (Ark.),  11  R.  R.  R.  807, 34  Am.  &  Eng.  R.  Cas.,  N.  S.,  807. 

As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid  col- 
lisions with  other  users  of  streets,  see  preceding  case  and  foot-notes. 
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reference  to  the  speed  of  the  car,  for  the  reason  that  proper  objection 
was  not  made,  and  the  answer  was  not  stricken  out. 
excessive  Verdict. 

A  verdict  of  $2,000  was  not  excessive,  considering  the  ag-e  of  the  boy 
and  the  nature  of  his  injuries. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Coart,  St.  Loais  County;  Homer  B. 
Dibell,  Judge. 

Action  by  John  Cameron  against  the  Duluth-Superior 
Traction  Company.  Verdict  for  plaintiff.  From  an  order 
denying  a  new  trial,  defendant  appeals.    Affirmed. 

Thos.  S.  Wood,  for  appellant. 
John  Jenswold,  Jr.,  for  respondent. 

LEWIS,  J.  Defendant  company  operated  a  street  railway 
sjTStem  in  Duluth.  East  Fourth  street  is  about  66  feet  wide, 
and  defendant's  tracks  are  laid  upon  the  northerly  side 
thereof,  leaving  the  southerly  side  for  a  driveway.  The 
northerly  of  the  two  tracks  is  adjacent  to  the  curb  upon  the 
north  side  of  the  street,  and  is  used  for  cars  running  towards 
the  city,  while  the  southerly  track  is  for  cars  running  from 
the  city ;  the  distance  between  the  two  tracks  being  about  9 
feet.  At  a  point  upon  the  southerly  side  of  Fourth  street, 
between  Twelfth  and  Thirteenth  Avenues  East,  is  located 
the  Hartnett  store;  and  on  the  opposite  side  of  the  street, 
a  little  to  the  west,  about  midway  in  the  block,  is  another 
small  store.  Plaintiff's  infant  son,  aged  4  years  and  7 
months,  left  the  family  residence,  at  Sixteenth  Avenue  East 
and  Fonrth  street,  in  charge  of  a  sister  11  years  old,  and  also 
accompanied  by  a  younger  brother,  3^  years  of  age;  the  chil- 
dren having  been  sent  by  the  mother  to  the  Hartnett  store 
to  make  a  purchase.  They  reached  the  store,  made  the  pur- 
chase, and,  while  crossing  the  street  in  a  diagonal  direction 
to  the  other  store,  William  ran  in  front  of  an  approaching 
car  from  the  east,  and  was  injured.  The  trial  below  resulted 
in  a  verdict  for  plaintiff,  and  defendant  appealed  from  an 
order  denying  a  motion  for  a  new  trial.  The  court  sub- 
mitted to  the  jury  all  of  the  issues  presented  at  the  trial: 
Were  the  parents  guilty  of  negligence  in  sending  the  children 
to  the  store  in  charge  of  an  11  year  old  sister?  Were  the. 
children  guilty  of  contributory  negligence?  And  was  defend- 
ant guilty  of  negligence  in  the  operation  of  its  car,  under  the 
circumstances  of  the  case? 

I.  The  evidence  is  sufficient  to  sustain  the  holding  of  the 
jury  in  respect  to  each  of  these  propositions.  The  little  girl 
was  the  oldest  child  in  the  family,  and  had  frequently  taken 
charge  of  the  younger  children  in  going  to  and  from  school 
and  other  places;  and  in  this  respect  it  does  not  appear,  as  a 
matter  of  law,  that  the  parents  were  guilty  of  negligence  in 
thus  intrusting  the  child  to  the  sister's  care.  There  was  evi- 
dence tending  to  show  that  at  the  time  in  question  the  chil- 
dren came  out  of  the  Hartnett  store,  intending  to  cross  the 
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Street  diagonally  to  the  other  store;  that  the  boy  William  ran 
ahead  of  the  other  children;  that  the  sister  started  after  him» 
and  endeavored  to  catch  hold  of  him,  but  he,  oblivious  to  any 
danger,  ran  in  front  of  the  car,  and  was  caught  upon 
the  fender,  but  rolled  ofi  under  the  car,  and  was  injured. 
Considering  the  circumstances,  the  age  of  the  boy,  and  the 
evident  purpose  of  the  sister  to  keep  control  of  him,  tbey 
were  not,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence. As  to  the  negligence  of  those  in  charge  of  the  car,  the 
evidence  shows  that  the  place  where  the  boy  was  struck  was 
about  290  feet  westerly  from  Thirteenth  Avenue;  that  the  car 
did  not  stop  at  Thirteenth  avenue,  and  was  traveling  at  the 
ordinary  rate  of  speed  in  that  locality — about  12  or  15  miles 
an  hour.  As  the  boy  approached  the  southerly  track,  closely 
followed  by  his  sister,  leading  the  younger  brother,  the  car 
was  just  passing  Thirteenth  avenue,  and  the  boy  was  in  plain 
sight  of  the  motoneer  and  certain  witnesses  standing  beside 
him,  and  others  in  the  car  and  at  the  front  of  the  store. 
According  to  the  evidence  of  these  people,  the  position  of 
the  boy  was  seen,  and  the  possibility  of  danger  to  him  appre- 
hended, for  they  called  out  to  attract  the  child's  attention; 
and  the  motoneer  distinctly  saw  the  children  as  he  passed 
Thirteenth  avenue,  and  made  the  remark,  ''I  wonder  if  those 
kids  will  cross  the  track."  Notwithstanding  the  speed  at 
which  the  car  was  going,  the  motorman  made  no  effort  to 
stop  the  car  and  avoid  the  possibility  of  an  accident  until  be 
was  within  12  or  15  feet  of  the  place  whether  the  boy  might 
cross  the  track,  when  suddenly  the  child  stepped  in  front  of 
the  car,  the  motorman  reversed  the  electric  current,  dropped 
the  fender,  and  caught  the  boy;  but,  before  the  car  could  be 
brought  to  a  standstill,  he  rolled  ofi  the  fender,  under  the  car, 
and  was  injured.  The  position  of  the  boy  in  advance  of  the 
other  children,  and  the  fact  that  they  were  going  in  a  well- 
known  direction,  were  sufBcient  to  put  the  motoneer  upon 
his  guard,  and  to  require  him  to  control  the  speed  of  his  car 
in  order  to  prevent  a  possible  accident.  At  least,  it  was  a 
question  for  the  determination  of  the  jury  whether,  under 
those  circumstances,  the  motoneer  was  guilty  of  negligence 
in  failing  to  get  his  car  under  control  in  anticipation  of  a 
collision  at  a  point  where  the  children  might  cross  the  track 
if  they  did  not  notice  the  approaching  car.  There  are  no 
new  principles  ot  law  involved  in  this  case.  The  question  of 
the  amount  of  care  required  for  those  in  charge  of  street  cars 
— motormen  and  conductors — is  discussed  fully  in  Strutzel  v. 
St.  Paul  City  Ry.  Co.,  47  Minn.  543,  50  N.  W.  6qo,  and  Gray 
V.  St.  Paul  City  Ry.  Co.,  87  Minn.  280,  91  N.  W.  1106. 

2.  Although  the  complaint  alleged  that  the  motorman  wan- 
tonly failed  to  stop  the  car  in  time  to  avoid  the  accident,  the 
case  was  not  tried  upon  that  theory;  and  the  court  sub- 
mitted the  case  to  the  jury  entirely  upon  the  proposition  of  a 
failure  to  exercise  ordinary  care  on  the  part  of  defendant,  and 
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upon  the  question  of  contribatory  neglieence  on  the  part  of 
plaintiffs.  This  was  equivalent  to  informing  the  jury  that 
the  question  of  wanton  or  reckless  conduct  on  the  part  of  the 
motoneer  was  not  in  the  case,  and  hence  it  was  not  error  to 
refuse  a  specific  instruction  upon  that  point  at  the  request  of 
defendant. 

3.  It  was  not  error  for  the  court  to  refuse  to  receive  in 
evidence  a  certain  ordinance  of  the  city  permitting  cars  to 
run  at  the  rate  of  20  miles  an  hour  upon  the  street  in  ques- 
tion. In  the  first  place,  there  was  not  sufficient  evidence 
that  the  ordinance  was  in  force  at  the  time  of  the  accident; 
and  also  it  was  immaterial  for  the  reason  that  the  charge  of 
negligence  against  defendant  was  not  in  running  its  car  at  an 
unlawful  rate  of  speed,  but,  under  the  circumstances,  in  run- 
ning it  in  a  negligent  and  careless  manner.        */ 

4.  Error  is  assigned  for  permitting  a  witness  to  testify  that 
the  car  was  running  from  14  to  15  miles  an  hour,  upon  the 
ground  that  no  proper  foundation  had  been  laid.  The  ob- 
jection did  not  go  to  the  question  as  finally  answered,  and  no 
motion  was  made  to  strike  the  answer  out. 

5.  The  verdict  of  $2,000  was  not  excessive.  The  child  re- 
ceived a  severe  scalp  wound,  and  his  limb  was  fractured,  and« 
according  to  the  testimony  of  the  physician,  although  per- 
fectly healed,  the  limb  was  shortened  at  least  half  an  inch, 
and  the  boy  is  compelled  to  wear  an  extra  thick  sole  and  heet 
on  his  shoe  to  overcome  the  tendency  of  curvature  of  the 
spine.  Considering  the  effect  such  a  burden  must  necessarily 
have  upon  the  life  of  a  child,  and  the  probability  of  the 
permanency  of  the  injury,  it  cannot  be  said  that  the  verdict 
was  too  large. 

Order  affirmed. 


KENNEDY  V.   CONSOLIDATED  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania,  Dec.  31,  1904.) 

[59  Atl.  Rep.  1005.] 

Street  Railroad— Collision  with  Wagon— Evidence.* 

In  an  action  asrainat  a  street  railway  company  for  injuries  received 
by  a  collision  between  a  car  and  a  wag'on,  evidence  held  to  sustain 
judgment  for  plaintiff. 

Appeal  from  Court  of  Common   Pleas,  Allegheny  County. 

ActioD  by  Luther  Kennedy  against  the  Consolidated 
Traction  Company,  judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  FELL, 
BROWN.  MESTREZAT,  POTTER,  and  THOMPSON,  JJ. 

James    C.     Gray,     Clarence    Burleigh,   and  William  A. 
Challener,  for  appellant. 
Rody  P.  Marshall,  for  appellee. 

*8ee  preceding  case  and  foot-notes. 
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POTTER,  J.  Jast  before  the  accident  which  resulted  in 
the  iojuries  for  which  he  here  seeks  to  recover  damages, 
Luther  Kennedy  drove  a  team  of  horses  and  an  empty  wagoii 
north  on  Magee  street  to  its  intersection  with  Fifth  avenae, 
in  the  city  of  Pittsburg.  The  streets  in  this  vicinity,  rnnnins 
north  and  south,  do  not  cross  Fifth  avenue,  but  terminate 
there.  Magee  street  ends  at  a  point  about  half  way  between 
Logan  street  and  Elm  street,  being  approximately  140  feet 
from  each,  they  being  the  nearest  highways  upon  either  side 
which  lead  north  from  Fifth  avenue.  The  defendant  com- 
pany has  two  tracks  upon  Fifth  avenue.  As  the  plainti£f 
came  out  of  Magee  street,  he  checked  his  team  and  looked 
both  ways.  He  says  he  could  see  plainly  to  the  east  beyond 
Logan  street,  and  that  he  saw  no  car  within  that  space.  A 
funeral  procession  was  approaching  upon  the  east-bound 
track,  which  was  the  one  nearest  him.  He  drove  across  this 
track,  and  turned  to  the  west,  driving  diagonally  across  the 
street,  and  then  at  a  point  about  40  or  so  feet  west  of  the 
line  of  Magee  street  his  wagon  was  struck  upon  the  right  side, 
near  the  front  wheel,  by  a  west-bound  car. 

Upon  the  trial,  in  the  court  below,  the  learned  trial  judge 
refused  to  affirm  a  point  put  by  defendant's  counsel,  askinsr 
for  binding  instructions  in  its  favor,  and  this  refusal  is  the 
only  assignment  of  error  presented  upon  this  appeal.  An 
examination  of  the  evidence  shows  that  there  was  a  disputed 
question  of  fact  in  the  case,  and  that  was  as  to  the  location 
of  the  car  when  the  plaintiff  drove  upon  the  west-bound  track, 
or  gave  such  unmistakable  evidence  that  he  was  about  to  do 
so,  as  to  put  the  motorman  fairly  upon  notice  that  he  mast 
stop,  or  at  least  check,  his  car.  This  was  not  the  case  of  a 
right-angle  street  crossing,  where  the  driver  goes  straight 
across  the  street,  so  directly  in  front  of  and  so  near  to  an 
approaching  car  that  the  motorman  cannot  reasonably  stop 
in  time  to  avoid  a  collision.  It  is  not,  therefore,  controlled 
by  the  principle  of  Carson  v.  Federal  St.,  etc.,  Ry.  Co.,  147 
Pa.  219,  23  Atl.  369, 15  L.  R.  A.  257,  3o  Am.  St.  Rep.  727,  and 
other  similar  cases.  On  the  contrary,  the  evidence  all  goes 
to  show  that  the  plaintifi  was  not  even  opposite  the  mouth  of 
Magee  street  when  struck,  but  had  turned  to  the  west,  and 
had  reached  a  point  some  50  feet  from  the  line  of  Mag:ee 
street;  and  that  he  was  at  the  time  driving  diagonally  across 
the  street.  The  witness  Grandison  testified  that  he  saw 
plaintifi  come  out  of  Magee  street,  check  his  team,  look  east 
and  west,  and  cross  the  track  a  little  below;  that  as  he  came 
out  of  Magee  street  the  car  was  above  Logan  street,  coming 
from  the  east,  on  the  west-bound  track.  This  witness  thinks 
the  front  of  the  team  and  tongue  of  the  wagon  had  entered 
upon  the  line  of  the  west-bound  track  while  the  car  was  yet  up 
at  or  near  Logan  street;  that  the  car  came  on  down  without 
slackening  speed,  and  collided  with  the  wagon  about  three 
doors  below  Magee  street,  and  opposite  a  lunchroom  located 
there.    Another  witness  (Meyers),  who  was  standing  at  the 
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corner  of  Logan  and  Fifth  avenue,  testified  that  nvhen  the 
car  passed  him  at  that  point  the  horses  were  about  to  cross 
into  the  west-bound  track,  down  below  Magee  street.  Three 
other  witnesses  also  testified  to  the  effect  that  the  car  was 
yet  above  Los^an  street  when  the  horses  were  stepping  into 
the  west-bound  track.  The  plaintifi,  Kennedy,  testified  that 
be  had  turned  his  horses  so  that  one  was  walking  between 
the  rails  of  the  west-bound  track  and  one  was  between  the 
line  of  the  two  tracks  when  the  wagon  was  struck.  This 
statement  would  approximate  the  circumstances  of  the  acci- 
dent more  nearly  to  those  of  a  rear-end  collision  than  to  those 
of  a  crossing  case.  If  the  testimony  of  the  witnesses  for  the 
plaintifi  was  credited  by  the  jury,  it  was  sufiBcient  to  justify  a 
verdict  for  him,  for  the  measurements  show  that  Logan  street 
is  about  i6o  feet  from  the  point  where  the  collision  occurred, 
and,  if  the  motorman  had  been  on  the  alert,  he  would  have 
bad  notice  during  that  space  that  a  collision  was  likely  to 
occur  unless  he  checked  his  car.  The  distance  was  ample  to 
permit  him  to  stop  the  car  if  it  had  been  under  proper  con- 
trol. The  conductor  testified  that  at  the  ordinary  rate  of 
speed  the  car  could  have  stopped  in  but  little  more  than  its 
own  length.  On  the  other  hand,  the  witnesses  for  the  defend- 
ant testified  that  the  car  was  running  at  about  the  ordinary 
rate  of  speed,  and  that  the  plaintiff  turned  out  of  Magee 
street  when  the  car  was  so  near  that  the  motorman  could  not 
reasonably  stop  in  time.  At  least  this  was  the  only  reasona- 
ble inference  to  be  drawn  from  their  evidence.  Some  of 
them  said  the  car  was  not  more  than  from  30  to  50  feet  away 
when  the  team  was  turned  into  the  west-bound  track.  But 
because  the  testimony  was  thus  conflicting  the  trial  judge 
was  obliged  to  submit  it  to  the  jury.  If  the  evidence  on  the 
part  of  the  defendant  was  true,  the  plaintiff  was  guilty  of 
gross  contributory  negligence,  and  could  not  recover.  But  if 
the  story  as  told  by  the  plaintiff  and  his  witnesses  was  be- 
lieved, then  the  motorman  was  at  fault  in  failing  to  control  his 
car,  and  the  plaintifi  did  nothing  more  in  his  attempted 
occupancy  of  the  track  than  he  had  the  right  to  do.  The 
case  turns  entirely  upon  the  question  of  fact  as  to  the  distance 
between  the  car  and  the  team  when  the  first  approach  to  the 
west-bound  track  was  made,  and  when  the  motorman  could 
be  fairly  said  to  have  had  notice  that  his  track  would  not  be 
clear.  The  circumstances  were  somewhat  unusual.  The 
fact  that  a  funeral  procession  was  approaching  upon  the  east- 
bound  track  mad'e  it  necessary  for  the  plaintiff  to  pull  over  to 
the  west-bound  track,  or  into  the  space  between  it  and  the 
north  curb.  This  accounted  for  the  fact  that  the  plaintiff 
pursued  a  diagonal  course  in  crossing  the  street.  Upon  con- 
sideration of  all  the  evidence,  we  think  the  question  was  one 
for  the  jury. 

The  assignment  of  error  is  overruled,  and  the  judgment  is 
aCBrmed. 
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MARTIN  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  South  Carolina,  Sept.  29,  1904.) 

[48  S.  E.  Rep.  616.] 

Trwl — Exclusion  of  Evidence. 

Where  irrelevant  allefc^ationa  are  allowed^  to  remain  in  a  pleading",  a 
party  has  no  rig-ht  to  a  rulini^  excluding  the  evidence,  though  the  court 
has  the  power  to  exclude  it. 

Instructions. 

In  the  absence  of  request,  failure  to  instruct  the  jury  not  to  consider 
evidence  admitted  on  irrelevant  allegations  in  the  pleading  is  not  error. 

Contract  to  Build  Spur  Track  to  PlaintifTs  Mill— -Breach— Elements  of 
Damages. 

Plaintiff  moved  a  brickmill  to  a  new  location  on  the  agreement  of 
defendant  to  build  a  spur  track  to  such  location.  On  failure  of  the 
defendant  so  to  do,  plaintiff  treated  the  contract  as  abandoned,  and 
moved  his  mill  back  to  the  old  location,  and  sued  for  damages  :  held, 
that  the  measure  of  damages  was  not  simply  the  cost  of  hauling'  the 
product  of  plaintiff's  mill  after  its  return  to  its  old  location  to  the  sta- 
tion on  defendant's  line,  but  defendant  was  also  liable  for  the  rental 
value  of  the  mill  during  the  time  it  was  idle  pending  the  removal  to 
the  new  location  and  the  subsequent  return  to  the  original  location,  and 
the  actual  expenses  and  losses  incident  thereto,  together  with  the  cost 
ef  transporting  the  product  of  the  mill  to  the  nearest  railroad  station. 

Appeal  from  Common  Pleas  Circait  Conrt  of  LexioiftoD 
County;  F.  B.  Gary,  Special  Judge. 

Action  by  Thomas  L.  Martin  against  the  Seaboard  Air 
Line  Railway.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Lyles  &  McMahan  and  Efird  &  Dreher,  for  appellant 
G.  T.  Graham  and  A.  D.  Martin,  for  respondent. 

WOODS,  J.  This  is  an  action  to  recover  damages  for 
breach  of  contract.  The  plaintiff  was  the  owner  of  a  brick- 
mill  at  Arthur's  Lake,  in  Lexington  county,  about  one  mile 
from  Dixiana,  a  station  on  defendant's  railroad.  Wishing  to 
move  bis  mill  to  the  railroad,  in  order  to  save  the  expense  of 
hauling  brick,  plaintiff  contracted  with  the  defendant  railway 
company  for  a  spur  track  at  a  point  on  the  railroad  about 
three-fourths  of  a  mile  from  Dixiana.  The  contract  pro- 
vided, as  a  condition  precedent  to  the  construction  of  the 
spur,  that  plaintiff  should  furnish  the  switch  ties,  grade  the 
roadbed,  and  pay  $6o  in  cash.  On  the  faith  of  the  contract, 
the  plaintiff  moved  his  plant  to  the  new  location,  at  consider- 
able expense.  The  spur  was  not  built,  and,  after  waiting 
some  time,  plaintiff  moved  his  mill  back  to  Arthur's  Lake,  and 
sued  for  damages.  The  defendant  admitted  the  $6o  had  been 
paid  and  not  returned,  but  attempted  to  justify  its  failure  to 
build  the  spur  track  by  proving  that  plaintiff  had  not  fur- 
nished cross-ties  suitable  for  the  work,  or  made  an  adequate 
roadbed. 

The  complaint  sets  up  these  items  of  damage: 
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Bzpenae  of  moving  brick  plant  from  Arthur's  Lake  and  back. .  $550  00 

Cross-ties,  grading,  and  $60  cash,  as  required  by  contract 100  00 

Loss  on  kiln  of  brick  for  lack  of  spur  track— difference  between 

$250,  value  on  railroad,  and  $9^.50,  price  received 152  50 

Rental  value  of  plant  while  idle  for  six  weeks,  based  on  antici- 
pated profits... 2,400  00 

Total  $3,202  50 

Uodoubtedly  the  allegations  as  to  several  of  these  items 
woald  have  been  stricken  out  of  the  complaint  if  a  motion 
to  that  end  had  been  made.     Bqt  as  no  such  motion  was 
made,  the  defendant's  first  exception,   charging  reversible 
enor  in  the  admission  of  testimony  concerning  them,  cannot 
be  sustained.     Ragsdale  v.  Railway  Co.,  6o  S.  C.  381,  38  S. 
E.  609;  Dent  v.  R.  R.,  61  S.  C.  329.  39  S.  E.  527.     The  Code 
of  Procedure  provides  opportunity  for  the  parties  to  a  suit 
to  have  the  real  issues  presented  in  distinct  and  clear-cut 
form  by  a  motion  to  strike  out  irrelevant  matter.     If  they 
choose  not  to  use  this  means,   complaint  that  the  circuit 
judge  failed,  in  the  hearing  of  the  testimony,  to  disentangle 
the  confusion  of  relevant  and  irrelevant  matter,  will  not  be 
heeded.     Justice  does  not,  in  such  circumstances,  require 
that  litigation  should  be  prolonged  by  new  trials.     On  the 
other  band,  due  administration  of  the  law  and  dispatch  of 
public  business  are  promoted  by  encouraging  the  use  of  the 
proper  means  to  eliminate  all  irrelevant  matter  before  the 
trial  begins.     It  is  upon  these  reasons  that  the  cases  above 
cited  rest.     It  may  be  important  to  remark  in  this  connection, 
however,  that,  while  a  party  cannot  complain  of  the  admis- 
sion of  testimony  as  to  irrelevant  allegations  he  has  allowaj 
to  remain  in  the  complaint,  this  court  has  never  held  that  the 
circuit  court  has  not  the  right  to  exclude  such  testimony.     In 
all  the  cases  on  the  subject,  the  refusal  to  grant  a  new  trial 
was  placed  on  the  ground  that  the  appellant,  having  failed  to 
move  to  strike  out  irrelevant  allegations,   had  no  right  to 
have  the  testimony  as  to  such  allegations  excluded.    The 
proposition  that  a  court  is  obliged  to  receive  evidence  which 
does  not  tend  to  establish  any  fact  from  which,  under  the 
pleadings,  a  legal  conclusion  would  result,  merely  because 
the  immediate  litigants  are  not  in  a  position  to  complain, 
cannot  for  a  moment  be  entertained.     The  court  is  vested 
with  power  to  exclude  such  evidence,  in  the  interests  of  the 
litigants  and  of  the  public.     Those  who  have  a  cause  on  trial 
are  entitled  to  time  and  opportunity  to  present  tbe  evidence 
and  arguments  which  bear  upon  the  real  issue,  but,  when 
either  party  attempts  to  go  beyond  this,  it  is  within  the 
power  of  the  trial  judge,  and  a  duty  he  owes  to  others  having 
basiness  in   the  court,   and    to    the    public,   either    upon 
the  objections  of  the  other  party,   or  of  his  own  motion, 
to  require  adherence  to  the  true    controversy.     Tbe  fail- 
ure of  the  circuit  judge  to  instruct  the  jury  not  to  con- 
sider the  objectionable  items  of  damage  cannot  avail  the 
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defendant,  because  no  specific  request  upon  the  subject  was 
submitted  and  refused.     The  first  exception  is  overruled. 

At  the  close  of    plaintiff's  testimony,  the  defendant  re- 
quested the  court  to  instruct  the  jury  to  find  a  verdict  for  the 
plaintiff  for  $i6  only — the  cost  of  hauling  to  Dixiana  all  the 
brick  plaintiff  actually  shipped.     In  his  second  exception, 
defendant  submits  that  this  request  was  erroneously  refused. 
Appellant's  argument  is  that  the  sole  advantage  plaintiff 
would  have  derived  from  the  spur  track  was  the  saving  of  the 
cost  of  hauling  the  brick  to  the  railroad,   and  hence  his 
damage  was  limited  to  the  cost  of  hauling  actually  paid. 
Even  if  the  business  at  the  new  location  had  been  abandoned 
for  some  reason  not  connected  with  defendant's  breach   of 
contract — such,     for   example,   as    the  destruction   of    the 
machinery  by  explosion — this  argument  still  would  not  be 
conclusive,  for  the  advantage  plaintiff  would  have  derived 
from  the  performance  of  the  contract  would  have  been  the 
saving  of  the  cost  of  hauling  to  the  railroad  all  the  brick 
manufactured    for    market  at  the  new  location,   and  not 
merely  of  those  actually  hauled.     In  that  event,  the  verdict 
should   have  been  for  $50,   the  cost  of  hauling  the   50,000 
brick  actually  manufactured,  and  not  $16,  the  cost  of  hauling 
those  actually  shipped.     But  this  was  not  the  case.     The 
plaintiff  treated  the  breach  as  final  and  conclusive,  and,  on 
account  of  the  breach,  as  he  testified,  moved  bis  mill  away 
from  the  location  at  which  he  would-  have  been   benefited 
by  the  building  of  the  spur  track.     It  is  always  a  question  of 
fact  for  the  jury  to  decide  whether,   in  view  of  the  circum- 
stances of  the  particular  case,  the  breach  should  be  regarded 
final  and  conclusive,  justifying  the  injured  party  in  treating  the 
contract  at  an  end,  or  only  a  temporary  delay  in  performance, 
or  other  default  not  vital  to  the  interests  involved.     Remelee 
V.  Hall  (Vt.)  76  Am.  Dec.  140.     If  the  plaintiff  had  continued 
business  at  the  new  location,   notwithstanding  defendant's 
alleged  default,  and  the  evidence  had  led  the  jury  to  conclude 
there  was  not  a  final  and  complete  breach,   but  only  a  post- 
ponement of  performance,  resulting  in  no  permanent  and 
continuing  loss,  then  the  recovery  should  have  been  for  only 
$16 — the  cost  of  hauling  ihe  brick  actually  shipped.     But   if 
in  that  case  the  evidence  had  led  to  the  conclusion  that  the 
breach  was  final  and  complete,  the  proper  verdict  would  have 
been  not  only  for  hauling  up  to  the  time  of  the  trial,  but  for 
the  prospective    future  expense  which  would  have    been 
incurred  on  that  account.     3  Parsons  on  Contracts,  200;  7  A. 
&  £.  Ency.  Law,  133.     Practically,   this  item  of  future  ex- 
pense, in  such  case,  would  be  expressed  by  the  jury's  esti- 
mate of  the  difference  between  the  actual  value  of  the  going 
business  with  the  burden  of  hauling  the  brick  on  it,  and  its 
value  freed  from  that  expense.     The  difficulty  of  making  the 
true  estimate  does   not  affect  the  right  to  recover.     As  said 
in  the  strong  opinion  in   Blagen  v.  Thompson  (Or.)  31  Pac. 
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647,  18  L.  R.  a.  315:  ''The  rale  that  damaKea  which  are 
QDcertain  or  contiogeot  cannot  be  recovered  does  not  em- 
brace an  uncertainty  as  to  the  value  of  the  benefit  or  gain  to 
be  derived  from  the  performance  of  the  contract,  but  an  un- 
certainty or  contingency  as  to  whether  such  gain  or  benefit 
would  be  derived  at  all.  It  only  applies  to  such  damages  as 
are  not  the  certain  result  of  the  breach,  and  not  to  such  as 
are  the  certain  result,  but  uncertain  in  amount."  See,  also» 
8  A.  &  E.  Ency.  Law,  614;  Petrie  v.  R.  R.  Co.,  29  S.  C. 
303,  7  S.  E.  515.  The  same  principles  apply  where,  as  in 
this  case,  the  business  has  not  been  continued,  but  abandoned, 
though  the  method  of  estimating  the  damage  is  necessarily 
different.  When  the  business  has  been  discontinued  on 
account  of  the  breach,  there  being  no  business  in  existence, 
the  recovery  cannot  be  based  on  the  additional  expense  of 
carrying  it  on,  or  the  decrease  of  its  value  growing  out  of  the 
breach.  There  is  no  damage  to  the  business,  for  there  is  no 
business,  but  obviously  it  does  not  follow  that  there  is  no 
loss  to  its  owner  for  which  the  defaulting  party  is  liable. 
When  an  enterprise  is  undertaken  by  one  party  on  the  faith 
of  a  contract  with  another,  who  defaults,  and  in  consequence 
the  enterprise  is  abandoned,  the  first  question  to  be  decided 
in  ascertaining  the  measure  of  damages  is  whether  the  cir- 
cumstances justified  the  conclusion  that  there  had  been  a 
final  and  complete  breach,  vital  to  the  enterprise,  and 
warranting  its  abandonment.  If  so,  the  measure  of  damages 
should  not  be  less  than  the  actual  expense  and  loss  incurred 
on  the  faith  of  the  contract.  If,  on  the  other  hand,  the  evi- 
dence should  indicate  only  a  postponement  of  performance, 
or  other  partial  breach  not  vital  to  the  enterprise,  and  hence 
not  warranting  its  abandonment,  the  recovery  should  be 
limited  to  the  additional  expense,  or  loss,  if  any,  consequent 
on  the  default,  incurred  in  the  prosecution  of  the  enterprise 
so  far  as  it  had  gone.  The  default  not  being  so  serious  as  to 
warrant  the  abandonment  of  the  enterprise,  expenses  in- 
curred in  launching  it  could  not  be  recovered,  but  only  com- 
pensation for  the  loss  of  the  advantage  to  the  going  business 
contemplated  by  the  contract,  as  far  as  it  had  been  prose- 
cuted. The  defendant  therefore  had  the  right  to  have  the 
jury  instructed  to  the  effect  that  if  the  circumstances  appear- 
ing from  the  evidence  did  not  warrant  the  plaintiff  in  regard- 
ing the  contract  as  finally  breached,  and  the  success  of  the 
enterprise  thereby  vitally  affected,  but,  on  the  contrary,  the- 
evidence  only  indicated  delay  in  performance,  which  only 
temporarily  postponed  the  benefits  to  come  from  the  contract, 
and  a  default  not  vital  to  the  enterprise,  then  he  could  not 
recover  more  than  the  additional  expense  which  resulted 
from  the  breach,  which  was  $50 — the  cost  of  hauling  the 
bricks  actually  manufactured  to  the  railroad  station.  The 
defendant's  request  being  for  an  unqualified  direction  to 
the  jury  to  find  a  verdict  for  $16  only,  it  could  not  be  granted^ 

14  R  R  R-41 
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because  the  amoant  coald  not  have  been  less  than  $90,  and 
because,  in  granting  it,  the  circuit  judge  wonld  have  adjudged 
an  issue  of  fact  upon  which  there  was  evidence  for  the  jury 
to  consider.  In  granting  the  request,  he  would  have  taken 
from  the  jury  the  question  whether  the  plaintifl  was  justified 
in  regarding  the  contract  as  finally  and  conclusively  breached, 
to  the  vital  injury  of  the  enterprise  which  he  had  undertaken 
in  reliance  upon  it.  It  follows  that  the  request  was  properly 
refused. 

It  is  next'  insisted  that  a  new  trial  should  be  granted  be- 
cause the  verdict  of  the  jury  was  in  disregard  of  the  follow- 
ing instruction :  '4f  there  was  a  breach  by  the  railroad  in 
not  putting  in  a  side  track  for  lir.  Martin's  use  in  shipping 
brick  only,  and  if  Mr.  Martin,  with  reasonable  expense  and 
exertion,,  could  have  had  the  brick  hauled  to  another  point 
for  shipment,  then  it  was  Mr.  Martin's  duty  to  do  this;  and 
the  most  he  can  recover  is  the  additional  cost  of  hauling  to 
the  most  convenient  station  the  brick  that  he  actually  made 
and  sold,  provided  he  did  so  haul  them,  unless  there  were 
other  special  damages  foreseen  and  contemplated  by  the  rail- 
road at  the  time  of  making  the  contract,  and  not  to  be  avoided 
by  Mr.  Martin  through  reasonable  effort  and  expense."  It 
it  manifest  that,  if  the  jury  reached  the  conclusion  from  the 
evidence  that  Martin  was  justified  in  abandoning  his  enter- 
prise on  account  of  defendant's  default,  then  this  instruction 
warranted  a  verdict  for  the  expenses  incurred  by  him  on  the 
faith  of  the  contract.  Nettles  v.  R.  R.  Co.,  7  Rich.  Law,  190, 
62  Am.  Dec  409;  8  A.  &  E.  Ency.  Law,  673;  13  Cyc  63. 
In  this  view,  it  also  follows  that  the  circuit  judge  committed 
no  error  of  law  in  refusing  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  might  properly  include,  aa  actual  ex^ 
penses  and  losses,  the  cost  of  removing  the  plant  from 
Arthur's  Lake*  the  rental  value  of  the  mill  for  the  period 
occupied  in  removing  it  from  Arthur's  Lake  and  reestablish- 
ing it  at  the  railroad,  and  the  cost  of  transporting  the  brick 
burned  at  the  new  location  to  the  nearest  railroad  station. 
If  the  jury  reached  the  conclusion  that  the  default  of  the  de- 
fendant was  such  as  to  warrant  the  plaintiff  in  abandoning 
the  enterprise,  then  the  defendant  was  responsible  for  the 
loss  of  rental  value  which  the  defendant  knew  would  nec- 
essarily be  incurred  in  moving  the  mill  on  the  faith  of  de- 
fendant's promise.  Lipscomb  v.  R.  R.  Co.,  65  S.  C.  148,  43 
S.  E.  ^88;  Tappan  v.  Harwood,  2  Speers,  551;  Griffin  v. 
Colver  (N.  Y.)  69  Am.  Dec.  724. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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(Supreme  Court  of  Geor^a,  Jnne  9,  1904.) 

[48  8.  E.  Rep.  15.] 

Condemnation  of  Railroad  Right  of  Way  for  Telegraph  Line — ^Award — 
Appeal. 
The  telesrraph  company  instituted  proceedings  against  the  railroad 
company  in  the  county  where  the  main  office  of  the  latter  was  located. 
The  award  was  filed  in  the  office  of  the  clerk  of  the  superior  court  of 
the  county  where  the  proceedings  were  had»  and  an  appeal  taken  to  the 
superior  court  of  this  county.  This  appeal  was  authorized  by  the  law 
providing  for  condemnation  of  a  railroad's  right  of  way  for  telegraph 
purposes.    Civ.  Code  1895,  gg  4677,  4678  ;  Acts  1898,  p.  5. 


On  the  appeal  from  the  award  of  the  assessors  in  the  condem- 
nation proceedings  the  issue  of  fact  for  the  jury  is  the  amount  of  com- 
pensation to  be  paid  for  the  property  taken  or  damaged  for  public 


Same — Easement  Acquired. 

A  telegraph  company  acquires  only  an  easement  to  the  right  of  w^ 
of  a  raUroad  company  condemned  for  the  purpose  of  constructing  and 
operating  a  telegraph  line  thereon. 


The  easement  acquired  embraces  the  land  actually  occupied  by  the 
poles  and  fixtures  for  guy  wires,  and  the  right  to  stretch  the  wires  upon 
the  poles,  and  to  enter  upon  the  right  of  way  to  ooaatmct  and  repklr  the 
telegraph  line. 

Same — Exclusive  Right  of  Occupancy. 

The  only  exclusive  right  of  occupancy  the  telegraph  company 
acquires  by  condemnation  proceedings  is  the  occupanoj  of  the  land 
occupied  by  the  poles  for  telegraph  purposes. 

9am% — Measure  of  Damages.* 

The  measure  of  damages  in  such  cases  is  the  value  of  the  land 
actually  taken,  and  the  extent  to  which  the  use  of  the  right  of  way  by 
the  railroad  company  is  diminished  by  its  use  by  the  telegnph  ooas* 
pany. 

Same — Damages. 

The  right  of  waf^  of  a  railroad  company  has  no  general  market  ^ralue 
for  other  uses  than  that  to  which  it  is  applied.  The  appropriation 
to  public  use  amounts  to  a  withdrawal  of  the  right  of  way  from  any 
use  except  that  which  is  necessary  or  auxiliary  to  the  operation  ot  the 
railroad. 


Peculiar  advantages  and  benefits  accruing  to  a  telegraph  company 
from  its  use  of  the  railroad's  right  of  way  cannot  be  conaidered  in  the 
assessment  of  damages.  The  railroad  company  can  only  claim  com- 
pensation for  its  land  taken,  and  damages  resulting  from  the  con- 
etmetion  and  maintennance  of  the  telegraph  line.  A  burden  not 
imposed  by  the  telegraph  company  is  not  an  element  of  damages. 
Thus  there  was  no  error  in  excluding  evidence  as  to  the  cost  of  the 
change  of  grade,  or  the  clearing  of  the  right  of  way  and  keephig  it 
free  from  obstructions. 

Same — Remote  or  Speculative  Damages. 

Remote  or  speculative  damages  cannot  be  recovered.  The  bare  sug- 
gestion that   at  some  vague  time  in  the  future  the  railroad  company 

*See  foot-note  appended  to  Cleveland,  etc,  Rv.  Co.  v.  Ohio  Postal 
T.  C  Co.  (Ohio),  12  R.  R.  R.  251,  35  Am.  &  Bug.  R.  Cas.,  N.  8.,  251, 
where  all  the  preceding  authorities  in  this  series  are  collected. 
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may  laj  additional  tracks  or  build  structures  for  railroad  purposes  i» 
too  remote  to  authorize  the  admission  of  evidence  of  the  damag^e 
which  might  result  from  such  possible  contingencies.  In  its  notice  of 
condemnation,  the  telegraph  company  stipulated  that,  should  such 
contingencies  happen,  it  would  remove  at  its  own  expense  the  poles 
and  wires,  so  as  not  to  interfere  with  such  extensions  and  improve* 
ments. 

Same — Same. 

The  possibility  of  poles  placed  at  a  greater  distance  than  their  heig-ht 
from  the  track  falling  upon  the  track  is  too  remote  to  be  considered  in 
estimating  damages. 

Same — Same. 

Annoyances  and  inconveniences  to  the  railroad  company  must  be  real, 
and  of  such  a  character  as  to  interfere  in  some  manner  with  the  rail- 
road's right  to  exercise  its  business,  to  become  an  element  of  damag-e. 

Same — Same. 

The  benefit  a  railroad  company  may  derive  from  a  contract  with 
another  telegraph  company  already  occupying  its  right  of  way  is  not 
an  element  of  damage.  The  measure  of  damage  includes,  not  what 
another  telegraph  company  may  contract  for  certain  privileges,  but  the 
extent  such  contract  would  be  impaired  by  the  construction  of  the 
second  line  of  telegraph. 

Verdict. 

The  form  of  the  verdict,  while  irregular,  covered  all  of  the  issaea 
involved,  and  the  amount  found  by  the  jury  is  sustained  by  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  County;  P.  E.  Sea- 
brook,  Judge. 

Condemnation  proceedings  by  the  Postal  Telegraph  Cable 
Company  against  the  Savannah,  Florida  &  Western  Railway 
Company.  The  Atlantic  Coast  Line  Railroad  Company  was 
made  a  party  in  lieu  of  the  Savannah,  Florida  &  Western 
Railway  Company.  Judgment  for  plaintifi,  and  defendant 
brings  error.     Affirmed. 

W.  L.  Clay,  for  plaintifi  in  error. 

J.  R.  Mcintosh  and  Garrard  &  Meldrim,  for  defendant  in 
error. 

EVANS,  J.  On  September  8,  igoo,  the  Postal  Telegraph 
Cable  Company  caused  to  be  served  upon  the  Savannah, 
Florida  &  Western  Railway  Company  a  notice  that  condem- 
nation proceedings  would  be  instituted  against  it  in  order  to 
secure  the  privilege  of  constructing  a  telegraph  line  along  its 
right  of  way  from  Albany  to  Thomasville  and  from  Thomas- 
ville  to  Valdosta.  This  notice  was  on  the  s&me  day  filed  in 
the  office  of  the  clerk  of  the  superior  court  of  Chatham  county. 
On  September  20,  1900,  the  railway  company  filed  a  petition 
for  injunction  against  the  Postal  Telegraph  Cable  Company, 
alleging  that  there  was  no  authority  of  law  for  the  proposed 
condemnation  proceedings,  and  that  the  statutes  under  which 
the  latter  company  claimed  the  right  to  condemn  were,  for 
various  reasons  stated,  unconstitutional  and  void.  On  the 
same  day  the  railway  company  sent  a  response  to  the  notice 
above  referred  to,   therein  advising  the  Postal  Telegraph 
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Cable  Company  that,  in  naming  the  person  to  act  as  the 
arbitrator  selected  by  the  railway  company,  it  did  so  subject 
to  its  petition  for  injunction,  and  without  any  prejudice 
whatsoever  to  its  riehts  in  the  premises.  Subsequently  the 
railway  company  filed  an  amendment  to  its  petition  for  in- 
junction, and  an  interlocutory  hearing  was  had  thereon  upon 
the  22d  of  November,  1900;  the  judge  setting  aside  the  re- 
straining order  previously  granted,  and  refusing  to  grant  a 
temporary  injunction.  To' this  action  of  the  judge  the  rail- 
way company  excepted,  and  brought  the  case  to  this  court 
for  review,  and  on  February  28,  1901,  the  judgment  of  the 
lower  court  denying  the  injunction  was  affirmed.  See  112 
Oa.  94i»  38  S.  E.  353. 

Shortly  after  the  interlocutory  hearing  on  the  petition  for 
injunction,  and  before  the  decision  of  this  court  was  ren- 
dered, to  wit,  on  December  31,  1900,  the  railway  company 
appeared  before  the  board  of  assessors  who  had  been  selected 
to  conduct  the  condemnation  proceedings,  and,  without 
waiving  any  of  its  rights  under  its  petition  for  injunction, 
filed  objections  in  writing  to  the  further  progress  of  those 
proceedings.  One  of  these  objections  was  that  the  notice  of 
condemnation  was  legally  insufficient,  in  that  it  did  not  point 
out  with  reasonable  certainty  and  definiteness  the  location  of 
the  lands  sought  to  be  condemned.  The  Postal  Telegraph 
Cable  Company  thereafter  amended  this  notice  over  the  ob- 
jection of  the  railway  company.  Despite  its  protests,  the 
board  of  assessor^  proceeded  with  the  investigation,  and  on 
January  5,  1901,  rendered  an  award  for  the  sum  of  $6,000  as 
compensation  for  the  property  rights  of  the  railway  company 
which  the  Postal  Telegraph  Cable  Company  sought  to  con- 
demn. Oo  January  16,  1901,  the  Postal  Telegraph  Cable 
Company,  being  dissatisfied  with  the  amount  of  this  award, 
entered  an  appeal  to  the  superior  court  of  Chatham  county. 
On  the  13th  of  March  following,  the  railway  company  filed  in 
that  court  a  ''motion  to  dismiss  and  quash  said  condemna- 
tion proceedings,"  and  to  declare  null  and  void  the  award 
therein  rendered.  The  grounds  of  this  motion  were  (i)  that 
the  condemnation  proceedings  were  without  authority  of 
law,  in  that  the  statutes  upon  which  they  were  predicated 
were  unconstitutional  and  void;  (2)  that  the  act  of  December 
20,  1898  (Acts  1898,  p.  54),  amending  certain  sections  of  the 
Code,  "makes  no  provision  whatsoever  for  the  appointment 
of  an  assessor  in  the  event  the  landowner  or  the  railway 
company,  or  other  person  interested,  shall  fail  to  appoint  an 
assessor,  or  if  the  owner  of  the  land  sought  to  be  condemned 
shall  fail  to  agree  upon  an  assessor,  or  if  the  owner  is  un- 
known," and  that  the  statutes  of  this  state  which  relate  to 
the  selection  of  an  assessor  to  act  in  behalf  of  the  landowner 
or  other  person  interested  ''are  inapplicable  in  this  case, 
where  one  condemnation  proceeding  is  instituted  to  condemn 
land   located    in  five  (5)  separate  and  distinct  counties," 
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wherefore  said  act  of  1898  is  class  legislation,  and  in  conflict 
with  the  Constitution  of  the  United  States,  which  provides 
that  no  person  shall  be  denied  the  equal  protection  of  the 
laws  or  deprived  of  property  without  due  process  of  law,  etc., 
as  well  as  violative  of  the  Constitution  of  the  state  of  Georgia, 
for  like  reasons;  (3)  that  the  act  of  1898  is  further  in  conflict 
with  the  Constitutions  of  this  state  and  of  the  United  States* 
because  it  ''fails  to  make  any  provision  for  the  appointment 
of  a  third  assessor  in  the  event  'the  two  assessors  selected 
shall  fail  to  agree  upon  a  third,"  does  not  provide  any 
machinery  for  determining  the  necessity  of  condemning  land 
or  property  rights  therein  for  the  use  of  the  public,  makes 
no  provision  for  the  filing  of  an  award,  or  for  entering  aa 
appeal  therefroiiGi,  and  is  too  vague  and  indefinite  to  authorize 
the  condemnation  of  a  railway  right  of  way  for  use  by  a 
telegraph  company;  (4)  that  the  act  of  1898  is  ''contrary  to 
the  Constitution  of  the  state  of  Georgia,  which  provides  that 
all  cases  respecting  the  title  for  land  shall  be  tried  in  the 
county  in  which  the  land  is  situated,"  for  the  reason  that 
said  act  provides  "for  the  institution  and  trial  of  condemna- 
tion proceedings  in  counties^  other  than  that  in  which  the 
land  is  situate^,"  and  authorizes  the  assessors  to  render  an 
award  without  going  on  the  land  sought  to  be  condemned 
and  conducting  the  hearing  on  the  premises,  as  in  other  cases 
provided;  (s)  that  the  notice  of  condemnation  did  not  de- 
scribe the  land  sought  to  be  condemned  with  sufficient  cer- 
tainty, and  for  that  reason  the  notice  was  too  indefinite  to 
support  a  certain  and  valid  award;  (6)  that  it  did  not  appear 
that  there  was  any  public  necessity  to  condemn  any  portion 
of  the  railway  right  of  way,  nor  that  the  portion  sought  to 
be  condemned  was  necessary  for  the  purpose  of  constructing 
and  operating  a  telegraph  line;  and  (7)  (hat  the  "notice  of 
condemnation  and  the  said  award  provided  for  the  crossing 
of  this  railway  company's  right  of  way  and  tracks  under- 
ground by  said  telegraph  company's  line,  which  is  not 
authorized  by  law." 

This  motion  to  dismiss  was  on  June  8,  1901,  amended  by 
adding  the  following  grounds:  (1)  The  award  is  defective 
and  insufficient  because  it  fails  to  adjudicate  the  issues  raised 
by  the  defendant's  objections  to  the  condemnation  proceed- 
ings, which  objections  were  urged  before  the  assessors  before 
any  evidence  was  introduced;  (2)  the  award  is  too  indefinite, 
in  that  it  fails  "to  specify  what  is  so  much  of  the  right  of 
way  of  a  railway  company  as  may  be  necessary  for  the  use  of 
a  telegraph  company  for  the  purpose  of  erecting,  maintain- 
ing, and  operating  its  line  of  telegraph  along  and  upon  such 
right  of  way";  and  (3)  the  award  fails  "to  designate  and 
specify  the  exact  portion  of  the  right  of  way,  or  how  much 
thereof  or  what  part  thereof,  may  be  taken  by  the  plaintiff, " 
and  also  fails  to  specify  or  designate  "at  what  distance  from 
the  outer  edge  of  the  land  on  which  this  defendant  operates 
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its  trains,  commonly  called  its 'right  of  way*'  *  *  *  or 
at  what  distance  from  its  track  the  said  poles  and  line  of 
telegraph  might  be  located  and  erected" — for  which  reasons 
the  plaintiff  was  not  authorized,  under  said  award,  to  enter 
open  the  right  of  way  or  make  any  ase  of  the  same,  and  so  to 
do  ''would  be  contrary  to  the  state  and  federal  Constitutions* 
in  that  the  property  of  the  defendant  would  be  taken  without 
dne  process  of  law. ' ' 

To  the  motion  as  amended  the  Postal  Telegraph  Cable 
Company  filed  its  answer,  admitting  all  the  allegations  of  fact 
on  which  the  motion  was  based;  and  on  June  8,  1901,  the 
day  on  which  the  amendment  was  made  and  the  answer  filed, 
the  court  passed  on  the  motion  to  dismiss,  and  overruled  the 
same.  Later,  on  July  24,  1901,  the  railway  company  filed  a 
motion  to  dismiss  the  appeal  to  the  superior  court  entered  by 
the  Postal  Telegraph  Cable  Company,  because  that  court  was 
without  jurisdiction  to  entertain  the  appeal,  and  because,  if 
any  right  to  appeal  existed  under  the  law,  the  appeal  should 
have  been  ''filed  and  tried  in  the  superior  courts  of  the  coun- 
ties of  Dougherty,  Mitchell,  Thomas,  Brooks,  and  Lowndes, 
and  in  eacn  of  them."  On  the  same  day  the  judge  heard  this 
motion,  and  passed  an  order  overruling  the  same.  He  also 
struck  a  plea  to  the  jurisdiction,  based  on  the  same  grounds, 
which  had  been  filed  by  the  railway  company,  and  overruled 
a  motion  to  dismiss  the  appeal  presented  by  that  company, 
predicated  upon  the  company's  contention  that  there  was  no 
provision  of  law  authorizing  such  an  appeal  to  be  entered. 
Thereupon  the  railway  company  demurred  to  the  notice  of 
condemnation,  insisting  (i)  that  it  did  not  locate  with  su£B- 
cient  certainty  the  land  sought  to  be  condemned;  and  (2) 
that  the  law  did  not  contemplate  or  provide  for  any  lemoval 
and  replacement  of  the  telegraph  fixtures,  such  as  stipulated 
in  said  notice,  in  the  event  the  railway  company  might  in 
the  future  desire  to  construct  additional  tracks,  warehouses, 
or  other  structures  on  its  right  of  way,  and  a  change  in  the 
location  of  the  telegraph  poles  or  wires  should  therefore  be- 
come expedient.  The  court  overruled  this  demurrer,  the  rail- 
way company  was  allowed  to  amend  the  answer  which  it  had 
previously  filed  and  urged  before  the  board  of  assessors,  and 
the  case  proceeded  to  a  trial  on  the  merits  before  a  jury.  The 
railway  company  then  invoked  a  ruling  as  to  the  issues  to  be 
submitted  to  and  passed  on  by  the  jury,  and  the  court  held 
that  "the  issue  to  be  tried  by  the  jury  [was]  as  to  the  value  of 
the  property  taken  or  damage  done  to  the  right  of  way  of  the 
defendant  in  the  construction  and  maintenance  of  a  tele- 
graph line  as  set  out  in  the  nodce  of  condemnation."  On 
July  26,  1901,  the  jury  returned  a  verdict  reciting  that  they 
found  (i)  that  "for  taking  the  property  sought  to  be  con- 
demned *  *  *  the  Postal  Telegraph  Cable  Company  shall 
pay  to  the  Savannah,  Florida  &  Western  Railway  Company, 
as  own^,  the  sum  of  thirty-three   12-ico  dollars";  and  (2) 
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that  no  consequential  damages  or  benefits  would  result  from 
such  taking,  so  far  as  the  property  of  the  railway  company 
not  taken  was  concerned.  A  judgment  was  entered  in 
accordance  with  this  verdict,  and  on  July  29,  igoi,  the  railway 
company  filed  a  motion  for  a  new  trial.  This  motion  was 
subsequently  amended  by  adding  thereto  53  grounds,  in 
which  error  was  assigned  upon  rulings  made  by  the  court 
during  the  progress  of  the  trial.  On  February  6,  1903,  an 
order  was  taken  making  the  Atlantic  Coast  Line  Railroad 
Company  a  party  to  the  case,  in  lieu  of  the  Savannah, 
Florida  &  Western  Railway  Company;  it  being  made  to 
appear  to  the  court  that  the  latter  corporation  had  been  con- 
solidated with  and  merged  into  the  former.  The  motion  for 
a  new  trial,  as  amended,  came  on  for  a  hearing  on  February 
14,  1902,  and  was  overruled  by  the  Court.  The  Atlantic 
Coast  Line  Railroad  Company  then  sued  out  a  bill  of  excep- 
tions; therein  assigning  error  upon  the  refusal  to  grant  it  a 
new  trial,  as  well  as  upon  the  overruling  of  the  motion  to 
dismiss  the  proceeding,  and  the  various  other  adverse  rulings 
above  mentioned,  to  which  the  railway  company  had  dnly 
filed  exceptions  pendente  lite. 

It  is  pertinent  to  add,  as  a  part  of  the  history  of  this  liti- 
gation, that  this  is  the  fourth  time  it  has  been  before  this 
court,  and  that  many  of  the  questions  now  presented  for  de- 
termination have  heretofore  been  adjudicated  in  favor  of  the 
Postal  Telegraph  Cable  Company.    The  petition  for  injunc- 
tion filed  by  the  railway  company  still  remains  pending  in 
the  court  below,  there  having  been  as  yet  no  final  trial  on 
the  merits  before  a  jury.     After  the  judgment  refusing  to 
grant  a  temporary  injunction  was  afifirmed   by  this  court 
(112  Ga.  941,  38  S.  E.  3S3),  the  railway  company  filed   an 
amendment  to  its  petition,  setting  forth  various  reasons  why 
the  condemnation  proceedings  should  be  enjoined,  and  the 
judge  granted  a  rule  calling  upon  the  Postal  Telegraph  Cable 
Company  to  show  cause  why  an  injunction  should  not  be 
granted.     After  hearing  the  parties,  the  judge  declined  to 
grant  the  application  for  a  temporary  injunction,  the  railway 
company  excepted  by  writ  of  error,  and  this  court  aflBrmed 
the  judgment  of  the  court  below.     See  113  Ga.  916,  39  S.  E. 
399.     After  the  award  of  the  assessors  had  been  made,  and 
pending  the  appeal  to  the  superior  court  entered  by  the  Pos- 
tal Telegraph  Cable  Company,  that  company  paid  into  the 
registry  of  the  superior  court  of  Chatham  county  the  amount 
of  the  award,  and  then   proceeded  to  construct  a  telegraph 
line  over  the  right  of  way  of  the  railway  company,  which 
resisted  this  work  of  construction  with  force;  cutting  down 
tbe  telegraph  poles  and  removing  the  same  from  its  right  of 
way.     Thereupon  the  Postal    Telegraph  Cable    Company 
instituted  an  independent  proceeding,  the  purpose  of  which 
was  to  enjoin  the  railway  company  from  interfering  with  the 
construction  of  this  telegraph   line.     The  court  granted  an 
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interlocatory  injanction,  the  railway  compaDy  broaght  this 
action  under  the  review  of  this  court  by  a  writ  of  error,  and 
the  judgment  of  the  lower  court  was  affirmed.  See  115  Ga. 
SS4»  42  S.  E.  I. 

I.  On  the  call  of  the  case  on  appeal,  counsel  for  the  rail- 
way company  requested  the  court  to  determine  the  issue  to 
be  submitted  to  the  jury,  and  the  judge  submitted  the  follow- 
ing: ''Upon  the  appeal  the  issue  is  as  to  the  value  of  the 
property  taken,  or  damage  done  to  the  right  of  the  defendant 
in  the  construction  and  maintenance  of  a  telegraph  line,  as 
set  out  in  the  notice  of  condemnation."  The  plaintiff  in 
error  contended  that  many  other  issues  were  involved,  such 
as  the  necessity  of  condemnation,  the  jurisdiction  of  the 
court  to  entertain  the  appeal,  and  questions  of  like  character. 
These  were  purely  legal  propositions,  and  had  been  previously 
adjudicated  by  the  court,  and  the  rulings  on  the  same 
affirmed  by  this  court.  112  Ga.  941,  38  S.  E.  353;  113  Ga. 
916,  39  S.  E.  399;  115  Ga.  554,  42  S.  E.  i. 
'  The  plea  to  the  jurisdiction  of  the  court  was  stricken  on 
demurrer.  Plaintifi  in  error  contends  there  is  no  authority 
of  law  for  an  appeal  from  the  award  of  the  assessors  to  a  jury 
in  the  superior  court  of  Chatham  county;  that,  if  an  appeal 
would  lie,  the  superior  court  of  each  of  the  counties  of 
Dougherty,  Mitchell,  Thomas,  Brooks,  and  Lowndes  had 
•jurisdiction  to  try  the  appeal  as  to  the  land  in  each  of  the  re- 
spective counties,  in  which  courts  said  appeals  should  be 
filed,  and  in  none  other.  Acts  1894,  p.  98  (Civ.  Code  189$* 
§§  4677,  4678),  provided  for  the  filing  of  the  award  in  the 
office  of  the  clerk  of  the  superior  court  of  the  county  where 
the  property  is  situated,  or  the  franchise  sought  to  be  con- 
demned is  exercised,  and  giving  either  party  the  right  to 
enter  an  appeal  from  the  award  to  the  superior  court  of  the 
conntv  where  the  award  is  filed.  The  amendatory  act  of 
1898  (Acts  1898,  p.  54),  the  constitutionality  of  which  was  up- 
held in  the  carefully  considered  opinion  of  Justice  Little  in 
the  case  in  115  Ga.  $54,  42  S.  E.  i,  provides  for  one  condem- 
nation proceeding,  which  may  be  had  in  the  county  in  which 
the  principal  office  of  the  company  is  located.  The  main 
office  of  the  plaintifi  in  error  was  in  Chatham  county,  the 
condemnation  proceedings  were  had  in  that  county,  and  the 
award  was  filed  in  the  office  of  the  clerk  of  the  superior  court 
of  that  county. 

In  the  -construction  of  an  amending  statute,  the  law 
amended,  as  well  as  the  amending  act,  should  be  construed  in 
such  a  manner  as  to  give  full  effect  to  the  legislative  intent. 
The  purpose  of  the  Legislature  by  the  amending  act  was  to 
avoid  a  number  of  condemnation  proceedings  by  providing 
for  one  trial,  instead  of  as  many  trials  as  there  are  counties 
traversed  by  the  telegraph  company.  The  right  of  appeal 
was  not  affected  in  any  manner.  The  old  law  provided  for 
the  filing  of  the  appeal  in  the  office  of  the  clerk  of  the  su- 
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perior  court  where  the  property  is  situated,  because  the 
coodemnatioQ  proceedings  were  had  in  that  county.  If 
the  condemnation  proceedings  are  had  in  the  county  of 
the  principal  o£5ce  of  the  corporation  whose  property  is 
sought  to  be  condemned,  the  award  of  the  assessors  should 
be  filed  in  that  county,  and  the  superior  court  of  the  county 
where  the  award  is  filed  would  be  the  proper  forum  to  which 
the  appeal  should  be  taken. 

A  telegraph  company  does  not  acquire  the  fee,  but  only  an 
easement  in  the  right  of  way  of  a  railway  company  cos- 
demned  for  the  purpose  of  constructing  a  telegraph  line 
thereon.  The  easement  embraces  the  land  actually  occn- 
pied  by  the  poles  and  fixtures  for  guy  wires,  and  the  right  to 
stretch  the  wires  on  the  poles,  and  to  enter  upon  the  right  of 
way  to  construct  and  repair  the  telegraph  line. 

The  measure  of  damages  in  such  a  case  is  the  value  of  the 
land  actually  taken,  and  the  extent  to  which  the  value  of  the 
use  of  the  right  of  way  by  the  railway  company  is  diminished 
by  its  use  by  the  telegraph  company.  The  telegraph  com- 
pany must  pay  for  the  land  taken  and  the  damage  sustained 
by  the  railway  company  by  the  construction  and  maintenance 
of  the  telegraph  line.  The  damage  thus  sustained  is  not  the 
value  of  the  land  under  the  wires  and  between  the  poles,  but 
the  extent  to  which  the  value  of  the  use  of  that  part  of  the 
right  of  way  between  the  poles  and  under  the  wires  for  rail- 
road purposes  is  diminished  by  its  use  by  the  telegraph 
company.  The  space  between  the  poles  is  not  occupied 
exclusively  by  the  telegraph  company.  The  railway  com- 
pany still  has  the  right,  notwithstanding  the  construction  of 
the  telegraph  line,  to  use  this  interval  of  space.  It  cannot 
be  said  that  the  land  between  the  poles  is  taken,  where  the 
railway  company  has  not  been  excluded  from  its  possession, 
but  has  a  right  to  use  this  particular  part  of  its  property  for 
any  lawful  use,  just  as  it  had  before  the  construction  of 
the  telegraph  line,  with  the  limitation  of  the  burden  imposed 
thereon  for  the  necessary  purposes  of  the  telegraph  company 
as  designated  in  its  notice  of  condemnation. 

In  arriving  at  the  value  of  the  land  actually  appropriated, 
the  general  salable  value  of  the  right  of  way  for  other  uses 
than  that  to  which  it  is  applied  by  the  railway  company  can- 
not be  considered.  While  it  is  true  that  the  railway  company 
has  the  absolute  fee,  the  right  of  way  has  no  general  market 
value  so  long  as  it  is  used  by  the  railway  company  for  railroad 
purposes.  The  appropriation  to  public  use  amounts  to  a 
withdrawal  of  the  right  of  way  from  any  use  except  that 
which  is  necessary  or  ancillary  to  the  operation  of  the  rail- 
road. 

The  railway  company  is  a  creature  of  the  law.  It  is  an 
artificial  person,  with  limited  powers,  and  the  scope  of  its 
powers  is  determined  by  its  charter.  The  act  of  incorpora- 
tion, while  conferring  powers,  also  imposes  duties,  upon  this 
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legal  entity.  It  owei  a  duty  to  tbe  state  and  the  public  to 
exercise  its  corporate  functions  for  the  promotion  of  the  pur- 
pose of  its  organization.  So  long  as  a  railway  company  uses 
its  right  of  way  for  the  purpose  of  its  incorporation*  it  cannot 
devote  it  to  any  other  purpose  than  that  of  operating  a  rail* 
road,  or  some  purpose  ancillary  thereto.  Any  other  disposition 
of  its  right  of  way  while  it  is  discharging  its  duty  to  the  pub- 
lic under  the  act  of  incorporation  cannot  be  presumed.  The 
record  does  not  disclose  any  intention,  present  or  prospec- 
tive, on  the  gart  of  the  railway  company  to  abandon  its 
right  of  way,  or  to  devote  it  to  any  other  purpose  than  its  use 
for  a  railroad.  The  railway  company,  in  the  operation  of  a 
railroad,  is  performing  a  quasi  public  function.  On  the  faith 
of  the  discharge  of  this  public  duty,  it  was  given  the  right  to 
acqnhe,  either  by  voluntary  contract  or  by  condemnation, 
private  property  necessary  to  accomplish  the  purpose  of  its 
organization.  The  possible  contingency  of  applying  the  land 
acquired  for  this  purpose  to  a  difierent  and  altogether  foreign 
use,  even  permissible  under  its  charter  and  the  tenure  of  its 
title,  is  too  remote  to  be  considered  in  assessing  the  value  of 
the  land.  In  estimating  the  value  of  the  land  taken  and 
appropriated  to  the  exclusive  use  of  the  telegraph  company; 
only  the  value  of  the  land,  determined  by  the  use  to  which  it 
IB  applied,  can  be  considered;  and  any  supposed  market 
value  contingent  on  tbe  remote  possibility  of  the  abandon- 
meot  of  the  operation  of  the  railroad,  or  the  subjection  of 
the  right  of  way  to  any  other  use,  is  too  remote  to  be  taken 
into  consideration. 

That  the  right  of  way  may  possess  peculiar  advantages  and 
benefits  to  the  telegraph  company  in  the  construction  and 
maintenance  of  its  line  is  not  a  proper  element  in  tbe  esti- 
mate of  damages.  The  telegraph  company  is  under  a  legal 
duty  to  compensate  the  railway  company  for  the  damage 
done  to  it  by  the  construction  of  its  line  of  telegraph,  and 
any  supposed  benefits  which  it  may  receive  from  using  the 
right  of  way  are  of  no  concern  to  the  lailway  company,  if  the 
latter  receives  full  and  adequate  compensation  for  the  value 
of  the  land  taken,  and  the  damage  done  to  its  property  by 
the  construction  of  the  telegraph  line.  A  burden  not  im- 
posed by  the  telegraph  line  is  not  an  element  of  damage. 
Likewise  the  cost  of  clearing  the  right  of  way,  draining  the 
same,  and  keeping  it  free  from  obstructions,  which  was  ex- 
pense incurred  by  the  railway  company  for  the  purpose  of 
operating  its  railroad,  is  not  to  be  considered  in  assessing 
the  damages,  because  this  expense  is  incurred,  not  as  a  re- 
sult of  the  construction  of  the  line  of  telegraph,  but  because 
it  was  necessary  to  the  railway  company,  in  the  safe  conduct 
of  its  own  business,  to  do  this  very  work.  The  right  of  way  is 
cleared,  the  natural  growth  is  removed,  not  to  provide  a 
suitable  situs  for  tbe  construction  of  a  telegraph  line,  but  to 
facilitate  and  aid  tbe  railway  company  in  the  operation  of 
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its  traim.  This  coodition  of  things  existed  at  the  time  the 
telegraph  company  sought  to  build  its  telegraph  line,  and 
only  to  the  extent  that  the  telegraph  line  interferes  with  the 
use  of  the  right  of  way  can  the  railway  company  recover 
damages.  In  the  operation  of  its  railroad,  the  railway  com- 
pany finds  it  necessary  to  burn  off  the  grass  and  decayed 
vegetation,  and  to  keep  down  undergrowth,  to  protect  its 
tracks  from  the  ravages  of  fire.  Independently  of  the  loca- 
tion of  the  telegraph  line  on  its  right  of  way,  the  railway 
company  must  continue  to  perform  work  of  this  character 
for  the  protection  of  its  own  property.  What  has  been  dooe 
lor  its  own  benefit  cannot  be  claimed  as  an  element  of  dam- 
ages by  reason  of  the  occupancy  of  its  right  of  way  by  the 
telegraph  company's  line. 

It  is  a  general  and  fundamental  principle  of  the  law  that 
damages,  whether  resulting  from  the  breach  of  a  contract  or 
the  commission  of  a  tort,  remote  and  speculative  in  their 
nature,  cannot  be  recovered.  The  bare  suggestion  that  at 
some  vague  time  in  the  future  the  railway  company  may  lay 
additional  tracks  or  build  structures  for  railroad  purposes  is 
too  remote  to  authorize  a  recovery  of  damages  resulting  from 
such  possible  contingencies.  Besides,  in  the  present  case 
the  telegraph  company  expressly  stipulates  in  its  notice  of 
condemnation  that  it  seeks  to  occupy  the  railroad  property 
with  its  line  of  telegraph,  subject  to  the  right  on  the  part  of 
the  railway  company  to  change  its  location  point  on  the 
right  of  way  to  such  other  place  as  will  not  interfere  with  the 
railway  company,  in  the  event  the  railway  company  should 
find  it  necessary  to  lay  additional  tracks  or  build  structures 
on  its  right  of  way. 

Any  inconvenience  or  annoyance  resulting  from  the  con- 
struction of  the  telegraph  line  which  is  of  such  a  character  as 
to  interfere  in  any  way  with  the  operation  of  the  railroad  by 
reason  of  the  construction  of  the  telegraph  line  may  properly 
be  considered  by  the  jury  in  assessing  damages,  but  the  evi- 
dence must  disclose  the  facts  from  which  such  inconveniences 
or  annoyances  result.  No  presumption  of  fact  can  be  drawn 
that  any  special  annoyance  or  inconvenience  will  result  solely 
because  of  the  construction  of  the  telegraph  line. 

Plaintiff  in  error  says  that  another  element  of  damages 
which  was  excluded  from  the  consideration  of  the  jury  was 
the  rental  value  of  the  right  of  way,  and  the  benefit  it  derived 
from  its  contract  with  the  Western  Union  Telegraph  Com- 
pany. From  what  has  been  said,  the  right  of  way  has  no 
general  salable  value.  It  follows  that  it  can  have  no  general 
rental  value.  It  cannot  be  presumed  that  its  present  con- 
tract with  the  Western  Union  Telegraph  Company  will  con- 
tinue indefinitely.  The  benefit  to  the  railway  company  from 
its  contract  with  the  Western  Union  Telegraph  Company 
cannot  be  considered  in  the  estimate  of  damages,  because  the 
measure  of  damages  includes,  not  what  another  telegraph 
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company  may  contract  to  pay  for  certain  privileges,  but  the 
extent  that  contract  would  be  impaired  by  the  construction, 
of  the  second  line  of  telegraph.  Instead  of  being  damaged, 
it  woald  seem  that  the  railroad  company,  having  the 
advantage  of  two  lines — one  on  either  side  of  its  right  of  way 
— would  be  benefited,  because  of  probable  competition. 
Another  view  which  might  properly  be  taken  of  this  contract 
with  the  Western  Union  Telegraph  Company,  in  considering 
whether  the  contractual  benefit  derived  therefrom  would  be 
an  element  in  measuring  damages,  is  that  it  would  be  in  the 
power  of  the  railway  company  and  the  first  telegraph  com* 
pany  to  make  a  contract  by  which  the  telegraph  company 
would  assume  to  pay  such  an  unreasonable  sum  in  excess  of 
the  real  value  of  the  benefits  obtained  as  to  exclude  anothei* 
telegraph  company  from  occupying  its  right  of  way.  A  con- 
tract of  this  kind  would  have  a  tendency  to  create  a  monopoly, 
and,  as  was  held  in  the  case  of  Western  Union  Telegraph 
Company  v.  American  Union  Telegraph  Company,  65  Ga. 
160,  38  Am.  Rep.  781,  a  contract  between  a  railroad  com- 
pany and  a  telegraph  company  granting  exclusive  right  o£ 
occupancy  on  the  railroad  right  of  way  is  void. 

The  railway  company  insists  that  the  erection  of  the  poles 
is  a  menace  to  the  safe  operation  of  its  road.  We  are  unable 
to  see  how  a  telegraph  pole  of  less  height  than  the  distance 
from  its  location  to  the  track  can  be  considered  a  menace  to 
the  operation  of  the  road.  It  is  possible  that  as  a  result  of  a 
violent  storm  the  poles  may  be  blown  down  and  acrosd  the 
track,  but  the  possibility  of  such  result  is  so  contingent  that 
it  is  not  a  proper  element  in  the  assessment  of  damages.'^ 
The  fact  that  on  a  past  occasion  a  tree  located  near  the  edge 
of  the  right  of  way  was  blown  across  the  track  by  a  storm 
afiords  no  reason  to  conclude  that  a  telegraph  pole  or  poletf 
may  be  blown  across  the  track.  The  instance  cited  arose 
out  of  the  ordinary.  It  was  not  normal,  and  possibly  may 
never  occur  again.  Should  an  injury  of  this  character  result 
in  damage  to  the  railway  company,  by  reason  of  the  defective' 
or  faulty  construction  of  the  telegraph  line,  it  has  an  ample 
remedy  for  reimbursement,  but  it  will  not  be  presumed  that 
such  an  injury  may  result  in  the  ordinary  course  of  affairs. 

There  is  an  essential  difierence  between  the  various  elements 
of  damage  which  enter  into  the  assessment  of  private  prop-« 
erty  taken  for  public  use,  and  that  which  enters  into  the 
assessment  of  damages  for  burdening  property  devoted  to 
one  public  use  by  imposing  upon  it  an  additional  easement 
of  a  public  nature.  Where  private  property  is  taken  for  pub- 
lic use,  as  by  a  condemnation  by  a  railroad  company,  the 
owner  is  entitled  to  compensation  for  its  whole  value — not 
for  any  particular  object,  but  for  all  purposes  to  which  it  may 
be  appropriated.  Thus  in  the  Bridge  Case  (Harrison  v. 
Young,  9  Ga.  359)  the  owner  of  the  land  was  permitted  to 
prove  the  value  of  the  land  seized  and  occupied  by  the  com-^ 
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paay  as  a  bridge  site,  and  its  value  for  any  and  all  other 
legitimate  purposes  to  which  it  was  specially  adapted*  This 
same  principle  was  applied  in  the  case  of  Boom  Company 
▼.  Patterson,  98  U.  S.  403,  25  L.  Ed.  206,  and  it  was  there 
held  that  the  owner  was  entitled  to  compensation  for  what 
the  land  was  worth  from  its  availability  for  valuable  uses.  In 
both  of  these  cases  the  taking  of  the  private  property  was  of 
such  an  exclusive  character  that  the  owner  was  entirely  de- 
prived of  any  f  mrther  use  and  enjoyment  of  it.  His  dominion 
over  it  ceased,  and  the  pnblic  use  was  inconsistent  with  any 
ase  of  the  property  by  the  original  owner.  This  is  not  the 
case  where  an  easement  is  imposed  on  property  already 
appropriated  to  public  use,  which  easement  does  not  abso- 
lutely exclude,  but  only  curtails,  the  use  of  the  property 
burdened  with  the  servitude.  To  the  extent  the  easement 
impairs  the  use  of  the  servient  land,  the  owner  of  the  latter 
is  damaged. 

The  current  of  authority  as  to  the  measure  of  damaffea 
where  a  telegraph  company  condemns  a  railroad  right  of  way 
IB  in  accordance  with  the  foregoing  views.  Chicago,  Bor- 
lington  &  Quincy  R.  R.  Co.  v.  City  of  Chicago,  i4g  IlL  4S7* 
37  N.  E.  78 ;  Chicago  &  Northwestern  Ry.  Co.  v.  Town  of 
Cicero,  IS7  HI.  48,  41  N.  E.  640;  St.  Louis  &  Cairo  R.  ¥L 
Co.  V.  Postal  Telegraph  Co.,  173  HI*  S08,  51  N.  E.  382; 
Mobile  &  Ohio  R.  R.  Co.  v.  Postal  Telegraph  Cable  Co., 
120  Ala.  21,  24  South.  408;  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Gulf;  C  &  S.  P.  Ry.  Co.  (Tex.  Civ.  App.)  52 
S.  W.  106;  Texas  &  N.  O.  R.  Co.  v.  Postal  TeL  Cable  Co. 
(Tex.  Civ.  App.)  $2  S.  W.  108;  Postal  Tel.  Co.  of  Utah  v. 
Ovegon  S.  L.  R.  Co.  (Utah)  65  Pac  735 ;  Chicago,  Borling^ 
ton  &  Quincy  R.  R.  Co.  v.  Chicago,  166  U.  S.  226,  tj  Sap. 
Ct  $81,  41  L.  Ed.  979;  Mobile  &  Ohio  R.  R.  Co.  v.  Poatal 
Telegraph  Cable  Co.,  76  Misa  73i»  26  South.  370,  4$  L^  R. 
A.  223;  Railroad  v.  Telegraph  Co.,  10 1  Tenn.  62,  46  S.  W* 
Syi,  41  L.  R.  A.  403;  3  Joyce  on  Damages,  §  2204;  ClevelaaMi* 
Cinn.,  Chicago  ft  St.  L.  Ry.  Co.  v.  Ohio  Postal  TeL  Cable 
Co.,  68  Ohio  St.  306,  67  N.  E.  890,  62  L.  R.  A.  941. 

Plaintiff  in  error  claims  that  the  trial  judge  committed 
error  in  excluding  and  admitting  evidence,  and  in  charging 
and  refusing  to  charge  certain  legal  principles  to  the  jury. 
It  is  not  necessary  to  discuss  each  assignment  of  error.  The 
application  of  the  principles  herein  annonnced  may  be  easily 
made  to  each  specific  assignment.  The  trial  judge  charged 
the  jury  on  the  measure  of  damages  as  follows: 

"The  railroad  company  is  entitled  to  recover  the  reason- 
able value  of  the  land  taken  for  railroad  purposes — the  rea- 
sonable value  to  the  railroad  for  railroad  purposes  as  a  right 
of  way.  It  is  entitled,  farther,  to  recover  such  consequential 
damages  as  are  appreciably  proven,  and  which  you  can  de- 
termine from  the  evidence,  flowing  from  the  taking  of  that 
vight  of  way  to  the  railroad  company.     That  is  a  matter  for 
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yoa  to  determine  from  the  evidence.  I  charge  yon,  gentlemen, 
yon  are  not  to  consider  remote,  contingent,  and  imaginary 
things  that  may  never  possibly  happen,  or  that  may  possibly 
happen  in  the  remote  future." 

'* Unless  it  appears  from  the  evidence  that  within  the 
present  or  near  future  there  is  an  intention  on  the  part  of  the 
railroad  company  to  abandon  a  portion  or  the  whole  of  the 
right  of  way,  either  in  the  country  or  the  city,  and  sell  it  as 
private  property,  that  an  estimate  based  upon  the  possible 
contingency  that  at  some  time  in  the  future  the  railroad 
company  may  want  to  dispose  of  its  right  of  way  for  private 
sale,  or  for  other  purposes  than  for  purposes  of  a  right  of 
way,  is  too  remote  and  contingent  to  be  taken  into  considera* 
tion  in  your  estimate  of  damages  in  this  case." 

^*The  railroad  company  is  entitled  to  recover  the  reason- 
aUe  value  to  the  railroad  company  for  railroad  purposes  of 
the  right  of  way  for  amonat  of  land  taken  and  the  damages 
that  have  been  proven  *  *  *  for  the  taking  of  the  ease* 
meat  by  the  telegraph  company  over  the  right  of  way — the 
damage  to  the  railroad  company  in  the  use  of  its  right  of 
way  for  railroad  purposes. ' ' 

*'Has  the  use  to  the  railroad  of  the  right  of  way  projected 
by  this  telegraph  and  cable  company  diminished  to  the  rail^ 
road  company  the  value  of  its  nse  of  the  right  of  way  foe 
railroad  purposes?  If  there  has  been  no  damage,  or  if  the 
damage  is  nominal,  then  you  would  give  merely  nominal 
damages." 

''If  you  estimate  from  the  evidence — ^appreciably  shown 
by  the  evidence — consequential  damages  resulting  to  the  rail- 
road company  in  the  use  of  its  right  of  way  lor  railroad  pur- 
poses by  the  taking  of  this  easement,  *  *  *  then  add 
that  amount  to  your  estimate  of  the  value  of  the  land  actually 
taken,  to  the  railroad  for  railroad  purposes." 

''The  amount  of  land  taken  in  this  case  is  the  amount  of 
land  occupied  by  the  poles  of  the  telegraph  and  cable  com- 
pany, and  by  the  fixtures  for  guy  ropes." 

The  foregoing  excerpts  from  the  trial  judge^s  charge  to  the 
jury  fairly  stated  the  measure  of  damages  recoverable  by  the 
railroad  company;  the  various  rulings  on  the  admission  and 
exclusion  of  evidence  were  in  harmony  therewith;  and,  even 
if  any  minor  errors  may  have  been  committed,  which  is  not 
conceded,  they  were  not  of  such  a  character  as  to  work  a  re- 
versal of  the  verdict. 

Plaintiff  in  error  contends  that  the  verdict  is  only  for  nom- 
inal damages,  and  for  a  much  smaller  sum  than  the  evidence 
demanded.  Witnesses  testified  as  to  the  actual  value  of  the 
land  taken,  allowing  one  square  foot  to  the  pole,  and  the  ver- 
dict can  be  supported  on  this  evidence;  giving  nominal  dam- 
age for  decrease  in  value  of  the  use  of  the  right  of  way  for 
railroad  purposes.  In  one  of  the  Illinois  cases  cited  (St. 
Loois  &  Caiio  R.  R.  Co.   v.   Postal  Telegraph  Co.,  73  IlL 
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So8,  SI  N.  E.  382),  the  jury  returned  a  verdict  for  $99  for  the 
damages  sustained  in  erecting  a  telegraph  line  through  five 
counties.  The  damage  for  opening  a  street  over  the  railroad 
right  of  way  in  the  populous  city  of  Chicago  was  assessed  at 
$1.  The  Supreme  Court  of  the  United  States,  in  the  case  of 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  17  Sup.  Ct.  581,  41  L.  Ed.  979,  held  that  the  measure 
of  compensation  was  the  amount  of  decrease  in  the  valae  of 
the  use  for  railroad  purposes  by  the  use  for  the  purpose  of  a 
street,  being  exercised  jointly  with  the  use  of  the  company 
for  railroad  purposes,  and  the  compensation  would  be 
nominal  if  the  railroad's  use  of  its  tracks  were  not  unduly 
interfered  with  for  railroad  purposes  by  the  crossing  of  the 
street. 

13.  The  form  of  the  verdict  rendered  was  that  prescribed 
by  the  statute  for  the  award  of  the  assessors.  If  the  verdict 
is  good  in  substance,  its  effect  will  not  be  vitiated  because  of 
any  irregularity  in  form.  The  verdict,  construed  with  the 
pleadings,  covered  the  issues  submitted  by  the  judge,  and  is 
sufficiently  definite. 

The  verdict  is  supported  by  the  evidence,  and,  no  reversi- 
ble error  of  law  having  been  committed,  the  judgment  deny- 
ing a  new  trial  is  affirmed..  Judgment  affirmed.  All  the 
Justices  concurring. 


BATES    MACH.    CO.    v.    TRENTON  &  N.  B.  R.   CO.      PHCENIX 
IRONWORKS  CO.  V.  SAME.    HENDERSON  A  BRO.  v.  SAME. 

(Court  of  Errors  and  Api>eala  of  New  Jersey,  Sept.  30, 1904.) 

[SSAU.  Rep.  935.] 

Mechanic's  Lien— Effect  of  Conveyance  to  Railroad  Company. 

The  right  to  lien  a  building  for  materials  furnished  under  our  me* 
chanic's  lien  act  is 'not  rendered  unenforceable  by  the  conveyance  of  the 
property  to  a  corporation  for  railroad  purposes. 

Same  —  Application  of  Statute — Manufacturing  Purpose — Electric- 
Power  for  Trolley  System. 
The  production  and  control  of  electric  power  by  mechanical  means 
and  its  adaptation  for  use  upon  a  trolley  system  is  a  "manufacturing 
purpose,"  within  the  meaning  of  section  8  of  the  mechanic's  lien  law 
{P.  ly.  1898,  p.  538) . 

Same — Same. 

In  the  absence  of  conflicting  claims  between  the  person  who  actually 
performed  the  labor  and  the  person  who,  under  a  contract,  caused  it  to 
be  performed  upon  a  building,  the  latter  is,  by  our  mechanic's  lien, 
law  (P.  L.  1898,  p.  538),  given  alien  for  the  labor  so  furnished. 

Same— Estoppel. 

When  a  subcontractor  knows  that  a  building  contract  under  which 
he  is  proposing  to  accept  employment  provides  that  no  subcontractor 
shall  file  any  lien,  the  mere  acceptance  of  such  employment  will  bar 
him  from  asserting  a  lien  in  opposition  to  such  provision. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mercer  County. 

Actions    by  the  Bates  Machine  Company,   the    Phoenix 
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Ironworks  Company,  aod  Henderson  &  Bro.  against  the 
Trenton  &  New  Brunswick  Railroad  Company.  Judgments 
for  plaintifis,  and  defendant  brings  error.  Judgments  in 
favor  of  the  Phoenix  Ironworks  Company  and  Henderson  & 
Bro.  affirmed,  and  the  judgment  for  the  Bates  Machine  Com- 
pany reversed. 

,  William  M.  Lanning,  for  plaintifi  in  error. 
Norman  Grey,  for  defendants  in  error. 

GARRISON,  J.  The  three  writs  of  error  that  have  been 
argued  together  bring  up  records  of  judgments  recovered  in 
actions  brought  to  enforce  mechanics'  liens. 

In  the  case  of  the  Bates  Machine  Company,  the  claimant 
was  a  subcontractor  with  the  defendant  Henry  M.  Sciple,  the 
principal  contract  being  between  Sciple  and  a  corporation 
called  the  Railroad  Construction  Company.  This  contract 
was  dated  April  5,  1902,  and  was  not  filed.  The  defendant 
owner,  the  Trenton  &  New  Brunswick  Railroad  Company,  is 
the  grantee  of  the  Railroad  Construction  Company  under  a 
conveyance  dated  July  28,  1902.  Work  under  the  contract 
and  the  furnishing  of  material  by  the  plaintifi  began  prior  to 
July  I,  1902. 

These  dates  effectually  dispose  of  the  first  contention  of 
the  plaintifi  in  error,  namely,  that  "no  lien  is  given  by  our 
mechanic's  lien  act  either  for  labor  performed  or  materials 
furnished  for  any  building  for  a  railroad  company  which  is 
essential  to  the  operation  of  that  company's  railroad."  The 
argument  made  in  support  of  this  contention  has  been  ex- 
amined sufficiently  to  see  that,  irrespective  of  its  soundness 
or  unsoundness  as  an  abstract  proposition,  it  is  not  applica- 
ble to  a  case  where  the  corporation  in  whose  behalf  it  is  in- 
voked has  become  the  owner  of  the  property  after  the  right 
to  lien  it  for  the  performance  of  an  entire  contract  had  com- 
menced to  run,  which  is  the  situation  here.  The  proposition 
that  would  be  pertinent  to  the  facts  of  the  present  case» 
namely,  that  a  subsisting  right  of  lien  is  rendered  unenforcea- 
ble by  the  conveyance  of  the  property  to  a  corporation  for 
railroad  purposes,  has,  for  obvious  reasons,  not  been  ad- 
vanced. Edwards  v.  Derrickson,  28  N.  J.  Law,  39,  affirmed 
Derrickson  v.  Edwards,  29  N.  J.  Law,  468,  80  Am.  Dec.  22a 

The  second  assignment  of  error  is  that  the  machinery  fur- 
nished by  the  claimant  was  not  '4or  manufacturing  pur- 
poses," and  hence  was  not  a  building,  under  section  8  of  the 
mechanic's  lien  act  (P.  L.  1898,  p.  538).  The  machinery  fur- 
nished by  the  claimant  and  set  up  in  the  power  house  of  the 
plaintifi  in  error  consisted  of  engines,  dynamos,  and  other 
connected  appliances  for  the  production  and  control  of  elec- 
tric power  and  its  adaptation  for  use  upon  a  trolley  system. 
The  contention  of  the  plaintifi  in  error  is  that  the  entire 
clause,  ^'fixed  machinery  or  gearing  or  other  fixtures  for  man- 
ufacturing purposes,"  is  qualified   by  the  last  three  words^ 

14  R  R  R— 42 
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aod  beDce  that  it  covers  only  machinery  that  is  ased  for 
manafacturing  purposes,  and  that  the  production  of  electric 
power  is  not  a  ''manufacturing  purpose"  because  ''the  term 
^manufacture'  means  to  make  something  out  of  raw  materials 
or  out  of  prepared  materials,"  and  "electric  power  is  not  a 
material  substance."  I  am  inclined  to  agree  in  the  statutory 
construction  contended  for,  but  I  am  unable  either  to  give  this 
restricted  meaning  to  the  words  "for  manufacturing  par- 
poses"  in  this  context,  or  to  assent  to  any  conclusion  that 
involves  the  idea  that  something  that  is  elicited  from  its 
natural  source  by  mechanical  processes  is  not  a  material  sab- 
stance.  The  question,  however,  is  not  one  of  scientific 
terminology,  but  rather  of  the  sense  in  which  an  ordinary 
term  was  used  by  the  Legislature  in  framing  an  enactment 
whose  sole  purpose  was  to  secure  to  laborers  and  others 
payment  for  furnishing  and  erecting  machinery  for  man- 
ufacturing purposes;  a  descriptive  term  that  should  be 
given  its  broadest  signification  in  order  to  effect  what  was 
clearly  the  legislative  will.  That  the  word  "manufacture" 
is  no  longer  limited  to  something  that  is  made  by  hand  is  not 
more  obvious  than  that  by  the  very  necessities  of  the  case  it 
must  continue  to  travel  farther  and  farther  from  its  first 
meaning  in  keeping  with  the  growth  and  progress  of  the 
thing  for  which  it  continues  to  stand,  so  that  to  make  by 
machinery  or  by  chemical  reaction  or  by  any  other  device 
known  to  art  has  already  entirely  superseded  the  original 
notion  of  hand  fabrication.  While  its  original  meaning 
lasted,  however,  it  necessarily  involved  the  idea  of  tangibility, 
but  with  the  elimination  of  the  manual  element  from  the 
essential  meaning  of  the  word  there  was  no  longer  the 
slightest  justification  for  the  retention  of  this  notion  of 
tangibility  as  a  restriction  upon  its  broadening  usefulness, 
and  as  a  fact  it  has  been  entirely  dropped  from  current  use 
when  applied  to  such  processes  as  the  manufacture  of  oxygen, 
or  of  carbonic  acid,  or  of  nitrous  oxide,  or  of  illuminating  gas, 
or  of  a  host  of  other  products  totally  lacking  in  tangibility. 
The  essential  meaning  retained  by  the  word  "manufacturer," 
or  perhaps  that  has  been  acquired  by  it,  is  that  of  effecting 
by  art  some  change  in  materials  or  elements  as  they  exist 
in  a  state  of  nature,  by  which  they  are  rendered  more  sub- 
ject to  man's  control,  or  more  serviceable  to  his  use.  A 
mere  appropriation  of  natural  objects  without  imparting  to 
them  this  added  quality — as  in  the  case  of  agriculture,  or  of 
the  gathering  of  natural  ice—is  not  manufacture  in  this  cur- 
rent sense;  nor  is  the  mere  liberation  or  collection  of  natural 
products,  such  as  petroleum  or  natural  gas.  But  the  produc- 
tion of  illuminating  gas  is  a  manufacture.  Nassau  Gaslight 
Co.  V.  City  of  Brooklyn,  89  N.  Y.  409.  So  is  the  making  of 
ice  by  artificial  means.  People  v.  Knickerbocker  Ice  Co.,  99 
N.  Y.  181.  I  N.  E.  669. 
Neither  the  fact,  therefore,  that  the  material  elements  to  be 
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acted  upon  already  exist  in  a  state  of  natare»  nor  the  fact  of 
their  intangibility  before  or  after  the  described  change  has 
been  impressed  upon  them,  militates  against  the  application 
of  the  word  '^manafaclure"  to  the  process  by  which  such 
change  is  wrought.  In  the  recent  case  of  People  v.  Wemple 
(decided  in  the  New  York  Court  of  Appeals)  129  N.  Y.  543, 
29  N.  E.  808,  14  L.  R.  A.  708,  the  precise  question  we  are 
now  considering  was  before  the  court  as  a  basis  for  exemp- 
tion from  taxation,  to  which,  for  obvious  reasons,  a  much 
more  stringent  rule  is  applied  than  to  remedial  legislation 
such  as  our  mechanic's  lien  law.  In  the  opinion  in  that 
case  Judge  O'Brien  said:  "The  true  inquiry  would  seem  to 
be  whether  the  corporation  would  not  be  considered  in 
common  language  as  engaged  in  some  manufacturing  proc- 
ess. Though  granting  all  that  is  said  by  experts  and  others 
about  electricity  as  a  natural  element  or  force,  to  say  that 
electricity  exists  in  a  state  of  nature,  and  that  the  relator  col- 
lects or  gathers  it,  does  not  fully  or  accurately  express  the 
process.  According  to  the  common  understanding,  the  elec- 
tricity or  thing  that  produces  the  results  is  generated  or 
produced  by  the  application  of  power  to  machinery;  that  is, 
by  a  process  purely  artificial.  Passing  by  the  refinements  of 
scientific  discussion,  it  would  seem  to  be  common  sense  to 
hold  that  a  corporation  that  does  this  is,  in  every  just  sense 
of  the  term,  a  manufacturing  corporation.  The  materials 
from  which  all  manufactured  things  originate  exist  in  a  state 
of  nature,  but  the  manufacturer,  by  application  to  these 
materials  of  labor  and  skill,  gives  to  them  a  new  and  useful 
property.  The  electricity  which  is  generated  and  trans- 
mitted by  the  operation  of  the  relator  is  a  very  different 
thing  from  that  mysterious  element  which  is  said  to  pervade 
nature." 

Another  recent  case  (Commonwealth  v.  Northern  Electric 
Light  &  Power  Co.,  145  Pa.  105,  22  Atl.  839,  14  L.  R.  A.  107) 
is  cited  in  certain  works  of  reference  as  holding  the  opposite 
of  this  view,  but,  on  the  contrary,  while  affirming  the  judg- 
ment of  the  court  below,  where  such  opposite  view  had  been 
expressed,  the  reviewing  court  used  this  language:  '^The 
scientists  whose  views  the  learned  judge  adopted  may  be 
right  or  wrong.  We  have  no  need  to  decide  this  question. 
The  laws  are  written  ordinarily  in  the  language  of  the  people, 
and,  if  this  case  depended  on  that  question,  we  should  be  led 
to  a  different  conclusion,  and  hold  that  the  company  was  a 
manufacturing  company." 

In  our  own  state,  in  the  case  of  In  re  Consolidated  Electric 
Storage  Co.  (N.  J.  Ch.)  26  Atl.  983,  it  was  said  tbat  the  pro- 
duction of  electricity  was  a  manufacturing  business;  and  in 
*  Hughes  V.  Lambertville  Electric  Light  Co.,  53  N.  J.  Eq. 
435»  32  Atl.  69,  it  was  expressly  held  that  wires  and  insulation 
for  the  transmission  of  electric  power  were  subject  to  lien 
ander  the  provisions  of  the  very  section  of  the  mechanic's 
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lien  act  that  we  are  now  considering.  The  opinion  of  Mr. 
Justice  Depue  in  Evening  Journal  Ass'n  v.  State  Board  of 
Assessors,  47  N.  J.  Law,  36,  54  Am.  Rep.  114,  while  not 
directly  in  point,  is  valuable  for  its  reference  to  Dr.  Brande's 
definition  of  "manufacture."  The  exact  language  of  the 
author  referred  to  is:  ''The  province  of  a  manufacturer  is  to 
shape  or  modify  materials  with  a  view  to  the  development 
of  those  powers  and  forces  which  they  possess,  and  which 
are  necessary,,  useful,  or  convenient  to  mankind."  Brande 
&  Cox's  Dictionary,  art.     ''Manufacture." 

It  is  furthermore  of  marked  significance  that  in   other 
statutes  the  Legislature  of  this  state  uses  the  word  "man- 
ufacture" to  mean  the  production  of  electric  power;  as,  for 
instance,    "manufacture    of  electricity    for  light,  heat   and 
power."     P.   L.  1892,  p.  403;  P.    L.  1894,   p.  36.     We  must 
conclude,   therefore,   that    the  words  "manufacturing   pur- 
poses" have  an  accepted   meaning  that  is  broad  enough  to 
cover  the  production  by  mechanical  means  of  electric  power, 
and  that  they  should  be  read  in  that  sense  in  the  statute   in 
question,  provided  the  context  is  one  that  fairly  indicates  that 
such  was  a  meaning  in  which  the  Legislature  employed  them. 
Obviously,  manufacturing  may  be  regarded   by  the  Legis- 
lature in  a  variety  of  aspects,  and,  where  its  effect  upon  the 
ccTimunity  at  large  is  chiefly  or  solely  considered,  the  nature 
of  the  products  of  manufacture  and  their  distribution  would 
be  a  paramount  consideration,  and   hence  give  color  to  the 
sense  in  which  the  word  should  be  deemed  to  be  employed. 
Hence  there  are  decisions  to  be  found  in  which  exemption 
from  taxation  has  been  denied  to  electric  light  companies 
upon  the  ground  that  they  were  not  included  under  the  term 
"corporations  carrying  on  manufacturing  within  the  state" 
(12  Am.  &  Eng.  Enc.  of  Law,  266);  although  in  the  cases  cited 
from  New  York  and  Pennsylvania  even  those  considerations 
have  not  been  considered  sufficient  to  overcome  the  force 
of  the  word  itself  in  the  common  acceptation.     Where,  how- 
ever, no  such  questions  intervene,  and  the  word  is  employed 
solely  as  descriptive  of  machinery,   and  used  in  a  reme- 
dial statute,  there  is  nothing  to  prevent,  and  nothing  should 
prevent,  the  court  from  giving  to  the  term  "manufacture" 
the  broadest  meaning  that  it  has  acquired  in  the  language 
of    common    people  in  speaking  generally  of  mechanical 
enterprises.     Especially  is  this  so  when  such  remedial  legis- 
lation concerns  the  relation  of  debtor  and  creditor  with  re- 
spect to  mechanism  which,  by  a  combination  of  labor  and 
capital,  produces  a  result  that  is  to  the  common  mind,  in 
this  aspect,  indistinguishable  from  ordinary  manufacturing 
operations.     I  have  no  difiBculty  in  reaching  the  conclusion 
that  the  language  of  the  eighth  section   of  the  mechanic's 
lien  act  (P.  L.  1898,  p.  538)  is  broad  enough  to  cover  the 
materials  furnished  in  the  present  case  by  the  plaintiff  to 
the  defendant  for  the  production  of  electric  power. 
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Independently  of  the  section  of  the  mechanic's  lien  law 
that  we  have  been  considering,  it  is  highly  probable  that  the 
materials  which  were  placed  by  the  plaintiff  in  the  power  house 
of  the  defendant,  as  part  of  the  means  by  which  to  carry 
ont  the  purposes  for  which  the  building  was  adapted,  were 
so  annexed  to  it  as  to  become  as  between  the  plaintiff  and 
defendant  part  of  the  realty,  under  the  cases  of  Feder  v.  Van 
Winkle,  53  N.  J.  Eq.  370,  33  Atl.  399,  5i  Am.  St.  Rep.  628, 
and  Koickerbocker  Trust  Co.  v.  Penn  Cordage  Co.  (decided 
June  20,  1904)  s8  Atl.  409.  The  case,  however,  has  not  been 
argued  in  this  aspect,  and  the  testimony  essential  to  its 
presentation,  which  appears  only  incidentally,  is  not  suffi- 
ciently full  to  warrant  us  in  making  it  the  basis  of  a  decision 
between  these  parties. 

A  third  assignment  of  error  gives  rise  to  the  contention 
that  a  subcontractor ''can  have  no  lien  for  any  labor  furnished 
by  its  agents  or  employees";  the  argument  being  that  the 
only  lien  given  by  the  mechanic's  lien  act  is  ''to  the  person 
who  actually  performs  the  labor,  and  to  no  one  else/'  which 
is  not  the  language  or  the  purport  of  the  statute.  In  the 
absence  of  conflicting  claims  between  the  person  who 
actually  performs  the  labor  and  the  person  who  causes  it  to 
be  performed,  the  latter  is  so  clearly  within  the  legislative 
language  as  to  render  any  discussion  of  the  matter  unnec- 


A  fonrth  assignment  of  error  is  that  "the  trial  court  over- 
ruled evidence  offered  by  the  plaintiff  in  error  to  prove  that 
the  defendant  in  error,  before  entering  into  its  contract  with 
Henry  M.  Sciple,  in  the  testimony  referred  to,  had  notice  of 
the  provision  in  the  contract  between  the  Railroad  Construc- 
tion Company  and  Henry  M.  Sciple  that  the  said  Henry  M. 
Sciple  did  thereby  agree  to  file  no  liens  for  any  labor  or 
material  furnished  under  said  contract,  and  that  no  subcon- 
tractor for  work  or  materials  should  have  any  right  to  file 
any  lien  foi  any  sum  which  might  be  due  or  become  due  to 
such  subcontractor,  and  that  any  such  right  to  file  such  lien 
was  expressly  waived." 

The  bill  of  exceptions  upon  which  this  assignment  is  based 
is  as  follows : 

"Ques.  Do  you  know — have  you  any  present  knowledge — 
as  to  whether  the  contract  between  the  construction  com- 
pany and  Sciple  was  received  back  from  the  Bates  Machine 
Company? 

"(Objected  to.) 

"The  Court:  I  will  permit  that. 

"Ans.  Yes. 

"Ques.  What  present  knowledge  have  you? 

"(Objected  to  on  the  ground  that  it  is  immaterial.) 

"Mr.  Lanning:  I  purpose  to  show  that  this  contract,  be- 
fore a  contract  was  entered  into  between  the  Bates  Machine 
Company  and  Sciple,  was  submitted  to  the  Bates  Machine 
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Company;  that  they  saw  it;  that  they  saw  the  provisions 
with  reference  to  the  waiver  of  liens;  and,  having  entered 
into  this  contract  with  actual  notice  of  the  provision  on 
waiver  in  the  main  contract,  they  would  be  bound  by  it. 

''The  Court:  My  view  is  that  such  testimony  would  be 
immaterial.  I  cannot  see  how  the  Bates  Machine  Company 
can  lose  any  of  its  rights  by  any  provision  put  in  the  original 
contract,  whether  they  knew  it  or  not.     I  exclude  the  offer. '^ 

The  contract  between  the  construction  company  and  Sciple 
contained  the  provision  concerning  liens  set  out  in  the 
assignment  of  error. 

It  is  evident,  therefore,  that  the  ruling  to  which  exception 
was  sealed  raises  the  question  whether  the  Bates  Company 
may  successfully  assert  its  lien  if  at  the  time  it  entered  into 
its  subcontract  with  Sciple  it  knew  that  Sciple's  contract  with 
the  owner  contained  a  provision  that  no  subcontractor  shoold 
file  a  lien  for  any  sum  due  him  under  his  subcontract — a 
question  that  apparentlv  has  not  been  judicially  determined  in 
this  state.  Elsewhere  (notably  in  Pennsylvania)  it  has  been 
held  that  the  bare  existence  of  such  a  provision  in  the  baild- 
ing  contract  bars  the  liens  of  subcontractors  and  materialmen, 
whether  they  knew  of  it  or  not.  20  Am.  &  Eng.  Enc.  of  Law, 
p.  361.  ,^ 

This  rule,  which  proceeds  upon  the  theory  that  subcon- 
tractors are  ipso  facto  chargeable  with  knowledge  of  what  is 
contained  in  the  contract  under  which  the  building  is  erected, 
has  not  been  generally  followed,  and  was  expressly  dis- 
avowed in  the  opinion  delivered  in  our  Supreme  Court  in  the 
case  of  Atlantic  Lumber  Co.  v.  Atlantic  Coast  Brewing  Co., 
59  N.J.  Law,  48,3  s  Atl.  647,  where  it  was  said:  ^'The 
plaintifi  in  error  was  not  injured  unless  the  bare  existence  of 
the  waiver  of  liens  in  an  unfiled  contract  protects  a  building 
from  liens.  This  obviously  is  not  so.  The  right  of  lien 
given  by  the  first  section  is  fixed  when  materials  are  fur- 
nished, unless  it  is  taken  awdy  by  section  2  (P.  L.  1898,  p. 
S37).  The  right  is  personal,  and  is  vested  unless  personally 
waived." 

That  case,  which  was  a£Brmed  by  this  court  upon  the  opin- 
ion just  cited,  did  not,  however,  involve  the  question  of 
notice. 

In  the  reported  case  of  Atlantic  Coast  Brewing  Co.  v. 
Clement,  59  N.  J.  Law,  48,  35  Atl.  647;  Id.,  59  N.  J.  Law,  438. 
36  Atl.  883 — the  Supreme  Court  and  this  court  decided  that 
a  subcontractor  who,  before  the  commencement  of  the  build- 
ing, had,  as  one  of  three  sureties  for  the  builder,  executed 
to  the  owner  a  bond  conditioned  for  the  faithful  performance 
of  the  builder's  contract,  and  that  he  should  keep  the  build- 
ing free  from  the  lien  cf  any  and  all  debts,  was  not  thereby 
deprived  of  his  own  right  to  file  a  lien  for  the  amount  of  ma- 
terials afterwards  furnished  by  him.  This  decision  proceeded 
upon  the  idea  that  the  plaintiff  was  not  to  be  deprived  of  the 
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right  of  contribution  from  his  co-sareties  on  the  bond  merely 
becanse  circuity  of  action  would  be  avoided  by  holding  that 
by  indemnifying  the  owner  against  all  liens  the  subcontractor 
had  barred  bis  own  right  to  lien.  No  other  question  was 
involved  or  considered^  and»  as  the  decision  did  not  travel 
outside  the  provisions  of  the  bond,  no  question  arose  as  to 
the  provisions  of  the  contract,  or  of  the  subcontractor's 
knowledge  respecting  them,  concerning  which  there  was  no 
testimony  offered,  no  presdmption  of  fact,  and  no  point 
made. 

In  other  jurisdictions  where  the  question  has  arisen  con- 
trary results  have  been  reached.  The  cases  are  collected  in 
20  Am.  &  Eng.  Enc.  of  Law,  p.  361,  and  Cent.  Dig.,  vol. 
34,  col.  2246,  et  seq. 

An  examination  of  these  cases  justifies  the  conclusion  that 
the  greater  weight  of  authority  is  that  a  provision  in  a  building 
contract  against  the  assertion  of  liens  by  any  one  will  prevent 
a  subcontractor  or  materialman,  who  has  notice  of  such  pro- 
vision, from  asserting  a  lien  for  labor  or  materials  furnished 
pursuant  to  such  contract. 

This  rule,  we  think,  rests  in  sound  reason.  The  right  to 
lien  is  given  against  the  owner  by  statute,  but  the  debt  for 
which  the  lien  is  given  must  be  one  that  is  incurred  in  ful- 
filling the  owner's  contract.  Being  a  personal  privilege,  the 
statutory  right  may  be  waived  in  favor  of  the  owner;  hence 
the  owner  may  stipulate  that  it  shall  be  waived.  Of  this 
there  is  no  doubt,  the  only  question  being  whether,  in  a 
given  case,  such  stipulation  has  been  made.  Ordinarily,  the 
owner  makes  but  one  contract,  viz.,  that  with  the  builder; 
hence  a  provision  in  that  contract  that  there  shall  be  no 
liens  is  the  owner's  profier  or  announcement  that  a  waiver 
of  liens  is  a  condition  of  any  debt  incurred  in  fulfilling  his 
contract.  But  waiver  implies  a  meeting  of  minds;  hence, 
until  knowledge  of  such  provision  is  imparted  to  others,  the 
owner's  condition  is  binding  upon  the  builder  alone.  As 
soon,  however,  as  knowledge  of  such  provision  is  imparted 
to  others,  it  constitutes  as  to  them  a  known  condition,  which 
they  are  at  liberty  either  to  accept  or  to  decline.  If  with 
knowledge  that  such  a  condition  is  contained  in  the  contract 
they  accept  employment  under  it,  they  accept  the  condition; 
if  they  decline  to  accept  the  condition,  they  must  decline  to 
accept  the  employment.  Common  fairness  requires  that 
notice  of  the  condition  shall  be  given  if  a  waiver  of  liens  is 
to  be  claimed,  and  common  honesty  requires  that,  when 
notice  of  the  condition  has  been  given,  no  lien  shall  be 
claimed. 

This  rule  avoids,  on  the  one  hand,  the  extreme  of  per- 
mitting the  owner  to  claim  the  benefit  of  a  waiver  of  which 
in  common  fairness  he  should  have  given  notice,  and,  on  the 
other  hand,  it  avoids  the  opposite  extreme  of  allowing  a  lien 
to  be  asserted  which  in  common  honesty  must  be  deemed  to 
have  been  waived. 
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Upon  both  reason  and  authority,  therefore,  we  conclade 
that  when  a  sabcontractor  knows  that  a  building  contract 
under  which  he  is  proposing  to  accept  employment  contains 
a  provision  that  no  lien  shall  be  asserted,  the  mere  accept- 
ance of  such  employment  will  bar  him  from  asserting  a  lieo 
in  opposition  to  such  provision. 

Applying  this  rule  to  the  case  in  hand,  in  which  the  de- 
fendant was  denied  the  right  to  show  that  the  plaintiff,  be- 
fore undertaking  to  engage  in  the  fullfilment  of  the  building 
contract,  had  notice  that  it  contained  a  provision  that  no 
subcontractor  should  file  any  lien,  the  necessary  conclusion 
is  that  such  denial  was  an  injurious  error  that  entitles  the 
defendant  to  a  reversal  of  the  judgment  entered  in  the  cir- 
cuit court. 

In  the  case  of  the  Phoenix  Ironworks  Company  against  the 
same  defendant  the  first  two  points  advanced  for  the  reversal 
of  the  judgment  are  the  same  as  those  disposed  of  under  the 
first  and  second  assignments,  and  will  not  be  further  dis- 
cussed. The  additional  point  is  made  that  the  boilers  for 
which  this  lien  is  sought  to  be  enforced  were  furnished  more 
than  four  months  before  filing  the  lien  claim  and  the  com- 
mencement of  suit.  This  contention  rests  upon  and  involves 
only  a  question  of  fact  with  respect  to  the  date  at  which  the 
furnishing  of  the  material  in  question  was  completed.  The 
court  has  critically  examined  the  testimony  upon  this  point, 
and  is  satisfied  that  it  was  correctly  dealt  with  by  the  conrt 
below.  No  useful  purpose  would  be  served  by  rehearing  the 
matter  here.  The  error  for  which  the  Bates  Machine  Com- 
pany case  was  reversed  is  not  available  to  the  defendant  in 
this  case.  The  testimony  as  to  the  subcontractor's  knowl- 
edge of  the  provision  against  liens  was  conflicting;  hence 
there  was  no  error  in  the  refusal  to  nonsuit  upon  that 
ground.    This  judgment  is  aCBrmed. 

In  the  case  of  William  Henderson  &  Bro.  against  the 
same  defendant,  the  first  and  second  points  argued  have  been 
disposed  of  under  the  first  and  third  assignments  considered 
in  the  Bates  case.  The  additional  point  urged  is  that  the 
lien  claim  for  erecting  certain  engines  in  the  defendant's 
power  house  included  the  expense  of  hauling  such  engines 
from  the  freight  station,  and  hence  was  not  'Mabor  furnished 
at  the  power  house."  The  contract  was  an  entirety,  and  we 
think  that  these  incidental  items  were,  under  the  circum- 
stances disclosed  by  the  proofs,  fairly  within  the  undertaking 
to  erect  the  machinery  in  question.  20  Am.  &  Eng.  Enc.  of 
Law,  p.  341. 

The  judgments  recovered  by  the  Phoenix  Ironworks  and 
Henderson  &  Bro.  are  affirmed;  the  judgment  recovered  by 
the  Bates  Machine  Company  is  reversed,  in  order  that  there 
may  be  a  venire  de  novo. 
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CHICAGO,  B.  &  Q.  R.  R.  et  al.   v.  RICHARDSON  COUNTY  et  al- 

(Supreme  Court  of  Nebraska,  Oct.  5,  1904.) 

[100  N.  W.  Rep.  950.] 

Railroad  Bridgea — Taxation—Assaaament. 

Chicag^o,  B.  &  Q.  R.  R.  Co.  v.  Richardson  County,  21  Am.  &  Eng.  R. 
Caa.,  N.  S.,  702,  85  N.  W.  532, 61  Neb.  519,  followed. 

Constitutional  Law. 

Sections  39,  40,  art.  1,  c.  77,  Comp.  St.  1901,  are  constitutional  and 
valid. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Appeal  from  District  Court» 
Richardson  County;  Stnll,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quincy  Railroad  and 
others  against  the  county  of  Richardson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.     Affirmed. 

Smyth  &  Smith  and  John  Gagnon,  for  appellants. 

J.  W.  Deweese,  Francis  Martin,  Frank  E.  Bishop,  and 
Chas.  F.  Manderson,  for  appellees. 

John  P.  Breen,  H.  H.  Baldrige,  C.  C.  Wright,  and  W.  H. 
Herdman,  amici  curiae. 

POUND,  C.  The  facts  in  this  case  are  the  same  as  those 
involved  in  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Richardson 
County,  6i  Neb.  519,  85  N.  W.  532,  except  that  assessments 
for  different  years  are  in  question.  A  further  point  is  made 
on  behalf  of  the  county,  however,  not  raised  in  the  former 
case,  namely,  that  sections  39,  40,  art.  i,  c.  77,  Comp.  St. 
1901,  are  unconstitutional.  This  point  has  been  argued  with 
no  little  ability  and  ingenuity  on  the  part  of  appellants,  and 
is  of  such  importance  as  to  require  our  careful  consideration. 

Four  objections  are  made  to  the  plan  for  assessment  of 
railioad  properties  prescribed  by  said  sections.  The  first  is 
that  ^'sections  39  and  40,  in  legal  effect,  exempt  the  fran- 
chises of  the  railroad  coporations  from  taxation,  and  thereby 
violate  section  i  of  article  9  of  the  Constitution."  This  con- 
tention is  disposed  of  sufficiently,  in  our  opinion,  by  State  v. 
Savage  (Neb.)  91  N.  W.  716,  in  which  this  court  held,  con- 
straing  th3  sections  in  question,  that  ''the  State  Board  of 
Equalization,  in  the  assessment  of  railroad  and  telegraph 
properties,  should  include  in  its  assessment  the  value  of  the 
franchises  with  the  tangible  property  assessed. "  Holcomb,  J., 
delivering  the  opinion  of  the  court,  says:  ''It  seems  reason- 
ably clear  that  in  assessing  railroad  and  telegraph  property 
as  contemplated  by  sections  39  and  40,  the  whole  prop- 
erty belonging  to  any  one  corporation,  and  subject  to  assess- 
ment in  this  state,  should  be  valued  for  tax  purposes  in  its 
entirety,  and  that  in  such  valuation  should  be  included  all 
elements  going  to  make  up  the  entire  property,  whether  con- 
sisting of  franchises  or  other  intangible  property,  or  physical 
property,  be  it  real,  personal,  or  mixed." 
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Next,  it  is  asserted,  to  quote  from  tbe  brief  of  couasel, 
that  ''the  statute,  sections  39  and  40  of  the  revenue  law,  for 
tbe  assessment  of  railroad  property,  provides  a  diSereat 
mode  of  assessment  for  that  property  from  that  which  is  pro- 
vided for  the  property  of  the  citizen,  and  is  therefore  void, 
as  violating  the  uniformity  required  by  tbe  Constitution." 
Section  i,  art.  9,  of  the  Constitution,  reads  in  part:  ''The 
Legislature  shall  provide  such  revenue  as  may  be  needful,  by 
levying  a  tax  by  valuation,  so  that  every  person  and  corpora- 
tion shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its 
property  and  franchises,  the  value  to  be  ascertained  in  sacb 
manner  as  the  Legislature  shall  direct."  Construing  this 
section,  the  court  said  in  State  v.  Savage,  supra:  "The 
paramount  object  of  the  Constitution  and  the  laws  relative 
to  taxation,  as  we  conceive  the  rule  to  be,  is  to  raise  all  need- 
ful revenues  by  valuation  of  the  taxable  property  so  that  each 
owner  of  property  taxed  will  contribute  his  or  its  just  pro- 
portion of  the  public  revenues."  If  properties  are  so  essen- 
tially distinct  in  their  nature  that  to  assess  each  in  one 
particular  way  would  not  result  in  requiring  the  respective 
owners  to  pay  taxes  in  proportion  to  the  value  of  their  re- 
spective properties,  it  is  evident  that  an  attempt  to  provide 
a  uniform  method  of  assessment  would  involve  contravention 
of  the  "paramount  object"  of  the  Constitution.  Hence  it  is 
the  result,  not  the  method  employed  in  reaching  it,  which 
must  be  considered.  Counsel  point  out  that  section  52 
(Comp.  St.  1901,  c.  77)  directs  tbe  assessor,  when  valuing  real 
property  generally,  to  fix  "the  value  of  each  tract  or  lot  im- 
proved, the  value  of  each  lot  or  tract  not  improved,  and  the 
total  value,"  while  the  state  board  of  equalization,  in  valuing 
a  railroad,  is  directed,  as  counsel  put  it,  to  "lump  the  whole 
thing,  whether  it  be  buildings,  lots,  tracts  of  land,  or  per- 
sonal property,  and  put  a  price  upon  the  heap."  But  the 
two  species  of  property  are  in  no  wise  comparable.  What 
sort  of  result  should  we  get  il  a  local  assessor,  assessing  ten 
miles  of  road,  was  required  to  value  the  right  of  way  unim- 
proved, the  right  of  way  with  ties  and  rails  laid  upon  it,  and 
the  total  value?  What  gives  tbe  ten  miles  of  track  their  real 
value  is  the  franchise  of  the  corporation  operating  them,  the 
connections  in  and  out  of  the  state,  and  the  fact  that  they 
are  part  of  a  great  system  of  railway,  operated  as  a  whole. 
An  attempt  to  assess  the  track  of  a  railway  in  any  one  county 
by  the  statutory  method  of  assessing  houses  and  lots  would  pro- 
duce gross  inequality,  and  enable  the  most  valuable  features 
of  railroad  properties  to  escape  taxation.  It  is  said  that  the 
scheme  of  dividing  the  total  value  by  the  number  of  miles  in 
any  county  is  arbitrary.  But  the  real  question  is  whether  it 
provides  a  reasonable  mode  of  ascertaining  tbe  value  of  that 
portion  of  a  railroad  lying  in  a  given  county,  so  as  to  insure 
that  the  corporation  contribute  its  just  proportion  of  tbe 
public  revenues.     The  track  in  any  one  county  is  not  an 
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entity.  It  is  merely  part  of  a  whole,  spreading  over  many 
connties,  or  even  many  states.  The  value  of  each  such  part 
is  obviously  the  proportion  which  it  bears  to  the  whole. 
Viewed  by  itself,  apart  from  its  place  in  the  whole,  it  is 
merely  a  ditch  and  grade,  bearing  ties  and  old  iron. 

The  third  objection  is  that  the  system  provided  by  the  sec- 
tions in  question  '^exempts  railroad  property  assessed  by  the 
State  Board  of  Equalization  from  the  payment  of  its  propor- 
tion of  the  taxes  levied  for  the  support  of  the  county,  school 
district,  and  city,  appellants  in  this  action,  and  thereby  vio- 
lates the  rule  of  uniformity  prescribed  by  section  i,  art.  9, 
of  the  Constitution."  As  the  municipality  in  question  is  not 
a  city  of  the  metropolitan  class  nor  of  the  first  class,  in 
which  different  standards  of  assessment  prevail  from  those 
employed  in  the  state  at  large,  this  case  does  not  involve  the 
question  expressly  left  open  by  the  opinion  of  Holcomb,  J., 
in  State  v.  Savage.  Here  the  same  assessment  serves  for 
county  and  municipal  purposes  alik^  as  to  all  property.  Of 
course,  the  presumption  is  that  both  the  board  of  equaliza- 
tion and  the  local  assessors  act  fairly  and  impartially,  and  fix 
a  jnst  and  true  valuation.  State  v.  Savage,  supra.  Hence 
the  question  is  whether,  assuming  that  they  do  so,  a  proper 
proportion  of  the  burdens  of  municipal  taxation  is  thrown 
upon  the  railroad  companies.  This  question  depends  upon 
the  view  taken  as  to  the  nature  of  railroad  property.  If  the 
railroad  is  an  entity,  we  have  one  piece  of  property  spread- 
ing over  several  counties;  if  that  portion  within  each  county 
is  a  separate  entity,  then  a  valuation  of  such  separate  entity 
should  be  made  in  each  county,  as  in  other  cases.  We  do 
not  think  this  matter  admits  of  debate.  Bridges,  depots, 
water  tanks,  roundhouses,  and  other  necessary  structures 
upon  the  right  of  way  are  as  much  part  of  the  railroad  as  a 
whole  as  a  permanent  building  upon  land  is  annexed  to  and 
a  part  of  the  land.  They  have  no  separate  existence  apart 
from  the  road,  but  go  to  make  up  the  one  entity  called  the 
railroad.  So  thoroughly  is  this  true  that  they  will-pass  by 
mortgage  or  conveyance  of  the  road  without  being  named 
expressly.  Porter  v.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S.  267,  7  Sup.  Ct.  1206,  30  L.  Ed.  1210;  United  States  Trust 
Co.  v.  Wabash,  St.  L.  &  P.  R.  Co.  (C.  C.)  32  Fed.  480.  If, 
as  held  in  the  latter  case,  a  hotel  on  the  right  of  way  of  a 
railroad,  operated  in  connection  therewith  for  the  accommo- 
dation of  its  patrons,  is  a  mere  appurtenance  to  the  road, 
covered  by  conveyance  of  the  road,  without  express  mention, 
bow  much  more  is  this  true  of  bridges,  depots,  and  the  like. 
But  if  these  are  not  separate  entities,  to  be  dealt  with  apart 
from  the  road  as  such,  it  follows  that  the  municipality  can- 
not claim  to  hive  within  its  borders  certain  specific  railroad 
property,  but  only  a  certain  proportion  of  the  whole  road. 
This  is  the  view  taken  by  the  statute,  and  we  think  it  well 
founded  and  reasonable.     Apart  from  the  road  as  a  whole. 
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the  bridge  is  only  so  much  junk;  severed  from  the  road,  the 
depot  is  of  little  or  no  value.  Each  is  made  specially  to  be  a 
part  of  the  whole  line,  and  to  treat  it  as  a  separate  entity  is 
to  take  away  its  chief  value.  If  the  road  as  a  whole  is  valued 
correctly,  the  several  portions  in  each  county  cannot  fail  to 
be  justly  valued  when  assessed  at  the  proportion  they  bear  to 
the  whole.  Adams  Express  Co.  v.  Ohio,  i6s  U.  S.  194,  220, 
17  Sup.  Ct.  305,  41  I^  Ed.  683,  and  cases  cited. 

Finally,  it  is  said  that  the  statute  makes  a  classification 
not  authorized  by  the  Constitution.  In  our  view,  the  classi- 
fication is  made,  not  by  the  statute,  but  by  the  nature  of  the 
subjects  dealt  with.  They  are  intrinsically  and  fundamen- 
tally distinct,  and  the  Legislature,  which  is  given  the  power 
expressly  to  fix  the  mode  of  assessment  as  it  may  direct,  has 
adopted  a  method  which  has  bean  in  operation  many  years, 
has  been  readopted  in  the  new  revenue  law,  and  is  reasonably 
calculated  to  meet  the  problem  in  hand.  Any  method  would 
doubtless  be  open  to  some  objection  in  its  practical  work- 
ings. But  if  the  method*  chosen  may  be  carried  out  so  as  to 
produce  uniformity  of  taxation  in  proportion  to  the  value  of 
property,  as  contemplated  by  the  Constitution,  it  is  consti- 
tutional and  valid. 

Two  further  objections  to  the  statute  have  been  urged  by 
counsel  who  appear  as  friends  of  the  court.  The  first  is  that  it 
operates  unequally  and  unreasonably  with  respect  to  railroad 
companies  whose  tracks  are  situated  wholly  within  one 
county;  such,  for  example,  as  terminal  and  belt-line  com- 
panies. The  arguments  advanced  on  this  ground,  however, 
apply  rather  to  the  constitutionality  of  provisions  in  the  sev- 
eral statutes  governing  municipalities,  whereby  the  valuation 
of  railroad  properties  for  state  and  county  purposes  is  re- 
quired to  be  taken  as  a  basis  of  assessment  in  such  munici- 
palities made  on  a  difierent  basis,  than  to  the  constitutionality 
of  the  general  statutory  provisions  with  reference  to  state 
and  county  assessments.  So  far  as  they  apply  to  the  sections 
here  in  question,  we  think  they  are  met  sufficiently  by  what 
has  been  said  already.  The  other  objection  is  that  the  stat- 
ute contravenes  the  constitutional  guaranties  that  no  person 
shall  be  deprived  of  property  without  due  process  of  law,  in 
that  it  does  not  provide  for  notice  to  the  companies  assessed 
ot  the  meeting  of  the  State  Board  of  Equalization,  and  does 
not  provide  for  notice  to  other  taxpayers  of  the  meeting  of 
such  board,  in  order  that  they  may  insist  upon  proper 
equalization  of  their  assessments  with  those  of  the  com- 
panies in  question.  The  statute  provides  a  date  upon  which 
railroad  companies  within  the  purview  of  the  act  shall  make 
returns.  It  provides  a  place  where  the  meeting  of  the  State 
Board  of  Equalization  shall  be  held,  and  provides  expressly 
that  such  meetings  shall  take  place  as  soon  as  practicable 
after  the  returns  are  filed.  These  provisions  must  be  con- 
strued, if  possible,  in  such  manner  as  to  make  them  consti- 
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tatiooal  and  valid.  If  the  statute  bad  said  that  the  meeting 
should  be  held  immediately  upon  the  return  required  to  be 
made  by  the  railroad  companies,  there  could  be  no  question 
that  the  time  and  place  were  stated  with  sufficient  certainty. 
But  it  is  well  settled  that  'immediately"  means  ''as  soon  as 
practicable,"  and  conversely  it  is  proper  to  construe  ''as  soon 
as  practicable"  to  mean  "immediately."  Hufi  v.  Babbott, 
14  Neb.  150,  15  N.  W.  230;  Lydick  v.  Korner,  13  Neb.  io» 
12  N.  W.  838.  So  long  as  the  time  and  place  of  the  meeting 
of  the  State  Board  of  Equalization  are  thus  fixed  with  such 
certainty  as  to  enable  the  companies  to  know  by  reference  to 
the  statute  at  what  time  and  at  what  place  their  properties 
will  be  assessed  and  valued,  we  perceive  no  merit  in  the  objec- 
tion. The  State  Board  of  Equalization  is  a  public  board. 
Its  meetings  are  public,  and  as  a  matter  of  fact  and  practice 
the  corporations  have  always  been  accorded  a  hearing  before 
it.  Where  the  statute  names  the  time  and  place  for  the  meet- 
ing of  the  assessing  board,  personal  notice  is  not  necessary. 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  6  Sup.  Ct.  57, 
29  L.  Ed.  414;  State  Railroad  Tax  Cases,  92  U.  S.  610,  23  L. 
Ed.  663;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  421,  14  Sup.  Ct.  1114,  38  L.  Ed.  1031.  If  returns  are 
made  as  required  by  the  statute,  all  citizens  are  advised  by 
the  terms  of  the  statute  as  to  the. time  and  place  of  the  meet- 
ing of  the  State  Board  of  Equalization.  If  any  company 
fails  to  make  a  return,  five  days  are  provided  for  during 
which  the  delinquent  return  may  be  received.  At  the  expira- 
tion of  such  five  days,  the  auditor,  a  public  officer,  is  required 
to  obtain  the  necessary  information,  and  a  meeting  of  the 
State  Board  of  Equalization  is  to  be  held  "as  soon  as  prac- 
ticable," or,  in  other  words,  "immediately."  These  pro- 
visions of  the  statute  would  seem  to  afiord  other  taxpayers  a 
sufficient  opportunity  to  be  heard  with  reference  to  the 
assessment  of  the  companies  in  question  for  the  purpose  of 
insuring  uniformity  and  equality  in  taxation.  The  practice 
has  always  been  in  accordance  with  this  interpretation  of 
the  statute,  and  we  think  the  sections  in  question  will  rea- 
sonably bear  such  construction. 
We  therefore  recommend  that  the  decree  be  affirmed. 

DUFFIE  and  KIRKPATRICK,  CC,  concur. 

PER  CURIAM.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


SWIFT  et  al.  v.  DELAWARE,  L.  &  W.  R.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Sept.  30, 1904.) 

[58Atl.  Rep.  939.] 

Railroads  —  Grade    Crossings  —  Maintenance  —  Private   Contracts  — 
Police  Power — Injunction. 
A  contract  between  a  railroad  and  private  persons  for  the  permanent 
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maintenance  of  grade  crossings  over  certain  streets  in  a  city,  so  far  as 
the  right  of  specific  performance  is  concerned,  is  subject  to  the  dnty  of 
the  railroad  company  to  the  public  and  to  the  police  power  of  the  state, 
rested  by  P.  L.  1893,  p.  157,  in  the  authorities  of  the  city,  and  hence, 
such  authorities  and  the  railroad  company  having  determined  that  the 
crossings  unnecessarily  endangered  public  travel,  an  injunction  for- 
bidding their  removal  will  not  be  granted. 

Appeal  from  Court  of  Chancery. 

Bill  by  Edwin  C.  Swift  and  others  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company  and  others. 
From  a  decree  denying  an  injunction,  complainants  appeal. 
Affirmed. 

Riker  &  Riker,  for  appellants. 

McCarter,  Williamson  &  McCarter,  for  respondents. 

PER  CURIAM.  We  concur  in  that  part  of  the  opinion 
delivered  in  this  cause  by  the  learned  vice  chancellor  (57  Atl. 
4S6)  which  holds  that  the  alleged  contract  between  the  de- 
fendant railroad  company  and  private  persons  for  the  per- 
manent maintenance  of  grade  crossings  over  certain  streets 
in  the  city  of  Newark  must,  so  far,  at  least,  as  the  right 
to  specific  performance  is  concerned,  be  deemed  subject 
to  the  public  duty  of  that  company  and  to  the  police  power 
of  the  Legislature  vested  by  the  act  of  1893  (P*  L.  p.  157)  in 
the  municipal  authorities  of  the  city  to  secure  the  safety  of 
public  highways.  The  authorities  of  the  city  and  of  the 
railroad  company  having  both  determined  that  those  cross- 
ings unnecessarily  endangered  public  travel,  we  think  on  that 
ground  an  injunction  forbidding  their  removal  was  rightly 
refused.  This  being  our  conclusion,  we  refrain  from  ex- 
pressing either  concurrence  in  or  dissent  from  the  other 
propositions  set  forth  in  that  opinion. 


SAGER  V,  ATCHISON,  T.  &  S.  F.  RY.  CO. 

(Supreme  Court  of  Kanaas,  Jan.  7,  1905.) 

[79  Pac.  Rep.  132.] 

Accident  at  Crossing— Person  Strucic  by  Gate. 

A  railway  track  crossing  a  public  street  is  not  a  warning  to  a  traveler 
going  over  it  of  danger  resulting  from  the  negligence  of  a  gate  keeper 
in  allowing  an  arm  of  the  gate  to  descend  to  the  injury  of  the  person 
crossing  the  track. 

Same— Open  Gates.* 

Open  gates,  tended  by  a  gate  keeper  of  a  railway  company,  where  a 
public  street  crosses  its  tracks,  are  an  affirmative  assurance  to  a  trav- 
eler on  the  street  that  his  safety  in  crossing  will  not  be  imperiled  by 
the  descent  of  a  gate  arm. 

Same — Person  Struck  by  Gate — Contributory  Negligence. 
After  a  traveler  in  a  buggy  driving  two  horses  on  a  public  street  at  a 

*See  note  at  end  of  case. 
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railway  crossing'  had  passed  over  the  railway  tracks,  one  arm  of  a  g^ate 
in  front  of  him  was  allowed  by  the  gate  keeper  to  descend  across  the 
bugi^y  in  which  he  was  riding*.  In  an  action  for  personal  injuries 
against  the  railway  company  the  question  of  contributory  negligence 
should  have  been  confined  to  the  care  exercised  by  the  traveler  to  avoid 
injury  at  and  after  the  time  when  the  gate  arm  beg'an  to  descend. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  Coaoty;  M.  P.  SimpsoD, 
Jadgc. 

Action  by  C.  F.  Sa'ger  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Waters  &  Waters,  for  plaintiff  in  error. 

A.  A.  Hard  and  O.  J., Wood,  for  defendant  in  error. 

SMITH,  J.  Main  street  in  the  city  of  Hutchinson  is  crossed 
by  the  tracks  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  at  a  place  where  there  is  much  travel  along  the 
street.  Gates,  operated  by  compressed  air  applied  by  a  gate 
keeper,  are  maintained  by  the  railway  company  to  guard  the 
crossing.  The  gates  are  wooden  arms,  which,  when  raised, 
stand  perpendicular  at  the  sides  of  the  street;  when  lowered 
during  the  movement  of  trains,  the  arms  meet  near  the  center 
of  the  roadway,  forming  an  effectual  barrier  against  the  pas- 
sage of  teams  or  vehicles  over  the  railway.  There  are  two  of 
these  arms  at  the  south  side  of  the  railway  crossing  and  two 
on  the  north  side,  which,  when  lowered,  reach  over  the  street. 
Main  street  runs  north  and  south.  The  railway  tracks  cross 
it  at  right  angles.  In  August,  1900,  plaintifi  below  was  driv- 
ing two  horses  to  a  buggy,  going  north  along  Main  street. 
When  be  approached  the  railway  crossing  the  gates  on  the 
south  side  were  up,  indicating  that  the  tracks  were  clear  for 
passage  over  them.  There  was  testimony  tending  to  show 
that  the  west  arm  of  the  north  gate  was  raised— standing 
straight  up — when  plaintifi  below  crossed  the  railway  tracks 
going  north;  that  he  did  not  see  the  east  arm  until  it  was 
lowered  before  his  face  about  four  feet  in  front  of  him;  that 
he  dodged  back,  and  an  iron  prod  or  rest  attached  to  the 
wooden  arm  of  the  gate  struck  him  in  the  groin.  For  the 
injury  alleged  to  have  been  thus  sustained  this  action  was 
brought  against  the  railway  company.  There  was  a  general 
verdict  in  favor  of  the  company.  Sager  has  instituted  pro- 
ceedings in  error  here  to  reverse  the  judgment. 

The  trial  court  refused  to  give  the  two  following  instruc- 
tions requested  by  the  plaintiff  below:  ''No.  5.  I  instruct  you 
that  a  person  has  the  right  to  cross  a  railway  crossing  at  a 
public  street,  and  is  not  required  to  ^ook  out  for  or  anticipate 
that  an  arm  of  the  gate  crossing  will  fall  or  be  let  fall  on  him 
as  he  is  about  to  leave  the  crossing."  ''No.  7.  It  was  the 
duty  of  the  gateman  at  that  crossing  to  shut  the  gates  to 
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prevent  passing  vehicles  from  entering  on  the  tracks  on  the 
unexpected  approach  to  the  crossing  of  engines,  cars,  and 
trains,  and  to  open  the  gates  for  the  crossing  of  travel  at  such 
time  as  it  could  cross  in  safety,  upon  the  tracks  being  cleared 
and  remaining  cleared,  from  the  expected  approach  to  the 
crossing  of  such  engines,  cars,  and  trains;  and  that  the  open 
gate  on  the  raising  of  the  gate  would  be  an  invitation  to 
travel  that  this  crossing  was  clear,  and  that  it  could  cross, 
and  a  person  under  such  circumstances  would  have  the  right 
with  his  vehicles  to  start  to  cross." 

Counsel  for  the  railway  company,  in  defending  the  action 
of  the  court  below  refusing  instruction  No.  s,  above  set  out, 
invoke  the  general  rule  that  a  railway  track  itself  is  a  warn- 
ing of  danger,  and  t&at  a  traveler,  before  crossing,  must  exer- 
cise his  faculties  of  sight  and  hearing  to  determine  whether 
he  can  proceed  with  safety.  Conceding  the  rule,  it  can  have 
no  application  to  the  facts  of  this  case.  Sager  was  not  in- 
jured by  a  passing  train.  A  failure  to  look  and  listen  before 
crossing  a  railway  has  never  been  held  by  this  court  to  con- 
stitute contributory  negligence,  except  in  cases  where  the 
traveler  on  the  highway  was  injured  or  killed  by  a  train  mov- 
ing on  the  tracks.  The  contention  of  counsel  for  defendant 
in  error,  if  followed  out,  would  lead  to  the  conclusion  that 
railway  tracks  at  a  road  crossing  are  a  warning  to  a  person 
going  over  them — a  notification  in  advance — of  every  species 
of  negligence  which  the  company  or  its  servants  might  be 
guilty  of  in  any  or  all  departments  of  its  business.  The 
absurdity  of  this  argument  is  evident  when  considered  in  its 
application  to  hypothetical  cases.  The  signal  of  danger 
given  by  the  presence  of  railway  tracks  would  certainly  not 
impose  on  a  person  passing  over  them  on  the  highway  the 
duty  of  looking  and  listening  for  the  approach  of  a  mad 
steer,  which,  by  negligence  of  the  company's  servants,  had 
escaped  from  a  cattle  car,  ran  along  the  track,  and  gored  the 
traveler  at  the  crossing.  Nor  would  such  warning  effect  in 
any  degree  the  right  to  recover  for  injuries  sustained  by  rea- 
son of  a  servant  of  the  company  negligently  running  a  truck 
against  another  to  his  damage.  Nor  would  any  number  of 
tracks  in  sight  of  an  intended  passenger  have  the  slightest 
influence  in  defeating  a  recovery  against  the  company  for  an 
assault  and  battery  on  him  by  its  ticket  agent.  In  the 
present  case  no  injury  was  received  until  after  Sager  had 
crossed  the  tracks  going  north.  His  cause  of  action  rested 
on  the  negligence  of  the  gateman  in  letting  down  the  east 
arm  of  the  north  gate  after  the  two  south  arms  of  the  gate 
and  the  railway  tracks  had  been  passed.  The  only  question 
of  contributory  negligence  which  could  possiblv  come  into 
the  cade  under  the  evidence  before  us  must  have  relation  to 
the  knowledge  of  plaintiff  below  respecting  the  falling  of  the 
gate  which  hurt  him.     If  he  neglected  to  avoid  the  injury, 
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wheo  it  was  imminent,  by  stopping  bis  borses  or  jumping: 
froDQ  his  buggy,  provided  he  had  sufficient  notice  of  the  im- 
pending danger,  and  it  was  practicable  to  do  so,  he  was 
guilty  of  contributory  negligence.  His  negligence,  if  any,  is 
to  be  determined  by  ascertaining  what  he  omitted  to  do  that 
was  legally  required  of  him  immediately  after  the  gate  arm 
which  struck  him  began  to  descend.  The  gates  were  erected 
by  the  railway  company  for  the  security  of  persons  having 
occasion  to  use  the  crossing.  The  open  gates  at  the  south 
side  were  an  affirmative  assurance  that  it  was  safe  to  go  over. 
Plaintiff  below  drove  over  the  tracks  without  delay.  We  can 
see  no  element  of  contributory  negligence  in  the  case  unless 
it  might  have  arisen  at  or  about  the  time  the  east  arm  of  the 
north  gate  began  to  descend,  as  before  stated. 

Instrnction  No.  7,  copied  above,  which  was  refused,  is 
somewhat  involved  in  its  phraseology,  yet  it  states  the  law 
fairly.  Nowhere  in  the  instructions  given  did  the  court  in- 
form the  jury  concerning  the  duty  of  the  gate  keeper  or  the 
traveler  at  the  crossing.  The  nearest  approach  to  the  rela- 
tive duties  of  each  is  found  in  instruction  No.  4*  It  reads: 
"Yon  are  instructed  that,  as  the  gates  of  the  defendant  are 
over  a  public  highway,  that  not  only  must  the  defendant  use 
due  care  and  caution  in  handling  the  gates,  but  parties  using 
the  highway  must  also  use  due  care  and  caution  with  refer- 
ence to  the  presence  of  the  gates  and  their  operation ;  and 
if  persons  using  the  highway  are  also  guilty  of  carelessness 
which  contributed  to  their  injury  in  passing  along  the  street 
where  the  gates  are  located,  it  would  constitute  contributory 
negligence,  and  the  party  or  parties  could  not  recover 
although  he  or  they  in  fact  received. an  injury,  and  that  by 
the  negligence  of  the  defendant."  The  respective  care  re- 
quired to  be  exercised  by  the  parties  is  here  stated  in  the  most 
general  way.  The  court  referred  to  the  contributory  negli- 
gence of  plaintifi  below  four  times  in  the^  instructions  given, 
but  in  no  manner  particularized  respecting  the  right  of  the 
traveler  to  cross  under  the  circumstances  of  this  case  without 
anticipating  that  an  arm  of  a  raised  gate  would  fall  upon  him, 
as  set  forth  in  instruction  No.  5,  which  was  refused.  The 
following  language  in  the  last  instruction  mentioned  was 
misleading,  to  wit:  ''If  persons  using  the  highway  are  also 
guilty  of  carelessness  which  contributed  to  their  injury  in 
passing  along  the  street  where  the  gates  are  located, 
it  would  constitute  contributory  negligence."  If  instruc- 
tions numbered  s  and  7,  requested  by  counsel  for  Sager, 
had  been  given,  no  doubt  could  have  remained  in  the 
minds  of  the  jury  whether  it  was  a  negligent  act  for 
plaintiff  below  to  go  over  the  railway  crossing.  It  might  be 
inferred  from  the  directions  given  that  the  mere  passing  over 
the  crossing  of  itself  under  the  circumstances  showed  contrib- 
utory negligence  on  the  part  of  Sager.     Such  is  the  theory 
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of  counsel  for  defendant  in  error  in  this  court,  and  the  same 
view  was  probably  taken  by  the  trial  court. 

The  judgment  of  the  court  below  will  be  reversed,  and  a 
new  trial  granted.     All  the  Justices  concurring. 

NOTE. 

CBOBSlKaS— CABB  BBQUIREID  OF  HIGHWAY  TBAVELHB 
AS  AFFBOTBD  B7  FAOT  THAT  SAFBTT  OATB8 

ARB  OPBN. 

OPEN  SAFETY  GATES  AS  AN  INVITATION  TO  GROSS. 

The  fact  that  the  safety  gates  at  a  railroad  crossing'  are  open  is  an 
invitation  to  the  travelling  public  to  come  on,  and  an  intimation  to 
them  that  they  may  cross  the  tracks  in  safety. 

United  States,— Central  Trust  Co.  v,  Wabash,  St.  I4.  A  P.  R.  Co.»  27 
Fed.  159. 

District  0/ Columbia. — Baltimore  &  P.  R.  Co.  v.  Carrington  (D.  C.)t  3 
App.  Cas.  101. 

Illinois.— CYkioaLgo  &  A.  R.  Co.  v.  Wise,  106  lU.  453,  69  N.  E.  500,  10 
R.  R.  R.  8,  33  Am.  A  Ensr.  R.  Cas.,  N.  8.,  8. 

/<i^«aff0.— Pennsylvania  Co.  v,  Stegemeier,  118  Ind.  305,  20  N.  E.  843. 

Maine,— Hooper  v.  Boston  &  M.  R.  Co.,  81  Me.  260, 17  Atl.  64. 

iKfary/aiM/.— Baltimore  A  O.  R.  Co.  v.  Stumpf  (Md.),  54  Atl.  978,  9  R. 
R.  R.  203,  32  Am.  A  Eng.  R.  Cas.,  N.  8.,  203. 

Massachusetts. — Merrigan  v.  Boston  A  A.  R.  Co.,  154  Mass.  189,  28  N. 
E.  149 ;  Conaty  v.  New  York,  etc.,  R.  Co.,  164  Mass.  572,  42  N.  E.  103. 

Michigan.— l^YtLn%  v.  Lake  Shore  A  M.  8.  R.  Co.,  etc,  88  Mich.  442, 
50  N.  W.  386. 

/^ew  /ersey.Smith  v.  Atlantic  City  R.  Co.  (N.  J.),  49  Ati.  547,  22 
Am.  A  Eng.  R.  Cas.,  N.  8.,  268. 

New  K(>r^.— Lindeman  v.  New  YoiIe  C.  A  H.  R.  Co.,  11  N.  T.  St. 
Rep.  837  ;  Fitzgerald  v.  Long  Island  R.  R.  Co.,  10  N.  Y.  8t.  Rep.  433  ; 
Palmer  v.  Railroad  Co.,  112  N.  Y.  234, 19  N.  E.  678 ;  Oldenbnrg  v.  York 
Cent.  A  H.  R.  R.  Co.,  124  N.  Y.  414,  26  N.  E.  1021 ;  Glnshing  v.  Sharp, 
96  N.  Y.  678. 

6^Af0.— Railway  Co.  v.  Schneider,  45  O.  St.  678, 17  N.  E.  321. 

/ehode  Island.— Vifi\Mon  v.  N.  Y.,  etc.,  R.  R.,  18  R.  I.  491,  29  Atl.  258. 

Wisconsin.'-^o\iAe  v.  Chicago  A  N.  W.  Ry.  Co.,  86  Wis.  309,  56  N.  W. 
872. 

England. — Directors,  etc.,  of  Northeastern  Ry.  Co.  v.  Waaless,  7 
Eng.  A  Irish  Appeals,  12 ;  Lunt  v.  London  A  N.  W.  Ry.  Co.,  L.  R.  1  Q. 
B.  277. 

OTHER  STATEMENTS,  AND  ILLUSTRATIONS,  OF  DOCTRINE. 

DISTRICT  OF  COLUMBIA. 

Qctes  Not  Required  by  Law. 

In  Baltimore  A  P.  R.  Co.  v.  Carringrton  (D.  C),  3  App.  Cas.  101,  it  is 
held  that  where  a  railroad  company  has  maintained  a  g«te  at  a  crossing* 
for  a  number  of  years,  althoug^h  not  required  by  law  to  do  so,  persons 
using  the  crossing  constantly  have  the  right  to  assume  that  no  trains 
are  coming  when  the  gate  is  up. 

IIvIrlNOIS. 

Immaterial  Whether  Person  Oomes  on  Street  within  or  without  the 
Gates. 
In  Chicago  A  A.  R.  Co.  v.  Wise,  106  111.  453,  69  N.  E.  500, 10  R.  R.  R. 
8,  33  Am.  A  Eng.  R.  Cas.,  N.  S.,  8,  it  is  held  that  a  municipal  ordinance 
requiring  railroads  to  maintain  gates  at  street  crossings,  and  making  it 
the  duty  of  persons  operating  the  gates  to  warn  persons  of  the  approach 
to  the  crossings  of  any  engine,  and  authorizing  railroad  companies 
owning  and  operating  separate  tracks  across  a  street  in  dose  proximity 
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to  each  other  to  nnite  in  the  malntenaace  of  g^atea  at  the  crossing's,  to 
be  operated  from  a  tower,  affords  protection  to  all  persons  who  cross 
any  of  those  tracks,  no  matter  where  they  come  on  the  street,  whether 
within  or  without  the  gates. 

INDIANA. 

May  Act  on  Presumption  of  Safety. 

In  Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305,  20  N.  E.  843,  it  is 
held  that  where  a  railroad  company,  in  pursuance  of  a  city  ordinance, 
has  erected  g^ates  and  stationed  a  watchman  at  a  street  crossing,  a 
traveler  who  approaches  the  crossing  and  finds  the  gates  open  and  re- 
ceives no  warning  from  the  watchman,  has  a  right  to  assume  that  there 
are  no  approaching  trains,  and  if,  acting  upon  this  presumption,  he 
enters  upon  the  crossing  and  is  instantly  confronted  by  trains  going  in 
opposite  directions,  and,  in  the  confusion  caused  by  the  unexpected 
danger  into  which  he  is  thus  led,  is  struck  and  killed,  the  railroad  com- 
pany is  liable. 

MICHIGAN. 

Not  Negligence  to  Act  on  Presumption  of  Performanos  of  Duly  by 
Qateman. 
In  Evans  v.  Lake  Shore  A  M.  S.  R.  Co.,  etc.,  88  Mich.  442,  50  N.  W. 
386,  it  is  held  that  when  gates  are  provided  by  railroad  companies  at 
street  crossings,  the  public  have  a  right,  the  gates  being  open,  to  pre- 
sume, in  the  absence  of  knowledgre  to  the  contrary,  that  the  gatemen 
are  properly  discharging  their  duties,  and  are  not  negligent  in  acting 
npon  the  presumption  that  they  are  not  exposed  to  a  danger  which 
conld  only  arise  from  a  disregard  of  such  duties. 

NEW  YORK. 

Open  Qates  as  Notico  of  Safety. 

In  landeman  v.  New  York  C.  A  H.  R.  Co.,  11  N.  Y.  St.  Rep.  837,  it  is 
held  that  the  fact  that  the  gates  at  a  railroad  crossing  are  open  is 
equivalent  to  a  statement  and  notice  to  the  public  that  it  is  safe  to  cross 
at  that  time. 

Open  Qates  as  a  Substantial  Assurance  of  Safety. 

In  Fitzgerald  v.  Long  Island  R.  R.  Co.,  10  N.  Y.  St.  Rep.  433,  it  is 
held  that  a  raised  crossing  gate  is  a  substantial  assurance  to  a  traveler 
on  the  street  that  the  railroad  tracks  may  be  crossed  in  safety,  and  just 
as  significant  as  if  the  gateman  had  beckoned  to  him  or  invited  him  to 
•come  on. 

In  Glnshing  v.  Sharp,  96  N.  Y.  678,  the  court  said  :  ''The  open  gate 
was  a  substantial  assurance  of  safety — just  as  significant  as  if  the  flag- 
man had  beckoned  or  invited  him  to  come  on— and  that  an  ordinarily 
prudent  man  would  not  l>e  influenced  by  it  is  against  all  human  ex- 
perience. " 

Open  Gates  a  Direct  and  Positive  Assurance  of  Safety. 

In  Palmer  v.  Railroad  Co.,  112  N.  Y.  234, 19  N.  B.  678,  it  is  said  in  the 
•opinion  :  **It  is  obvious  that  an  open  gate  was  a  direct  and  explicit  as- 
surance to  the  traveler  that  neither  train  nor  engine  was  rendering  the 
way  dangerous, — ^that  none  was  passing.  As  closed  gate  was  an  ob- 
struction preventing  access  to  the  road ;  an  open  gate  was  equ^ly 
positive  in  the  implication  to  be  derived  from  it  that  the  way  was  safe. 
Nothing  less  could  be  implied,  and  no  other  conclusion  could  be  drawn, 
from  that  circumstance." 

Open  Qatos  as  Significant  as  a  Direct  Invitation  from  the  Qateman — 
Duty  to  Look  Out  for  Danger. 
In  Oldenburg  v.  York  Cent.  A  H.  R.  R.  Co.,  124  N.  Y.  414,  26  N.  E^. 
1021,  it  is  said  in  the  opinion  :  ''As  said  by  this  court  in  a  recent  case  : 
'The  raising  of  the  gate  was  a  substantial  assurance  to  him  of  safety, 
just  as  significant  as  if  the  gateman  had  beckoned  to  him  or  invited 
him  to  come  on,  and  that  any  prudent  man  would  not  be  influeaced  by 
it  is  against  all  human  experience.'  "  Glushing  v.  Sharp,  96  N.  Y.  676. 
Or  as  laid  down  in  a  still  later  case  :    "The  open  gate  was  an  af&rma- 
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tive  and  explicit  declaration  and  representation  tliat  neither  train  nor 
locomotive  was  approaching  with  intent  to  pass."  (Palmer  v,  N.  Y.  C. 
A  H.  R.  R.  Co.,  112  N.  Y.  234,  19  N.  E.  678.)  **While  the  deceased  had 
the  right  to  rely  to  a  certain  estent  upon  the  assurance  thus  given  by 
the  defendant  that  it  was  safe  for  him  to  go  on,  it  was  still  his  duty  to 
be  on  the  lookot^t  for  danger,  and  to  exercise  the  same  care  that  a  man 
of  ordinary  prudence  would  have  exercised  under  the  same  circum* 
stances." 

Right  to  Assume  That  Backing  Engine  Will  Stop  before  Arriving  Oppo- 
site Open  Qates. 
In  Lindeman  v.  New  York  C.  A  H.  R.  R.  Co.,  42  Hun  (N.  Y.)  306,  it 
is  said  in  the  opinion  :  ''The  opening  of  the  gates  is  an  affirmative  act 
giving  every  traveler  to  know  that  the  crossing  is  safe  ;  and  though  he 
should  see  an  engine  backing  at  about  the  rate  of  a  rapid  walk,  he 
might  think  it  would  stop  before  it  reached  the  place  where  the  com- 
pany had,  by  their  signal,  said  the  engine  was  not  to  go." 

OHIO. 

May  Pass  through  Open  Qates  and  Attempt  to  Cross  without  Stopping 
to  Listen. 
In  Railway  Co.  v.  Schneider,  45  Ohio  St.  678,  17  N.  E.  321,  a  case 
which  related  to  a  fatal  injury  received  at  a  grade  crossing,  and  the  de- 
ceased was  held  not  to  have  been  guilty  of  con^tributory  negligence, 
because  **an'  open  gate,  with  a  gateman  in  charge,  is  notice  of  a  clear 
track  and  safe  crossing  ;  and,  in  the  absence  of  other  circumstances, 
when  the  gates  are  open  and  the  gateman  present,  it  is  not  negligence 
in  the  person  approaching  *  *  *  to  pass  on  to  the  track,  through 
the  open  gates,  without  stopping  to  listen." 

RHODE  ISLAND. 
Contributory  Negligence  Made  a  Question  for  Jury. 

In  WUson  v.  N.  Y.,  etc.,  R.   R.,  18  R.  I.  491,  29  Atl.  258,  Chief  Justice 
Matterson  said  :    **The  word  'invitation,*  though  sometimes  used  in  the 
opinions  of  learned  courts,  evidently  was  designed  to  mean  only  that 
the  leaving  open  of  the  gates  amounted  to  an  implied  assurance  that 
the  track  might  be  safely  crossed.    Thus  understood  the  authorities  are 
numerous  (the  only  cases  to  the  contrary  that  have   come  to  our  atten- 
tion being  cases  in  Pennsylvania)  that  open  gates,  or  the  absence  of 
the  usual  signals  of  an  approaching  train  or  engine,  are  implied  assur- 
ances that  no  train  or  engine  is  approaching  the  crossing  with  intent 
to  cross  the  street  upon  which  travelers  on  the  street  have  a  right  to 
rely  ;  and  that  if  a  traveler  on  the  street  be  injured,  while  crossing  the 
railroad  in  such  circumstances,  the  question  whether  he  was  guilty  of 
contributory  negligence  was  for  the  jury." 

In  Rohde  v.  Chicago  A  N.  W.  Ry.  Co.,  86  Wis.  309,  56  N.  W.  872,  it  i» 
said  in  the  opinion  :  "The  open  gate  (at  railroad  crossing),  was  an  as- 
surance to  the  public  that  there  was  no  danger,  and  an  invitation  to 
cross  in  safety.  Gluahing  v.  Sharp,  %  N.  Y.  676 ;  Palmer  v.  N.  Y.  A 
H.  R.  R.  Co.,  112  N.  Y.  234, 19  N.  E.  678;  Evans  v.  L.  8.  A  M.  8.  R. 
Co.,  88  Mich.  442,  50  N.  W.  386.  If  plaintiff  proves  that  he  accepted  the 
invitation,  and  thereby  put  himself  in  a  position  of  imminent  peril 
(where  he  would  not  have  been  had  the  gates  been  lowered),  and  waa 
injured  by  defendant's  negligent  act,  no  contributory  negligence  ap- 
pearing, he  establishes  a  cause  of  action." 

PENNSYLVANIA. 

Even  in  Pennsylvania,  where  the  traveler  is  held  to  stricter  account 
than  in  any  other  state,  in  the  case  of  Roberts  v,  Del.  A  Hudson  Canal 
Co.,  177  Pa.  190,  35  Atl.  723,  the  following  instruction  was  held  correct  : 
"Safety  gates,  which  should  be  closed  in  case  of  danger,  standing  open, 
are  an  invitation  to  the  traveler  on  the  highway  to  cross ;  and  while 
this  fact  does  not  relieve  him  from  the  duty  of  exercising  care,  it  is  a 
fact  for  the  consideration  of  the  jury  in  determining  whether  he  ezer* 
cised  care  according  to  the  circumstances." 
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ENGLAND. 

Equivalent  to  Direct  invitation  from  Qateman. 

In  I^nnt  v.  London  &  N.  W.  Ry.  Co.,  L.  R.  1  Q.  B.  277,  Lord  Black- 
bum  observed  :  "It  could  make  no  difference  whether  the  g^ate  keeper 
ezpresaes  that  the  road  ia  safe,  by  opening*  the  gate,  or  by  words  or 
g-eatnres." 

In  Directors,  etc.,  of  Northeastern  Ry.  Co.  v,  Wanless,  7  Eng.  & 
Irish  Appeals,  12,  it  was  held  that  where  it  was  the  duty  of  the  railway 
to  keep  the  gates  closed  when  any  train  is  approaching  that  the  fact 
that  they  were  open  "amounted  to  a  statement  and  notice  to  the  public 
that  the  line  at  that  time  was  safe  for  crossing,  and  was  evidence  of 
negligence  to  fg;o  to  the  jury." 

SUCH    AN  INVITATION  NO  EXCUSE  FOR   FAILURE  TO  EXER- 
CISE CARE  REQUIRED  BY  OTHER  CIRCUMSTANCES. 

But  the  mere  fact  that  crossing  gates  are  open  cannot  alone,  and  in 
all  cases,  justify  a  traveler  in  going  upon  the  track  at  the  crossing  ; 
and  there  are  cases  in  which  it  may  be  the  traveler's  duty  to  make  in- 
dependent observation  by  stopping  as  well  as  by  looking  and  listening* 
before  doing  so. 

Maine,— ^omto  v,  Boston  &  M.  R.,  87  Me.  540,  33  Atl.  24. 

Maryland, — Maryland  Cent.  R.  Co.  v,  Newbem,  19  Am.  Sl  Eng.  R. 
Cas.  261,  62  Md.  391. 

Massachusetts, —H/Lerrif^VLn  v,  Boston  &  A.  R.  Co.,  154  Mass.  189,  28  N. 
K.  149. 

MicAig^an,—DsLwe  v.  Flint  A  Pere  Marquette  R.  Co.,  102  Mich.  307, 60 
N.  W.  838. 

New  /fr50'.— Pennsylvania  R.  Co.  v.  Pfuelb,  60  N.  J.  L.  278,  37  Atl- 
1100,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  738  ;  Smith  v.  Atlantic  City  R.  Co. 
(N.  J.),  49  Atl.  547,  22  Am.  &  Bug.  R.  Cas.,  N.  8.,  268. 

/^ew  york.—Shixltz  v.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.  Ct.),  69 
Hun  515,  23  N.  Y.  Supp.  509  ;  Fitzgerald  v,  I^ng  Island  R.  R.  Co.,  10 
N.  Y.  St.  Rep.  433  ;  Weed  v.  New  York  Cent.  &  H.  R.  R.  Co.,  36  N.  Y. 
Supp.  98. 

Rhode  Island,— WHaon  v,  N.  Y.,  etc.,  R.  R.,  18  R.  I.  491,  29  Atl.  258. 

STATEMENTS  AND  ILLUSTRATIONS  AS  TO  CARE  REQUIRED 

OF  HIGHWAY  TRAVELER. 

UNITED  STATES. 

Effect  of  Custom  to  Keep  Gates  Closed  at  Night. 

In  Baltimore  &  Potomac  R.  Co.  v,  I^andrigan  (U.  S.),  24  Sup.  Ct. 
Rep.  137, 11  R.  R.  R.  716,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  716,  it  is  held 
that  an  instruction  as  to  the  effect  of  closed  gates  at  a  railway  crossing 
as  notice  of  danger  to  a  person  attempting  to  cross  the  tracks  is  not 
erroneous  where  it  tells  the  jury  that  if  the  gates  were  generally  kept 
down  at  night  without  regard  to  the  presence  or  absence  of  passing 
trains,  and  the  pedestrian  had  knowledge  of  that  fact,  then  the  circum- 
stance that  the  gates  were  down  when  he  was  run  over  in  attempting 
to  cross  the  tracks  at  night  was  not  of  itself  a  warning  to  him  of  the 
presence  of  danger,  and  that  contributory  neg'ligence  could  not  be  im- 
puted to  him  from  that  fact  alone. 

Obstructed  View— Traveler  Not  Entirely  Relieved  of  Duty  to  Exercise 
Care. 

While  the  fact  of  open  crossing  gates  is  a  circumstance  which  a  high- 
way traveler  may  properly  take  into  consideration,  and  upon  which  he 
may  place  some  reliance,  this  does  not  relieve  him  of  all  care  ;  and  this 
rule  is  espNecially  applicable  where  the  traveler's  view  was  unobstructed, 
and  the  slig'htest  exercise  of  care  on  her  part  would  have  prevented  the 
accident.     So  held  in  Romeo  v,  Boston  &  M.  R.,  87  Me.  540,  33  Atl.  24. 

May  Prevent  Nonsuit. 

Although  a  collision  at  a  railroad  crossing  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  traveler,  such  inference  may  be  repelled  ; 
and  an  open  gate,  which  invites  passing,  and  an  obstructed  view,  may 
be  sufBcient  to  bring  the  question  of  negligence  within  the  province  of 
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the  jury  to  decide,  and  prevent  a  nonsuit,  or  setting  aside  a  verdict  for 
plaintiff.  So  held  in  Hooper  v.  Boston  &  M.  R.  Co.,  81  Me.  260,  17  Atl. 
64. 

Gates  Required  by  Circumstances,  but  Not  by  Law— To  What  Extent 
a  Traveler  l\^ay  Rely  on  Company's  Performance  of  Duty. 
In  State  v.  Boston  &  M.  K.  Co.,  80  Me.  430, 15  Atl.  36,  it  is  said  in  the 
opinion  :  **The  counsel  for  the  defendants  contends  that  the  standing 
arms,  indicating  open  gates,  should  not  be  regarded  as  any  signal,  or  a 
sufficient  signal,  of  safety,  at  any  crossing  where  the  law  does  not 
require  gates  to  be  maintained.  At  this  place  the  gates  were  erected 
by  the  voluntary  act  of  the  company.  But  is  it  not  a  fair  construction 
of  the  statute  to  say  that  it  does  require  gates  to  be  maintained,  or  a 
flagman  to  be  present,  at  all  grade  crossings,  as  to  trains  moving  more 
rapidly  at  such  places  than  six  miles  an  hour  7  And  while  a  neglect  of 
the  company  to  perform  its  duties  does  not  excuse  the  traveler  in  a  neg- 
lect of  the  duties  and  degree  of  care  which  the  law  imposes  on  him, 
still,  in  making  his  calculation  for  crossing  a  railroad  track  safely,  he 
is  often  justified  in  placing  some  reliance  on  a  supposition  that  the 
company  will  perform  the  obligation  resting  on  it,  where  there  is  no 
indication  that  it  will  do  the  contrary.  If  the  gates  were  open  and  the 
crossing  unattended  by  a  flagman,  then  these  persons  (occupants  of 
vehicle)  had  a  right  to  accept  the  fact  as  some  evidence  that  the  train 
would  not  attempt  to  pass  the  crossing  at  a  faster  speed  than  six  miles 
an  hour.  Of  course,  full  reliance  cannot  always  be  placed  on  an  expec- 
tation that  a  railroad  company  will  perform  its  duties,  when  there  is 
any  temptation  to  neglect  them,  because  experience  teaches  us  that  it 
would  not  be  impracticable  to  do  so.  But  such  an  expectation  has  some 
weight  in  the  calculation  of  chances,  greater  or  less  according  to  the 
circumstances.  But  what  essential  difference  can  it  make  in  the  rela- 
tion of  the  parties  whether  the  statute  requires  a  flagman  at  any  point 
or  whether  absolute  necessity  required  one ;  whether  the  legislatttre 
declares  the  necessity,  or  the  company  by  its  act  confesses  the  neces- 
sity." 

MARYLAND. 

Stop,  Look  and  Listen — Instruction  ignoring  implied  Assurance  of 
Safety. 
In  Baltimore  &  O.  R.  Co.  v.  Stumpf  (Md.),  54  Atl.  978,  9  R.  R.  R.  203, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  203,  it  is  held  that  where  defendant  rail- 
road company  maintained  safety  gates  at  a  grade  crossing  in  a  city,  at 
which  plaintiff  was  injured  by  defendant's  failure  to  have  the  gates 
closed  while  the  train  which  struck  plaintiff  was  traveling  over  the 
crossing,  requested  instructions  as  to  plaintiff's  duty  to  stop,  look  and 
listen  before  going  on  the  track,  and  to  know  when  a  train  was  coming, 
which  ignored  the  implied  assurance  of  safety  from  the  open  gates, 
were  properly  refused. 

MASSACHUSETTS. 

Gates  Partially  Raised  in  Traveler's  Presence— Not  Quilty  of  Con- 
tributory l^legiigence  as  Matter  of  Law. 
In  Conaty  z/.  New  York,  etc.,  R.  Co.,  164  Mass.  572,  42  N.  £.  103,  an 
action  for  personal  injuries  sustained  by  the  driver  of  a  team  at  a 
railroad  crossing,  it  was  held  that  he,  after  waiting  for  several  minutes 
in  front  of  the  closed  gates,  while  several  trains  passed  in  each  direc- 
tions, had  a  right  to  consider  the  raising  of  the  gates  one-half  or  three 
quarters  of  the  way  up  as  an  indication  that  the  crossing  was  free  ;  and 
as,  when  he  started  to  cross,  he  did  not  omit  to  look  for  approaching 
trains  and  another  team  crossed  in  safety  after  the  gates  began  to  rise 
and  before  the  plaintiff  was  struck,  it  cannot  be  said  as  matter  of  law 
that  he  was  negligent.  In  this  case  it  is  said  in  the  opinion  :  *'A  per- 
son who  is  about  to  cross  a  railroad  is  not  under  all  circumstances 
obliged  to  stop,  look  and  listen.  Clark  v,  Boston  &  M.  R.  Co.,  164 
Mass.  434,  41  N.  K.  666.  Acts  of  a  gateman  or  signal  man  which 
tend  to  mislead  a  traveler  into  the  belief  that  he  may  cross  in  safety, 
invitation  express  or  implied  are  to  be  taken  into  account." 
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Duty  to  Look  for  Trains — Care  Required  of  Traveler  Affected  by 
Existence  of  Open  Gates. 
In  Merriiran  v.  Boston  &  A.  #  Co.,  154  Mass.  189,  28  N.  E.  149,  it  is 
held  that  in  an  action  for  personal  injuries  sustained  by  a  traveler  at  a 
ra.ilroad  crossing,  an  instruction  that  the  existence  there  of  gates, 
seemingly  intended  to  t>e  closed  when  trains  pass',  did  not  excuse  him 
from  looking  t>efore  crossing,  but  that  he  had  a  right  to  take  the  fact 
into  consideration  on  the  question  to  what  extent  he  would  look,  was 
correct. 

MICHIGAN. 

Failure  to  Look  for  Trains  on  Farther  Track  after  Train  on  Nearest 
Track  Had  Passed  by  Open  Qates. 
In  Pennsylvania  R.  Co.  v.  Pfuelb,  60  N.  J.  L.  278,  37  Atl.  1100,  7  Am. 
&  Bng.  R.  Cas.,  N.  S.,  738,  it  appeared  that,  though  the  safety  gates 
were  up  as  plaintiff  approached  the  crossing,  an  east-bound  train  was 
then  passing,  and  he  waited  until  it  passed,  and  then  weat  upon  the 
track,  and  was  struck  by  a  train  coming  from  the  opposite  direction, 
which  he  could  not  have  failed  to  see  if  he  had  looked.  It  was  held 
that  it  was  his  duty  to  look  and  listen  before  he  reached  the  farther 
track  ;  that  the  fact  that  he  walked  on  such  track  in  front  of  the  train 
was  conclusive  evidence  that  he  did  not  look,  and  he  was  therefore 
chargeable  with  contributory  negligence,  and  a  verdict  should  have 
been  directed  for  defendant. 

Failure  to  Look  —  Traveler  with  Knowledge  That  Gates  Did  Not  Fall 
for  Yard  Engine. 
In  Dawe  v.  Flint  A  Pere  Marquette  R.  Co.,  102  Mich.  307,  60  N.  W. 
838,  it  appeared  that  deceased  walked  a  distance  of  forty-eight  feet  after 
passing  an  open  railroad  gate  at  a  street  crossing,  and  before  reaching 
the  track,  where  she  was  struck  by  a  passenger  train,  during  which 
time  she  could  have  seen  the  train  for  a  distance  of  four  hundred  and 
twenty-five  feet  if  she  had  looked  in  the  direction  from  which  it  was 
coming.  It  was  held  that  the  rule  that  a  party  approaching  a  railroad 
track  has  a  right  to  rely  upon  the  absence  of  such  warniags  of  danger 
as  it  is  shown  to  t>e  the  custom  of  the  railroad  company  to  give,  did 
not  excuse  the  negligence  of  deceased,  who  testified  that  she  thought 
the  gates  did  not  fall  for  a  yard  engine  ;  for  if  she  was  looking  for  a 
yard  engine,  as  she  testified,  she  could  as  easily  have  seen  the  passen- 
ger train. 

NKW  JERSEY. 

Traveler  Struck  by  Gate— -Question  for  Jury. 

In  Smith  v.  Atlantic  City  R.  Co.  (N.  J.),  49  Atl.  547,  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  268,  it  appeared  that  plaintiff,  at  the  railway  crossing  of 
a  city  street,  as  she  reached  the  end  of  the  crossing,  was  struck  by  a 
descending  safety  gate,  and  was  severely  injured.  The  gates  were 
open  when  she  began  to  cross,  and  she  failed  to  notice  the  lowering  of 
the  gates  before  she  was  struck.  The  gateman  did  not  see  her,  but 
there  was  no  obstruction  of  his  view  of  her  while  she  was  crossing. 
On  the  trial  of  the  action  against  the  company,  motion  to  nonsuit  and 
to  direct  a  verdict  were  made  and  denied.  It  was  held,  that,  in  view  of 
the  fact  that  the  open  gate  was  an  invitation  to  the  plaintiff  to  cross, 
and  that  notwithstanding  this  it  was  still  her  duty  to  look  and  listen  for 
trains,  and  to  extend  her  observation  to  approaching  vehicles  and  to 
the  safety  of  her  path,  the  question  of  contributory  negligence,  in 
failing  to  look  further  at  the  gates,  was  properly  submitted  to  the  jury. 

NEW  YORK. 

Traveler  Must  Still  Take  Reasonsble  Precautions. 

In  Shultz  V,  New  York  Cent.  A  H.  R.  R.  Co.  (Sup.  Ct.),  69  Hun.  515, 
23  N.  T.  Snpp.  509,  it  is  said  in  the  opinion  :  '*Still  the  fact  that  such 
gates  were  open  does  not  relieve  the  traveler  from  taking  proper  pre- 
cautions for  his  own  safety.  It  is  still  his  duty  to  be  on  the  lookout  for 
danger,  and  to  exercise  the  same  care  that  a  man  of  ordinary  prudence 
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would  have  exercised  under  the  same  conditions.  Oldenburg  v.  Rail- 
road Co.,  124  N.  Y.  414-418,  26  N.  S.  1021.  The  traveler  is  still  bound  to 
exercise  ordinary  and  reasonable  care,  but  the  measure  of  his  duty 
varies  with  the  particular  circumstances  of  the  case,  and  its  fulfillment 
must  be  determined  bj  the  jury.  Palmer  v.  Railroad  Co.,  112  N.  T. 
245,  19  N.  E.  678.  The  assurance  of  safety  g'iven  by  open  gates  may 
also  be  modified  or  increased  by  circumstances,  as  when  they  are 
opened  in  the  view  and  presence  of  the  approaching  traveler." 

Obstructed   View  — Gates  Raised  in  Traveler's  Presence  —  Accident 
Caused  by  Closing  of  Gate  on  Other  Side. 

In  Kane  v.  New  York,  N.  H.  &  H.  R.  Co.  (Sup.  Ct.),  9  N.  Y.  Supp.  879, 
it  appeared  that  plainti£f,  while  attempting  to  drive  across  railroad 
tracks  at  a  street  crossing,  was  struck  by  a  train  going  south,  the 
approach  of  which  was  obscured  by  a  train  going  north ;  that  he  had 
been  waiting  to  cross  while  the  north-bound  train  was  passing,  and 
seeing  the  gates  go  up,  attempted  to  cross,  but  was  shut  in  upon  the 
track  by  the  closing  of  the  gate  on  the  opposite  side.  It  was  held  that 
the  question  of  his  contributory  negligence  was  for  the  jury. 

Knowledge  That  Gates  Are  Not  Operated  between  Certain  Hours. 

In  Weed  v.  New  York  Cent.  A  H.  R.  R.  Co.,  36  N.  Y.  Supp.  98,  it  is 
held  that  where  a  person  is  familiar  with  the  locality,  and  has  knowl- 
edge of  the  fact  that  a  railroad  company  is  not  accustomed  to  operate 
its  crossing  gates  between  certain  hours,  he  cannot  rely  on  the  open 
gate  as  an  assurance  of  safety  when  he  approaches  the  crossing  be- 
tween such  hours. 

In  Rainey  v.  New  York  C.  &  H.  R.  R.  Co.,  23  N.  Y.  Supp.  80,  68  Hun 
495,  an  action  for  killing  a  person  at  a  crossing  where  safety  gates 
were  maintained,  between  eight  and  nine  o'clock  in  the  evening,  the 
evidence  showed  that  the  gates  were  not  operated  after  seven  o'clock 
in  the  evening.  It  was  held  that  if  deceased  knew  the  time  at  which 
the  gates  ceased  to  be  operated  he  was  not  entitled  to  rely  upon  them 
for  protection. 

ENGLAND. 

Boys  Struck  by  Train  on  Farther  Track  after  Escaping  Train  on  First 
Track. 

In  Wanless  v.  R.  R.  Co.,  Ir.  R.  6  Q.  B.  (Eng.),  481,  it  appeared  that 
the  wagon  gate  at  a  crossing  was  opened  and  fastened  back  and  two 
boys  entered  it  on  foot  and  started  to  cross  the  track.  As  they  were 
about  to  step  on  the  track  a  freight  train  passed  rapidly,  which  they 
escaped.  Just  as  the  last  car  passed  them  they  stepped  across,  and 
while  on  the  next  traek  were  run  down  by  a  train  coming  from  the 
other  direction.  It  was  held  a  case  for  the  jury.  Kelly,  C.  B.,  said : 
"It  is  the  opinion  of  the  majority  of  the  court  that  it  was  the  duty  of 
the  defendant  to  keep  these  gates  across  the  road  shut  when  any  trains 
were  expecting  to  pass,  and  that  they  should  be  left  open  when  no 
trains  were  expected  ;  and  that  whenever  the  gates,  or  either  of  them, 
are  left  open,  it  is  an  intimation  to  the  public  who  may  have  to  pass 
along  the  railway  either  upon  foot  or  with  carts  and  carriages,  that 
they  can  pass  in  safety.    Bramwell,  J.,  alone  dissented. 

PENNSYLVANIA    DOCTRINE. 

Duty  to  Stop,  Look  and  Listen   Not   Affected  by   Fact  That  Gates  Are 
Open. 

In  Lrake  Shore  A  M.  S.  Ry.  Co.  v,  Frantz,  127  Pa.  St.  297, 18  Atl.  22, 
it  is  held  that  the  duty  of  a  highway  traveler  to  stop,  look  and  listen 
before  attempting  to  cross  railroad  tracks  is  absolute  and  imperative, 
and  the  fact  that  the  safety  gates  are  raised  does  not  relieve  him  from 
its  observance. 

Open  Gates  No  Excuse  for  Failure  to  Take  Ordinary  Precautions. 

In  Greenwood  v.  Phila.  W.  &  B.  R.  Co.,  124  Pa.  St.  572,  17  Atl.  188,  it 
appeared  that  when  the  vehicle  in  which  plaintiff  was  riding  ap- 
proached the  crossing,  the  gates  were  up,  and  the  watchman  displayed 
no  light  and  gave  no  warning.     And  it  is  said  in  the  opinion  :    "Under 
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such  circnmstancea  does  the  caae  come  within  the  familiar  rule,  'atop, 
look  and  listen  ?'  It  was  strongly  urged  upon  the  argument  that  the 
role  referred  to  does  not  apply  for  the  reason  (a)  that  the  plaintiff  had 
a  right  to  rely  upon  the  fact  that  the  safety  gates  were  up,  and  (b)  that 
the  said  rule  is  not  applicable  to  towns  and  cities  where  trains  are  con- 
stantly crossing  streets.  I  do  not  understand  the  law  to  be  that  when  a 
railroad  company  adopts  safety  gates  or  any  other  appliance  for  the 
protection  of  the  public,  that  the  public  are  thereby  at>solved  from  the 
duty  of  taking  care  of  themselves.  Conceding  that  the  company  was 
required  to  take  extra  precautions  by  reason  of  the  gates  being  out  of 
order,  yet  the  plaintiff  was  also  bound  to  do  his  part.  He  has  no  right 
to  omit  the  ordinary  precautions  when  approaching  a  railroad  crossing 
merely  t>ecause  he  finds  the  gates  up." 

Fact  to  Be  Considered  by  Juf7  in  Determining  Question  of  Contribu« 
tory  Negligence. 
But  in  Roberts  v.  Delaware  A  H.  Canal  Co.  (Pa.),  5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  664,  it  is  held  that  safety  gates,  which  should  be  closed 
in  case  of  danger,  if  standing  open,  are  an  invitation  to  the  traveler  on 
the  highway  to  cross ;  and  while  the  fact  that  such  gates  are  open  does 
not  relieve  him  from  the  duty  of  exercising  care,  it  is  a  fact  for  the 
consideration  of  the  jury  in  determining  whether  he  exercised  care  ac- 
cording to  the  circumstances. 

Open  Gates,  Direct  Invitation  from  Flagman,  and  Obstructed  View- 
Question  for  Jury. 
In  Fennell  v.  Harris  (Pa.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  709,  it  ap- 
peared that  the  driver  of  a  vehicle  upon  reaching  a  railroad  crossing, 
the  gates  of  which  were  open,  stopped  and  listened,  and  then,  being 
signaled  by  the  flagman  to  cross,  attempted  to  do  so  ;  but  was  injured 
by  defendant's  train,  which  approached  without  warning  from  a  certain 
direction,  the  driver's  view  of  the  tracks  in  that  direction  being  ob- 
structed, it  was  held  that  it  was  error  to  hold  that  plaintiff  was  guilty 
of  contributory  negligence  ;  and  that  the  case  should  have  gone  to  the 
jury. 

Injured  at  Crossing  after  Wallcing  There  on  Track. 

In  Matthews  v.  Philadelphia  A  Reading  R.  R.,  161  Pa.  St.  28,  28  Atl. 
936,  it  is  held  that  while  the  opening  of  safety  gates  at  a  highway 
crossing  has  the  effect  to  extend  to  an  approaching  traveler  an  invita- 
tion to  cross,  yet  the  fact  that  such  gates  were  open  will  not  relieve 
from  a  charge  of  contributory  negligence  a  person  who  is  injured  at 
the  crossing,  but  who  reaches  the  place  of  injury  by  walking  along  the 
railroad  track.  A.  R.  Y. 


I^YONS  et  al.  v.   PHILADELPHIA  A  R.  RY.  CO. 

(Supreme  Court  of  Pennsylvania,  June  15, 1904.) 

[58  Atl.  Rep.  924.] 

Parol  Lease— Tenancy  at  Will. 

Plaintiffs  leased  by  parol  from  a  brewer  certain  premises,  they  to  "re- 
main as  long  as  they  wanted,"  the  rental  to  be  determined  by  the  num- 
ber of  barrels  of  beer  purchased  from  the  lessor,  and  to  be  payable 
''just  as  the  beer  bill  was  payable"  :  held,  that  they  were  tenants  at  will, 
and  the  fact  that  they  held  over  for  more  than  a  year  did  not  create  a 
tenancy  from  year  to  year. 

Eminent  Domain — Injuries  to  Tenant's  Property — Liability  of  Railroad. 
On  condemnation  of  land  occupied  by  a  tenant  at  will,  where  he  is 
given  reasonable  notice  to  remove  his  goods  and  fixtures,  and  fails  to 
do  so,  the  railroad  company  is  not  liable  for  injuries  caused  to  the  ten- 
ant's property  by  the  destruction  of  the  building. 

Appeal  from   Court  of  Common   Pleas,  Dauphin  County. 
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Action  by  W.  H.  Lyons  and  H.  H.  Treon  against  the 
Philadelphia  &  Reading  Railway  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Affirmed. 

Plaintiffs  were  liquor  dealers,  and  entered  into  a  verbal 
undertaking  with  Rieker,  the  terms  of  which  were  that  they 
agreed  to  pay  25  cents  for  each  barrel  of  beer  more  than  the 
regular  price  elsewhere,  as  rental.  The  rental  was  '^payable 
just  as  the  beex  bill  was  payable — paid  at  all  times,  *  *  * 
along  different  periods — running  account;  *  *  *  some- 
times every  week  they  got  a  check.*'  The  understanding  was 
that  the  plaintiffs  ''had  a  right  to  remain  on  that  lot  as  long 
as  you  [they]  wanted,"  or,  as  the  owner's  son  testifies,  they 
''could  have  stayed  as  long  as  they  felt."  The  tenants  erected 
buildings  on  the  premises  which  were  used  for  bottling, 
storage,  liquor  room,  and  offices,  and  also  a  stable,  wagon 
shed,  coal  shed,  and  outbuildings  and  machinery  necessary 
to  the  conduct  of  their  business.  The  defendant  company, 
being  desirous  to  enter  upon  the  lands  for  railroad  uses,  pre- 
sented a  bond  in  the  usual  form,  which  was  approved  May 
16,  1901,  and  thereafter  viewers  were  appointed  for  the  pur- 
pose stated.  The  defendant  gave  notice  to  the  plaintiffs 
December  20,  1901,  that  it  desired  possession  of  the  lot 
March  i,  1902,  and  stated  the  notice  was  given  to  allow 
them  time  to  arrange  their  affairs,  but  did  not  take  actual 
possession  of  the  premises  until  June  4,  1902.  The  plaintiffs 
disregarded  the  notice,  and  the  railroad  company  proceeded 
to  the  demolition  of  the  buildings.  The  court  gave  binding 
instructions  for  defendant. 

Argued  before  MITCHELL,  C.  J.,  and  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  J]. 

Casper  Dull,  for  appellants. 
John  T.  Brady,  for  appellee. 

PER  CURIAM.  The  appellants  were  tenants  at  will  of 
Rieker.  The  agreement  under  which  they  went  into  posses- 
sion was  altogether  indefinite  as  to  the  time  it  was  to  last. 
They  were  to '^remain  as  long  as  they  wanted."  The  rent 
was  not  fixed  either  as  to  amount  or  time  of  payment,  but 
was  determined  by  the  number  of  barrels  of  beer  they  should 
purchase  from  their  lessor,  and  was  payable  "just  as  the 
beer  bill  was  payable."  A  clearer  case  of  tenancy  at  will 
would  be  hard  to  discover.  Under  such  circumstances  the 
mere  fact  that  the  tenancy  ran  along  for  more  than  a  year 
did  not  change  its  character,  or  convert  it  into  a  tenancy 
from  year  to  year.  "Where  the  duration  of  the  term  is  left 
uncertain,  *  *  *  the  lessee  holds  ab  initio  as  a  tenant  at 
will.  And  the  mere  payment  of  rent  will  not  change  the 
tenancy  into  one  from  year  to  year,  unless  there  are  other 
circumstances  to  show  an  intention  to  do  so;  as,  for  instance, 
an  agreement  to  pay  rent  by  the  quarter,  or  some  other 
aliquot  part  of  the  year."     18  Am.  &  Eng.  Ency.  of  Law 
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(2d  Ed.)  tit.  ''Landlord  &  Tenant,"  p.  183.  But  ''the  mere 
payment  of  a  periodical  rent,  hoivever,  will  not  necessarily 
have  the  efiect  of  changing  the  tenancy  at  will  into  a 
periodical  tenancy,  and  parol  evidence  may  be  admitted  for 
the  purpose  of  showing  the  character  of  the  payment."  Id. 
p.  186.  It  was  on  this  last  principle  that  the  issues  in  Mc- 
Dowell V.  Simpson,  3  Watts,  129,  27  Am.  Dec.  338,  and 
Dumn  V.  Rothermel,  112  Pa.  272,  3  Atl.  800,  were  sent  to  the 
jury  to  determine  whether  the  leases  were  at  will  or  from 
year  to  year.  In  both  cases  the  rent  wa<«  paid  yearly,  and 
the  expression  of  Justice  Kennedy,  in  the  former,  so  much 
relied  on  by  appellants,  that,  "if  the  tenants  were  suffered  to 
hold  under  it  for  upwards  of  a  year,  paying  the  rent  as  it  be- 
came due,  and  the  plaintiff  receiving  it  without  objection, 
the  lease,  instead  of  continuing  to  be  a  leass  strictly  at  will« 
would  thereby  become  a  lease  from  year  to  year,"  must  be 
read  in  connection  with  the  facts  of  the  case.  Being  tenants 
at  will,  the  termination  of  the-  lessor's  estate,  even  though 
by  involuntary  alienation  under  eminent  domain,  determined 
the  appellants*  lease,  and  made  them  technically  tenants  at 
sufferance  of  the  railroad  company.  The  difference,  how- 
ever, is  not  practically  of  any  importance.  All  they  were 
entitled  to  in  either  case  was  notice,  and  a  reasonable  time 
to  remove  their  goods  and  fixtures.  This  they  received,  but 
failed  to  avail  themselves  of,  and  the  learned  judge  below 
was  justified  in  treating  their  conduct  as  an  abandonment. 

The  filing  of  the  bond  by  the  railroad  company  did  not 
change  the  nature  of  the  tenancy  nor  the  rights  of  the  appel- 
lants, except  so  far  as  it  substituted  the  company  as  lessor  in 
place  of  Rieker.  The  bond  was  security  for  such  damages  as 
the  appellants  "shall  be  entitled  to  receive  for  the  entering 
by  the  said  company  upon  the  said  lands  and  establishing 
and  constructing  the  said  additional  tracks  and  structures 
thereon."  If  the  company  had  entered  immediately,  and 
demolished  the  buildings  in  the  construction  of  its  tracks,  it 
would  have  been  liable  just  as  its  predecessor,  Rieker,  would 
have  been,  for  the  damages  caused  by  want  of  reasonable 
opportunity  to  appellants  to  remove  their  property;  but,  such 
opportunity  having  been  given,  there  were  no  damages,  and 
the  verdict  was  rightly  directed  for  defendant. 

Judgment  affirmed. 
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LOUISIANA  RY.  A  NAVIGATION  CO.  v.  JONES. 
(Supreme  Court  of  Louiaiana,  June  20, 1904.) 
[36  So.  Rep.  877.] 

Expropriation  Proceedings — Damages.* 

In  expropriation  under  the  eminent  domain,  the  owner  is  entitled  to 
the  market  value  of  the  property  taken,  and  to  such  damagpes  aa  may 
result  to  the  remainder  of  the  property  of  which  the  expropriated  prop- 
erty forms  a  part,  and  to  nothing-  else.  It  is  not  a  question  of  the 
ralue  of  the  property  to  the  owner,  or  its  adaptability  to  the  uses  of  the 
owner,  but  of  its  market  value ;  taking  into  account,  however,  all 
the  considerations  that  would  weigh  at  private  sale. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Fourth  Judicial  District  Court, 
Parish  of  West  Feliciana;  Charles  Kilbourne,  Judge. 

Action  by  the  Louisiana  Railway  &  Navigation  Company 
against  H.  W.  Jones.  From 'the  judgment,  plaintiff  appeals. 
Modified. 

Samuel  McC.  Lawrason,  for  appellant. 
Joseph  L.  Golsan,  for  appellee. 

PROVOSTY,  J.  The  plaintiff  railroad  seeks  to  expro- 
priate   a    right    of  way  across  defendant's  property,    and 

*As  to  the  measure  and  elements  of  damages  recoverable  in  eminent 
domain  proceedings,  see  East  &  W.  I.  Ry.  Co.  v.  Miller  (Ill.)»  8  R.  R. 
R.  692,  31  Am.  &  Bug.  R.  Cas.,  N.  S.,  692  (remote  or  speculative  dam- 
ages not  recoverable)  ;  Bailey  v.  Boston  A  P.  R.  Corp.  (Mass.),  7  R.  R. 
R.  500,  30  Am.  A  Bug.  R.  Cas.,  N.  S.,  500  (loss  of  business  connected 
with  land  not  taken  ;  and  rental  value  of  property  not  taken  to  be  con- 
sidered as  special  injury,  as  distinguished  from  that  suffered  by  the 
public  generally ;  and  temporary  injuries  caused  by  construction  of 
railroad) ;  Beveridge  v.  Irewis  (Cal.),  3  R.  R.  R.  83,  26  Am.  A  Eng.  R. 
Cas.,  N.  S.,  83 ;  Illinois  Cent.  R.  Co.  v.  Hoskins  (Miss.),  4  R.  R.  R.  469, 
27  Am.  A  Eng.  R.  Cas.,  N.  S.,  469  ;  Lough  v,  Minneapolis  A  St.  L,.  R. 
Co.  (Iowa),  2  R.  R.  R.  375,  25  Am.  A  Eng.  R.  Cas.,  N.  S.  375  (measure 
of  damages  in  condemnation  proceedings  to  secure  right  of  way) ;  Neff 
V.  Pennsylvania  R.  Co.  (Pa.),  2  R.  R.  R.  843,  25  Am.  A  Eng.  R.  Cas., 
N.  S.,  843  (measure  of  damages  for  taking  private  way  appurtenant  to 
land) ;  Illinois  Cent.  R.  Co.  v,  Hoskins  (Miss.),  4  R.  R.  R.  469,  27  Am. 
A  Eng.  R.  Cas.,  N.  S.,  469  (punitive  damages  not  recoverable  against 
railroad  in  possession  of  land  under  defective  condemnation  proceed- 
ings) ;  note,  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  30  (for  abandonment  of  pro- 
ceedings) ;  note,  8  Am.  A  Eng.  R.  Cas.,  N.  S.,  710  (incidental  expenses 
rendered  necessary  by  the  taking)  ;  note,  13  Am.  A  Eng.  R.  Cas.,  N. 
S.,  851  (injury  to  land  not  taken) ;  note,  9  Am.  A  Eng.  R.  Cas.,  N.  S., 
409  (interest  on  damages)  ;  note,  13  Am.  A  Eng.  R.  Cas.,  N.  S.,  376 
(measure  of  damages) ;  note,  13  Am.  &  Eng.  R.  Cas.,N.  S.,  408  (pro- 
spective profits)  ;  note,  16  Am.  A  Eng.  R.  Cas.,  N.  S.,  717  (special  adap- 
tability of  land  as  element  of  damages)  ;  note,  13  Am.  A  Eng.  R.  Cas., 
N.  S.,  393  (where  no  part  of  premises  is  taken)  ;  Mahaffey  v.  Beech 
Creek  R.  Co.  (Pa.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  165 ;  Metropolitan 
West  Side  Elevated  Ry.  Co.  v.  Stickney  (111.),  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  147 ;  Union  Term.  R.  Co.  v.  Peet  Bros.  Mfg.  Co.  (Kan.),  13  Am. 
A  Eng.  R.  Cas.,  N.  S.,  851 ;  Galesburg  A  G.  E.  R.  Co.  v.  Milroy  (111.), 
19  Am.  A  Eng.  R.  Cas.,  N.  S.,  277  ;  AUmon  v,  Chicago,  P.  A  M.  R.  Co. 
nil.),  3  Am.  A  Eng.  R.  Cas.,  N.  S.,  164  ;  Central  Trust  Co.  of  N.  Y.  v. 
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appeals  from  a  verdict  allowiog  defendant  $50  per  acre  for 
the  property,  and  $845  of  damages. 

The  damages  are  claimed  on  the  theory  that  the  land 
proposed  to  be  taken  is  worth  to  defendant  far  more  than 
its  market  value,  owing  to  the  fact  that  the  situation  of  his 
business  is  such  that  he  is  compelled  to  live  in  that  neighbor- 
hood, and  that  this  is  the  only  piece  of  land  available  to  him 
as  a  site  for  a  home.  Defendant's  land  is  a  tract  of  16  to  18 
acres  situated  in  the  parish  of  West  Feliciana,  near  Tunica 
Bluffs,  on  the  east  bank  of  the  Mississippi  river.  It  begins 
in  the  hills,  and  extends  to  the  river.  It  is  wedge-shaped, 
the  sharp  end  of  the  wedge  being  towards  the  river. 
On  the  opposite  side  of  the  river  is  Raccourci  Island,  on 
which  defendant  has  large  planting  interests,  and  also  a  man- 
afactory  of  excelsior.  These  lands  on  Raccourci  Island  over- 
flow, so  that  defendant  cannot  live  on  them,  and  he  has  been 
living  on  this  small  tract  of  land  on  the  West  Feliciana  side 
of  the  river,  as  being  the  nearest  spot  available  for  a  home. 
Heretofore  defendant  has  been  living  on  that  part  of  the  land 
between  the  river  and  the  hills,  but  the  high  waters  of  1897 
and  1903  overflowed  his  premises;  and  he  testifies  that  since 
1897  he  has  been  advised  by  his  physician  to  abandon  the 
present  location  of  his  residence,  and  establish  himself  on  the 
higher  part  of  the  land,  and  that  the  particular  part  of  the  land 
proposed  to  be  taken   by  plaintiff  is  the  only  level  portion 

Thnrman  (Ga.),  3  Am.  &,  Eng.  R.  Caa.,  N.  8.,  164  ;  Spring:  City  G.  L. 
Co.  V,  Penn.  S.  V.  R.  Co.  (Pa.),  3  Am.  &  Kng.  R.  Cas.,  N.  S.,  164 
(meaanre  of  damagea  to  land  not  taken)  ;  Metropolitan  W.  8.  'EX.  R. 
Co.  V,  Clancy  (111.),  3  Am.  A  Eng.  R.  Caa.,  N.  8.,  165  (measure  of 
damagea  to  land  not  taken  equal  to  value  of  whole  track  before  tak- 
ing:)  ;  Wellinfcton  v.  Boston  &  M.  R.  Co.  (Mass.),  3  Am.  Sl  Engf.  R. 
Cas.,  N.  8.,  165  (meaaure  of  damag^es  to  land  not  taken,  lots  considered 
aa  separate  parcels) ;  Metropolitan  W.  8.  El.  R.  Co.  v.  Clancy  (111.),  3 
Am.  &  Eng*.  R.  Cas.,  N.  8.,  164  (measure  of  damagfes  to  land  not  taken, 
necessity  of  decrease  in  value) ;  Metropolitan  W.  8.  El.  Ry.  Co.  v, 
Stickney  (lU.),  3  Am.  &  Eng^.  R.  Cas.,  N.  8.,  147  (measure  of  damag-es 
to  land  not  taken,  buildingrs  not  taken) ;  Chicago  &  A.  R.  Co.  v.  City 
of  Pontiac  (111.),  9  Am.  &  Eng.  R.  Cas.,  N.  8.,  382  (measure  of  dam- 
agres  to  land  not  taken,  speculative  damages) ;  Metropolitan  West  8ide 
£1.  R.  Co.  V.  Clancy  (111.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  164  (measure 
of  damages  to  land  not  taken,  tests  as  to  damages) ;  8pring  City  Gas 
Light  Co.  V,  Pennsylvania,  etc.,  R.  O).  (Pa.),  3  Am.  &  Eng.  R.  Cas.,  N. 
8.,  164  (measure  of  damages  to  land  not  taken,  treating  unoccupied 
land  of  gas  company  as  part  of  plant) ;  Foster  v.  Chicago,  R.  I.  &  T. 
Ry.  Co.  (Tez.),  3  Am.  &.  Eng.  R.  Cas.,  N.  8.,  1  (measure  of  damages  to 
land  not  taken  where  separate  tracks  were  condemned) ;  Chicago,  B.  & 
Q.  R.  Co.  V,  City  of  Naperville  (111.),  8  Am.  8l  Eng.  R.  Cas.,  N.  8.,  702 
(measure  of  damages  to  land  not  taken  where  street  is  extended  over 
depot  grounds) ;  Atchison  &  N.  R.  Co.  v,  Boerner  (Neb.),  3  Am.  & 
Eng.  R.  Cas.,  N.  8.,  168  (measure  of  depreciation  in  value  of  property 
because  of  injury  to  it  for  business  purposes)  ;  Boteler  v»  Philadelphia 
Sl  R.  T.  R.  Co.  (Pa.),  3  Am.  &  Eng.  R.  Cas.,  N.  8.,  132  (measure  of 
damag^es  for  destruction  of  leasehold  interests) ;  Bellingham  Bay  A, 
British  Columbia  R.  Co.  v.  8trand  (Wash.),  3  Am.  &  Eng.  R.  Cas..  N. 
8.,  171  (improvement  by  condemning  company  as  element  of  damages) ; 
Iv08  Angeles,  P.  &  G.  R.  Co.  v,  Rumpp  (Cal.),  3  Am.  &  Eng.  R.  Cas.,  N. 
8.,  133  (meaaure  of  damages,  instruction  to  ascertain  compensation 
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available  to  him  as  a  building  site,  and  that  the  other  parts 
are  so  cat  up  that  the  expense  of  leveling  anywhere  a  site  for 
a  home  would  be  very  great.  What  this  expense  would  be, 
is  not  stated.  Defendant  says  he  has  tried  in  vain  to  buy 
other  land  in  the  neighborhood.  He  says  further  that  the 
land  proposed  to  be  taken  by  the  railroad  being  the  only 
level  part  of  the  high  land,  and  the  only  available  place  for 
a  residence,  he  will  practically  be  deprived  of  his  entire 
property,  if  deprived  of  this  particular  spot,  and  that  the 
injury  to  him  will  be  fully  $5,000,  and  he  claims  that  amount. 
We  find  no  reason  to  disturb  the  verdict  of  the  jury  in  so  far 
as  the  amount  allowed  for  the  land  is  concerned.  But  the 
allowance  for  damages  cannot  be  sustained.  There  is  not 
one  iota  of  evidence  to  show  that  the  rest  of  the  property  of 
defendant  will  be  damaged.  Granting  that  defendant  himself 
personally  will  be  greatly  inconvenienced,  if,  desiring  to  move 
his  house  from  its  present  location  to  higher  land,  he  can 
f  nd  no  place  to  move  to  after  this  part  shall  have  been  taken 
by  the  railroad,  and  granting  that  this  inconvenience  will 
represent  to  him  the  full  amount  of  $S,ooo,  which  he  names 
as  his  loss,  yet  he  can  recover  no  more  than  the  market  value 

irrespective  of  damages  to  property  not  taken) ;  Chicago,  P.  A  M.  R. 
Co.  V.  Goff  (111.),  3  Am.  A  Kng.  R.  Cas.,  N.  S.,  136  (measure  of  dam- 
ages, misleading  instruction  as  to  estimation  of  damas^es  to  particular 
tract) ;  Chicago,  B.  A  Q.  R.  Co.  v.  City  of  Chicago  (U.  S.),  7  Am.  A 
Eng.  R.  Cas.,  N.  8.,  26  (nominal  damages)  ;  Hamilton  v,  Pittsburgh, 
B.  A  L.  E.  R.  Co.  (Pa.).  13  Am.  A  Eng.  R.  Cas.,  N.  S.,  376  (speculative 
profits)  ;  Shreveport  A  R.  R.  Val.  Ry.  Co.  v.  Hinds  (La.),  13  Am.  A 
Eng.  R.  Cas.,  N.  S.,  325  (value  of  land  and  necessity  of  keeping  it  dis- 
tinct from  damages) ;  Chicago,  M.  A  St.  P.  Ry.  Co.  v.  City  of  Milwau- 
kee (Wis.),  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  537  (compliance  with  valid 
police  regulations  and  changes  in  corporate  charters  are  not  subjects 
for  compensation) ;  Morris  &  E.  R.  Co.  v.  City  of  Orange  (N.  J.),  16 
Am.  A  Eng.  R.  Cas.,  N.  8.,  631  (cost  of  gates,  signboards,  etc.,  where 
street  is  laid  across  railroad);  Lake  Erie  A  W.  R.  Co.  v.  Comm'rs 
K)hio),  18  Am.  A  Eng.  R.  Cas.,  N.  8.,  765  (damages  for  running  county 
ditch  across  right  of  way) ;  Hamilton  v.  Pittsburg  B.  A  L.  E.  R.  Co. 
fPa.),  13  Am.  A  Eng.  R.  Cas.,  N.  8.,  376  ;  Kay  v.  Glade  Creek  A  R.  R. 
Co.  (W.  Va.),  17  Am.  A  Eng.  R.  Cas.,  N.  8.,  695  (danger  from  fire) ; 
Reiber  v.  Butler  A  P.  R.  Co.  (Pa.) ,  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  421  ^ele- 
ments  of  dangers  for  entry  and  construction  of  road) ;  Chicago,  R.  I.  A 
P.  R.  Co.  V.  O'Neill  (Neb.),  13  Am.  A  Eng.  R.  Cas.,  N.  8.,  371 ;  Gales- 
burg  A  G.  E.  R.  V.  Milrov  (111.),  19  Am.  A  Eng.  R.  Cas.,  N.  8.,  277  ; 
Hamilton  v.  Pittsburgh  B.  A  L.  E.  R.  Co.  (Pa.),  13  Am.  A  Eng.  R.Cas., 
N.  8.,  376  (elements);  Union  Term.  R.  Co.  v,  Peet  Bros.  Mfg.  Co. 
fKan.),  13  Am.  A  Eng.  R.  Cas.,  N.  8.,  851  (evidence  of  plans  for  future 
use  of  land) ;  Chicago  B.  A  Q.  R.  Co.  v.  City  of  Naperville  (111.),  8  Am. 
A  Eng.  R.  Cas.,  N.  8.,  702  (interruption  to  business)  ;  Chicago  &  A.  R. 
Co.  V.  City  of  Pontiac  (111.),  9  Am.  A  Eng.  R.  Cas.,  N.  8.,  382  (inciden- 
tal expenses) ;  8heldon  v.  Boston  A  A.  R.  Co.  (Mass.),  13  Am.  &  Eng. 
R.  Cas.,  N.  8.,  390  (injury  by  change  of  roadbed  to  well,  on  land  not 
condemned)  ;  foot-note  appended  to  Chicago,  etc.,  Ry.  Co.  v,  Vaughn 
(111-) I  10  R.  R.  R.  162,  33  Am.  &  Eng.  R.  Cas  ,  N.  8.,  162  (railroad  com- 
pany not  required  to  pay  for  improvements  made  by  it  prior  to  con- 
demnation) ;  foot-note  appended  to  South  Bound  R.  R.  v.  Burton  (S. 
Car.),  10  R.  R.  R.  147,  33  Am.  A  Eng.  R.  Cas.,  N.  8.,  147  (elements  of 
damages  to  private  property  from  the  construction  and  operation  of 
railroads  in  streets) . 
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of  the  land  taken,  and  the  jaiy  has  allowed  him  that  in  full. 
It  is  a  well-settled  rule  that  in  such  cases  the  amount  to  be 
paid  is  determined  by  market  value,  and  that  'Mt  is  not  a 
question  of  the  value  of  the  property  to  the  owner."  Lewis 
on  Eminent  Domain,  p.  624.  Besides,  defendant  has  not 
testified  that  he  intends  to  move  his  home  from  its  present 
location  to  the  spot  in  question,  or  that  he  would  do  so  in 
case  it  was  not  taken  by  the  railroad,  but  only  that  his 
physician  has  been  advising  him  to  do  so  since  1897.  Non 
constat  that  defendant  would  move  to  this  spot  even  if  the 
railroad  did  not  take  it. 

The  judgment  is  reduced  to  $155,  and,  as  thus  reduced,  is 
affirmed.    Costs  of  appeal  to  be  paid  by  defendant. 


BELL  V.  SOUTHERN  PAC.  R.  CO. 

(Supreme  Co^rt  of  California,  Sept.  1, 1904.) 

[77  Pac.  Rep.   1124.] 
Appeal — Review. 

Alleged  errors  in  allowinir  defendant  to  file  a  croM-complalnt  cannot 
be  revMwed  in  the  absence  of  a  bill  of  exceptions. 

Seme — Same. 

Objections  to  the  sufficiency  of  a  cross-complaint,  that  the  findings 
were  not  within  the  issues,  and  that  the  judgment  is  not  supported  by 
the  findings,  cannot  be  reviewed  on  appeal  from  an  order  denying  a 
new  trial. 

Contract  for  Sale  of  Right  of  Way— Proposed  Location  of  Railroad — 
Representations. 
Plainti£f,  who  had  preyiously  had  ineffectual  negotiations  with  M. 
for  the  sale  of  a  railroad  right  of  way  through  her  ranch,  before  the 
line  had  been  snnreyed,  thereafter  contracted,  through  the  efforts  of  8., 
to  convey  to  defendant  a  right  of  way  where  the  surveyed  route  of  the 
railroad  as  finally  located  should  intersect  the  eastern  boundary  of 
plaintiff's  land.  During  the  previous  negotiations  M.  had  shown 
plaintiff  three  prospective  routes  through  the  ranch,  and  his  negotia- 
tions were  more  particularly  with  reference  to  the  northern  route,  but 
the  conveyance  presented  to  her  by  M.  authorized  a  construction  at 
such  a  point  as  the  line  should  finally  be  surveyed  :  heldy  that  it  was 
not  error  to  find  contrary  to  plaintiff's  evidence,  that  there  was  no 
representation  made  to  her  that  the  road  had  finally  been  located  on  the 
northern  route,  or  that  she  intended  solely  to  grant  a  right  of  way  over 
such  route. 

Same — Inducements— Evidence — Representations. 

Where  plaintiff,  in  an  action  to  enforce  an  agreement  for  the  sale  of 
a  railroad  right  of  way,  gave  no  evidence  as  to  any  advantage  to  be 
derived  by  her  from  the  commencement  of  the  construction  near  her 
property  line,  or  that  any  damage  resulted  from  a  commencement  at 
the  opposite  end  of  the  section,  her  general  testimony  that  the  rail- 
road's representation  that  work  would  be  begun  at  her  end  of  the  line 
within  90  days  after  the  right  of  way  was  secured  was  one  of  the  ma- 
terial inducements  prompting  her  to  execute  the  agreement  was 
insufficient  to  require  a  finding  that  such  representation  was  a  material 
inducement  for  the  contract,  plaintiff  having  also  testified  that  the 
benefits  to  be  derived  from  the  construction  of  the  road  did  not  operate 
on  her  mind  in  the  matter. 
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Same— Breach  of  Covenant — Delay  in  Construction. 

Where,  beside  great  physical  obstacles,  hinderini^  the  constmction  of 
a  railroad,  the  company  was  also  affected  by  the  financial  panic  of 
1893,  which  was  unforeseen  at  the  time  a  contract  for  a  right  of  way 
was  made,  the  fact  that  2}^  years  were  expended  in  building'  about  five 
miles  of  the  road,  the  construction  of  which  required  an  expendittire  of 
$7,000,000  was  not  so  unreasonable  as  to  constitute  a  breach  of  the 
railroad's  covenant  with  the  vendor  to  construct  the  line  with  reasona- 
ble speed. 

Same — Reasonableness. 

Where  plaintiff,  when  she  executed  a  contract  for  the  sale  of  a  rig-ht 
of  way  through  her  ranch,  was,  and  still  is,  the  owner  of  three  tracts, 
ag'gregating  1,100  acres,  of  productive  land  in  the  immediate  neig^hbor- 
hood  of  the  railroad,  and  a  station  was  located  near  the  eastern  boand- 
ary  of  one  of  the  tracts,  and  was  of  easy  access  from  the  others,  and 
by  means  of  the  road  plaintiff's  market  for  products  was  g'reatly 
enlarged,  the  contract  by  which  she  conveyed  the  right  of  way  100  feet 
wide  through  her  land  for  $1  and  other  benefits  to  be  derived  from  the 
construction  of  the  road  was  not  unreasonable. 

Same — Same— Prospective  Benefits.  * 

In  determining  the  reasonableness  of  a  contract  for  the  sale  of  a 
railroad  right  of  way,  prospective  advantages  probable  in  their  attain- 
ment may  be  considered,  as  well  as  the  immediate  t>enefit  to  be  derived 
by  plaintiff  from  the  construction  of  the  road* 

Appeal — Review. 

Rulings  of  the  trial  court  will  not  be  reviewed  on  appeal  where  they 
are  not  discussed  in  appellant's  brief. 

Department  2.  Appeal  from  Superior  Court,  Santa 
Barbara  County;  W.  S.  Day,  Judge. 

Action  by  Catherine  M.  Bell  against  the  Southern  Pacific 
Railroad  Company.  From  a  judgn^ent  denying  plaintiff's 
motion  for  a  new  trial  she  appeals.     Affirmed. 

B.  F.  Thomas,  for  appellant. 
Canfield  &  Starbuck,  for  respondent. 

LORIGAN,  J.  As  originally  brought,  this  action  ^as  in 
ejectment  to  recover  a  tract  of  land  in  Santa  Barbara  county 
over  which  the  railroad  of  the  defendant  is  constructed  and 
operated,  and  for  damages  for  the  alleged  trespass  com- 
mitted in  entering  thereon,  and  for  the  value  of  the  rents* 
issues,  and  profits.  Defendant  answered,  denying  the 
material  allegations  of  the  complaint,  and  set  up,  in  justifica- 
tion of  its  entry,  possession,  and  use,  a  written  agreement  on 
the  part  of  the  plaintiff  to  convey  to  it,  as  a  right  of  way  for 
its  railroad,  a  part  of  the  premises  described  in  the  com- 
plaint, and  of  which  alone  it  alleged  it  was  in  possession. 
At  the  same  time,  by  cross-complaint  (subsequently 
amended)  defendant  sought  to  have  this  agreement  to  convey 
specifically  enforced,  and  upon  the  issues  ^ade  by  an  answer 
of  plaintiff  thereto,  denying,  among  other  things,  the  identity 
of  the  land  occupied  by  defendant  with  that  mentioned  in 
the  agreement,  accompanied  by  allegations  of  false  represen- 
tations inducing  its  execution,  inadequacy  of  consideration, 
unreasonableness  of  its  terms,  failure  to  perform  conditions 
precedent,  and  a  plea  of  the  statute  of  limitations,  the  court 
proceeded  to  try  this  equitable  phase  of  the  litigation,  made 
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findings  in  favor  of  the  defendant  and  against  plaintiff  on  all 
the  issues,  and  awarded  a  decree  to  defendant  for  the  afiBrma- 
tive  relief  prayed  for,  and  directing  the  plaintiff  to  execute 
and  deliver  to  defendant  a  deed  to  the  premises  described  in 
its  cross-complaint.  From  the  judgment  entered  against 
her»  and  from  an  order  denying  her  motion  for  a  new  trial, 
she  takes  this  appeal. 

Under  the  appeal  from  the>  judgment  plaintiff  attacks  the 
sufficiency  of  the  cross-complaint  as  stating  a  cause  of  action; 
likewise  the  validity  of  an  order  permitting  it  to  be  refiled; 
and  insists,  also,  that  certain  of  the  findings  are  outside  the 
issues,  and  that  the  judgment  is  not  supported  by  the  find- 
ings. As  the  record  now  stands,  however,  plaintiff  cannot 
avail  herself  of  these  particular  objections.  The  appeal  from 
the  judgment  in  this  case  was,  on  July  22,  1902,  dismissed  by 
order  of  this  court  (Bell  V.  S.  P.  R.  R.  Co.,  137  Cal.  77^  69  Pac. 
692),  leaving  nothing  for  consideration  on  this  appeal  but 
the  validity  of  the  order  denying  the  motion  for  a  new  trial, 
which  motion  was  based  upon  errors  of  law  and  insufficiency 
of  the  evidence.  As  to  the  alleged  error  in  allowing  the 
cross-complaint  to  be  filed,  if  any  exception  was  taken  to 
this  by  the  plaintiff,  there  is  no  bill  of  exceptions  in  the  rec- 
ord saving  and  presenting  the  point.  As  to  the  other  objec- 
tions, they  cannot  be  presented  or  considered  on  an  appeal 
from  the  order  denying  a  new  trial.  If  they  existed,  they 
could  only  be  ascertained  from  the  face  of  the  judgment  roll, 
and  could  only  be  availed  of  by  an  appeal  from  the  judgment 
itself.  As  that  appeal  was  dismissed,  there  is  no  record  be- 
fore us  to  support  those  objections.  Thompson  v.  City  of 
Los  Angeles,  125  Cal.  270,  57  Pac.  1015;  Reclamation  Dis- 
trict V.  Thisby,  131  Cal.  572,  63  Pac.  918;  Moore  v.  Douglas, 
132  Cal.  400,  64  Pac.  705;  Morse  v.  Wilson,  138  Cal.  559,  71 
Pac.  801;  Swift  V.  Occidental  M.  &  P.  Co.,  141  Cal.  165,  74 
Pac.  700;  and  many  other  cases. 

This  brings  us  to  a  consideration  of  the  appeal  from  the 
order  denying  plaintiff's  motion  for  a  new  trial,  which  was 
based  upon  alleged  erroneous  rulings  of  the  court  in  the  admis- 
sion and  rejection  of  testimony,  and  the  asserted  insufficiency 
of  the  evidence  to  sustain  certain  findings.  The  agreement 
set  forth  in  the  cross-complaint,  and  which  the  court  decreed 
should  be  specifically  performed,  is  conceded  to  have  been 
made  by  the  plaintiff  with  the  defendant,  and,  as  far  as  the 
purposes  of  this  case  are  concerned,  its  important  recitals  are: 
^'Tbat  I,  Catherine  M.  Den  Bell,  *  *  *  in  consideration 
of  the  benefits  to  be  derived  by  me  in  the  construction  of 
the  Southern  Pacific  Railroad  Company's  railroad,  and  of  the 
sum  of  one  dollar  to  me  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  do  hereby  grant  and  agree  to  and  with 
the  Southern  Pacific  Railroad  Company,  upon  the  payment 
to  me  or  my  legal  representatives  of  the  sum  of  one  dollar,  to 
selJ  and  convey  to  said  company  all  that  certain  piece  or  par- 
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eel  of  land,  situated  in  the  county  of  Santa  Barbara,  state  of 
California,  and  the  conveyance  shall  contain  the  following 
conditions:  [Here  follow  a  number  of  recitals  that  are  not 
niaterial  to  any  point  involved  in  the  case]  and  being  a  por- 
tion of  the  Dos  Pueblos  Rancho  bounded  on  the  east  by  lands 
of  Ell  wood  Cooper,  and  on  the  west  by  lands  of  the  Tecolote 
Land  and  Water  Company  and  more  particularly  described  as 
follows,  to  wit:  Commencing  for  the  same  at  a  point  on  the 
center  line  of  the  surveyed  route  of  the  Southern  Pacific 
Railroad  where  the  line  of  the  same  as  finally  located  may  or 
shall  intersect  the  eastern  boundary  line  of  said  party  of  the 
first  part  and  running  thence  in  a  westerly  direction  along 
said  center  line  and  embracing  a  strip  of  land  fifty  (50)  feet 
wide  on  each  side  of  said  center  line,  to  the  western  boundary 
of  the  land  of  the  party  of  the  first  part  and  the  eastern 
boundary  of  the  lands  of  the  Tecolote  Land  and  Water  Com- 
pany together  with  all  the  appurtenances  belonging.  And 
the  engineers,  agents,  employees  and  contractors  of  said  com- 
pany are  hereby  authorized  to  enter  upon  said  land  for  the 
purposes  of  the  survey  and  construction  of  said  railroad.  In 
case  said  railway  shall  not  be  located  on  said  land,  this 
agreement  shall  be  null  and  void.'*  This  agreement  was  one 
of  many  obtained  for  the  defendant  in  the  counties  of  San 
Luis  Obispo  and  Santa  Barbara  in  order  to  provide  a  con- 
tinuous right  of  way  for  the  completion  of  its  coast  line  by 
filling  the  gap  intervening  between  Santa  Margarita,  in  San 
Luis  Obispo  county,  and  Ellwood,  in  Santa  Barbara  county. 
Construction  between  these  two  points  had  ceased  in  the 
early  part  of  1899,  and  nothing  was  done  towards  its  resump- 
tion until  some  two  years  later,  when  committees  of  promi- 
nent citizens  of  San  Luis  Obispo  and  Santa  Barbara  coun- 
ties, anxious  for  the  completion  of  the  road  between  these 
terminal  points,  solicited  and  obtained  from  the  principal 
stockholders  of  the  defendant  a  written  agreement  that  the 
road  would  be  completed  between  these  points  after  such 
committees  had  furnished  the  defendant  with  the  necessary 
continuous  right  of  way  for  that  purpose.  As  far  as  a  par- 
ticular right  of  way  from  the  plaintiff  is  concerned,  one 
H.  D.  LaMotte,  the  agent  of  the  defendant,  theretofore  acting 
for  it,  in  procuring  rights  of  way  between  these  points  had 
some  time  prior  to  the  cessation  of  construction  endeavored 
to  obtain  a  deed  therefor  from  her,  but,  some  disagreement 
arising  between  them  about  the  consideration  for  the  convey- 
ance, the  effort  was  abandoned.  Nothing  further  was  done 
with  that  end  in  view  until  the  Santa  Barbara  committee, 
under  its  agreement  with  the  stockholders  of  defendant, 
took  up  the  matter,  and  on  September  20,  1890,  procured 
from  plaintiff  the  agreement  above  referred  to.  This  was 
secured  through  the  efforts  of  one  Dr.  Shaw,  a  friend  of  the 
plaintiff,  who  visited  her  for  that  purpose  with  one  of  the 
members  of  such  committee,  and  it  was  obtained  by  him  at 
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the  solicitation  and  on  behalf  of  the  committee.  The  last 
agreement  necessary  to  insure  a  continuous  right  of  way  be- 
tween Santa  Margarita  and  Ellwood  was  secured  for  the  de- 
fendant November  28,  1891,  and  on  December  6,  1891,  the 
work  of  construction  between  these  points  was  resumed  by 
it.  Claiming  to  act  under  this  agreement  given  by  the  plain- 
tiff, a  right  of  way  over  her  land  was  staked  upon  the  ground 
in  July,  189s,  and  in  March,  i899i  defendant  entered  upon 
the  premises  and  constructed  its  railroad  thereover.  The 
construction  of  the  entire  road  between  the  main  terminal 
points  above  designated  was  completed  in  December,  1900, 
and  operation  thereover  was-  commenced  in  March,  1901. 
Aside  from  this  reference  to  the  general  facts  in  the  case,  we 
will,  as  we  proceed,  refer  to  other  facts,  either  admitted, 
established  by  the  evidence,  or  disputed,  as  occasion  requires 
as  to  bring  under  review  the  particular  findings  which  have 
been  challenged. 

In  her  answer  to  the  cross-complaint  plaintifi  averred  that 
when  she  executed  the  agreement  above  set  forth  it  was  rep- 
resented to  her  by  the  defendant  that  the  route  of  its  road 
had  then  been  permanently  and  finally  located  and  surveyed 
and  staked  out  about  half  a  mile  north  of  the  route  on  which 
defendant  ultimately  constructed  its  road  over  her  land;  that 
she  believed,  and  that  defendant  knew  she  believed,  this 
representation;  that  she  believed  that  such  instrument 
granted  a  right  of  way  over  said  northern  route,  as  was  rep- 
resented to  her  as  having  been  finally  located,  and  not  other- 
wise, and  that  it  was  her  intention  to  grant  defendant  a  right 
of  way  for  its  road  over  said  northern  route,  and  not  over  the 
ronte  where  defendant  had  actually  constructed  its  road,  and 
for  which  it  sought  to  enforce  a  conveyance  from  plaintifi; 
that  it  was  further  represented  to  her  at  the  time  of  the 
execution  of  said  agreement  that  the  defendant's  railroad 
would  be  immediately  extended  from  Ellwood,  situated  about 
one-half  a  mile  easterly  from  the  eastern  boundary  of  her  land, 
and  that  the  construction  thereof  would  continue  without 
cessation  until  it  should  reach  Templeton,  in  San  Luis 
Obispo  county;  that  such  representation,  she  avers,  was  one 
of  the  inducements  and  consideration  for  the  execution  of 
the  agreement,  without  which  it  would  never  have  been 
made;  and  that  such  representation  was  falsely  and  fraudu- 
lently made  and  was  not  complied  with.  The  court 
specifically  found  against  her  on  all  these  matters,  and  she 
attacks  the  findings  in  these  particulars  was  not  sustained  by 
the  evidence.  Addressing  ourselves  first  as  to  the  matter  of 
the  representation  claimed  to  have  been  made  to  plaintifi 
concerning  the  location  of  the  right  of  way  at  the  time  when 
Dr.  Shaw  obtained  the  agreement  from  her,  and  ber  belief 
that  said  agreement  referred  to  said  northern  route,  the  only 
definite  evidence  we  have  on  this  matter  is  the  evidence  of 
the  plaintifi  herself.     She  testified  that  when  Dr.  Shaw,  who 
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purported  to  represent  the  citizens'  committee,  called  upon 
her  (Dr.  Shaw,  we  gather  from  the  remarks  of  counsel  for 
plaintifi,  was  dead  when  the  case  was  tried),  he  stated  that  be 
wanted  an  agreement  from   her  for  the  same  right  of  way 
that  Mr.  La  Motte  had  wanted.     This  is  all  that  is  claimed 
to  have  been  said  upon  the  subject  by  Dr.  Shaw  or  any  one 
else,  and  is  the  sole  representation  upon  which  she  claims 
she  executed  the  agreement,   believing  that  it  conveyed  a 
light  of  way  according  to  a  northern   survey  over  her  lands^ 
and  which  she  insists  was  the  right  of  way  concerning  which 
she  and  La  Motte  had  ineffectual  negotiations.     There  is  no 
evidence  to  support  the  other  claim   in  her  answer  that  it 
was  also  represented  to  her  that  this  northern  route  had  been 
permanently  and  finally  surveyed,  located,  and  staked  out  as 
the  route  through  her  lands  upon  which  the  railroad  was  to 
be  constructed.     Now,  while  it  is  true  that  the  right  of  way 
for  which  La   Motte  wanted  a  deed  embraced   more  par- 
ticularly the  northern  route,   as  claimed  by  her,  still  the 
map  which  he  presented  to  her  when  negotiating  for  a  right 
of  way  showed  two  other  surveyed  lines  running  through  her 
tract,   and    the  conveyance  itself  presented  for  signature, 
which  she  either  read   or  La  Motte  read  to  her,  provided 
generally  as  to  a  right  of  way:    ''That  if  the  party  of  the 
second  part  shall,  before  the  construction  of  its  road,  deem 
it  advisable  to  change  the  line  of  its  road  as  now  surveyed, 
where  it  passes  through  the  land  of  the  party  of  the  first 
part,  that  it  may  do  so,  and   in  that  event  this  conveyance 
shall  by  the  parties  heretofore  be  reformed  so  as  to  include 
land  fifty  feet  in  width  on  each  side  of  the  center  of  said 
road  as  constructed."     In  their  negotiations  there  was  no  ob- 
jection to  this  latter  clause,  or  to  any  of  the  terms  of  the  con- 
veyance.    The  disagreement  which  terminated  negotiations 
concerning  it  was  relative  solely  to  the  compensation  for  its 
execution.     There  is  no  claim  that  the  terms  of  the  con- 
veyance presented  for  execution   by  La  Motte  did  not  cor- 
rectly represent  the  rights  which  the  defendant  desired  to 
acquire,  or  a  particular  or  general  right  of  way  over  the 
lands  of  plaintifi,  or  that  the  plaintifi  did  not  know  and  un- 
derstand that  those  rights  were  what  La  Motte  desired  to 
obtain  from  her  for  the  defendant.     It  will  be  observed  that 
the  location  of  defendant's  road  over  the  northern  survey 
through  plaintiff's  land  was,  by  the  very  terms  of  the  instru- 
ment itself,  not  intended  to  be  definite,  fixed,  or  permanent, 
otherwise  than  as  the  defendant  might  subsequently  elect  to 
make  it  so.     It  was  considered  merely  as  the  probable  line 
over  which  the  road   would   be  built,   subject,   however,   to 
change  at  the  will  of  defendant  under  the  clause  in  the  con- 
veyance expressly  providing  for  such  change,  and  the  con- 
struction of  the  road  over  the  plaintiff's  land  on  any  other 
route  the  defendant  might  deem  advisable  to  select,  with  the 
right,  when  such  selection  was  made,  to  have  the  conveyance 
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reformed  so  as  to  grant  a  right  of  way  over  the  route  finally 
selected.  There  is  no  evidence  in  the  case  that  either  in  the 
negotiations  through  La  Motte  or  subsequently  through  Dr. 
Shaw  there  was  any  statement  or  declaration  made  that  the 
route  of  defendant's  road  had  been  finally  and  permanently 
located  on  the  northern  survey.  The  conveyance  which 
La  Motte  wanted  and  which  she  read  did  not  so  state.  In 
fact,  from  its  terms  it  was  clear  that  it  was  not  so  considered. 
In  their  terms  there  was  no  essential  difference  as  to  the 
right  of  way  La  Motte  wanted  and  the  right  of  way  provided 
for  under  the  agreement  obtained  by  Dr.  Shaw.  The  former 
was,  in  effect,  for  a  right  of  way  across  plaintiff's  land  on 
the  northern  survey,  or  anywhere  else  the  defendant  might 
deem  advisable  to  construct  its  road,  and  the  latter  provided 
for  a  conveyance  or  right  of  way  over  her  lands  wherever  the 
route  was  finally  located  by  the  defendant.  Both  amounted 
to  practically  the  same  thing,  and  negative  the  idea  that  any 
final  location  of  a  route  had  been  determined  on  or  dis- 
cussed at  any  of  these  interviews.  The  agreement  obtained 
by  Dr.  Shaw^  which  plaintiff  admits  she  read,  and  which  she 
does  not  pretend  she  did  not  understand,  expressly  referred 
to  the  future,  and  provided  for  a  right  of  way  as  to  the  line 
upon  which  the  defendant's  road,  as  finally  located,  may  or 
shall  intersect  plaintiff's  eastern  boundary.  There  is  no  call 
for  past  surveys  or  lines  which  already  intersect  the  boundary, 
but  only  for  such  as  in  the  future  are  finally  established  and 
may  do  so.  The  court  found  upon  sufficient  evidence  that 
the  line  of  the  surveyed  route  of  the  railroad  was  not  finally 
located  over  plaintiff's  land  till  the  I2th  and  13th  of  July, 
1895,  siod  it  was  then  located  on  a  line  different  from  the  line 
of  the  north  survey,  and  upon  the  one  relative  to  which  the 
grant  of  a  right  of  way  was  specifically  decreed  in  this 
action.  So  that,  taking  into  consideration  all  these  matters, 
there  does  not  seem  any  basis  for  the  contention  of  plaintiff 
that  the  evidence  did  not  justify  the  finding  that  there  was 
no  representation  made  to  her,  when  she  signed  the  agree- 
ment in  question,  that  the  line  of  defendant's  road  had  been 
finally  located  on  the  northern  survey,  or  that  she  so  be- 
lieved, or  intended  solely  to  provide  for  granting  a  right  of 
way  over  said  route.  As  we  have  said,  there  is  no  evidence 
of  any  representation  that  the  northern  route  had  been  sur- 
veyed as  the  final  and  permanent  location  of  the  line.  And 
the  court  was  not  bound  to  accept  her  statement  of  her  be- 
lief that  it  was  so  located,  or  that  she  intended  only  to  agree 
to  a  right  of  way  along  it,  when  there  is  no  substantial  evi- 
dence to  warrant  the  existence  of  such  a  belief  or  disclosing 
such  an  intention,  and  when  the  prior  negotiations  with  La 
Motte  show  that  no  permanent,  fixed,  or  unchangeable  line 
for  a  right  of  way  was  negotiated  for  by  him,  and  when  the 
agreement  in  dispute  expressly  calls  for  a  right  of  way  to  be 
determined  by  future  final  location. 
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As  to  the  finding  af^ainst  the  averment  in  her  answer  of  a 
representation  concerning  the  immediate  resumption  of  the 
construction  of  defendant's  road  near  her  land,  and  its  dili- 
gent prosecution  to  completion  at  Templeton,  and  the 
materiality  of  such  representation  as  an  inducement  and  con- 
sideration for  the  execution  of  the  agreement,  which  she 
avers  would  not  have  heen  executed  had  this  representation  not 
been  made.  As  to  the  representation,  she  testified  that  Dr. 
Shaw  said,  when  interviewing  her  to  obtain  the  agreement, 
''that  the  railroad  had  promised  to  resume  work  90  days  after 
they  had  secured  the  right  of  way  from  the  different  property 
owners,  and,  as  the  work  was  to  be  commenced  at  my  place, 
it  was  important  to  secure  mine  among  the  first.*'  This  was 
the  only  testimony  as  to  the  representation  itself,  or  its 
operation  as  influencing  plaintiff's  execution  of  the  agree- 
ment, and  it  is  insisted  that  the  court  had  no  right  to  disre- 
gard this  testimony  and  find  to  the  contrary.  But  the  gist  of 
the  matter  is  not  so  much  whether  such  representation  was 
made,  but  whether  it  was  a  material  inducement  and  con- 
sideration, and  operated  as  such  in  the  execution  of  the 
agreement  by  the  plaintiff.  An  agreement  in  writing,  which 
is  complete  and  definite  in  its  terms,  cannot  be  successfully 
attacked  and  defeated  under  a  claim  that  a  contemporaneous 
oral  representation  subsequently  fulfilled,  operated  as  a 
material  inducement  and  consideration  for  its  execution, 
unless  such  claim  is  sustained  by  clear,  cogent,  and  convinc- 
ing evidence;  and  whether,  in  any  case,  the  evidence  is  of 
such  a  persuasive  character,  is  for  the  determination  of  the 
trial  court.  As  a  matter  of  fact,  the  work  of  construction 
was  resumed  within  eight  days  after  a  complete  right  of  way 
was  obtained  from  ''the  different  property  owners,"  but  the 
resumption  commenced  at  Santa  Margarita,  and  not  near 
the  line  of  plaintiff.  So,  that  the  burden  of  her  complaint 
IS  that  it  commenced  at  one  end  of  the  line  rather  than  at  the 
other.  While  she  testified  generally  on  the  trial  that  this 
-representation  was  one  of  the  material  inducements  prompt- 
ing the  execution  of  the  agreement,  she  gave  no  reason  nor 
made  any  suggestions  in  what  respect  it  was  material,  or  what 
difference  it  made  to  her  that  the  work  should  have  been  be- 
fSTun  at  one  end  of  the  line  rather  than  at  the  other;  nothing 
to  indicate  that  she  had  in  view  any  advantage  to  be  derived 
by  her  from  the  commencement  of  construction  near  her 
property  line,  or  that  any  damage  resulted  from  failure  to 
do  so;  nor  was  any  reason  assigned  why,  if  she  deemed  this 
representation  controlling,  she  did  not  have  it  inserted  in 
the  agreement;  and  it  might  be  suggested  also,  in  the  ab- 
sence of  anything  to  the  contrary,  that,  as  a  long  time  would 
necessarily  elapse  before  the  road  could  be  completed  and 
operated,  it  was  to  her  advantage  to  have  the  work  com- 
menced at  Santa  Margarita,  as  it  would  leave  her  land  longer 
in  her  undisturbed  control  and  use.     However,  the  court  was 
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warranted,  from  her  owd  testimony  previously  given,  in  find- 
ing that  the  representation  was  neither  considered  by  her 
important  nor  material,  and  that  it  did  not  operate  to  secure 
or  influence  her  execution  of  the  agreement.  In  giving  that 
testimony  she  said  that  she  executed  the  agreement  ''in  com- 
pliment to  the  gentlemen  of  the  committee  and  in  good  will 
to  the  citizens  at  large,"  and  that  ''the  benefits  which  were 
to  be  derived  from  the  construction  of  the  road  hardly 
operated  in  mind  at  all  in  this  matter.'*  Certainly,  if 
benefits  from  the  construction  of  the  road  itself  did  not  in- 
fluence her  in  making  the  agreement,  it  cannot  be  readily 
perceived  how  merely  commencing  the  construction  at  any 
given  point  could  have  been  deemed  by  her  of  material  ad- 
vantage. And  as  there  was  at  least  &  substantial  conflict  in 
her  testimony— the  only  testimony  on  the  point — upon  the 
matter  of  the  materiality  of  any  benefits  which  she  was  to 
derive  from  the  execution  of  this  agreement,  as  far  as  the 
construction  of  the  road  is  concerned,  the  lower  court  had 
the  right,  in  connection  with  the  other  evidence,  or  reasona- 
ble inferences  to  be  deduced  therefrom,  or  independent 
thereof,  to  give  credence  in  the  conflict  to  that  portion  of 
her  testimony  which,  in  its  judgment,  negatived  the  claim 
that  such  representation,  if  it  was  made,  materially  or  at  all 
inflnenced  her  execution  of  the  agreement;  and,  having  done 
so,  under  familiar  principles  of  law  this  court  cannot  inter- 
fere with  the  conclusion  of  thejower  court  in  the  matter. 

The  next  finding  challenged  by  plaintifi  as  not  supported 
by  the  evidence  is  a  finding  that  defendant  employed  reason- 
able speed  in  constructing  its  road  and  completed  it  within 
a  reasonable  time.  The  objection  of  plaintifi  in  this  regard 
is  addressed  solely  to  the  prosecution  of  the  work  between 
Surf  and  La  Honda,  a  matter  of  some  five  miles,  in  efiecting 
which  2^  years  were  expended.  Aside  from  the  fact  that  the 
agreement  between  the  defendant  and  the  citizens*  com- 
mittees in  the  respective  counties  made  the  former  the  sole 
judge  of  the  progress  and  speed  to  be  employed  in  construc- 
tion, the  evidence  shows  that  there  was  never  any  cessation 
of  work  between  these  points,  and  that  the  physical  difiicul- 
ties  in  constructing  this  portion  of  the  road  were  very  great, 
and  necessarily  retarded  progress.  Besides  physical  ob- 
stacles, there  was  also  the  financial  panic  of  1893,  prevalent 
throughout  the  country,  creating  a  general  financial 
stringency,  which  affected  the  progress  of  all  great  enter- 
prises, and  made  it  difficult  for  the  defendant  to  properly 
realize  upon  the  securities  which  were  issued  to  provide 
money  for  the  construction  of  this  division  of  the  road,  the 
ultimate  completion  of  which  involved  an  expenditure  of  at 
least  $7,000,000.  And  it  was  this  unforeseen  condition  of 
things  which,  in  the  main,  was  the  reason  why  more  rapid 
progress  was  not  made.  This  stringency  lasted  several  years, 
during  which  the  building  of  the  road  between  these  points 
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did  not  proceed  with  as  much  energy  as  would  have  been 
employed  bad  the  financial  condition  of  the  country  been 
difierent.  After  the  panic  was  over,  and  confidence  restored, 
and  the  projection  of  large  enterprises  again  found  ready 
financial  assistance,  the  work  of  construction  was  energet- 
ically pushed  to  completion  by  the  defendant. 

It  was  not  claimed  by  plaintiff,  either  by  averment  or 
proof,  that  any  more  vigorous  prosecution  of  the  work  would 
have  been  of  any  advantage  to  her,  or  that  she  suffered  any 
damage  by  failure  of  earlier  completion,  but  insists  that  the 
financial  condition  referred  to  afforded  no  excuse  to  more  rapid 
progress  by  defendant;  that  the  difficulty  in  obtaining  tbe 
vast  sums  necessary  was  a  matter  personal  to  tbe  defendant, 
and  should  not  have  had  any  weight  in  determining  whether 
reasonable  progress  was  made  or  not.  But  it  was  not  such 
a  personal  matter.  The  enterprise  of  defendant  was  not 
alone  affected.  The  financial  depression  was  general,  and 
affected  all  large  enterprises.  It  was  a  condition  which  did 
not  prevail  when  the  construction  of  the  road  was  projected 
and  work  actually  begun.  It, was  an  occurrence  which  conld 
not  readily  have  been  foreseen,  contemplated,  or  provided 
against,  and  created  a  condition  which,  while  temporary,  bad 
to  be  overcome  before  more  rapid  progress  could  be  made. 
Whether  the  construction  of  a  railroad  has  been  prosecuted 
with  reasonable  dispatch  is  to  be  determined  by  the  trial 
court  largely  from  the  character  and  magnitude  of  the  enter- 
prise involved,  the  difficulties  and  obstacles  to  be  overcome, 
and  the  circumstances  surrounding  and  attending  the  work. 
And  in  determining  that  matter  we  are  satisfied  that  the  trial 
court  had  the  right  to  take  into  consideration  the  general 
financial  depression  prevailing,  which  affected  all  enterprises, 
and  retarded  them,  in  determining  whether  reasonable  prog- 
ress had  been  made.  It  is  apparent  that  an  enterprise  in- 
volving, as  this  did,  the  expenditure  of  $7,000,000  between 
Santa  Margarita  and  Ellwood,  and  which  embraced  within 
these  points  the  section  between  Surf  and  La  Honda,  could 
not  be  prosecuted  with  the  same  degree  of  speed  in  a  time  of 
general  financial  depression  as  in  a  period  of  general 
financial  prosperity;  and  a  general  financial  panic,  which 
temporarily  makes  it  difficult  to  obtain  the  large  sums  of 
money  which  are  necessary  to  rapidly  push  an  enterprise  to 
completion,  and  which  otherwise  could  be  easily  provided, 
and  in  fact  were  after  the  panic  was  over,  is  as  much  in  the 
nature  of  an  obstacle  to  be  overcome  as  the  natural  obstacles 
which  the  topography  of  the  country  may  interpose. 

It  is  also  insisted  that  the  evidence  does  not  support  the 
findings  that  the  agreement  was,  as  to  plaintiff,  just  and 
reasonable,  or  that  her  lands  had  been  benefited  by  the  con- 
struction of  the  road.  These  matters  may  be  briefly  treated 
of  together.  There  is  nothing  upon  the  face  of  the  contract 
to  suggest  any  unreasonableness.     We  have  recited  its  essen- 
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tial  terms.  All  the  conditions  which  were  to  be  performed 
by  defendant  (some  of  which  we  have  omitted  to  specify  as 
there  was  no  question  about  them)  have  been  complied  with. 
The  road  has  been  constructed,  and  is  in  operation,  and  the 
^'benefits  to  be  derived  in  the  construction,"  etc.,  which  she 
recited  in  the  agreement  as  a  consideration  for  its  execution 
by  her,  have  in  a  large  measure  been  attained.  It  appears 
that  the  plaintiff,  when  the  agreement  was  executed,  was, 
and  still  is,  the  owner  of  three  tracts,  aggregating  i,ioo 
acres,  of  productive  land,  in  the  immediate  neighborhood  of 
the  railroad  as  constrncted  and  operated;  that  a  station  has 
been  located  near  the  easterly  boundary  of  one  of  said  tracts, 
and  of  easy  access  from  the  others ;  that  by  means  of  said 
road  direct,  rapid,  and  frequent  communication  and  trans- 
portation by  rail  for  both  passengers  and  freight  are  now  had 
with  the  principal  cities  in  the  state — Los  Angeles  on  the 
sonth  and  San  Francisco  on  the  north— and  that  the  market 
for  the  products  of  her  lands  have  been  improved  and 
enlarged.  While  the  evidence  is  in  conflict  as  to  whether 
any  immediate  benefit  has  occurred  to  the  plaintiff's  land  by 
the  constrnction  of  the  road,  there  is  ample  evidence  that 
the  prospective  benefits  are  large.  Counsel  for  plaintiff 
insists  that  such  benefits  are  not  to  be  considered.  We  do 
not  perceive  why  not.  Prospective  advantages  are  none  the 
leas  benefits  because  they  are  prospective;  and  the  proba- 
bility of  their  attainment  always  enters  largely  as  an  induc- 
ing cause  into  the  execution  of  such  agreements  as  the  one 
we  have  been  considering  here.  In  Spires  v.  Urbahn,  124 
Cal.  Ill,  56  Pac.  794,  this  court,  speaking  with  reference  to 
them,  says:  ''These  contracts  have  become  familiar  as 
stimulants  to  the  construction  of  railroads  and  other  public 
works;  the  inducement  to  the  promisor,  whether  expressed 
or  presumed,  being  the  probable  enhancement  of  the  value 
of  property  by  construction.  That  such  contracts  or  mere 
offers,  unilateral  at  first,  may  be  enforced  when  mutuality  is 
secured  by  an  executed  consideration,  is  sustained  upon  well- 
recognized  principles.  The  consideration  takes  its  strongest 
form  when  it  is  executed." 

Objections  in  this  same  line  of  insufficiency  of  the  evidence 
to  support  them  are  raised  against  a  few  other  findings,  but 
we  do  not  think  they  are  of  sufficient  merit  or  importance  to 
warrant  particular  reference  or  discussion. 

Plaintiff  has  also  assigned  a  number  of  errors  of  law  claimed 
to  have  been  committed  by  the  lower  court  in  its  rulings  dur- 
ing the  progress  of  the  trial,  but  as  these  are  not  discussed  in 
plaintiff's  brief,  or  any  reason  advanced  therein  why  any  of 
these  rulings  were  erroneous,  we  cannot  undertake  the  task 
of  discovering  them,  and  must  assume  that  no  reasons  are 
assigned  why  these  rulings  were  deemed  erroneous  because 
none  exist.  ''If  a  party  complains  of  error,  and  seeks  re- 
versal, it  is  due  to  us  that  he  should  show  wherein  the  error 
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consists.''     Brown  v.  Tolles,  ^  Cal.  399;  Taylor  v.  Bell,  128 
Cal.  308,  60  Pac.  853. 

The  order  denying  plaintifi's  motion  for  a  new  trial  is 
affirmed. 

We  concur:     McFARLAND,  J.;  HENSHAW,  J. 


CHICAGO,  B.  &  Q.  R.  CO.  et  al.  v.  CASS  COUNTY  ct  al. 

(Supreme  Court  of  Nebraska,  Oct.  20,  1904.) 

[101  N.  W.  Rep.  11.] 

R«s  Judicata. 

"A  *  right,  question,  or  fact'  distinctly  put  in  issue,  and  directly  deter- 
mined by  a  court  of  competent  jurisdiction  as  a  ground  of  recovery, 
cannot  be  disputed  in  a  subsequent  suit  between  the  same  parties  or 
their  privies  ;  and  this  even  thoug-h  the  second  suit  is  for  a  different 
cause  of  action.'*    State  v.  Broatch  (Neb.)  94  N.  W.  1016. 

Taxation— Same  Cause  of  Action. 

A  claim  for  taxes  under  the  assessment  for  one  year  is  not  the  same 
cause  of  action  as  a  claim  for  taxes  on  the  same  property  under  an  as- 
sessment for  a  prior  year. 

Same — Res  Judicata. 

If  the  liability  of  property  to  taxation  depends  upon  the  existence  of 
a  specific  fact,  and  that  fact  is  necessarily  determined  in  one  litigation, 
it  cannot  be  controverted  by  the  same  parties  in  a  subsequent  litig^ation. 

Same— *'Part  of  Continuous  Line  of  Road"— Railroad  Bridges— Res 
Judicata— Estoppel. 
The  west  half  of  the  railroad  bridge  over  the  Missouri  river  owned  by 
the  company  which  operates  through  passenger  and  freight  trains  con- 
tinuously through  different  counties  of  this  state  to  and  over  said  bridge, 
and  thence  through  adjoining  states,  is  *'a  part  of  the  continuous  line 
of  road"  with  the  meaning  of  sections  39  and  40  of  the  revenue  act  in 
force  in  1901  (Comp.  St.  1899,  p.  954,  c.  77,  art.  1),  and  is  assessable  for 
taxation  by  the  State  Board,  and  not  by  local  assessors,  and  a  prior 
adjudication  that  such  bridge  so  used  is  not  '*part  of  the  continuous 
line  of  road"  is  not  an  adjudication  of  fact,  and  will  not  operate  as  an 
estoppel  against  the  parties  to  such  prior  litigation. 

Same— Same— Question  of  Law— Estoppel. 

The  question  whether  such  bridge  so  owned  and  used  is  "part  of  the 
continuous  line  of  road,"  within  the  meaning  of  said  statute,  is  a  ques- 
tion of  law,  and  not  a  question  of  fact  upon  which  an  estoppel  can  be 
predicated. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cass  County;  Jessen,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quincy  Railroad 
Company  and  others  against  the  county  of  Cass  and  others. 
Judgment  for  plaintiffs.     Defendants  appeal.     Affirmed. 

J.    W.  Deweese,  Byron  Clark,  and  Frank  E.    Bishop,  for 
appellants. 
Jesse  L.  Root,  for  appellees. 
C.  C.  Wright  and  W.  H.  Herdman,  amici  curiae. 

SEDGWICK,  J.  The  principal  questions  involved  in  this 
case  are  identical  with  those  stated  and  discussed  in  Chicago, 
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B.  &  Q.  R.  Co.  V.  Richardson  County  (Neb.)  lOO  N.  W.  g5Q» 
which  follows  and  approves  Chicago,  B.  &  Q.  R.  Co.  v. 
Richardson  County,  6i  Neb.  519,  85  N.  W.  533,  and  also  in 
State  ex  rel.  Morton  v.  Back  (Neb.)  100  N.  W.  952. 

There  is  another  question  presented  in  this  case  which  has 
been  thoroughly  discussed  in  the  briefs  and  in  the  oral  argu- 
ment upon  the  rehearing.  The  bridge  in  question  in  this 
case  was  assessed  by  the  local  ofiBcers  for  taxation  for  the 
years  1881  to  1885,  inclusive,  and  in  the  year  1886  the  rail- 
road company,  having  paid  those  taxes  under  protest, 
brought  an  action  in  the  district  court  of  Cass  county  to  re- 
cover the  amounts  so  paid.  Afterwards  that  action  was 
brought  to  this  court,  and  was  determined  against  the  com- 
pany. Cass  County  V.  Chicago,  B.  &Q.  R.  Co.,  25  Neb.  348, 
41  N.  W.  246,  2  L.  R.  A.  188.  It  is  contended  that  by  the 
judgment  in  that  case  the  questions  involved  in  the  case  at 
bar  are  res  judicata.  The  local  authorities  assessed  this 
bridge  for  taxation  for  the  year  1901,  and  the  company 
brought  this  action  to  restrain  the  collection  of  the  taxes. 
The  district  court  enjoined  the  collection  of  the  taxes  as 
prayed,  and  the  case  was  brought  to  this  court  by  appeal. 
The  subject-matter  of  the  former  litigation  was  the  taxes 
assessed  against  this  property  for  the  respective  years  therein 
named,  and  the  subject-matter  here  is  the  taxes  assessed  for 
the  year  1901,  so  that  it  cannot  be  said  that  the  two  cases  in- 
volve the  same  subject-matter,  and,  strictly  speaking,  the 
judgment  in  the  one  case  could  not  have  been  res  judicata  of 
the  subject-matter  involved  in  the  other.  State  v.  Savage,  64 
Neb.  684,  703,  90  N.  W.  898;  State  v.  Broatch  (Neb.)  94  N. 
W.  1016. 

The  real  question  in  dispute  between  the  parties  is  whether 
in  the  former  action  the  rights  of  the  parties  and  questions 
of  fact  then  in  dispute  between  them  have  by  that  case  been 
adjudicated  so  as  to  estop  the  parties  to  that  litigation  from 
now  questioning  the  facts  so  determined.  It  was  said  by 
this  court  in  State  ex  rel.  Kennedy  et  al.  v.  Broatch  (Neb.) 
94  N.  W.  1016:  "A  judgment,  rendered  by  a  court  of  com- 
petent jurisdiction,  determining  the  rights  of  the  litigants  on 
a  cause  of  action  or  defense,  is  an  efiectual  bar  against  future 
litigation  over  the  same  right  determined  by  such  judgment, 
and  is  for  all  time,  unless  reversed  or  modified,  binding  on 
the  parties  and  their  privies  in  estate  or  in  law.  A  'right* 
question,  or  fact'  distinctly  put  in  issue,  and  directly  de- 
termined by  a  court  of  competent  jurisdiction  as  a  ground  of 
recovery,  cannot  be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  privies;  and  this  even  though  the 
second  suit  is  for  a  different  cause  of  action."  Of  course, 
the  propositions  of  law  that  were  advanced  by  the  court  as 
requiring  the  disposition  made  of  the  issues  in  the  former 
case,  if  afterwards  found  to  be  erroneous,  would  not  be  bind- 
ing upon  the  court  in  subsequent  litigation  between  the  par- 
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ties  involving  a  different  cause  of  action.     State  v.  Savage, 
supra;  State  v.  Broatcb,  supra. 

Many  authorities  are  cited  and  ably  discussed  in  the  re- 
spective briefs  of    counsel.     Our  labors  have  been   mach 
lightened  by  those  discussions  and  by  the  oral  arguments  at  the 
bar.     There  is  substantially  no  difference  of  opinion  upon  the 
controlling  legal  principle  involved.     Specific  facts  that  are  so 
involved  in  a  litigation  that  the  result  of  the  litigation  depends 
upon  the  determination  of  these  facts  are  necessarily  settled 
by  that  litigation,  and  the  authorities  substantially  agree  that 
such  facts  so  determined  cannot  afterwards  be  controverted 
by  the  parties  to  the    former  litigation.     To    determine, 
then,  the  question  before  us,  it  is  necessary  to  ascertain  what 
facts  controlling  the  rights  of  the  parties  in  the  former  case 
were  adjudicated,  and  how  far  those  facts  so  ascertained  are 
involved  in  and  necessarily  control  the  decision  in  this  case. 
The  petition  in  that  action  alleged  that  the  plaintiff  "owns 
the  line  of  railroad  extending  from  Pacific  Junction,  in  Mills 
county,    Iowa,   westwardly  across  the  Missouri  river,    and 
through  the  counties  of  Cass,  Lancaster,  and  other  counties 
larther  west  in  the  state  of  Nebraska;  and  that  it  has  owned 
and  operated  said  line  of  railroad  since  the   ist  day  of  Jan- 
uary, i88o;  and  that  said  line  of  road   and  property  thus 
owned  by  the  plaintiff  is  situated   in  more  than  one  county 
in  the  state  of  Nebraska."    The  answer  alleged ''that  the 
said  railroad  bridge,  which  spans  the  Missouri  river  at  Platts- 
mouth,  Nebraska,  is  a  separate  and  independent  structure 
from  the  'roadbed  and  right  of  way'  of  said  railroad  com- 
pany"; and  further  allege  "that  said  railroad  bridge   has 
never  been  operated  and  controlled  by  said  plaintiff,  either 
in  the  states  of  Iowa  or  Nebraska,  as  a  continuous  part  of  its 
roadbed  and  main   track;  on  the  contrary,  defendant  avers 
and  charges  that  said    bridge  has  been    maintained   and 
operated  by  said  corporation  plaintiffs  always  since  its  con- 
struction as  a  separate  and  independent  structure  from  its 
main  line."     In  the  brief  for  the  county  in  the  case  at  bar  it 
is  said:    "The  real  controversy  between  the  railway  com- 
pany and  the  county  of  Cass  is  the  right  of  the  local  officers 
to  assess  and  tax  the  west  half  of  the  bridge  across  the 
Missouri  river  near  Plattsmouth,  in  said  county;"  and  again, 
"We  now  ask  this  court  to  say  whether,  in  the  district  conrt 
in  said  cause,  the  issue  of  fact,   as  well  as  of  law,  was  not 
raised,  litigated,  and  determined."     It  is  insisted  that  after 
the  former  case  had  been  brought  to  this  court,  and  the  judg- 
ment of  the  lower  court  therein  reversed   and  the  cause  re- 
manded,  the    case    was  dismissed  and  no  final  judgment 
entered  in  the  lower  court,   and   that  therefore  the  issues 
therein  presented  were  not  finally  adjudicated.     If  our  atten- 
tion had  been  called  to  a  showing  in  this  record  that  the 
plaintiffs  had  been   allowed   by   the  court   to   dismiss  their 
former  proceedings  without  prejudice  to  a  future  action,  we 
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woald  feel  it  incumbent  upon  us  to  discuss  the  eflect  of  such 
dismissal.  As  it  is,  we  think  the  question  before  us  is  fairly 
stated  by  counsel  for  the  county  in  the  foregoing  quotation 
from  the  brief.  It  was  said  in  the  opinion  of  the  court  in 
the  former  case  that  it  was  alleged  in  the  petition  that  the 
taxes  '^were  unlawfully  levied  and  collected,  for  the  reason 
that  the  bridge  was  at  all  times  a  part  of  the  line  of  railroad 
of  defendant  in  error,  and  legally  taxable  only  as  the  other 
portions  of  the  road  were  taxable,  and  that  the  same  was  for 
each  year  reported  to  the  State  Board  of  Equalization  as  a 
part  of  the  railroad,  and  taxed  accordingly,  all  of  which 
taxes  had  been  paid";  and  that  the  answer  consisted  mainly 
of  specific  denials  of  the  allegations  of  the  petition,  and 
''alleged  that  the  bridge  was  not  legally  taxable  by  the  State 
Board  of  Equalization,  that  it  was  not  a  part  of  the  roadbed 
of  defendant  in  error's  road,  that  it  was  not  operated  as  a 
part  of  said  road,  that  it  was  listed  to  the  precinct  assessor 
for  taxation  by  the  duly  authorized  officers  of  the  railroad 
company,  and  that  it  was  legally  subject  to  taxation  by  the 
county."  The  language  might  indicate  that  the  writer  of 
the  opinion  considered  that  the  general  question  whether  the 
bridge  was  "a  part  of  the  line  of  said  road"  was  the  ultimate 
fact  to  be  determined,  and  was  a  simple  question  of  fact  upon 
which  the  decision  in  controversy  depended;  but,  in  con- 
struing this  language  of  the  learned  author  of  that  opinion, 
it  must  be  borne  in  mind  that  he  was  not  discussing  a  ques- 
tion of  res  judicata.  It  was  not  necessary  for  him  to  discuss 
the  question  whether  the  result  of  the  litigation  depended 
upon  the  determination  of  disputed  questions  of  fact,  or  de- 
pended upon  the  application  of  legal  principles  to  conceded 
facts. 

Although  a  claim  for  taxes  under  the  assessment  for  one 
year  is  not  adjudicated  by  a  prior  adjudication  of  the  validity 
of  a  tax  upon  the  same  property  under  assessment  for  a 
different  year,  still,  if  the  liability  to  taxation  depends  upon 
a  charter  right  of  exemption,  the  adjudication  of  that  charter 
right  in  one  litigation  will  estop  the  parties  thereto  to  ques- 
tion that  exemption  in  subsequent  litigation.  This  was  dis- 
tinctly held  in  City  of  New  Orleans  v.  Citizens'  Bank,  167 
U.  S.  371,  17  Sup.  Ct.  90s,  42  L.  Ed.  202.  This  is  a  case 
much  relied  upon  by  the  appellant  in  the  case  at  bar.  The 
thing  in  litigation  upon  which  the  right  to  collect  the  tax  in 
that  case  depended  was  the  contractual  exemption  of  the 
bank  under  its  charter,  and,  it  having  been  determined  in 
the  prior  litigation  that  such  contractual  relation  existed,  it 
was  held  that  the  parties  were  estopped  to  deny  it,  in  subse- 
quent litigation.  The  adjudication  of  a  contract  right  is  an 
adjudication  of  fact,  and  a  judgment  that  necessarily  involves 
the  question  of  the  existence  of  a  charter  or  contract  right 
will  be  binding  upon  the  same  parties  in  future  litigation  in- 
volving the  existence  of  that  right.     The  existence  of  such 
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contract  right  was  held  to  be  the  thing  adjudicated  in  the 
former  litigation.  The  court  said:  ''The  estoppel  resulting 
from  the  thing  adjudged  does  not  depend  upon  whether  there 
is  the  same  demand  in  both  cases,  but  exists,  even  although 
there  be  different  demands,  when  the  question  upon  which 
the  recovery  of  the  second  demand  depends  has,  under 
identical  circumstances  and  conditions,  been  previously 
concluded  by  a  judgment  between  the  parties  or  their 
privies."  Some  oi  the  leading  cases  are  then  reviewed  to 
illustrate  this  rule.  The  court  said:  ''In  Tioga  R.  Co.  v. 
Blossburg,  etc.,  R.  Co.,  20  Wall.  137,  22  L.  Ed.  33 r,  and 
Lumber  Co.  v.  Buchtel,  loi  U.  S.  638,  25  L.  Ed.  1072,  it  was 
held  that,  when  the  proper  construction  of  a  contract  was  in 
controversy,  the  construction  adjudged  by  the  court  would 
bind  the  parties  in  all  future  disputes."  When  the  court  con- 
strues a  contract  and  determines  the  fact  that  the  contract 
exists  with  the  construction  given  it,  and  the  rights  of  the 
parties  are  made  to  depend  upon  the  existence  of  such  con- 
tract, the  parties  are  estopped  in  future  litigation  to  deny  its 
existence. 

In  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Richardson  County, 
supra,  it  is  made  plain  that  the  court  was  construing  the 
statute  and  merely  applying  its  provisions  to  conceded  facts. 
The  court  said:  "It  is  conceded  by  defendants  that  the 
bridge  over  the  Missouri  river  at  Rulo,  on  the  west  half  of 
which  the  taxes  in  dispute  were  levied,  is  owned  and  used 
by  plaintiff  as  a  part  of  its  continuous  line  of  track,"  and, 
after  quoting  at  large  sections  39  and  40  of  the  statute  (Comp. 
St.  1899,  P*  954f  c.  77*  art.  i),  it  was  further  said:  "It  needs 
no  argument  to  show  that  the  railroad  bridge  at  Rulo  is 
neither  a  machine  shop,  a  general  office  building,  or  a  store- 
bouse;  and  if  this  bridge,  within  the  meaning  of  the  statute, 
is  neither  real  nor  personal  property  outside  the  right  of  way 
of  plaintiff,  it  is  not  to  be  assessed  by  the  local  assessor,  but 
is  taxable  only  by  the  State  Board  of  Equalization.  There 
is  no  claim  that  it  is  exempt  from  taxation,  the  only  con- 
troversy being  as  to  the  jurisdiction  of  the  taxing  powers. 
If  it  is  inside,  i.  e.,  a  part  of,  the  right  of  way,  as  the  term 
is  employed  in  the  act,  then  it  must  be  assessed  by  the  State 
Board ;  otherwise  not.  The  meaning  of  the  term  'right  of 
way,*  as  employed  by  the  statute,  is  important,  indeed,  de- 
cisive of  the  question."  This  fact  is  made  the  basis  of  the 
decision.  Manifestly  all  other  matters  discussed  in  the 
opinion  are  legal  questions,  and  relate  to  the  construction  of 
sections  39  and  40  of  the  revenue  law.  Clearly  this  does  not 
make  the  determination  of  the  question  depend  upon  any  dis- 
puted fact.  It  is  held  that  the  fact  which  is  here  recited  is, 
*'if  the  bridge  is  inside  the  right  of  way,  as  the  term  is  em- 
ployed in  the  act,"  then  it  must  be  assessed  by  the  State 
Board.  It  is  in  that  case,  and  in  the  two  later  cases  above 
referred  to,  determined  as  matter  of  law  that  the  proper  cod- 
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strnction  of  the  sections  of  the  statute  under  consideration  is 
that  a  bridge  which  is  used  by  a  railroad  company  as  a  part 
of  its  continuous  line  of  track  is  assessable  by  the  State 
Board,  and  not  by  locaP  assessors.     The  determination  of 
these  cases  was  made  to  depend   upon  the  existence  of  this 
fact  alone.     It  is  manifest  that  this  fact  was  not  contested  in 
the  prior  litigation  relied  upon  as  an  estoppel  in  this  case. 
The  pleadings  in  that  case  will  not  admit  of  the  construction 
that  an  issue  was  tendered  as  to  whether  the  property  of  the 
railroad  company  was  situated   in  more  than  one  county,  or 
as  to  whether  the  railroad  company  owned  the  bridge  in 
question,  or  as  to  whether  it  used  the  bridge  as  a  part  of  its 
continuons  line  of  track,  or  as  to  whether  the  bridge  was  in- 
side the  right  of  way  within  the  meaning  of  the  statute  as  it 
is    now  construed.     The    question  contested  was  whether 
these  facts  brought  the  case  within  the  provision   of  section 
39,  and   it  was  erroneously  determined  that  they  did  not. 
The  court,  in  determining  whether  the  conceded   ultimate 
facts  constituted  the  bridge  in  question  a  part  of  the  con- 
tinuons line  of  road  within  the  meaning  of  the  statute,  said 
that  it  was  shown  that  much  higher  rates  were  charged  for 
the  transportation  of  passengers  and  freight  across  the  bridge 
than  over  any  portion  of  defendant's  road,  and  that  while, 
in  fact,  so  far  as  the  running  of  trains  and  transportation  of 
passengers  was  concerned,  no  change  or  transfer  was  made, 
yet  additional  burden  was  placed  upon  all  for  crossing  the 
bridge.     It  was  said:    "To  that  extent,  at  least,  the  road 
was  not  operated  as  a  continuous  line."     Other  facts  are 
mentioned  in  the  opinion  as  tending  to  show  that  the  road 
was  not  operated  as  a  continuous  line.     Upon  consideration 
of  all  these  facts,  none  of  which  were  in  dispute,  it  was  con- 
cluded that  the  road  was  not  operated  as  a  continuous  line 
within  the  meaning  of  the  law.     This  construction  of  the  law 
has  been  found  to  be  erroneous,   and  it  is  by  the  later  de- 
cisions declared  to  be  the  law  of  this  state  that  the  facts  which 
have  always  been  conceded  to  exist  constitute  the  bridge  a 
part  of  the  continuous  line  of  road  within  the  meaning  of  the 
statnte.     The  facts,   then,  to  which  the  construction  of  the 
statute  is  applied  are  not  in   controversy  in  this  case,  and 
have  never  been    controverted,   but    always    conceded  or 
assumed  in  all  the  similar  litigation.     It  follows  that  neither 
party  is  estopped  to  assert  these  essential  facts.     The  other 
questions  presented  by  the  record  are  sufficiently   discussed 
in  the  opinions  above  referred  to. 
The  judgment  of  the  district  court  is  affirmed. 


704       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 


GkAND  RAPIDS  A  I.  RY.  CO.  v.  CITY  OF  GRAND  RAPIDS  et  al. 

(Supreme  Court  of  Michigan,  Oct.  4, 1904.) 

[100  N.  W.  Rep.  1012.] 

Taxation — Exemptions — Use  for  Railroad  Purposes. 

Coxnp.  Laws  1897,  §  6277,  provides  that  specific  railroad  taxes  shall  be 
in  lieu  of  all  other  taxes  on  the  properties  of  such  companies,  except 
such  real  estate  as  is  owned  and  can  be  conveyed  by  such  corporations 
under  the  laws  of  the  state,  and  not  actually  occupied  in  the  exercise  of 
its  franchises,  and  not  necessary  or  in  use  in  the  proper  operation  of 
its  road :  held  that,  where  a  parcel  of  land  owned  by  a  railroad  was 
occupied  by  certain  side  tracks  and  a  coal  dock  belonging'  to  the  road, 
and  the  spaces  between  such  tracks  were  occasionally  and  necessarily 
used  for  the  storage  of  bulky  articles,  such  tract  was  "actually  used  for 
railroad  purposes,''  and  was  therefore  exempt  from  taxation. 

Same — Same — Same. 

Othet  land  owned  by  the  railroad,  but  in  possession  of  private  in- 
dividuals, and  used  exclusively  by  them  in  their  individual  business 
for  wood  and  coal  yards  and  sheds  and  storage  of  grain,  etc.,  was 
neither  ''actually  occupied"  by  the  railroad  nor  ''necessary  or  in  use 
in  the  proper  operation"  of  the  road  within  such  statute,  and  was  there- 
fore properly  taxable  as  other  real  estate. 

Grant  and  Hooker,  JJ.,  dissenting  in  part. 

Appeal  from  Superior  Court  of  Grand  Rapids,  in  Chan- 
cery; Richard  L.  Newnham,  Judge. 

Suit  by  the  Grand  Rapids  &  Indiana  Railway  Company 
against  the  city  of  Grand  Rapids  and  another.  From  a 
judgment  in  favor  of  defendants,  plaintiff  appeals.     Modified. 

T.   J.   O'Brien    and  James   H.  Campbell,   for  appellant. 
Moses  Taggart,  for  appellees. 

CARPENTER,  J.  The  object  of  this  suit  is  to  enjoin  the 
sale  of  ten  parcels  of  land  for  the  nonpayment  of  taxes 
assessed  thereon  by  the  city  in  1901.  The  trial  court  gave 
complainant  relief  as  to  parcels  8  and  9,  but  held  it  liable  to 
pay  either  all  or  part  of  the  taxes  assessed  against  the  other 
parcels.  Complainant  paid  the  taxes  on  parcels  4  and  6,  and 
asks  this  court  on  this  appeal  to  decree  that  it  is  not  liable  to 
pay  taxes  on  the  other  parcels.  The  principal  ground  upon 
which  complainant  seeks  relief  is  that  the  parcels  of  land  in 
question  are  by  law  exempt  from  taxation. 

The  larger  part  of  parcels  i,  2,  3,  s,  and  7  were,  by  the 
consent  of  complainant,  in  1901,  in  the  exclusive  possession 
of  private  individuals,  who  used  the  same  for  their  own  busi- 
ness. Two  wood  and  coal  yards  were  located  on  parcel  2, 
one  on  parcel  i,  one  on  parcel  7.  A  wood  yard  was  located 
on  parcel  3,  a  lumber  yard  on  parcel  5.  The  business  carried 
on  at  these  yards  by  these  various  private  individuals  was 
apparently  precisely  what  it  would  have  been  had  their  loca- 
tion been  remote  from  the  railroad.  Most,  if  not  all,  of  the 
merchandise  bought  by  them  came  to  them  by  rail  over  com- 
plainant's railroad.     Some  of  that  sold  by  them — though  in 
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the  case  of  the  wood  and  coal  this  appears  to  have  been  very 
little — were  shipped  away  over  complainant's  railroad.  But 
apparently  they  sold,  and  had  a  right  to  sell,  merchandise  to 
any  one  who  would  buy.  The  estates  of  these  private  indi- 
viduals granted  by  the  railroad  company  were  not  in  form 
permanent.  The  record  does  not  show  what  rights  the 
owner  of  the  wood  yard  on  parcel  3  had.  Complainant  gave 
no  express  permission  for  the  occupancy  of  parcel  5  for  a 
lumber  yard.  But  we  are  bound  to  decide  that  that  per- 
mission was  implied.  The  occupation  of  parcels  i,  2,  and  3 
for  coal  and  wood  yards  was  under  an  express  agreement 
called  a  ''permission  and  license."  The  record  contains  the 
agreements  by  which  parcels  2  and  7  are  occupied.  The 
occupant  was  to  pay  no  rent;  to  remove  the  buildings  by  him 
erected,  and  to  vacate  the  property,  in  one  case  in  60  and  in 
the  other  in  30  days  after  notice.  The  occupants  of  parcels 
2  agreed  to  pay  the  taxes  on  the  property,  if  any  were 
assessed.  On  parcel  i  there  was  also  situated  an  elevator 
owned  and  controlled  by  the  Brown  Milling  Company.  This 
building  was  erected  under  a  written  permission  made  in 
1888,  similar  to  the  writing  above  described,  except  that 
there  was  no  provision  for  the  payment  of  rent.  The  writ- 
ing specifies  that  the  building  ''shall  be  used  for  the  purpose 
of  a  grain  elevator  and  warehouse."  There  is  no  provision 
in  the  writing  that  the  business  of  a  public  warehouseman 
shall  be  carried  on,  and  there  is  nothing  to  indicate  that  the 
business  that  was  actually  carried  on  was  in  any  sense  a  pub- 
lic business.  On  the  contrary,  it  is  to  be  inferred  that  the 
occupant  used  the  same  exclusively  for  storing  and  shipping 
the  grain  purchased  or  shipped  in  by  itself. 

Though  the  estate  of  these  occupants  is  called  a  license,  it 
was.  in  a  legal  sense,  more  than  a  license.  See  Morrill  v. 
Mackman,  24  Mich.  279,  9  Am.  Rep.  119.  It  had  many  of  the 
characteristics  of  an  estate  at  will.  See  Washburn  on  Real 
Property  (6th  Ed.)  §§  762-796.  While  it  was  terminable  at 
will,  it  might  last  for  a  long  period,  and  as  a  matter  of  fact 
at  the  time  the  assessment  was  made  parcel  7  had  been 
occupied  under  the  agreement  above  described  for  19  years. 
Parcel  10  was  in  the  form  of  a  parallelogram,  800  feet  in 
length  north  and  south,  and  350  to  400  feet  in  width  east 
and  west.  A  short  distance  from  its  eastern  boundary  was  a 
side  track.  On  the  western  8$  feet  of  the  track  were  four 
side  tracks  and  a  coal  dock  belonging  to  defendant.  About 
midway  between  the  tracks  on  the  western  side  and  the  side 
track  on  the  eastern  side  was  another  track — a  stub  track— 
which  extended  south  about  100  feet  from  the  northern  line 
of  this  tract.  All  these  side  tracks  were  used  by  defendant 
as  occasion  demanded.  While  it  is  evident  that  when  the 
assessor  placed  this  tract  upon  the  assessment  roll  he  found 
vacant,  we  are  nevertheless  satisfied  from  the  testimony  of 
complainant  that  the  spaces   between  these  various  tracks 
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were  occasionally  used,  and  necessarily  used,  for  the  storage 
of  bulky  articles;  e.  g.,  railroad  material  of  various  kinds 
and  sewer  pipe.  This  does  not  mean  that  every  foot  of  space 
on  this  tract  was  actually  used  for  storage  purposes.  The 
space  was  used  for  that  purpose  as  occasion  demanded,  and 
we  are  bound  to  say  that  such  use  was  occasionally  de- 
manded. Was  this  property  subject  to  taxation  like  other  real 
estate?  This  depends  upon  the  proper  construction  of  the 
following  part  of  section  6277  of  the  Compiled  Laws  of  1897: 
^'The  taxes  so  paid  [the  specific  tax]  shall  be  in  lieu  of  all 
other  taxes  upon  the  properties  of  such  companies,  except 
such  real  estate  as  is  owned  and  can  be  conveyed  by  such 
corporations  under  the  laws  of  this  state,  and  not  actually 
occupied  in  the  exercise  of  its  franchises,  and  not  necessary 
or  in  use  in  the  proper  operation  of  its  road,  but  such  teal 
estate  so  accepted  [obviously  this  should  be  "excepted"] 
shall  be  liable  to  taxation  in  the  same  manner,  and  for  the 
same  purposes,  and  to  the  same  extent,  and  subject  to  the 
same  conditions  and  limitations  as  to  the  collection  and  re- 
turn of  taxes  thereon,  as  is  other  real  estate  in  the  several 
townships  or  municipalities  within  which  the  same  may  be 
situated."  I  agree  with  my  Brothers  Grant  and  Hooker  that 
under  this  section  parcel  10  is  not  liable  to  general  taxation. 
Are  the  other  parcels  liable  to  such  taxation?  As' shown 
by  the  foregoing  statement,  the  greater  portion  of  parcels  i, 
2,  3,  5,  and  7  are,  by  the  consent  of  complainant,  in  the  ex- 
clusive possession  of  private  individuals,  and  exclusively  used 
by  them  for  their  individual  business.  In  the  case  of  the 
elevator,  that  business  is  the  purchasing  and  storing  of  grain. 
In  the  case  of  the  wood  and  coal  yards,  that  business  is  the 
sale  of  coal  and  wood.  In  such  business  complainant  could 
not  lawfully  engage.  When,  by  the  consent  of  a  railway 
company,  its  land  is  exclusively  devoted  to  a  business  id 
which  it  cannot  lawfully  engage—a  business  foreign  to  the 
purpose  of  its  organization — such  land  is  not,  in  my  judgment, 
"actually  occupied"  by  it,  and  is  "not  necessary  or  in  use  in 
the  proper  operation  of  its  road,"  and  is,  therefore,  under 
the  statute  above  quoted,  taxable  "like  other  real  estate 
in  the  several  townships  or  municipalities  in  which  the  same 
may  be  situated."  It  is  true  that  there  is  a  relation  between 
complainant's  business  and  the  business  carried  on  upon  this 
land.  That  relation  arises  from  the  fact  that  complainant 
transported  the  coal,  wood,  and  lumber  sold  on  these  several 
parcels,  and  will  transport  or  has  transported  the  grain  pur- 
chased and  stored  in  the  elevator.  If  this  relation  affords  a 
ground  for  exemption,  I  think  we  must  say  that  all  lands  of  a 
railway  company  used  for  the  storage,  purchase,  manufacture, 
or  sale  of  goods  which  have  been  or  are  to  be  carried  by  it 
are  exempt  from  taxation.  I(  so,  land  of  a  railway  company 
occupied  by  a  grocery  store  for  the  sale  of  groceries  carried 
by  it,  land  occupied  by  a  dry  goods  store  for  the  sale  of  dry 
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^oods  carried  by  it,  land  occapied  by  a  clothins:  store  for  the 
sale  of  clothins:  carried  by  it,  and  land  occupied  by  a  saloon 
for  the  sale  of  liqaors  carried  by  it  are  all  exempt  from  taxa- 
tion. And  I  cannot  see  why,  by  the  same  reasoning,  the 
buildings  on  said  land  and  the  goods  stored,  purchased, 
manufactured,  or  sold  thereon  are  not  also  exempt.  The  prin- 
ciple which  leads  to  such  consequences  cannot,  in  my  judg- 
ment, be  sound.  I  think,  therefore,  that  the  parts  of  parcels 
i>  2,  3,  5,  and  7  which  were  exclusively  in  the  possession  of 
private  individuals,  and  exclusively  used  by  them  for  their 
individual  business,  were  liable  to  taxation  like  other  real 
€State.     This  conclusion  is  supported  by  authority. 

Under  a  charter  which  provided  ''that  no  other  or  further 
tax  or  imposition  [than  the  specific  tax  therein  provided] 
shall  be  levied  or  imposed  upon  the  said  company,"  it  was 
held  by  the  Supreme  Court  of  New  Jersey  that  docks  of  a 
railway  company  leased  for  lumber  yards,  for  which  rent  or 
equivalent  compensation  was  paid,  were  liable  to  general 
taxation.  See  State  v.  Newark,  25  N.  J.  Law,  315.  The 
judgment  in  that  case  was  aflBrmed  by  the  Court  of  Errors 
and  Appeals.  See  Id.,  26  N.  J.  Law,  519.  Under  a  similar 
provision  in  a  charter  it  was  held  by  the  last-named  court 
that  property  leased  by  a  railway  company  for  a  coal  yard 
was  liable  to  general  taxation.  See  Cook  v.  State,  33  N.  J. 
Law,  474.  It  appears  from  the  case  last  cited  that  the  test 
of  taxability  was  the  profit  derived  from  renting  the  land. 
While  I  do  not  think  this  is  the  test  under  our  statute,  which, 
as  already  indicated,  differs  from  the  New  Jersey  statute, 
still,  if  that  test  were  applied,  it  would  not,  in  my  judgment, 
help  complainant.  For  while  it  appears  that  those  who  used 
the  land  in  question  paid  no  rent,  it  does  appear  that  as  a 
consequence  of  that  occupancy  the  railway  company 
materially  augmented  its  earnings  by  carrying  their  freight. 
Complainant  did,  therefore,  receive  compensation  for  the 
occupancy. 

The  decisions  of  our  own  and  other  states  (see  Detroit, 
etc..  Station  Co.  v.  Detroit,  88  Mich.  347,  50  N.  W.  302; 
Pennsylvania,  etc.,  R.  Co.  v.  Mayor  of  Jersey  City,  49  N.  J. 
Law,  540,  9  Atl.  782,  60  Am.  Rep.  648;  Railway  Co.  v.  Bay- 
field, 87  Wis.  188,  S8  N.  W.  245)  which  hold  that  elevators 
erected  for  the  purpose  of  facilitating  the  loading  and  unload- 
ing of  grain  carried  by  railways  are  not  liable  to  taxation 
clearly  have  no  application  to  the  land  exclusively  used  by 
private  individuals  for  the  business  of  conducting  coal  or 
wood  yards,  as  appears  from  the  following  quotation  from 
the  opinion  in  Detroit,  etc.,  Station  Co.  v.  Detroit,  supra: 
^'This  elevator  is  as  essential  and  necessary  to  the  complain- 
ant in  the  handling  of  its  grain  as  is  its  depot  for  the  use  of 
passengers,  or  its  freight  depot  for  the  handling  of  the  general 
merchandise  it  carries.'*  Neither  do  these  decisions  apply 
to  the  land  occupied  by  the  Brown  elevator.     Those  decisions 
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are  authority  for  the  proposition  that  elevators  which  rail- 
road companies  are  empowered  to  erect  and  operate  are  not 
liable  to  general  taxation.  Railway  companies  have  not,  as 
had  the  complainant  station  company  in  Detroit,  etc..  Sta- 
tion Company  v.  Detroit,  supra,  any  express  authority  to 
own  and  operate  an  elevator.  They  undoubtedly  do  have 
an  implied  authority  to  erect  any  elevator  which  enables 
them  to  better  perform  their  obligation  as  common  carriers 
of  grain.  It  is  obvious  that  such  elevators — like  the  elevator 
in  question  in  Detroit,  etc.,  Station  Co.  v.  Detroit,  supra, 
and  in  the  other  cases  last  cited — afford  equal  advantages  to 
all  shippers.  They  are  not,  like  the  elevator  in  the  case  at 
bar,  devoted  to  the  exclusive  use  of  a  single  person  engaged 
in  the  business — a  business  which  complainant  itself  could 
not  carry  on — of  purchasing  and  shipping  such  grain.  The 
distinction  between  the  business  of  running  an  elevator  to 
facilitate  the  carriage  of  grain  and  of  running  it  as  a  public 
warehouse  for  the  storage  of  grain  has  been  made.  See 
Railway  Co.  v.  Milwaukee,  34  Wis.  271;  In  re  Swigert,  119 
111.  84,  6  N.  E.  469.  And  it  is  held  that  the  first  class  of 
elevators  are  not  liable  to  taxation,  and  that  the  second  are. 
It  is  apparent  that  these  authorities  go  much  farther  than  it 
is  necessary  to  go  to  justify  the  conclusion  that  the  land 
occupied  by  the  elevator  in  question  is  liable  to  taxation. 

It  is  contended  that  our  own  decision  of  Auditor  General 
V.  Flint,  etc.,  R.  R.  Co.,  114  Mich.  682,  72  N.  W.  992,  is 
opposed  to  this  decision.  In  that  case  the  Auditor  General 
undertook  to  sell  a  part  of  the  terminals  and  depot  grounds 
of  the  railroad  company  situated  in  Bay  City.  It  was  held 
by  this  court  that  this  could  not  be  done,  even  though  it  ap- 
peared that  two  lumber  firms  ''also  occupied  a  part  of  the 
docks."  I  think  it  may  be  inferred  from  the  record  in  that 
case,  as  pointed  out  in  the  opinion  of  my  Brother  Hooker, 
that  certain  portions  of  the  land  assessed  were  in  the  ex- 
clusive occupancy  of  these  lumber  firms  who  used  the  same 
for  carrying  on  their  individual  business  of  running  a  lumber 
yard.  The  contention  that  these  portions  of  the  land  were 
taxable  because  they  were  used  exclusively  for  a  business 
foreign  to  that  of  a  railway  company  does  not  seem  to  have 
been  presented  to  the  court,  or  considered  by  it.  And,  if  it 
had  been,  it  would  not  have  affected  the  decision.  Had  such 
a  contention  been  made,  the  court  could  have  answered  it  by 
saying  the  state  has  no  power  to  sell  this  entire  description 
of  land,  most  of  which  is  exempt  from  taxation,  because  a 
portion  of  it  is  not  exempt.  See  Osborn  v.  Hartford  &  New 
Haven  R.  R.  Co.,  40  Conn.  491.  In  my  judgment,  therefore* 
Auditor  General  v.  Flint,  etc.,  R.  R.  Co.,  supra,  is  not 
opposed  to  the  views  stated  in  this  opinion. 

It  is  said  that,  as  the  state  has  once  taxed  these  earnings, 
it  is  unjust  for  it  to  also  tax  the  land  the  use  of  which  con- 
tributed to  augment  them.    This  charge  of  injustice  is  not 
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Yiell  founded.  It  is  true  that,  except  for  their  arrangement 
with  complainant,  the  lumber  dealers  and  coal  dealers  who 
occupied  its  land  would  not  have  shipped  their  lumber  and 
coal  over  complainant's  road;  but  either  they  or  other  dealers 
who  supplied  the  city  of  Grand  Kapids  would  in  that  event 
have  shipped  it  over  other  railroads.  The  earnings  of  rail- 
roads liable  to  state  taxation  were  therefore  entirely  un- 
affected by  the  arrangement  between  complainant  and  the 
occupants  of  its  land.  The  truth  is  that  complainant,  by 
granting  to  these  lumber  and  coal  dealers  a  special  privilege, 
v»z.,  the  privilege  of  occupying  its  land  without  paying  rent, 
which  gives  such  dealers  an  advantage  over  their  com- 
petitors, has  been  enabled  to  obtain  the  carriage  of  their 
freight,  which  otherwise  would  have  been  carried  by  its  com- 
petitors. In  other  words,  the  railway  company,  by  giving  the 
lumber  and  coal  dealers  an  advantage  over  their  competitors, 
obtains  an  advantage  over  its  competitors.  If  this  arrange- 
ment is  proper,  it  is  beneficial  only  to  the  lumber  and  coal 
dealers  and  to  complainant.  It  in  no  way  inures  to  the  benefit 
of  the  public,  and  therefore  dees  not  entitle  complainant  to 
any  public  consideration. 

Neither  is  it  true  that  the  arrangemient  for  the  occupancy 
of  these  parcels  of  land  was  beneficial  to  the  city  because  it 
resulted  in  the  erection  of  buildings  which  are  subject  to 
taxation.  It  must  be  assumed  that,  if  this  arrangement  had 
not  been  made,  these  buildings  would  have  been  erected  in 
some  other  part  of  the  city,  where  they  would  have  also  been 
subjected  to  taxation.  It  was,  therefore,  a  matter  of  indiffer- 
ence to  the  city  where  they  weie  erected.  Nor  would  these 
buildings  have  escaped  taxation  if  the  railroad  company  had 
itself  erected  them.  It  is  true  th^t,  if  it  had  used  them  for 
some  legitimate  railway  purpose,  they  would  have  been 
exempt;  but,  if  they  had  been  used  as  these  were,  it  is  clear 
that  under  the  reasoning  of  this  opinion  they  would  not  have 
been.  We  do  not  hold  these  parcels  of  land  liable  to  taxa- 
tion simply  because  of  the  use  to  which  they  are  put,  but  be- 
cause that  use  proves  that  the  land  is ''not  actually  occupied" 
by  complainant,  and  is  ''not  necessary  or  in  use  in  the 
proper  operation  of  its  road.''  And  the  statute  (section  6277, 
Comp.  Laws  1897)  in  express  terms  makes  all  land  of  this 
description  liable  to  taxation.  See  St.  Paul  v.  Railway  Co., 
39  Minn.  112,38  N.  W.  925;  Railway  Co.  v.  Milwaukee, 
supra. 

Complainant,  as  additional  grounds  for  relief,  contends: 
(a)  That  the  description  of  the  third  parcel  is  fatally  defect- 
ive, (b)  The  assessment  of  the  first,  second,  and  third 
parcels  is  void  because  included  in  one  description,  and 
under  one  valuation,  are  distinct  parcels  owned  by  complain- 
ant and  the  Michigan  Central  Railroad  Company,  (c)  In- 
cluded in  every  description  are  parts  which  are  certainly 
exempt. 
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The  ground  upon  vvhicb  it  is  claimed  that  the  third  descrip- 
tion is  defective  is  that  there  is  no  means  of  knowing  what 
is  described  by  this  exception:  ''Also  except  part  used  for 
G.  R.  &  I.  and  M.  C.  R.  R.  Company's  right  of  way."  The 
right  of  way  of  the  Grand  Rapids  &  Indiana  Railway  Com- 
pany is  shown  by  a  deed  made  in  1870  and  duly  recorded. 
There  is  nothing  to  indicate,  and  it  should  not  be  presumed, 
that  the  right  of  way  of  the  Michigan  Central  Railroad  Com- 
pany is  not  also  shown  by  a  similar  recorded  deed.  We  can- 
not say,  therefore,  that  the  description  was  not  good  under 
our  decision  in  Harts  v.  City  of  Mackinac  Island  (Mich.)  92 
N.  W.  351. 

The  other  objections,  if  valid,  would  prevail  if  they  were 
asserted  in  a  suit  at  law  or  as  a  defense  to  a  suit  to  enforce 
the  tax.  See  Auditor  General  v.  Flint,  etc.,  R.  R.  Co.^ 
supra.  But  here  complainant  is  seeking  relief  in  a  court  of 
equity.  Part — the  greater  part — of  these  parcels  of  land  is 
justly  liable  to  taxation.  Equitably  comolainant  should  pay 
the  proportionate  tax  justly  assessable  against  such  part.  It 
never  offered  to  pay,  and  now  objects  to  paying,  that.  Com- 
olainant  seeks  to  be  relieved  from  the  entire  burden  of  taxa- 
tion, part  of  which,  equitably,  it  ought  to  bear.  It  seeks  equity,, 
but  declines  and  has  declined  to  do  what  is  equitable.  Nor  has 
it  presented  to  us  a  record  which  enables  us  to  make  any 
just  correction  in  the  decree  appealed  from — a  decree  which 
relieved  complainant  from  the  payment  of  part  of  the  taxes 
under  consideration.  Under  these  circumstances  the  objec- 
tions under  consideration  do  not  entitle  complainant  to  relief. 
See  Palmer  V.  Napoleon,  16  Mich.  176;  Merrill  v.  Humphrey, 
Auditor  General,  24  Mich.  170;  Conway  v.  Waverly,  15  Mich. 
257;  Tisdale  v.  Auditor  General,  85  Mich.  261,  48  N.  W* 
568. 

It  follows  that,  in  my  judgment,  complainant  is  entitled  to 
a  decree  enjoining  tbe  sale  of  parcel  10,  and  that  the  decree 
appealed  from  so  far  as  it  relates  to  the  other  parcels  should 
be  affirmed.     Complainant  will  have  costs  in  this  court. 

MOORE,  C.  J.,  and  MONTGOMERY,  J.,  concurred. 


GUINN  V.  IOWA  &  ST.  I^.  R.  CO. 

(Supreme  Court  of  loipva,  Oct  21,  1904.) 

[101  N.   W.  Rep.  94.] 

Intervention — Dismissal. 

A  party  who  voluntarily  intervenes,  without  being  substituted  a» 
defendant  or  notified  to  defend  the  action,  may  voluntarily  dismiss  his 
petition  of  intervention,  and  withdrawing  it  is  equivalent  to  a  dismis* 

^al. 

Same — Same. 

A  party  who  has  voluntarily  intervened,  and  afterward  dismissed  his 
petition  of  intervention,  is  not  thereafter  within  the  jurisdiction  of  the 
court,  and  no  costs  can  be  taxed  against  him. 
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Appeal — Costs. 

A  motion  for  the  retazation  of  costs  in  the  trial  court  is  not  a  neces- 
sary prerequisite  to  the  consideration  of  the  question  of  costs  on 
appeal,  where  the  objection  is  to  the  taxation  of  any  costs,  and  not  to 
the  amount  of  costs  taxed. 

Eminent  Domain— Assessment  of  Damages— Improper  Construction 
of  Railroad  Overflow — Damages— Evidence. 
In  a  proceeding  to  assess  damages  for  the  appropriation  of  land  for  a 
railroad  right  of  way,  there  was  evidence  that  an  embankment  which 
confined  the  waters  of  a  lake  had  been  cut,  so  as  to  allow  the  water  to 
overflow  the  land,  to  its  damage :  held,  that  evidence  that  it  was  not 
proper  to  cut  the  banks  in  this  manner  was  admissible,  inasmuch  as 
only  the  damage  caused  by  the  construction  of  the  road  was  recover- 
able in  this  proceeding,  another  action  being  necessary  for  the  recovery 
of  damages  arising  from  the  negligent  construction  of  the  road. 

Seme — Same— Same — Expert  Testimony. 

In  a  proceeding  to  determine  the  damage  from  the  appropriation  of 
land  for  a  railroad  right  of  way,  the  question  whether  or  not  the  cut- 
ting of  certain  ditches  was  necessary  for  the  construction  of  the  road- 
bed was  a  proper  subject  for  expert  testimony. 

Same — Same— Same— Intention  to  Restore  Embankment. 

In  a  proceeding  to  determine  the  damage  from  the  condemnation  of 
a  railroad  right  of  way,  in  which  it  appeared  thkt  the  land  was  dam- 
aged by  water  escaping  from  a  cut  which  the  railroad  company  had 
made  in  an  embankment,  there  Was  evidence  that  the  making  of  this 
cut  was  unnecessary  and  improper,  and  the  court  charged  that  if  the 
company  intended  to  restore  the  embankment,  and  this  would  obviate 
damages  from  the  overflow,  no  damages  occasioned  by  cutting  the 
embankment  could  be  considered,  otherwise  such  damages  should  be 
allowed :  held,  that  this  instruction  was  erroneous,  inasmuch  as  the 
railroad  company  was  not  liable  to  damages  caused  by  the  improper 
cutting  of  the  embankment,  without  regard  to  its  intention. 

Curing   Error. 

This  instruction  did  not  cure,  but  rather  aggravated,  the  error  in 
rejecting  evidence  that  the  cutting  of  the  embankment  was  unneces- 
sary and  improper. 

Eminent  Domain — Assessment  of  Damages — Improper  Construction 
of  Railroad— Evidence — Material  for  Restoration  of  Embankment. 
In  a  proceeding  to  assess  damages  for  the  appropriation  of  a  railroad 
right  of  way,  it  was  shown  in  the  construction  of  the  road  that  an 
embankment  inclosing  a  lake  had  been  cut  so  as  to  allow  the  water  to 
escape  on  plaintiff's  land  and  damage  it :  hgld^  that  evidence  as  to 
the  ease  with  which  material  for  the  restoration  of  the  bank  could  be 
obtained  was  not  admissible. 

Farm  Crossings— Duty  of  Railroad— Statute. 

Under  Code  1873,  §  1268,  providing  that,  when  any  person  owns  land 
on  both  sides  of  a  railway,  the  railway  company  shall,  when  requested, 
make  and  keep  in  good  repair  one  cattle  guard  and  one  causeway,  or 
other  adequate  means  of  crossing,  etc.,  the  duty  of  determining  the  kind 
of  cossing  is  imposed  on  the  railroad  company,  the  only  requirement 
being  that  it  shall  be  adequate,  and  there  is  no  rule  requiring  the 
construction  of  a  grade  crossing  if  it  can  be  reasonably  provided. 

Appeal  from  District  Court,  Appanoose  County;  M.  A. 
Roberts,  Judge. 

Such  proceedings  were  had  as  that  on  the  i6th  day  of  April, 
1902,  a  sheriff's  jury  assessed  the  damages  for  appropriating 
a  right  of  way  by  the  Iowa  &  St.  Louis  Railroad  Company 
across  40  acres  of  Andrew  Guinn's  farm  at  $300.  An  appeal 
to  the  district  court  was  taken  by  the   landowner^  and  upon 
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trial  the  damages  were  increased  to  $1,584.     The  company 
appeals.     Reversed. 

J.  G.  Trimble  and  F.  S.  Payne,  for  appellant. 
C.  F.  Howell,  J.   M.  Wilson,  and  W.  R.  C.  Kendrick,  for 
appellee. 

LADD,  J.  Before  trial  the  Qaincy,  Omaha  &  Kansas  City 
Railway  Company  filed  a  petition  of  intervention,  alleging 
that,  since  the  condemnation  proceedings  were  began  and  the 
appeal  taken,  it  had  purchased  the  right  of  way  and  property 
interest  of  the  defendant  and  was  the  real  party  in  interest, 
and  prayed  that  judgment  be  entered  against  the  landowner 
for  costs.  It  then  moved  for  a  continuance,  and,  this  being 
denied,  withdrew  its  petition,  to  which  plaintiff  objected. 
The  court  overruled  the  objection,  but  seems  to  have  held 
that  the  withdrawal  did  not  withdraw  intervener  from  the 
jurisdiction  of  the  court.  At  plaintiff's  instance  it  was 
adjudged  to  be  in  default  for  want  of  an  answer,  and  upon 
the  conclusion  of  the  trial  $200  was  allowed  as  attorney's 
fees  and  taxed  as  part  of  the  costs,  and  judgment  entered 
against  intervener  and  defendant  for  all  costs.  The  inter- 
vener had  not  been  substituted  as  defendant,  nor  notified  in 
any  way  to  defend  in  the  action.  It  had  the  perfect  right, 
as  it  had  voluntarily  appeared,  to  voluntarily  dismiss  its 
petition  of  intervention,  and  withdrawing  it  was  equivalent  to 
a  dismissal.  Dalhoff  v.  Cofiman,  37  Iowa,  283;  Wilson  v. 
Trowbridge,  71  Iowa,  345,  32  N.  W.  373;  Woodward  v.  Jack- 
son, 85  Iowa,  432,  52  N.  W.  358.  After  it  had  done  this, 
there  remained  no  issue  as  to  it  in  the  case.  It  was  then 
neither  demanding  a  remedy,  nor  was  anything  claimed  of  it, 
and  its  presence  in  court  was  evidenced  in  no  way  save  the 
court's  ipso  dixit  that  it  remained  within  its  jurisdiction. 
This,  however,  did  not  make  it  so,  and  in  withdrawing  its 
petition  the  intervener  ceased  to  be  a  party  to  the  record.  It 
follows  that  the  judgment  for  costs  was  entered  without  juris- 
diction. Authorities  cited  by  appellee  to  the  effect  that  before 
the  taxation  of  costs  by  the  clerk  may  be  corrected  in  this 
court  a  motion  for  that  purpose  must  have  been  ruled  on  by 
the  district  court  are  not  in  point,  for  the  complaint  here  is 
not  of  the  amount  of  the  costs,  but  that  any  judgment  what- 
ever was  rendered  therefor.  Ainley  v.  Ins.  Co.,  113  Iowa, 
709,  84  N.  W.  504.  In  such  a  case,  as  the  ruling  has  been 
once  entered,  there  is  no  occasion  for  calling  on  the  trial 
court  to  review  its  ruling  again  before  bringing  the  matter  to 
this  court. 

2.  The  defendant's  railroad  runs  through  the  40  acres  from 
the  north  in  a  southeasterly  direction.  On  the  40  acres 
adjoining  on  the  north  is  a  lake.  Along  its  south  side  was  a 
bank  of  earth,  which  prevented  water  flowing  therefrom  on 
plaintiff's  farm.  The  road  crossed  this  lake,  and  in  construct- 
ing it  a  part  of  the  embankment  on  each  side  of  the  track 
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was  removed,  and  this  allowed  the  water  to  flow  from  the 
lake.  The  evidence  showed  that  at  a  cost  of  $20  the  earth 
could  be  replaced  in  the  bank.  An  engineer  was  asked 
whether  it  was  proper,  in  the  construction  of  the  road,  to  cut 
the  banks  and  open  the  ditches.  An  objection  to  this  was 
sustained,  on  the  theory  that  the  defendant  was  not  in  a  posi- 
tion to  urge  that  its  road  bad  not  been  properly  constructed. 
It  was  ruled  otherwise  in  King  v.  Ry.,  34  Iowa,  459.  The 
damages  to  be  assessed  are  those ''which  said  owner  will 
sustain  by  the  appropriation  of  his  land  for  the  use  of  said 
corporation."  This  does  not  contemplate  injuries  to  the 
realty  resulting  from  the  negligent  construction  of  the  road. 
Such  damages  may  be  recovered  in  a  proper  action,  but  are 
not  elements  in  fixing  the  value  of  the  land  taken  or  the  com- 
pensation to  be  allowed  the  owner.  Miller  v.  Ry.,  63  Iowa, 
680,  16  N.  W.  567.  See  Doud  v.  Ry.,  76  Iowa,  438,  41  N. 
W.  65.  Appellee  urges  that  in  any  event  the  propriety  of  the 
ditches  was  not  a  matter  of  expert  evidence,  and  the  com- 
petency of  the  engineer  was  not  shown.  The  last  of  these 
objections  was  not  urged  in  the  trial  court,  and  the  first  we 
do  not  regard  as  well  taken.  The  ditches  were  excavated  for 
drainage,  and  whether  this  was  necessary  in  the  safe  con- 
struction of  the  roadbed  was  an  appropriate  inquiry  to  per- 
sons skilled  in  such  matters.  True,  the  evidence  leaves  little, 
if  any,  doubt  but  that  a  proper  construction  of  the  road  did 
not  require  the  excavation  of  the  ditc  hes,  and  that  the  em- 
bankment could  be  restored  at  small  expense.  Conceding 
this,  however,  the  error  in  the  ruling  is  emphasized,  rather 
than  cured,  as  contended  in  the  instructions,  for  in  the 
eleventh  paragraph  the  jury  was  told,  in  substance,  that  if 
the  company  intended  to  restore  the  embankment,  and  could 
do  so  at  a  cost  of  $20,  and  if  this  would  obviate  damages 
from  the  overflow  from  the  lake,  no  damages  occasioned  by 
cutting  the  bank  of  the  lake  should  be  considered;  otherwise 
such  damages  should  be  allowed.  The  intention  of  the  rail- 
road company  is  entirely  immaterial.  It  can  neither  escape 
nor  incur  damages  in  such  a  case  because  of  its  good  or  evil 
purposes.  If,  in  the  proper  construction  of  the  road,  the 
ditches  ought  not  to  have  been  excavated,  neither  their 
existence  nor  the  damages  resulting  therefrom  should  have 
besn  taken  into  consideration  in  ad  quod  damnum  proceed- 
ings. 

3.  From  what  has  been  said  it  necessarily  follows  that 
evidence  as  to  the  character  of  the  soil  of  the  Charitan  river 
bottom  ought  not  to  have  been  received.  Whether  the  bank 
may  be  permanently  restored  is  not  relevant  to  the  issue  as 
to  whether  it  ought  to  have  been  disturbed  in  the  proper 
construction  of  the  road.  Evidence  that  clay  for  the  restora- 
tion of  the  bank  could  be  obtained  1,600  feet  away  was 
rightly  rejected.  Such  evidence,  as  well  as  the  cost,  might 
be  appropriate  in  an  action  for  damages,  but  not  in  proceeding 
like  this. 
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4.  Near  the  south  side  of  the  land  the  railroad  crosses 
Spring  creek  over  a  tressel  bridge  consisting  of  lo  spans,  in 
all  136  feet  long.  The  remainder  of  the  way  the  roadbed  is 
filled  to  a  grade  of  an  average  of  over  four  feet  above  the 
surface.  A  serious  question  in  the  case  was  whether  the 
private  crossing  which  plaintiff  might  demand  would  be  an 
under  or  grade  crossing.  On  this  feature  of  the  case  the 
court  instructed  that:  ''By  the  term 'adequate' crossing  is 
meant  one  equal  to  what  is  required;  suitable  to  the  case  or 
occasion;  fully  sufficient;  proportionate  to  the  reasonable 
requirements.  But  an  adequate  crossing  does  not  necessarily 
mean  either  an  over  or  an  under  crossing;  it  may  be  either^ 
and  the  landowner  may  designate  the  place.  Theplaintifi  in 
this  case  insists  that  the  crossing  shall  be  a  grade  crossing. 
That  is  the  rule  in  this  state,  and,  there  being  no  evidence 
that  a  grade  crossing  could  not  be  reasonably  provided,  it 
will  be  your  duty  to  consider  that  the  crossing  to  be  put  in 
will  be  a  grade  crossing  at  such  reasonable  place  as  the  plain- 
tiff may  designate,  and  will  estimate  plaintiff's  damages 
ancordingly, unless  you  find  there  was  some  agreement  to  the 
contrary.''  Appellant  takes  exception  to  that  portion  io 
which  it  is  said  grade  crossings  are  the  rule  in  this  state,  and 
that  it  must  be  assumed  that  defendant  will  furnish  that  kind 
of  a  crossing.  In  State  v.  Ry.,  86  Iowa,  304,  S3  N.  W.  253, 
grade  crossings  were  referred  to  as  the  rule  in  this  state,  and 
in  State  v.  Ry.,  99  Iowa,  565,  68  N.  W.  8i9»  in  discussing  the 
statute,  the  court  said  that,  "owing  to  the  topography  of  the 
state  and  the  usual  size  of  farms,  grade  crossings  are  usually 
adequate,  and  hence,  are  the  rule  in  this  state.  The  intent 
of  section  1268  [Code  1873]  plainly  is  that,  when  requested^ 
the  landowner  is  entitled  to  a  causeway,  a  grade  crossing^ 
properly  guarded,  that  will  be  adequate  means  of  crossing; 
and  when,  from  any  cause,  this  cannot  be,  he  is  entitled  to 
have  such  other  means  of  crossing  as  will  be  adequate. 
*  *  *  Our  view  of  section  1268  [Code  1873]  is  that 
adequate  means  of  crossing  is  what  the  landowner  is  entitled 
to,  and,  when  that  cannot  be  provided  by  a  surface  crossing 
at  a  reasonable  place,  it  must  be  by  such  other  or  additional 
means  as  are  adequate. "  All  intended  in  either  of  these  cases 
was  that,  owing  to  the  topography  of  the  country,  and  the 
cost  of  CO  struction,  and  the  convenience  of  the  landowner, 
private  crossings  in  this  state  are  usually  at  the  surface.  In 
the  first  case  the  relief  sought  was  the  enforcement  of  an 
order  by  the  railroad  commissioners  to  construct  an  overhead 
crossing,  and  in  the  last  to  put  in  an  under  crossing.  The 
only  issue  was  as  to  whether  existing  surface  crossings  were 
adequate,  and  the  court  held  they  were.  In  both,  the  kind  of 
crossings  was  directly  involved.  In  a  case  like  this  the  par- 
ticular manner  of  crossing  is  not  in  issue,  and,  whatever  the 
opinion  of  the  jury  or  court,  the  conclusion  would  not  be 
binding  on  the  parties  in  a  subsequent  action  to  compel  the 
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construction  of  an  adequate  crossing.  In  Lough  v.  Ry.,  ii6 
Iowa,  31,  89  N.  W.  77t  an  instruction  that  ''whether  such 
adequate  crossing  will  be  a  surface  crossing  or  an  under 
crossing  you  have  nothing  to  do  with  in  this  case''  was  ex- 
pressly approved.  See,  also,  Pingery  v.  Ry.,  78  Iowa,  438* 
43  N.  W.  285.  The  statute  expresses  no  preference  for  one 
kind  of  crossing  over  another.  For  all  of  its  provisions  it 
may  be  open,  closed,  over  the  railroad  or  beneath  it,  so  long 
as  the  company  ''shall,  when  requested  so  to  do,  make  and 
keep  in  good  repair  one  cattle  guard  and  one  causeway,  or 
other  adequate  means  of  crossing  the  same,  at  such  reason- 
able place  as  may  be  designated  by  the  owner."  The  duty 
of  determining  the  kind  of  crossing  is  imposed  on  the  com- 
pany, with  the  one  limitation  that  it  be  adequate.  Appellee 
suggests  that  the  evidence  was  conclusive  that  only  a  surface 
crossing  would  be  adequate.  We  think  the  record  such  as 
to  leave  that  inquiry  open,  and  that  the  instruction  was 
erroneous  in  saying  to  the  jury  what  means  of  crossing 
defendant  would  be  bound  to  provide. 
Reversed. 


McI^EOD  V.  CHICAGO  &  N.  W.  RY.  CO.  et  al. 

(Sapreme  Court  of  Iowa,  Oct.  20, 1904.) 

[101  N.  W.  Rep.  77.] 

Accident  at  Crossing— Collision  between  Train  and  Street  Car— Injury 
to  Motorman — Contributory  Negligence — Failure  to  Look — Atten- 
tk>n  Diverted. 
In  an  action  ai^iust  a  railroad  by  the  motoneer  of  a  street  railroad 
for  injuries  resultinf?  from  defendant's  eng'ine  colliding  with  the  motor 
which  plaintiff  was  operating*,  through  the  alleged  negligence  of  de- 
fendant, where  plaintiff  testified  that  he  was  watching  the  con- 
ductor of  the  car  which  he  was  operating,  who  had  gone  across 
the  railroad  tracks  to  signal  plaintiff  to  bring  his  car  forward, 
so  that  plaintiff  did  .not  see  the  approaching  engine  until  it 
was  too  late  to  avoid  the  collision  ;  that  he  was  not  required  to  rely 
solely  on  the  conductor's  signal,  but  was  expected  to  assure  himself  of 
the  safety  of  the  crossing  before  venturing  on  it ;  that,  if  he  had 
looked,  he  could  have  discovered  his  danger,  and  avoided  the  accident ; 
that  he  did  not  look,  and  that  the  only  reason  for  failure  to  look  was  the 
attention  he  was  giving  to  the  signal  of  his  conductor — he  was  charge- 
able with  contributory  negligence  as  matter  of  law. 

Fellow  Servants— Application  of  Statute— Whether  Street  Railway  a 
Railroad.* 
Code,  §  2071,  abrogating  the  fellow-servant  rule  as  to  certain  em- 
ployees of  "every  corporation  operating  a  railway,"  does  not  apply  to 
corporations  operating  street  railroads  and  owning  lines  extending  to 
other  towns  and  cities,  notwithstanding  Acts  29th  Gen.  Assem.  p.  50,  c. 
81  (Code  Supp.  p.  212)  §  2,  providing  that  the  words  "railway"  and 
••railway  corporation,"  "railroad"  and  "railroad  corporation,"  wherever 
used  in  the  statutes,  shall  include  all  interurban  railways  and  all  com- 
panies and  corporations  "constructing,  owning,  or  operating  interur- 

*As  to  whether  a  street  railway  is  a  railroad  within  the  meaning  of 
statutes,  see  foot-note  appended  to  San  Francisco  &  S.  M.  E.  Ry.  Ca 
V.  Scott  (Cal.),  11  R.  R.  R.  819,  34  Am.  &  Kng.  R.  Cas.,  N.  S.,  819. 
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ban  street  railways,"  in  view  of  section  3,  providing'  that  anj  intemrban 
railway  shall,  within  the  corporate  limits  of  any  city  or  town,  on  such 
streets  as  it  shall  use,  be  deemed  a  street  railway,  and  subject  to  the 
laws  governing  street  railways. 

Incompetency  of  Conductor — Sufficiency  of  Evidence. 

In  an  action  against  a  street  railroad  by  a  motoneer  in  its  employ  for 
injuries  resulting  from  a  collision  of  the  motor  which  plaintiff  was 
operating  with  a  railroad  train,  throug'h  the  alleged  negligence  of  the 
conductor  of  the  car  plaintiff  was  operating  in  signaling  the  plaintiff 
across  the  track,  based  on  the  incompetency  of  the  conductor,  evidence 
examined,  and  heid  insufficient  to  show  that  the  conductor  was  in- 
competent. 

Vice  Principals— Conductors.t 

In  an  action  against  a  street  railroad  by  a  motoneer  in  its  employ  for 
injuries  resulting  from  a  collision  of  the  motor  which  plaintiff  was 
operating  with  a  railroad  train  through  the  aileg'ed  negligence  of  the 
conductor  of  the  car  which  plaintiff  was  operating  in  signaling  the 
plaintiff  across  the  tracks,  evidence  examined,  and  held  insufficient  to 
show  that  the  conductor  was  defendant's  vice  principal,  so  as  to  charge 
defendant  with  his  negligence. 

Appeal  from  District  Court,  Woodbury  county;  John  F. 
Oliver,  Judge. 
The  opinion  states  the  case.     Affirmed. 

F.  E.  Gill  and  Hubbard  &  Burgess,  for  appellant. 
James  C.  Davis  and  T.  F.  Bevington,  for  appellee  Chicago 
&  Northwestern  Railway  Co. 
J.  S.  Lawrence,  for  appellee  Sioux  City  Traction  Co. 

WEAVER,  J.  The  Chicago  &  Northwestern  Railway  Com- 
pany operate  a  line  of  railway  having  a  terminal  in  the  city  of 
Sioux  City,  Iowa.  The  Sioux  City  Traction  Company 
operates  an  electric  street  car  system  in  the  same  city.  In 
connection  with  and  as  a  part  of  the  same  general  system, 
the  traction  company  owns  a  trolley  line  extending  from  the 
central  station  in  said  city  across  a  bridge  which  spans  the 
Missouri  river  to  a  point  in  the  state  of  Nebraska.  One  of 
the  street  railway  track  crosses  the  track  of  the  Chicago  & 
Northwestern  Railway  within  the  corporate  limits  of  Sioux 
City,  at  the  intersection  of  Dace  and  Lafayette  streets.  On 
January  23,  1903,  the  plaintiff  was  a  motoneer  in  the  employ 
of  the  traction  company,  and  was  moving  a  car  eastwerd  on 
Dace  street  in  the  direction  of  the  crossing.  At  a  point 
about  20  feet  from  the  intersection  of  the  two  tracks,  plain- 
tiff stopped  the  car;  and  the  couductor,  as  was  his  duty,  went 
aheard  to  the  opposite  side  of  the  track  to  ascertain  whether 
the  crossing  could  be  made  in  safety.  It  is  the  claim  of  plain- 
tiff that  the  conductor  beckoned  him  forward,  and  in  response 
to  the  signal  he  set  the  car  in  motion.  Just  at  that  time  an 
engine,  moving  from  the  south,  came  In  collision  with  the  car, 
and  plaintiff    was  injured.     It  is  alleged  that  the  railway 

t As  to  whether  a  conductor  is  a  vice  principal  or  a  fellow  servant 
with  respect  to  the  other  trainmen  of  his  train,  see  foot-note  appended 
to  Grout  V,  Tacoma  Eastern  R.  Co.  (Wash.),  10  R.  R.  R.  253,  33  Am.  A 
Eng.  R.  Cas.,  N.  S.,  253. 
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company  is  chargeable  with  negligence  in  respect  to  the 
collision,  becaase  the  engine  gave  no  signal  or  warning  of  its 
approach,  and  was  being  operated  at  a  high  and  dangerous 
rate  of  speed,  in  violation  of  the  ordinances  of  the  city. 
Negligence  is  also  imputed  to  the  traction  company  because 
of  the  alleged  carelessness  of  the  conductor  of  the  car  in 
signaling  the  plaintifi  across  the  track.  Both  defendants 
took  issue  upon  the  allegations  of  the  petition,  and  the  cause 
was  tried  to  a  jury.  At  the  close  of  the  testimony  the  defend- 
ants severally  moved  for  a  directed  verdict  in  their  fav.r. 
Both  motions  were  sustained,  and  upon  the  verdict  thus  re- 
turned there  was  judgment  against  plaintiff  for  costs,  and  he 
appeals. 

I.  We  will  first  consider  the  case  made  against  the  railway 
company.  Without  stopping  to  review  the  testimony,  we 
will  say  there  was  evidence  as  to  the  rate  of  speed  at  which 
the  engine  was  moving,  and  of  the  failure  of  the  enginemen 
to  give  signal  or  warning  of  their  approach,  which  would 
have  justified  the  jury  in  finding  the  railway  company  negli- 
gent. We  have,  then,  next  to  inquire  whether  plaintifi  shows 
himself  free  from  contributory  negligence.  Under  the  law 
of  this  state  the  burden  is  upon  him  to  show  that  he  exercised 
reasonable  care  for  his  own  safety,  and,  if  he  failed  to  make 
such  showing,  or  if  the  facts  developed  conclusively  and 
afiBrmatively  demonstrate  that  be  did  not  exercise  such  care, 
and  that  such  omission  contributed  to  bring  about  the 
collision,  then  he  cannot  recover,  and  the  trial  court  was 
right  in  its  ruling.  It  is  the  claim  of  the  plaintifi  that  he 
stopped  his  car  within  20  feet  of  the  crossing,  and  that  as  he 
stopped  he  looked  to  the  south,  and  saw  no  engine  aporoach- 
ing.  He  then  waited  for  the  conductor  to  reach  the  other 
side  of  the  track  and  signal  him  across,  and,  having  received 
the  signal  to  go  forward,  he  at  once  undertook  to  obey,  and 
was  strnck  as  before  stated.  Under  many  circumstances  this 
testimony  might  well  be  taken  as  sufficient  to  carry  the  ques- 
tion of  contributory  negligence  to  the  jury;  but  it  has  often 
been  held  that,  where  the  situation  and  surroundings  are 
without  controversy  shown  to  be  such  that,  had  the  person 
looked  in  the  direction  of  an  approaching  train,  he  could  not 
have  failed  to  see  it,  his  testimony  that  he  did  look  and  did 
not  discover  it  raises  no  issue  upon  which  a  party  is  entitled 
to  demand  a  verdict.  Artz  v.  R.  R.,  34  Iowa,  153.  It  is 
equally  well  settled,  and  the  rule  is  too  familiar  to  justify  the 
citation  of  authorities,  that  one  who  approaches  the  cross- 
ing of  a  railway  track  upon  which  there  is  coming  in  plain 
sight  a  train  or  engine  which  is  liable  to  reach  the  crossing 
before  he  can  safely  pass  to  the  other  side,  and  without  look- 
ing to  discover  his  danger  and  without  any  intervening  cir- 
cumstance which  may  reasonably  operate  to  direct  or  distract 
his  attention  he  goes  forward  and  is  injured,  he  is  held  guilty 
of  contributory  negligence  as  a  matter  of  law.     The  undis- 
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puted  facts  in  the  record  before  us  bring  tbe  case  witfain   tbe 
rules  just  cited.     Stating  tbe  situation  as  given  by  tbe  plain- 
tiff bimself,  the  motor  of   bis  car  was  in  good  order »  and  at 
tbe  rate  at  wbicb  tbe  car  was  moving  wben  struck  be  could 
bring  it  to  a  stop  witbin  a  distance  of  four  or  five  feet.     He 
was  perfectly  familiar  witb  tbe  situation,  baving  operated  a 
car  over  it  20  or  more  times  every  day  for  several   years. 
Approaching  tbe  crossing  from  tbe  west,   be  bad  the  car 
under  complete  control,  and  brought  it  to  a  full  stop.     The 
railway  track  wbicb   be  was   about  to  cross  extended   in  a 
straight  line  to  the  south  at  least  1,000  feet,  and  from  the 
point  where  tbe  car  was  stopped  tbe  view  to  that  distance 
was  open  and  unobstructed,   unless  it  be  that  certain  tele- 
graph or  telephone  poles  created  a  partial  screen  in  that  direc- 
tion.    He  did  look  just  as  be  brought  the  car  to  a  stop,  and 
says  he  did  not  see  the  engine  approaching.     If  it  be  true 
that  tbe  poles  interfered  with  his  view  at  that  point,  it  is  also 
true  that  passing  the  range  of  the  poles,  and  before  reaching 
tbe  crossing,  there  was  a  clear  space  in  which,  bad  he  looked, 
be  must  have  discovered  bis  danger  in  time  to  avoid  it.     He 
says:    ''While  I  was  stan'jing  still  witb  tbe  car  I  never  looked 
to  the  north  or  south  for  an  approaching  train.     I  was  watch- 
ing the  conductor.     I  listened,  and  heard  no  car.    Then  I 
started  my  car,  and  looked  north,  and  saw  no  engine  com- 
ing.    When  I  looked  south,  I  was  so  close  to  tbe  track  that  I 
couldn't  stop  the  car  until  I  came  in  collision  witb  the  loco- 
motive.    If  I  bad  looked  south,  I  could  have  seen  that  engine 
coming  three  blocks.     I  couldn't  look  three  ways.     I  was 
watching  tbe  conductor.     I  couldn't  look  south  or  nottb  and 
watch  the  conductor.     I  would  have  seen  tbe  engine  if  I  bad 
looked  south  just  before  I  started,  if  thete  posts  wouldn't 
have  obstructed  my  view.     I  recognize  that  as  a  photograph 
of  the  place  of  the  accident.     I  recognize  those  as  tbe  trees 
mentioned  as  being  south  of  the  track,  and  those  as  the  posts 
I  have  spoken  of.     I  think  it  would  obstruct  tbe  view.    Tbe 
three  posts  shown  in  the  photograph  are  about  twenty  feet 
from  the  track.     After  you  get  past  the  trees  and  posts  you 
have  an  unobstructed  view,  looking  south  beyond  the  Floyd 
Bridge,  after  you  get  here  (indicating  point  in   photograph). 
Before  you  reach  the  telephone  poles,  you  have  an  unob- 
structed vie^  south  of  tbe  Northwestern  track.     After  you 
leave  tbe  telephone  poles,  you  have  another  unobstructed 
view.     You  can  see  down  to  the  curve.     *    *    *     I  could 
have  turned  my  head  to  the  north,   and  then  to  tbe  south, 
before  I  put  on  the  power,  but  I  didn't.     I  started  the  car 
when  he  signaled."     On  cross-examination  be  also  says  that 
one  of  tbe  rules  of  his  employment  required  him  to  bring  his 
car  to  a  full  stop,  and  look  and  listen,  before  moving  his  car 
over  a  railway  crossing,  and  adds:    ''The  rule  was  in  force. 
It  was  not  exactly  my  understanding  that  all  I  bad  to  do  was 
to  rely  on  tbe  conductor,  and  that  I  need  not  look  or  listen 
at  all    I  knew  that  I  bad  to  look  and  listen." 
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The  conductor  of  the  car,  testifying  as  a  witness  for  the 
plaintiff,  says  that  as  the  car  was  approaching  the  crossing 
be  stood  upon  the  front  platform,  which  was  the  motorman's 
place  of  duty,  and  while  still  150  feet  from  the  intersection  of 
the  tracks  he  saw  the  engine  coming  up  from  the  south  about 
1,000  feet  away — a  distance  of  more  than  two  blocks.  He 
says:  ''There  wasn't  anything  to  obstruct  my  view  of  the 
approaching  engine  when  I  was  about  one  hundred  and  fifty 
ieet  from  the  crossing.  McLeod,  from  where  he  stood,  had 
the  same  view  of  the  engine  that  I  had."  At  a  distance 
about  25  feet  from  the  crossing  the  conductor  jumped  to 
the  ground  and  ran  ahead  of  car  across  the  railway  track,  and 
as  he  went  "saw  the  engine  coming  perhaps  400  or  $00  feet 
away."  He  denies  having  signaled  plaintiff  to  cross,  but  in 
this  respect  there  is  a  conflict  in  the  testimony,  and  for  the 
purposes  of  this  appeal  we  may  accept  plaintiff's  statement 
as  correct.  The  photographs  exhibited  in  evidence  may  be, 
as  counsel  claim,  more  or  less  misleading  in  some  matters  of 
detail,  exaggerating  some  features  and  minimizing  or  obscur- 
ing others,  but  they  are  not  without  material  value  in  illus- 
trating and  explaining  the  stories  told  by  witnesses  who  are 
familiar  with  the  place  of  the  accident  and  its  physical  sur- 
roundings. Taking  the  case  as  a  whole,  it  is  shown  without 
controversy  that,  if  plaintiff  did  look  to  the  south,  as  he  says 
be  did,  before  stopping  his  car — that  is,  if  he  looked  along 
the  railway  track  to  discover  whether  the  crossing  was 
endangered  by  a  moving  train — it  was  physically  impossible 
that  he  should  not  have  discovered  the  engine  with  which  he 
collided.  Furthermore,  he  knew  it  was  his  duty  not  to  rely 
wholly  on  the  signal  of  the  conductor,  but  for  his  own  protec- 
tion, and  for  the  protection  of  the  passengers  in  his  car,  he 
was  bound  not  only  by  an  express  rule  of  his  employ- 
ment, but  by  the  ordinary  obligation  of  reasonable  care,  to 
look  as  well  as  listen,  and  assure  himself  that  the  crossing 
could  be  safely  made.  This  he  admits  he  did  not  do.  His 
only  excuse  for  this  failure  is  that  he  could  not  look  in  two 
or  three  different  directions  at  the  same  time.  But  this  ex- 
planation does  not  explain.  From  the  spot  where  he  last 
started  the  car  to  place  of  danger  was  twenty  feet.  He  says 
he  could  have  stopped  in  a  distance  of  four  or  five  feet.  To 
look  to  the  north  and  to  the  south  and  to  the  conductor 
across  the  track  was  the  work  of  but  a  single  sweeping 
glance,  requiring  only  the  small  fraction  of  a  second,  but 
plaintiff  tells  us  that  at  no  instant  after  putting  his  car  in 
motion  did  he  look  south  at  all  until  it  was  too  late  to  avoid 
the  result  of  his  recklessness.  He  claims  to  have  received  the 
conductor's  signal  to  cross  before  he  started  his  car  from 
the  place  where  it  was  standing  20  feet  west  of  this  track.  If 
this  was  so,  then  there  was  no  occasion  whatever  for  him  to 
keep  on  ''watching  the  conductor,"  as  he  says  he  was  doing, 
as  he  went  upon  the  crossing.     Plaintiff  having  conceded  that 
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be  was  not  required  to  rely  solely  apon  the  conductor's  sig- 
nal, but  was  expected  to  assure  himself  of  the  safety  of  the 
crossing  before  venturing  upon  it;  that,  if  he  had  looked,  he 
could  have  discovered  his  danger,  and  avoided  the  collision; 
that  he  did  not  look,  and  that  the  only  reason  for  the  failure 
was  the  attention  he  was  givin&r  to  a  signal,  which  he  was 
not  expected  to  obey  until  he  had  himself  ascertained  that 
the  way  was  clear — we  think  it  must  be  said  as  a  matter  of 
law  that  he  is  chargeable  with  contributory  negligence,  and 
cannot  recover.  If  he  had  looked,  and  had  in  fact  seen  the 
engine  approaching  at  such  distance  that,  if  moving  at  a  law- 
ful rate  of  speed,  it  could  not  have  reached  the  crossing  in 
time  to  collide  with  his  car,  and,  without  knowing  that  it  was 
moving  at  excessive  speed,  he  undertook  to  cross  the  track, 
and  was  run  down  and  injured,  it  may  well  be  that  the  case 
should  have  gone  to  the  jury  under  the  doctrine  of  Moore  v. 
R.  R.  Co.,  102  Iowa,  595,  71  N.  W.  ^69,  and  other  cases  of  that 
nature  cited  by  the  appellant.  But  he  does  not  claim  to 
have  been  thus  deceived  or  misled.  He  did  not  look  at  all 
after  he  stopped  the  car  for  the  express  purpose  of  looking 
and  ascertaining  whether  he  might  proceed  in  safety,  and 
thus  contributed  very  materially  to  the  disaster. 

2.  Assuming  the  truth  of  the  plaintiff's  contention  as  to 
the  facts,  can  the  traction  company  be  held  liable  for  his 
injury?  If  such  liability  is  held  to  exist,  it  must  be  upon  the 
theory  that  the  company  is  chargeable  with  the  negligence 
of  the  conductor  in  signaling  the  plaintiff  to  take  his  car  over 
the  crossing.  The  rule  which  exempts  an  employer  from 
liability  to  an  employee  for  injury  occasioned  to  the  latter  by 
the  negligence  of  a  fellow  servant  is  maintained  by  the  courts 
of  this  state,  except  as  the  same  has  been  abrogated  by 
statute  for  the  benefit  of  certain  employees  of  railway  corpora- 
tions. Code,  §  2071.  It  follows,' then,  that  to  entitle  plain- 
tiff to  recover  in  this  case  it  is  necessary  for  us  to  find  that 
he  comes  within  the  description  of  persons  for  whose  benefit 
the  statute  was  enacted,  or  find  that  the  conductor  was,  as  to 
him,  the  vice  principal  of  their  common  employer.  The  em- 
ployer's liability  act,  to  which  reference  is  here  made,  applies 
in  terms  to '^every  corporation  operating  a  railway."  This 
phrase,  in  its  broadest  and  most  general  sense,  is  suffi- 
cient to  include  a  street  railway  corporation,  but  in 
ordinary  parlance  the  word  ''railway''  or  ''railroad," 
when  not  qualified  by  the  word  "street,"  or  other 
expression  of  similar  import,  has  special  reference  to 
what  are  sometimes  denominated  "commercial  railroads." 
By  this  is  meant  those  larger,  more  expensive,  and  more 
permanent  lines  or  systems  extending  from  town  to  town  and 
city  to  city,  accommodating  a  heavier  and  more  miscellaneous 
traffic,  and  requiring  larger  forces  of  employees,  who  are  ex- 
posed to  greater  risks  than  is  the  case  with  street  car  lines 
and  systems.     It  is  in  this  more  restricted  sense  that  we  feel 
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compelled  to  interpret  Code»  §  2071.  The  distinction  we 
have  here  drawn  was  recognized  and  upheld  by  us  in  Fidelity 
Loan  &  Trust  Co.  v.  Douglas,  104  Iowa,  532,  73  N.  W.  1039, 
and  Cedar  Rapids  &  M.  C  Ry.  v.  Cedar  Rapids,  106  Iowa, 
476,  76  N.  W.  728.  In  the  former  case  we  had  occasion  to 
construe  Code  1873,  §  i309»  which  provided  that  a  judgment 
against  ''any  railway  corporation''  for  injury  to  persons  or 
property  should  be  a  lien  on  its  property  prior  and  superior 
to  liens  of  mortgages  and  trust  deeds.  In  the  latter  case  the 
controversy  was  upon  the  construction  of  Code  1873,  §  I3i7» 
providing  for  the  assessment  by  the  executive  council  of  ''all 
the  property  of  each  railway  corporation  in  this  state."  The 
language  in  each  instance  was  as  broad  and  general  as  that 
employed  in  Code,  §  2071,  and  in  each  instance  we  held  that 
street  railways  and  street  railway  corporations  were  not 
included  within  the  meaning  of  the  statute.  This  distinction 
was  foreshadowed  in  Sears  v.  Ry.  Co.,  6^  Iowa,  742, 2^N.  W. 
150.  It  is  argued,  however,  that  the  distinction,  if  it  ever 
existed,  has  been  abrogated  by  the  enactment  of  chapter  81, 
p.  49,  Acts  29th  Gen.  Assem.  Code  Supp.  p.  212.  It  is  said 
that,  as  the  tractional  company  had  an  interurban  line  be- 
tween Sioux  City,  Iowa,  and  South  Sioux  City,  Neb.,  its 
entire  system  is  to  be  regarded  interurban,  and  that  under 
the  operation  of  the  statute  just  referred  to  it  is  a  "railway" 
in  the  strict  sense  of  the  word,  and  subject  to  all  the  liabilities 
which  the  laws  of  the  state  impose  upon  railways  in  general. 
Even  if  we  concede,  thoush  we  do  not  decide,  that  the  ex- 
tension of  one  of  its  lines  or  branches  beyond  the  corporate 
limits  of  the  city  to  another  city  would  make  the  entire 
system  in  some  sense  "interurban,"  a  reading  of  the  statute 
demonstrates  that  it  cannot  have  the  effect  which  counsel 
claims  for  it  in  bringing  the  present  case  within  the  terms  of 
Code,  §  2071.  It  is  true  that  section  2,  p.  50,  of  the  chapter, 
provides  generally  that  the  words  "railway"  and  "railway 
corporation,"  ^  "railroad"  and  "railroad  corporation," 
wherever  used  in  our  statutes,  shall  apply  to  and  include  all 
interurban  railways  and  all  companies  and  corporations 
"constructing,  owning,  or  operating  interurban  street  rail- 
ways"; but  the  next  section  further  provides  that  "any 
interurban  railway  shall  within  the  corporate  limits  of  any 
city  or  town,  upon  such  streets  as  it  shall  use  for  transporting 
passengers,  mail,  baggage,  and  such  parcels,  packages  and 
freight  as  it  may  carry  in  its  passenger  or  combination  cars 
only,  be  deemed  a  street  railway  and  subject  to  the  laws 
governing  street  railways."  This  statute  clearly  recognizes 
that  the  legislation  theretofore  enacted  did  not  generally 
have  application  to  street  railways,  and  it  was  sought  to  ex- 
tend such  legislation  over  interurban  lines,  but  to  reserve 
from  the  operation  of  that  enactment  so  much  of  the 
interurban  lines  as  occupy  city  streets.  Within  such  streets 
they  are  to  be  treated  and  considered   in  law  as  street  rail- 
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ways.  We  therefore  hold  that  chapter  8i,  p.  49,  Acts  29th 
Gen.  Assem.,  has  not  the  effect  to  bring  the  traction  company 
within  the  operation  of  Code,  §  2071.  This  being  the  case, 
we  have  only  to  ask  whether  there  was  anything  in  the  plain- 
tifi's  case  which,  as  a  matter  of  common  law,  wonld  have 
justified  the  jury  in  finding  the  defendant  liable  for  the  negli- 
gence of  the  conductor  of  its  street  car.  It  is  alleged  in  the 
petition  that  he  was  incompetent  for  the  position  in  which 
he  was  placed  by  the  company,  bat  there  is  no  evidence 
whatever  in  support  of  the  charge.  Neither  is  there  any  evi- 
dence from  which  the  court  or  jury  could  properly  infer  that 
he  was  a  vice  principal  of  the  master.  The  extent  of  his 
authority  over  the  movement  of  the  car  or  the  work  of  the 
plaintiff  is  not  shown.  It  is  shown,  however,  that  plaintiff 
was  not  required  to  rely  upon  the  signal  of  the  conductor  in 
crossing  a  railway  track,  but  was  under  instruction  from  the 
master  to  himself  to  stop  his  car  and  look  and  listen  before 
attempting  a  crossing..  With  this  record  it  needs  no  argu- 
ment to  demonstrate  tbat  the  conductor  was  not  shown  to  be 
a  vice  principal  of  the  employer. 

The  ruling  of  the  trial  court  was  correct,   and  the  judg- 
ment is  afiSrmed. 


CHICAGO  A  M.  ELECTRIC  R.  CO.   v.  CHICAGO  &  N.  W.  RY.  CO- 

(Supreme  Court  of  Illinois,  Oct.  24, 1904.) 

[71  N.  E.   Rep.  1017.] 

Eminent  Domain— Assignment  of  Errors. 

Petitioner  in  condemnation  proceedings  sought  to  condemn  two  tracts 
of  land.  The  owner  interposed  a  motion  to  dismiss  the  petition  as  to 
both.  The  motion  was  sustained  as  to  the  first,  and  judgment  dismiss- 
ing the  petition  as  to  that  track  was  entered*  while  the  motion  as  to  the 
second  tract  was  overruled,  and  a  judgment  fixing  the  amount  of  dam- 
ages was  rendered.  The  petitioner  appealed  from  the  ju<:^ment  of  dis- 
missal :  heid,  that  the  owner  was  not  entitled  to  assign  as  cross-errors 
that  the  court  erred  in  overruling  the  motion  as  to  the  first  tract. 

Same — Right  to  Condemn  Land  of  Another  Railroad  Company.* 

A  railroad  company,  after  having^  acquired  a  25-foot  right  of  way,  on 
which  it  operates  a  railroad  track,  may  condemn  land  of  another  rail- 
road company  for  an  additional  right  of  way  up  to  the  statutory  limit 
of  100  feet  in  width,  on  which  it  may  lay  as  many  tracks  as  it  sees  fit. 

Same — Same — Constitutional  Law. 

The  condemnation  of  such  tract  for  the  purpose  of  laying  an  addi- 
tional track,  to  be  operated,  in  conjunction  with  the  exisUng  track,  as 
a  double-track  railroad,  does  not  violate  Const.  1870,  art.  11,  g  11,  for- 
bidding a  railroad  from  owning  a  parallel  or  competing  Une. 

Same — Same. 
A  railroad  company  which  purchased  from  another  company  a  right 

*As  to  the  right  to  condemn  the  land  of  a  railroad  company,  see  foot- 
note appended  to  Atchison,  etc.,  Ry.  Co.  v.  Kansas  City,  etc,  Ry.  Co. 
<Kan.),  8  R.  R.  R.  894,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  894,  where  all  the 
preceding  authorities  in  this  series  are  collected  or  referred  to  (in  this 
case  it  was  held  that  an  attempted  condemnation  of  land  of  another 
company  was  void  as  an  entirety  because  part  was  in  actual  and  neces- 
sary use  for  railway  purposes). 
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of  way  25  feet  in  width,  on  which  a  railroad  track  was  constructed,  has 
the  power  to  locate  an  additional  track  on  land  adjacent  to  the  right  of 
way,  and  may  for  that  purpose  condemn  an  additional  strip. 

Same — Same. 

A  railroad  company  cannot  condemn  longitudinally  the  right  of  way 
of  another  railroad  company  of  the  width^of  100  feet,  authorized  by  the 
atatute,  but  may  condemn  a  strip  adjoining  the  statutory  right  of  way. 

Sanne — Same. 

In  proceedings  by  a  railroad  company  to  condemn  land  belonging  to 
another  railroad  company,  the  question  whether  the  strip  sought  to  be 
taken  is  necessary  for  the  present  or  immediate  future  uses  of  the  rail- 
road company  owning  it,  in  connection  with  the  business  of  operating 
its  railroad,  so  as  not  to  be  subject  to  condemnation,  is  a  question  of 
fact. 

Same — Same. 

In  proceedings  by  a  railroad  company  to  condemn  land  for  a  right  of 
way  belonging  to  another  railroad  company,  evidence  examined,  and 
heid  that  the  land  sought  to  be  taken  was  not  necessary  for  the  present 
or  immediate  future  uses  of  the  latter  railroad  in  connection  with  the 
business  of  operating  its  railroad,  and  was  subject  to  condemnation. 

Cartwright,  J.,  dissenting. 

Appeal  from  Lake  Coanty  Coart;  D.  L«  Jones,  Judge. 

Condemnation  proceedings  by  the  Chicago  &  Milwaukee 
Electric  Railroad  Company  against  the  Chicago  &  North- 
western Railway  Company.  From  a  judgment  dismissing 
the  petition  as  to  one  tract  south  to  be  taken*  plaintiff 
appeals,  and  defendant  assigns  as  error  that  the  court  erred 
in  overruling  its  motion  to  dismiss  the  petition  so  far  as  it 
sought  to  take  another  tract.  Cros^-errors  stricken  from  the 
record,  and  judgment  reversed. 

On  September  lo*  1903,  the  Chicago  &  Milwaukee  Electric 
Railroad  Company,  the  appellant,  filed  a  petition  in  the 
county  court  of  Lake  county  to  condemn  two  tracts  of  land; 
one  lying  in  the' city  of  Ft.  Sheridan,  and  the  other  in  the 
village  of  North  Chicago,  both  in  Lake  county.  Both  tracts 
belong  to  the  appellee  the  Chicago  &  Northwestern  Railway 
Company,  hereinafter  referred  to  as  the  Northwestern  Com- 
pany, which  appeared  and  filed  a  traverse  to  the  petition, 
•denying  the  right  or  authority  of  the  petitioner  to  condemn 
either  parcel  of  land,  and  at  the  same  time  filed  a  motion  in 
writing  to  dismiss  the  petition.  The  other  appellees,  who 
are  trustees  under  certain  mortgages  of  the  respondent  com- 
pany, joined  in  the  travese  and  motion.  The  cause  was  set 
down  for  hearing  upon  the  traverse  and  motion,  and  upon 
such  hearing,  evidence  being  taken  in  open  court,  the  court 
held  that  the  petitioner  had  the  right  to  condemn  the  strip  of 
land  lying  in  the  city  of  Ft.  Sheridan,  and,  as  to  that  land, 
overruled  the  motion  to  dismiss  the  petition,  and  further  held 
that  petitioner  had  no  right  to  condemn  the  strip  of  land 
lying  in  the  village  of  North  Chicago,  and,  as  to  that  strip, 
sustained  the  motion  to  dismiss  the  petition.  Thereupon 
the  court  entered  judgment  that  upon  the  payment  of 
$4f500,  which  had  been  previously  stipulated  by  the  parties 
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to  be  the  amount  of  damages  which  would  be  occasioned  by 
the  taking  of  the  property,  petitioner  have  the  right  to  enter 
npon  the  Ft.  Sheridan  property.  Petitioner  thereupon 
appealed  from  the  judgment  dismissing  the  petition  as  to  the 
North  Chicago  property. 

The  evidence  shows  that  petitioner  was  incorporated 
March  20,  igo2,  under  the  act  in  reference  to  the  incorpora- 
tion of  railroads  in  this  state,  and  is  authorized  by  its 
charter  to  locate,  construct,  maintain,  and  operate  a  railroad 
from  the  city  of  Chicago  in  a  northerly  direction  through  the 
townships  of  Evanston  and  New  Trier,  in  Cook  county,  and 
through  the  towsnhips  of  Deerfield,  Shields,  Waukegan,  and 
Benton,  in  Lake  county.  111.,  to  some  convenient  point  on 
the  state  line  between  Illinois  and  Wisconsin.  Prior  to  the 
organization  of  petitioner,  the  Chicago  &  Milwaukee  Electric 
Railway  Company,  organized  under  the  general  incorporation 
act  of  this  state,  had  constructed,  and  at  the  time  of  the 
organization  of  petitioner  was  operating,  an  electric  railway 
extending  from  Church  street,  in  the  city  of  Evanston, 
through  the  said  townships  of  Evanston,  New  Trier,  Deer- 
field,  and  Shields,  to  the  city  of  Waukegan.  On  December 
30,  1902,  the  Chicago  &  Milwaukee  Electric  Railway  Com- 
pany conveyed  to  petitioner  all  of  its  railroad  property  and 
franchises,  and  petitioner  has  ever  since  owned  and  operated 
the  road  so  constructed  by  the  Chicago  &  Milwaukee  Electric 
Railway  Company,  and  which  passed  through  the  city  of  Ft. 
Sheridan  and  the  town  of  North  Chicago. 

Petitioner,  at  the  time  of  filing  the  petition  herein,  already 
owned  a  strip  of  land  25  feet  wide,  west  of  and  adjoining  the 
25  foot  strip  here  involved,  over  which  it  was  operating  the 
single-track  railroad  owned  by  it  and  hereinabove  men- 
tioned; and  the  additional  25  feet  is  sought  to  be  taken,  as 
appears  from  the  evidence,  in  order  to  lay  and  operate  two 
tracks,  the  purpose  of  petitioner  being  to  have  a  double 
track  between  Chicago  and  Waukegan.  The  North  Chicago 
strip  is  the  west  half  of  a  strip  of  land  1,434  feet  in  length 
north  and  south,  and  50  feet  wide  east  and  west.  Twenty- 
Second  street  is  its  northern  boundary,  and  it  lies  west  of 
and  adjoining  the  right  of  way  of  the  respondent  railroad 
company.  The  depot  and  freight  building  of  the  latter  com- 
pany are  located  on  a  strip  50  feet  wide  and  1,600  feet  long, 
which  belongs  to  that  company,  and  which  lies  on  the 
opposite  or  east  side  of  its  right  of  way,  and  the  south  end  of 
which  abuts  upon  Twenty-Second  street,  which,  running  east 
and  west  there,  crosses  the  Northwestern  right  of  way.  A 
switch  track,  referred  to  as  a  team  track,  is  located  east  of 
the  main  tracks  on  the  right  of  way  adjoining  the  strip 
on  the  east  side.  The  strip  west  of  the  right  of 
way  has  been  owned  by  the  respondent  railroad  com- 
pany since  1892,  and  has  always  been  vacant  and  un- 
occupied,  except    that    a  switch  track  leading  to  certain 
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factories  in  the  village  crosses  it  at  the  north  end,  which  is 
the  track  over  which  a  crossing  is  sought  in  this  proceeding. 
The  evidence  of  the  respondents  is  to  the  effect  that  this 
entire  strip  west  of  the  right  of  way  is  needed  by  the  North- 
western Company  for  team  tracks;  that  a  great  deal  of  busi- 
ness requiring  immediate  access  to  a  team  track  is  now 
carried  on  by  one  Arnold,  who  conducts  a  coal,  lumber,  and 
lime  yard  on  the  strip  east  of  the  right  of  way,  just  north  of 
the  passenger  station,  under  a  lease  from  the  railroad  com- 
pany, and  that  other  parties  are  requesting  similar  locations 
at  this  station  for  similar  purposes,  so  that  cars  can  be  loaded 
and  unloaded  upon  their  premises;  that  these  locations  are  not 
furnished  to  such  parties  in  order  to  derive  revenue  from 
rentals,  but  for  the  sole  purpose  of  facilitating  the  business 
of  the  railroad  company  with  the  public,  and  the  rental  is 
only  nominal,  being  from  $i  to  $5  per  year,  and  that  it 
has  long  been  the  practice  of  this  and  other  railroad  com- 
panies to  furnish  such  facilities  at  stations  along  their  lines; 
that,  owing  to  the  growth  of  business,  it  had  become  impossi- 
ble to  furnish  such  locations  with  present  facilities  at  North 
Chicago,  and  that  in  September,  1903  (shown  by  appellant  to 
have  been  after  the  filing  of  the  petition  herein),  the  division 
superintendent  had  a  survey  made  for  a  team  track  on  the 
strip  sought  to  be  condemned,  in  order  to  furnish  locations 
for  such  industries  along  the  present  team  track;  that,  in 
addition  to  the  uses  aforesaid,  the  matter  of  laying  two  addi- 
tional tracks  between  Chicago  and  Milwaukee  is  under  con- 
sideration by  the  company,  which,  if  carried  out,  will  place 
an  additional  track  on  the  east  and  one  on  the  west  of  the 
present  main  tracks  at  this  station,  the  one  on  the  east  tak- 
ing the  place  of  the  present  team  track,  and  that  therefore 
team  tracks  will  have  to  be  placed  on  the  strip  west  of  the 
right  of  way,  and  will  take  all  that  strip,  including  the  25 
feet  here  involved.  The  petitioner  introduced  evidence  to 
show  that,  in  case  the  additional  main  tracks  are  laid,  there 
will  be  abundant  space  between  the  east  line  of  the  strip  it 
seeks  to  condemn  and  the  most  westerly  of  the  additional 
tracks  for  a  team  track,  and  for  the  travel  of  teams  used  in 
loading  and  unloading  cars  there.  Respondents  sought  to 
show  that  the  entire  50-foot  strip  west  of  its  tracks  is  needed 
by  it  for  side  and  team  tracks  now  or  in  the  immediate 
future. 

The  court,  as  above  stated,  dismissed  the  petition  as  to 
this  tract  on  the  ground  that  the  land  was  already  devoted  to 
a  public  use,  and  was  not  subject  to  condemnation.  Appel- 
lant has  assigned  errors  questioning  this  action  of  the  court, 
and  appellees  have  assigned  cross-errors,  and  seek  to  show 
that  the  court  erred  in  overruling  their  motion  to  dismiss  the 
petition  as  to  the  Ft.  Sheridan  property,  and  in  entering 
judgment  of  condemnation. 
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Kretzinger,    GallaRber,   Rooney  &   Rogers,  for  appellant* 
S.  A.  Lynde  (Lloyd  W.  Bowers,  of  counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Appellant  moves  to 
strike  the  cross-errors  from  the  files  on  the  ground  that  they 
relate  to  a  judgment  entirely  separate  and  distinct  from  the 
judgment  brought  here  by  appeal.  Petitioner  sought  con- 
demnation of  two  separate  tracts  of  real  estate.  Respond- 
ents interposed  a  motion  to  dismiss  the  petition  as  to  both. 
This  motion  was  sustained  as  to  one  parcel,  and  as  to  that 
parcel  the  judgment  dismissing  is  the  final  judgment  from 
which  petitioner  appealed.  The  motion  was  overruled  as  to 
the  other  tract,  and  the  cause  proceeded  to  a  judgment  fixing 
the  amount  of  damages;  and  appellees,  by  their  assignment 
of  error,  attack  this  latter  judgment.  We  think  it,  in  effect, 
a  judgment  separate  and  distinct  from  that  appealed  from. 
Had  the  two  pieces  of  property  been  owned  by  different  per- 
sons, it  is  manifest  that  those  owning  the  one  in  reference  to 
which  judgment  of  condemnaMon  was  entered  could  not  assign 
cross-errors  questioning  that  judgment  in  an  appeal  by  which 
petitioner  brings  before  this  court  for  review  the  judgment 
dismissing  the  petition  as  to  the  real  estate  of  other  owners. 
The  fact  that  both  tracts  in  the  present  instance  belong  to 
the  same  owner  does  not  render  the  judgments  any  the  less 
separate  and  distinct.  The  case  of  Oliver  v.  Wilhite,  201 
111.  552,  66  N.  E.  837,  was  a  chancery  proceeding,  but  we  re- 
gard the  doctrine  there  announced  as  applicable  here.  It 
was  there  said  (page  564,  201  111.,  page  842,  66  N.  E.): 
''When,  however,  a  decree  in  chancery  is  severable — that 
is,  composed  of  distinct  parts  having  no  bearing  upon 
each  other — each  part  may  be  treated  as  a  distinct  decree, 
and  an  appeal  taken  from  one  part  without  affecting  the 
others.  Walker  v.  Pritchard,  121  111.  221,  12  N.  E.  336; 
Union  Trust  Co.  v.  Trumbull,  137  111.  146,  27  N.  E.  24; 
Moore  v.  Williams,  132  III.  591,  24  N.  E.  617.  And  when  an 
appeal  from  one  part  of  a  servable  decree  is  taken,  cross- 
errors  cannot  be  assigned  as  to  parts  not  appealed  from. 
Walker  V.  Pritchard,  supra."  The  cross-errors  will  accord- 
ingly be  stricken  from  the  record. 

It  is  urged  that  appellant  was  without  power  to  condemn 
the  strip  in  North  Chicago,  as  to  which  the  petition  was  dis- 
missed. This  contention  is  based  on  the  fact  that  the  strip 
of  land  which  it  seeks  to  take  is  parallel  to  the  line  of  road 
purchased  by  it  from  the  Chicago  &  Milwaukee  Electric 
Railway  Company.  The  line  so  purchased  it  now  owns  and 
operates,  and  it  is  said  that  its  attempt  to  condemn  the  strip 
parallel  thereto  is  an  indirect  violation  of  section  11  of 
article  11  of  the  Constitution  of  1870,  which  forbids  any  rail- 
road corporation  consolidating  its  stock,  property,  or  fran- 
chises with  any  other  railroad  corporation  owning  a  parallel 
or  competing  line;  and  it  is  said  that  the  petition  and  the 
resolution   of  location,   and    the  plats    showing  the  route 
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located,  offered  by  petitioner,  contemplate  on  their  face  the 
location  and  building  of  an  independent  line  of  railroad,  and, 
this  being  trne,  petitioner  cannot  exercise  the  power  of 
eminent  domain  for  the  purpose  of  acquiring  a  parallel  line 
of  railroad  to  one  which  it  already  owns  and  is  operating. 
So  far  as  the  language  of  the  petition  is  concerned,  we  think 
a  sufficient  answer  is  that  the  route  of  the  railroad  which 
petitioner  is  authorized  to  construct  and  operate  is  defined 
in  its  charter  and  described  in  the  petition,  and  the  petition 
specifically  avers  that  petitioner  has  located  and  proposes  to 
construct  that  railroad  upon  the  land  which  it  now  seeks  to 
condemn.  We  do  not  think  the  laying  of  another  line  of  road 
upon  the  same  right  of  way,  where  the  company  building 
the  new  line  already  has  one  line,  is  to  be  deemed  the  con- 
struction of  a  parallel  or  comp)eting  line,  within  the  language 
of  the  Constitution.  The  right  of  way  now  owned  by 
appellant  is  25  feet  in  width.  It  has  the  right,  under  the 
statute,  to  condemn  a  right  of  way  100  feet  in  width.  The 
acquirement  of  a  2$-foot  right  of  way  does  not  exhaust  its 
power,  but  it  possesses  the  right  to  condemn  additional  right 
of  way  up  to  the  statutory  limit  (Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Wilson,  17  111.  123;  Fisher  v. 
Chicago  &  Springfield  Railroad  Co.,  104  111.  323);  and  the 
fact  that  it  appears  that  upon  this  additional  25-foot  strip  of 
right  of  way  it  proposes  to  construct  a  line  of  railroad  in 
accordance  with  the  terms  of  its  charter,  it  seems  to  us, 
simply  means  that  the  additional  track  is  to  be  operated  in 
conjunction  with  the  existing  track  as  a  double-track  rail- 
road, and  not  as  a  parallel  or  competing  line,  within  the 
meaning  of  the  Constitution.  The  statute  contemplates  that 
a  railroad  company  shall  have  the  right  to  lay  as  many 
tracks  as  it  sees  fit  upon  its  strip  of  right  of  way  100  feet  or 
less  in  width.  As  long  as  its  tracks  are  all  laid  upon  that 
one  right  of  way,  the  question  of  parallel  or  competing  lines 
does  not  arise. 

It  is  also  urged  that  the  appellant  exercised  its  power  to 
locate  the  line  of  its  road  when  it  purchased  from  the  rail- 
way company  a  line  already  located,  and  that,  the  power  of 
location  having  been  thus  exercised,  it  is  exhausted,  and  it  is 
without  power  to  locate  a  line  on  the  additional  25  feet  which 
it  now  seeks  to  condemn,  and,  being  without  power  to  locate 
a  line  there,  it  is  without  power  to  condemn  land  for  a  line 
which  it  cannot  locate.  In  support  of  this  position  we  are 
referred  to  the  following  cases:  People  v.  Louisville  & 
Nashville  Railroad  Co.,  120  111.  48,  10  M.  E.  6$;;  Illinois 
Central  Railroad  Co.  v.  People,  143  111.  434.  33  N.  E.  173, 19  L. 
R.  A.  119;  Lake  Shore  &  Michigan  Southern  Railway  Co.  v. 
Baltimore  &  Ohio  &  Chicago  Railroad  Co.,  149  HI-  272,  37 
N.  E.  91;  Chicago,  Burlington  &  Quincy  Railroad  Co.  v. 
City  of  Chicago,  149  111.  457.  37  N.  E.  78.  In  each  of  these 
cases  it  will  be  found  that  the  court  had   in  contemplation 
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sach  a  change  or  relocation  as  would  reqaire*  the  use  of  an 
entirely  different  and  distinct  right  of  way.  Changing  the 
tracks  of  a  railway  from  one  aide  to  another  of  a  right  of 
way  atrip  lOO  feet  or  less  in  width  is  not  to  be  regarded  as  a 
relocation.  To  constitute  a  relocation,  is  it  necessary  that  the 
new  line  should  be  projected,  in  whole  or  in  part,  over  and 
upon  ground  not  included  within  the  original  right  of  way  or 
its  additions;  the  whole  of  that  right  of  way  and  additions 
not  exceeding  lOO  feet  in  width. 

It  is  conceded  that  a  railroad  company  cannot  appropriate 
or  condemn  a  strip  off  of  the  right  of  way  of  another  railroad 
company  longitudinally,  and  appellees  urge  that  this  so-foot 
strip  owned  by  the  Northwestern  Company  west  of  its  tracks, 
and  south  of  its  station  at  North  Chicago,  the  west  25  feet  of 
which  appellant  seeks  to  condemn,  is  part  of  its  right  of 
way;  and  it  is  said  that  right  of  way  means  the  land  upon 
which  the  railroad  company  has  constructed  and  is  operating, 
or  is  about  to  construct  and  operate,  its  tracks,  whether  they 
be  main  tracks  or  side  tracks,  and  is  in  no  wise  limited  to 
main  tracks;  and  we  are  referred  to  the  case  of  Chicago  and 
Alton  Railroad  Co.  v.  People,  98  111.  350,  where  it  is  said 
(page3S7):  ''We  are  therefore  of  the  opinion  that  the  land 
held  and  in  actual  use  by  a  railroad  company  for  side  tracks, 
switches,  and  turnouts  must  be  regarded,  within  the  meaning 
of  the  revenue  law,  as  a  part  of  the  right  of  way  of  the  com- 
pany.'' We  are  disposed  to  the  view  that  the  authorities 
announcing  the  doctrine  that  one  railroad  company  cannot 
condemn,  longitudinally,  the  right  of  way  of  another,  had 
reference  only  to  the  right  of  way  of  the  width  which  the 
railroad  company  is  authorized  by  statute  to  condemn.  The 
two  cases  particularly  relied  upon  by  the  appellees  (Illinois 
Central  Railroad  Co.  v.  Chicago,  Burlington  &  Northern 
Railroad  Co.,  122  111.  473,  13  N.  E.  140,  and  Suburban  Rail- 
road Co.  V.  Metropolitan  Elevated  Railroad  Co.,  193  111.  217, 
61  N.  E.  1090)  are  of  this  character.  In  the  fitst  of  these 
cases,  it  is  true  that  a  part  of  the  right  of  way  protected  was 
200  feet  wide.  It  will  be  found,  however,  that  this  resulted 
from  a  grant  made  by  act  of  Congress,  commonly  known 
as  the  Illinois  Central  Railroad  Company  grant,  and  the  right 
of  way  of  that  width,  so  possessed  by  appellant  in  that  case, 
was  regarded  by  the  court  as  being  the  subject  of  the  same 
exemption  as  applies  to  the  statutory  right  of  way  100  feet  in 
width;  and,  in  the  case  last  above  cited,  this  court  pointed 
out  the  fact  that  the  purpose  of  the  suit  was  to  deprive  the 
defendant  of  its  right  of  way,  and  appropriate  it  to  the  use 
of  the  petitioner.  The  contest  there  was  over  the  right  to  use 
the  same  strip  of  ground  for  the  main  tracks  of  each  com- 
pany, and  the  land  involved  in  the  contest  was  evidently 
within  the  lOO-foot  limit. 

The  statutory  right  of  way  acquired  through  the  village  of 
North  Chicago  by  the  Northwestern  Company  is  99  feet  in 
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width.  This  $o-foot  strip,  of  which  appellant  seeks  to  take 
a  part,  adjoins  the  99-foot  strip,  bat  is  no  part  of  it.  It  is 
not,  therefore,  exempt  on  the  theory  that  it  is  part  of  the 
right  of  way.  If  it  was  within  the  99-foot  strip,  it  would  be 
exempt,  whether  actually  needed  by  the  owner  for  railroad 
purposes  or  not,  so  long  as  the  owner  was  engaged  in  the 
business  for  which  it  was  chartered.  Being  outside  the  99- 
foot  strip,  the  question  of  its  exemption  depends  upon  other 
considerations. 

It  is  said  that  the  ground  upon  which  the  court  sustained 
the  motion  to  dismiss  the  petition  in  reference  to  the  strip 
at  North  Chicago  was  that  such  strip  is  held  by  the  North- 
western Company  for  its  railroad  uses  and  purposes,  and  is 
necessary  for  its  present  and  immediate  future  uses  and  pur- 
poses, and  to  enable  it  to  furnish  the  necessary  facilities 
required  in  the  transaction  of  its  business  at  that  station. 
This  is  a  question  of  fact.  The  evidence  for  its  determina- 
tion was  heard  in  open  court  by  the  judge  of  the  county  court, 
and  it  is  urged  that  his  finding  is  entitled  to  the  same  weight 
as  would  be  attached  to  the  verdict  of  a  jury  on  a  question 
of  fact  where  the  trial  court  had  refused  to  set  such  verdict 
aside,  but  had  entered  a  judgment  in  accordance  therewith. 
The  question  here  was,  is  the  strip  sought  to  be  taken  nec- 
essary for  the  present  or  immediate  future  uses  of  the  North- 
western Company  in  connection  with  the  business  of  operat- 
ing its  railroad?  We  deem  the  affirmative  finding  of  the 
county  court  against  the  manifest  weight  of  the  evidence. 
The  50-foot  strip,  of  which  petitioner  proposes  to  take  a 
part,  has  never  been  occupied  by  the  Northwestern  Company 
for  any  purpose  except  that  a  switch  track  crosses  one  end 
of  it.  On  the  east  side  of  its  right  of  way  at  the  village  of 
North  Chicago,  the  Northwestern  Company  owns  a  strip  of 
ground  50  feet  in  width  and  1,600  feet  long  immediately 
adjoining  its  right  of  way,  upon  which  is  located  its  passenger 
station.  On  the  right  of  way  between  the  station  and  the 
main  tracks  is  a  team  track,  so  designated  from  the  fact  that 
it  is  used  to  place  freight  cars  where  they  may  be  loaded 
from,  or  unloaded  upon,  wagons.  It  appears  that  room  on 
this  track  is  abundant  for  the  purposes  of  the  Northwestern 
Company  at  present.  Twenty-five  cars  can  stand  on  that 
team  track  at  one  time,  and  the  evidence  is  that  at  the  time 
of  the  trial  the  Nothwestern  Company  was  handling  only 
from  12  to  1$  car  loads  a  week  on  that  track,  and  its  business 
had  been  increasing  there  for  several  years  prior  to  that 
time.  After  the  filing  of  the  petition  herein,  the  division 
superintendent  of  the  Northwestern  Company,  without 
knowledge,  as  he  says,  that  the  petition  had  been  filed,  or 
that  appellant  was  seeking  to  condemn  the  25-foot  strip  in 
controversy,  had  a  survey  made  for  the  purpose  of  locating 
another  team  track  on  this  strip  west  of  the  right  of  way. 
His  purpose  was  to  have  a  track  laid  there  to  use  as  a  team 
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track,  80  that  the  Northwestern  Company  could  lease  gronnd 
in  the  strip  owned  by  it  east  of  its  right  of  way  and  along 
its  present  team  track  to  persons  who  now  desire  to  establish 
thereon  coal  yards*  lumber  yards,  flour  and  feed  stores,  and 
other  business  of  like  character,  where  freight  can  be  un- 
loaded directly  into  or  upon  the  place  where  it  is  to  be  stored 
prior  to  sale  without  hauling  by  wagon.  It  also  appeared 
that  the  Northwestern  Company  is  contemplating  the  con- 
struction of  two  additional  main  tracks  upon  that  part  of  its 
right  of  way  which  passes  through  North  Chicago,  one  to  be 
on  each  side  of  the  two  main  tracks  now  occupying  the  right 
of  way.  The  one  on  the  east  side  would  then  occupy  the 
space  now  occupied  by  the  present  team  track,  and  it  is 
urged  on  the  part  of  the  Northwestern  Company,  for  reasons 
unnecessary  to  repeat  here,  that  it  would  not  then  be  feasible 
to  construct  a  team  track  upon  the  ground  now  owned  by  it 
on  the  east  side  of  the  right  of  way,  and  that  the  only  other 
place  at  which  such  team  track  would  be  constructed  would 
be  on  this  so-foot  strip  on  the  west  side  of  the  right  of  way, 
and  that,  if  25  feet  be  taken  by  appellant  by  condemnation^ 
sufficient  ground  will  not  be  left  on  which  to  construct  the 
new  team  track.  The  distance  between  the  west  rail  of  the 
present  main  track  of  the  Northwestern  Railroad  Company, 
where  it  passes  this  property,  and  the  west  line  of  this  50- 
foot  strip,  is  9ii  feet.  Deducting  25  feet  for  the  strip  which 
petitioner  proposes  to  take,  and  13  feet,  which  is  said  to  be 
the  proper  space  to  allow  for  an  additional  main  track  on  the 
west  side  of  the  present  main  tracks — an  aggregate  of  38 
feet — and  there  is  left  $3^  feet.  The  only  conclusion  that  can 
be  drawn  from  the  evidence  is  that  this  is  abundant  space 
upon  which  to  construct  and  use  one  team  track,  and  if  the 
team  track  on  this  ground  is  constructed  for  the  purpose  of 
enabling  the  Northwestern  Company  to  lease  to  its  patrons 
ground  along  its  present  team  track,  and  the  proposed  addi- 
tional main  tracks  should  not  be  constructed,  the  space  for 
the  new  team  track  would  be  13  feet  greater. 

It  is  contended  by  the  Northwestern  Company  that  this 
space,  especially  if  the  additional  main  tracks  be  constructed, 
will  be  insufficient,  and  in  this  respect  great  reliance  is 
placed  upon  the  testimony  of  Edward  C.  Carter,  its  engineer, 
from  whose  testimony  the  following  is  quoted  by  counsel  for 
appellees:  ''My  judgment  would  be  that  the  land  which 
petitioner  seeks  to  condemn  would  unquestionably^  be  nec- 
essary in  case  of  the  construction  of  the  four  main  tracks. 
I  base  that  judgment  on  the  construction  the  last  six  years  of 
something  like  300  miles  of  second  track  for  the  Northwestern 
Road,  where  at  almost  every  station  we  were  compelled  to 
secure  some  additional  property  in  order  to  provide  the 
facilities  that  were  required,  whenever  it  was  possible  for  us 
to  secure  it.  Many  times  we  were  obliged  to  go  to  considera- 
ble additional  expense  in  order  to  complete  the  additional 
track  on  the  right  of  way  that  we  had,  and  which  we  could 
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not  add  to.'*  This  is  too  indefinite.  Besides,  this  testimony 
IS  based  upon  the  necessity  of  constructing  tuvo  team  tracks 
west  of  the  most  westerly  of  the  two  new  main  tracks,  with 
a  paved  teamway  between — an  arrangement  which  seems  un- 
necessarily elaborate  for  a  village  which,  according  to  the 
evidence,  had  a  population  of  but  1,150  at  the  last  census, 
and  in  which  but  12  or  1$  cars  per  week  are  loaded  upon,  or 
unloaded  from,  the  team  track.  A  team  track  constructed 
west  of  the  right  of  way  could  be  approximately  1,200  feet  in 
length.  There  is  nothing  whatever  in  this  record  to  indicate 
that  the  Northwestern  Company  will  at  any  time  in  the  near 
future  need  greater  accommodations  on  a  team  track  at  that 
station  than  would  be  afforded  by  one  of  that  length.  It  cer- 
tainly appears  that  greater  length  will  not  be  required  unless 
its  business  requiring  such  facilities  there  should  multiply 
many  times,  and  no  probability  of  such  a  condition  of 
afiairs  arising  soon  is  shown  by  the  evidence.  The  tes- 
timony shows  that,  with  but  one  team  track  laid  on  the 
53i-foot  strip,  there  would  be  abundant  space  left  for  the  use 
of  teams  in  loading  and  unloading — a  greater  space  than  the 
Northwestern  Company  has  reserved  for  that  purpose,  in 
connection  with  any  one  team  track,  in  its  yards  at  Chicago* 
Highland  Park,  Lake  Forest,  or  Waukegan.  It  is  possible,  it 
is  true,  that  the  Northwestern  Company  may,  at  some  re- 
mote time  in  the  future,  need  for  public  use  the  2S-foot  strip 
which  petitioner  seeks  to  condemn,  or  a  like  space  elsewhere 
at  that  station.  It  is  evident  that  it  does  not  need  it  now, 
and  will  not  need  it  in  the  immediate  future.  Petitioner  needs 
it  now  for  a  present  public  purpose,  for  which  it  has  the 
power  to  acquire  a  right  of  way  by  condemnation.  The  re- 
mote and  uncertain  needs  of  the  Northwestern  Company 
must  yield  to  the  present  and  certain  right  of  appellant. 

Appellant  also  argues  that  its  right  to  condemn  this  strip 
cannot  be  defeated  by  showing  that  the  Northwestern  Com- 
pany needs  it  for  the  purpose  of  constructing  thereon  a  team 
track  in  order  that  it  may  lease  the  land  contiguous  to  its 
present  team  track  to  patrons  who  may  desire  to  carry  on  a 
business  there,  where  they  may  have  ready  access  to  the 
switch,  and  also  contends  that,  as  it  desires  this  strip  for  its 
main  track,  while  the  Northwestern  Company  seeks  to  use  it 
merely  for  a  side  track  df  the  kind  under  discussion,  the  use 
to  which  appellant  proposes  to  devote  the  land  is  of  a  higher 
character  than  that  to  which  the  Northwestern  Company  de- 
sires to  appropriate  it,  and  that  appellant  therefore  has  the 
right  to  condemn  it,  even  if  it  was  necessary  for  the  uses  of 
the  Northwestern  Company  for  team-track  purposes.  We 
find  it  unnecessary  to  consider  either  of  these  questions. 

The  judgment  of  the  county  court  appealed  from  will  be 
reversed,  and  the  cause  remanded  to  that  court  for  further 
proceedings  in  conformity  with  the  views  herein  expressed. 
Reversed  and  remanded. 

CART  WRIGHT,  J.,  dissents. 
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HAMPKL  t\  DETROIT,  G.  R.  &  W.  RY.  CO. 

(Supreme  Court  of  Michigan,  Oct.  18, 1904.) 

[100  N.  W.  Rep.  1002.1 

Railroads^Crostingt — Injuries  to  Travelers— Drivers  of  Vehicles- 
Infants— Imputed  Negligence.* 
Where  an  infant  not  quite  14  years  of  age  was  killed  in  a  ooUiaion  at 
a  railroad  crossing',  the  negligence  of  the  driver  of  a  team,  with  whom 
deceased  was  riding  at  his  invitation,  was  not  imputable  to  her,  so  as 
to  preclude  a  recovery  against  the  railroad  company  for  her  death. 

Error  to  Circuit  Court,  Mecosta  County;  Lewis  G.  Palmer, 
Judge. 

Action  by  Julius  Hampel,  as  administrator  of  the  estate  of 
Amelia  Drager,  deceased,  against  the  Detroit,  Grand  Rapids 
&  Western  Railway  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  brings  error.     Reversed. 

Joseph  Barton  and  Walter  W.  Drew,  for  appellant. 
Frederick  W.  Stevens  (Charles  McPherson,  of  counsel),  for 
appellee. 

HOOKER,  J.  August  23,  1899,  Amelia  Drager,  who  wonld 
have  been  14  years  old,  had  she  lived  until  the  3d  day  of  the 
following  October,  was  killed  by  one  of  defendant's  trains  at 
a  highway  crossing.  In  December,  1901,  this  suit  was  com- 
menced. No  witnesses  were  sworn  on  the  part  of  the  defend- 
ant. After  all  the  witnesses  were  sworn  on  the  part  of  the 
plaintiff,  the  circuit  judge  directed  a  verdict  in  favor  of  de- 
fendant.    The  case  is  brought  here  by  writ  of  error. 

The  accident  occurred  near  Baghold's  mill,  which  stands 
about  7S  feet  north  of  the  highway,  and  40  feet  east  of  the 
railway  track.  At  this  point  the  railway  track  runs  north 
and  south,  and  the  highway  east  and  west.  On  the  south  of 
the  highway,  and  west  of  the  track,  was  a  large  pile  of  wood, 
partly  on  the  railroad  right  of  way  and  partly  in  the  high- 
way. It  was  6  to  8  feet  high,  and  obscured  the  view  of  the 
train  coming  from  the  south  when  one  was  traveling  the 
highway  from  the  west,  though  one  could  see  the  smoke  from 
an  approaching  locomotive.  The  girl  and  her  sister  lived  a 
half  mile  west  of  the  crossing.  Nine  months  in  the  year  she 
attended  school.  To  reach  the  schoolhouse,  she  crossed  the 
railroad  track.  The  school  building  was  east  of  the  track. 
Upon  the  day  of  the  accident  she  and  her  sister  were  going 
east  from  home,  carrying  a  bundle.  John  Fenning,  who  was 
driving  a  single  horse  before  a  buggy,  overtook  them,  and 
invited  them  to  ride.     They  accepted  the  invitation.     The 

*For  the  authorities  on  the  subject  of  imputable  negligence,  see 
foot-note  appended  to  Duval  v,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  11 
R.  R.  R.  235,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  235  ;  foot-note  appended 
to  Carney  v.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am.  &  Eng.  R. 
Cas.,N.  S.,  307,  where  all  the  preceding  authorities  in  this  series  are 
referred  to. 
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record  discloses  that,  just  before  getting  to  the  wood  pile, 
FeDoing  looked  for  a  train,  and,  seeing  none,  continued  to 
travel  toward  the  crossing;  paying  no  further  attention  to 
the  railroad,  or  to  the  trains  that  might  be  approaching.  This 
was  doubtless  because,  as  he  expressed  it,  he  did  not  know 
any  train  was  due.  When  the  horse  got  within  a  few  feet  of 
the  track,  a  train  appeared,  the  horse  turned  to  the  left  and 
reared,  and  the  wheel  of  the  buggy  struck  a  log  which  pro* 
jected  into  the  highway  about  four  feet  The  inmates  of  the 
buggy  were  thrown  toward  the  train,  and  Miss  Drager  was 
killed.  It  is  claimed  no  signals  were  given  for  the  crossing. 
The  testimony  of  the  witnesses  for  the  plaintiff  is  contra- 
dictory upon  that  point,  one  of  them  swearing  she  heard  the 
whistle;  and,  were  it  not  for  other  questions  in  the  case,  the 
testimony  as  to  whether  the  signals  were  given  should  have 
been  submitted  to  the  jury  as  a  question  of  fact.  An  impor- 
tant question  in  the  case  is  whether  Mr.  Penning  was  negli- 
gent in  approaching  the  crossing  as  he  did.  It  would  not 
profit  any  one  to  set  out  the  testimony  in  detail,  but  the 
proof  IS  overwhelming  that  he  was  so  negligent,  that,  if  he  was 
suing  for  damages,  it  would  have  been  the  duty  of  the  judge 
to  direct  a  verdict  in  favor  of  the  defendant.  See  Railroad 
Company  v.  Miller,  25  Mich.  274*  and  notes,  and  the  many 
cases  cited  there.  Freeman  et  al.  v.  Railway  Co.,  74  Mich. 
86,  41  N.  W.  872,  3  L.  R.  A.  S94;  Grostick  v.  Railroad  Co., 
90  Mich.  594,  51  N.  W.  667;  Gardner  v.  Railroad  Co.,  97 
Mich.  240,  $6  N.  W.  603,  and  the  cases  there  cited;  Stewart 
V.  Railroad  Co.,  119  Mich.  91,  77  N.  W.  643;  Britton  v.  Rail- 
road Co.,  122  Mich.  359,  81  N.  W.  253. 

The  next  question  of  importance  is  whether  the  negligence 
of  the  driver  is  imputable  to  the  plaintifi's  intestate.  Plain- 
tiff's counsel  concede  that,  had  she  been  an  adult,  it  would 
be,  but  earnestly  and  ably  contend  that,  as  she  was  an  infant, 
she  should  not  be  charged  with  the  negligence  of  the  driver. 
It  is  urged  that  the  doctrine  of  negligence  rests  upon  the 
assumption  that  the  relation  of  principal  and  agent  or  master 
and  servant  exists  between  the  passenger  and  driver,  and 
that,  as  an  infant  can  be  neither  principal  nor  master,  the 
doctrine  cannot  apply  to  an  infant.  The  deceased  was  an 
infant  13  years  old,  in  .a  carriage  by  invitation  of  its 
driver,  through  whose  negligence,  and  without  her  fault,  she 
was  killed.  Had  she  been  an  adult,  his  negligence  would 
have  been  imputable  to  her,  upon  the  fiction  that  he  was  her 
agent,  under  the  doctrine  of  Thorogood  v.  Bryan,  8  C.  B. 
114,  which  is  recognized  as  authority  in  this  state.  See 
Mullen  V.  Owosso,  100  Mich.  103,  58  N.  W.  663,  23  L.  R.  A. 
693,  43  Am.  St.  Rep.  436.  But  this  infant  lacked  the 
capacity  to  make  him  her  agent,  while  there  is  not  the  least 
substance  of  a  claim  that  either  party  supposed  that  such 
relation  existed  as  a  matter  of  fact.  It  is  said  that  the  case 
is  covered  by  Apsey  v.    R.  R.  Co.,  83  Mich.  432,   440,  47   N. 


734       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Ca«,  N  S 

Lrouisville  &  N.  R.  Co.  v.  Bryant 

W.  319,  513.  The  question  of  impated  negligence  is  not  dis- 
cussed in  that  case.  It  may  be  inferred  that  it  was  not  raised. 
The  decision  in  Mullen  v.  Owosso  was  carefully  limited  to 
cases  of  adults,  by  the  writer  of  the  opinion,  who  participated 
in  the  decision  of  the  Apsey  Case.  In  some  jurisdictions 
the  negligence  of  parents  is  imputable  to  children.  Whatever 
the  rule  in  this  state  may  be  as  to  children  of  very  tender 
years,  having  no  capacity  to  care  for  themselves,  that 
doctrine  is  not  sustained  as  to  infants  generally.  See  Fye  v. 
Cbapin,  121  Mich.  679,  80  N.  W.  797,  citing  Shipy  v.  An 
Sable,  8s  Mich.  280,  48  N.  W.  584.  and  Mullen  v.  Owosso, 
100  Mich.  103,  s8  N.  W.  663,  23  L.  R  A.  693,  43  Am.  St. 
Rep.  436.  Here  no  question  of  the  parents'  negligence  is 
raised,  as  in  the  Apsey  Case;  but,  if  a  child  is  chargeable 
with  its  parents*  negligence,  does  it  follow  that  he  should  be 
keld  responsible  for  that  of  strangers  at  whose  invitation  be 
rides?  The  doctrine  is  at  variance  with  the  overwhelming 
weight  of  authority  here  and  in  England.  If  the  case  of 
Apsey  V.  R.  R.  Co.,  supra,  must  be  considered  and  authority 
for  the  proposition  that  the  negligence  of  a  driver  is  imputa- 
ble to  an  infant,  it  should  be  overruled. 

It  is  said  the  defendant  was  guilty  of  gross  negligence,  and 
the  question  of  contributory  negligence  becomes  immaterial. 
There  is  nothing  in  the  record  to  indicate  the  case  comes 
within  the  holdings  of  this  court  as  to  what  constituted  gross 
negligence.  See  Schindler  v.  Railway  Co.,  87  Mich.  411,  49 
N.  W.  670;  Buckley  v.  Railroad  Co.,  119  Mich.  583,  78  N. 
W.  655;  Labarge  v.  Railroad  Co.  (Mich.)  95  N.  W.  1073. 

Judgment  is  reversed,  and  a  new  trial  ordered 

GRANT,  J.,  did  not  sit.    The  other  Justices  concurred* 


IX)UISVILLfE  &  N.  R.  CO.  v.  BRYANT. 

(Supreme  Court  of  Alabama,  July  21, 1904.) 

[37  80.  Rep.  370.] 

Railroads—Injuries  at  Crossings— Contributory  Negligence— Obstruct- 
ing View— Duty  to  Look— Accident.* 
Where  plaintiff,  while  driving'  on  a  highway,  approached  a  public 
railroad  crossing ,  covering  about  fifty  feet,  and  occupied  by  four  or  ^ve 
tracks,  at  a  time  when  the  view  of  the  main  track  was  obstructed  by  cars 
on  other  tracks,  and  plaintiff  testified  that  he  listened  before  going  on 
the  crossing,  and  heard  no  sound  of  the  train,  except  that  made  by  a 
switch  engine,  and  there  was  evidence  that  the  bell  of  the  passenger 
train,  by  which  plaintiff  was  struck,  which   approached  on  the  main 

*As  to  the  care  required  of  a  highway  traveler  when  about  to  cross 
railroad  tracks,  see  foot-note  appended  to  Stoy  v,  Louisville,  etc.,  R. 
Go.  (Ind.),  11  R.  R.  R.  824,  34  Am.  A  Eng.  R.  Cas.,  N.  8.,  824;  Sulder 
V.  Pennsylvania  R.  Co.  (N.  J.),  11  R.  R.  R.  823,  34  Am.  &  Bng.  R.  Cas., 
N.  S.,  823 ;  Baltimore  &  O.  R.  Co.  v.  McClellan  (Ohio),  11  R.  R.  R.  800, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  800  ;  Fleschhut  v.  Lehigh  Valley  R.  Co. 
(Pa.),  11  R.  R.  R.  755,  34  Am.  A  Engf.  R.  Cas.,  N.  8.,  755. 
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track,  was  not  ringing,  and  that  no  other  signal  was  given  before  it 
reached  the  crossing,  plaintiff  was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  failing  to  alight  from  his  buggy,  and  go 
to  a  point  sufficiently  near  the  track  to  enable  him  to  see  beyond  the 
point  where  his  vision  was  obstructed  by  the  cars. 

Appeal  from  City  Court  of  Montgomery;  A.  D.  Sayre, 
Judge. 

Action  by  Jerry  Bryant  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Affirmed. 

Chas.  P.  Jones  and  W.  F.  Thetford,  Jr.,  for  appellant 
Willis  Brewer,  Jr.,   Hill,  Hill  &  Whiting,   and  Thos.  W. 
Martin,  for  appellee. 

TYSON,  J.    This  action  is  for  the  recovery  of  damages 
suffered  by  plaintiff  occasioned  by  one  of  defendant's  pas- 
senger trains  striking  his  horse  and  buggy,  which  he  was  at 
the  time  driving,  at  a  public  crossing  near  the  city  of  Mont- 
gomery.    This  crossing  was  across  four  or  five  tracks,  which 
occupied  a  space  of  about  fifty  feet.     The  evidence  tended  to 
show  that  when  plaintiff  drove  up  to  this  crossing,   it  was 
obstracted  by  a  switch  engine,  to  which  was  attached  some 
cars.     This  engine  and  cars    were  on  the  third  track  from 
him,  and  he  stopped  and  waited  abo)]t  five  minutes  for  them 
to  clear  the  crossing.     When  this  train  cleared  the  crossing. 
It  went  south  about  fifty  or  sixty  feet,  being  in  the  direction 
from  which  the  passenger  train  came  that  struck  plaintiff's 
horse,  where  it  stopped.    There  was  also  on  the  track  nearest 
to  him,  in  the  same  direction,  some  cars.     The  second  track 
was  unoccupied.    These    cars  and  the  switch  engine  ob- 
structed plaintiff's  view  of  the  fourth  or  main  track  beyond  a 
point  of  some  fifty  or  sixty  feet,  upon  which  the  passenger 
train  was  being  operated.    The  distance  between  the  third 
and  fourth  tracks  was  about  five  feet.     Plaintiff  testified  that 
he  listened  before  going  upon  the  crossing,   and  heard  no 
sound  of  a  train,   except  that  made  by  the  switch  engine. 
There  was  also  testimony  tending  to  show  that  the  bell  of  the 
passenger  train  was  not  ringing,  and  that  no  other  signal  was 
given  before  reaching  the  crossing. 

As  the  only  assignment  of  error  insisted  upon  was  the  re- 
fusal of  the  general  affirmative  charge,  with  hypothesis,  re- 
quested by  defendant,  we  have  stated  the  tendencies  of  the 
evidence  most  favorable  to  plaintiff's  side  of  the  controversy. 
The  insistence  seems  to  be  that  this  charge  should  have  been 
given,  because  the  evidence  shows  that  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  cross  the  fourth 
track.  Unless  it  can  be  affirmed*  as  matter  of  law,  that  it 
was  his  duty  to  alight  from  his  buggy,  and  go  to  a  point  near 
enough  to  this  track  so  as  to  look  along  and  down  it  beyond 
the  point  where  his  vision  was  obstructed  by  the  switch 
engine  and  the  cars,  the  charge  was  properly  refused.     This 
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question  was  fully  considered  in  the  case  of  Georgia  Pacific 
Railway  Co.  v.  Lee,  92  Ala.  262,  9  Soatb.  230,  apon  a  state 
of  facts  very  similar  to  the  one  shown  by  this  record,  and  it 
was  there  held  that  it  was  for  the  jury  to  determine,  under 
all  the  circumstances,  whether  the  driver  (plaintiff  here)  was 
neeligent  in  not  looking  up  and  down  the  main  track  before 
attempting  to  cross  it.  Indeed  there  is  no  substantial 
difference  between  the  facts  of  the  two  cases,  and  the  opin- 
ion in  that  case  is  conclusive  of  the  question  presented  here. 
See,  also,  Kansas  City  M.  &  B.  R.  R.  Co.  v.  Weeks,  13s  Ala* 
620,  621,  34  South.  16;  Mackay  v.  N.  Y.  Central  R.  R.  Co.» 
35  N.  Y.  75- 
Affirmed. 


GLASSEY    V.    WORCESTER    CONSOLIDATED    ST.     RY.     CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  March  31,  1904.> 

[70  N.  E.  Rep.  199.] 

Negligence^ Proximate  Causa.* 

Where  a  street  railway  company  left  a  reel  which  had  held  feed  wire 
lying  on  its  side  in  the  untraveled  portion  of  a  highway,  and  some  boys 
rolled  it  down  the  street,  striking  plaintiff's  carriage  and  injuring'  her, 
the  negligence,  if  any,  of  the  company  in  leaving  the  reel  in  the  high- 
way, was  too  remote  to  entitle  plaintiff  to  recover. 

Exceptions  from  Superior  Court,  Worcester  County;  May- 
nard,  Judge. 

Separate  actions  by  Rachel  Glassey  and  Andrew  J.  Glassey 
against  the  Worcester  Consolidated  Street  Railway  Company. 
Judgments  (or  defendant  in  both  cases,  and  plaintifis  ex- 
cept.    Exceptions  overruled. 

A.  D.  Rugg  and  Charles  W.  Saunders,  for  plaintiffs. 
Charles  C.   Milton  and  Chandler  Bullock,  for  defendant. 

MORTON,  J.  These  two  cases  were  tried  and  have  been 
argued  together.  At  the  close  of  the  plaintiffs*  evidence  in 
the  superior  court,  the  presiding  justice  ruled,  at  the  de- 
fendant's request,  that  the  plaintiffs  could  not  recover,  and 
directed  verdicts  for  the  defendant  The  cases  are  here  on 
exceptions  by  the  plaintiffs  to  these  rulings.  The  case  of  the 
plaintiff  Rachel,  who  is  a  married  woman,  is  for  injuries 
alleged  to  have  been  received  by  her  in  consequence  of  the 
negligence  of  the  defendant  in  leaving  a  large  reel  by  the 
side  of  or  in  Cameron  street,  in  Clinton,  which  some  boys 
rolled  dowr  the  street,  and  which  struck  the  carriage  in  which 
the  plaintiff  was  driving,  and  threw  her  out,  and  caused  the 

*See  generally,  foot-note  appended  to  Haley  v,  St.  Louis  Transit  Co. 
(Mo.),  12  R.  R.  R.  142,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  142,  where  all  the 
authorities  in  this  series  on  the  subject  of  what  is  the  proximate  cause 
are  collected. 
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iDJariea  complained  of.  The  other  action  is  by  the  husband 
for  the  loss  of  consortium  and  the  expenses  incurred  by  him 
by  reason  of  the  injuries  to  his  wife. 

The  evidence  would  have  warranted  a  finding,  and,  for  the 
purposes  of  these  cases,  we  assume  that  such  was  the  fact, 
that  the  reel  belonged  to  the  defendant,  and  had  had  feed  wire 
upon  it,  which  had  been  strung  upon  its  poles  by  persons  in 
its  employ.  But  it  is  not  clear  whether  the  reel  was  left  on 
a  vacant  piece  of  land  just  outside  the  limits  of  the  highway, 
or  whether  it  was  left  within  the  limits  of  the  highway.  We 
assume,  as  most  favorable  to  the  plaintiffs,  that  it  was  left 
within  the  limits  of  the  highway.  The  uncontradicted  testi- 
mony shows,  however,  that  it  was  left  outside  the  traveled 
portion  of  the  highway,  lying  on  its  side  in  the  grass  in  a 
secure  position.  The  plaintiffs  introduced  in  evidence  a  by- 
law of  the  town  forbidding  persons  to  leave  obstructions  of 
any  kind  in  the  highway  without  a  written  license  from 
the  road  commissioners  or  other  board  having  charge  of  the 
streets,  and  they  contend  that,  if  the  reel  was  left  within  the 
location  of  the  highway,  when  forbidden  by  the  by-law,  that 
of  itself  constituted  such  negligence  as  renders  the  defendant 
liable.  But  the  most,  we  think,  that  can  be  said  of  this  con- 
tention, is  that  the  leaving  of  the  reel  within  the  limits  of  the 
highway  was  evidence  of  negligence,  not  that  in  and  of  itself 
it  rendered  the  defendant  liable,  or  should  be  held,  as  matter 
of  law,  to  have  contributed  directly  to  the  accident.  Hanlon 
v.  South  Boston  R.  Co.,  129  Mass.  310.  The  question  is 
whether,  in  leaving  the  reel  lying  on  its  side  in  the  grass, 
near  the  road,  the  defendant  ought  reasonably  to  have  antici- 
pated that  children  passing  along  the  street  on  their  way  to 
school,  or  for  other  purposes,  would  take  it  from  the  place 
where  it  had  been  left,  and  engage  in  rolling  it  up  and  doing 
the  street,  and  that  travelers  on  the  highway  would  thereby 
be  injured.  The  question  is  not  whether  a  high  degree  of 
caution  ought  to  have  led  the  defendant  to  anticipate  that 
such  a  thing  might  possibly  occur,  but  whether  it  ought 
reasonably  to  have  been  expected  to  happen  in  the  ordinary 
course  of  events.  In  the  former  case  the  defendant  would 
not  be  liable,  and  in  the  latter  it  might  be  held  liable,  not- 
withstanding an  active  human  agency  had  intervened  between 
the  original  wrongful  act  and  the  injury.  The  case  of  Stone 
V.  B.  &  A.  R.  Co.,  171  Mass.  543,  $1  N.  E.  i,  41  L.  R.  A.  794^ 
furnishes  an  illustration  of  the  former  class  of  cases,  and  the 
case  of  Lane  v.  Atlantic  Works,  iii  Mass.  136,  of  the  latter. 
It  is  clear  that  the  plaintiff  Rachel  was  in  the  exercise  of  due 
care.  But  assuming  that  the  reel  was  left  in  the  highway^ 
and  that  that  was  some  evidence  of  negligence,  we  think  that 
such  negligence  was  the  remote,  and  not  the  direct  and  proxi- 
mate, cause  of  the  plaintiff  Rachel's  injury.  The  material 
facts,  with  the  inferences  to  be  drawn  from  them,  are  not  in 
dispute,  and  in  such  a  case  the  question  of  remote  or  proxi- 
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mate  cause  is  one  of  law  lor  the  court.  Stoue  v.  B.  &  A.  R. 
Co.,  171  Mass.  543,  51  N.  E.  i,  41  L.  R.  A.  794;  McDonald 
V.  Snelling,  14  Allen,  290,  299,  92  Am.  Dec.  768;  Hobbs  v. 
London  Southwestern  R.  Co.,  L.  R.  (187s)  10  Q.  B.  111-122. 
The  defendant's  servants  left  the  reel  in  a  secure  position, 
lying  on  its  side  in  the  grass,  outside  the  traveled  part  of  the 
street,  and  not  in  immediate  proximity  of  it.  As  the  reel 
was  left,  it  was  entirely  safe.  It  was  not  possible  for  a  slight 
or  accidental  movement  to  set  it  in  motion  so  as  to  injure 
others,  as  in  the  case  of  Lane  v.  Atlantic  Works,  supra.  The 
reel  was  large  and  cumbersome,  and  required  active  effort 
on  the  part  of  a  number  of  children  to  move  it  from  the  place 
where  it  had  been  left  onto  the  traveled  part  of  the  high- 
way, and  set  it  in  motion.  And  in  order  to  injure  the  plain- 
tiff or  any  other  traveler  on  the  highway,  it  was  necessary 
that  it  should  be  set  in  motion  at  a  time  when  the  plaintiff  or 
other  travelers  were  passing  along  the  highway.  In  other 
words,  in  order  to  render  the  defendant  liable,  it  must  appear 
not  only  that  it  should  have  anticipated  that,  in  the  ordinary 
course  of  events,  school  children  would  take  the  reel  from 
the  position  where  it  had  been  securely  left,  outside  the 
traveled  part  of  the  road,  but  that  they  would  set  it  in  motion 
on  the  highway  under  such  circumstances  that  it  was  liable 
to  injure  a  traveler  thereon.  It  seems  to  us  that,  conceding 
that  there  was  evidence  of  negligence  on  the  part  of  the  de- 
fendant in  leaving  the  reel  where  its  servants  did,  they 
could  not  be  required  to  anticipate  that  this  would  happen  in 
the  ordinary  course  of  events,  and  therefore  that  the  negli- 
gence was  too  remote.     See  Speaks  v.  Hughes  (1904)  i  K.  B. 

138. 
Exceptions  overruled. 


ILLINOIS  CENT.  R.  CO.  v.  McINTOSH. 

(Court  of  Appeals  of  Kentucky,  May  5, 1904.) 

[80  8.  W.  Rep.  496.] 

Appeal — Continuance — Surprise — Presumption. 

It  will  be  presumed  on  appeal  that  it  was  proper  to  refuse  defendant 
a  continuance  souf^ht  on  the  ground  of  surprise,  in  that  in  ruling  on  a 
demurrer  to  the  petition  the  court  had  indicated  a  different  ground  of 
liability  from  that  on  which  it  proposed  to  submit  the  case  to  the  jury, 
where  there  is  nothing  in  the  record  to  show  defendant  was  misled  by 
the  ruling  on  the  demurrer. 

Accident  at  Crossing— Injury  to  Sectionman  on  Hand  Car — Signals — 
Application  of  Statute.* 
Kj.  St.  1903,  §§  786,  466,  requiring  locomotives  to  sound  a  whistle  and 
ring  a  bell  on  approaching  highway  crossings,  and  authorizing  a  re- 
covery of  damages  by  persons  injured  by  a  failure  to  do  so,  protect 

*As  to  whether  it  is  negligence  to  fail  to  give  crossing  signals  where 
the  accident  was  not  at  crossing,  see  foot-note  appended  to  Mitchell  v. 
Union  Terminal  Ry.  Co.  (Iowa),  10  R.  R.  R.  75,  33  Am.  &  ^ng,  R.  Cas., 
N.  8.,  75,  where  all  the  preceding  authorities  in  this  series  are  collected 
or  referred  to. 
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section  men  on  a  hand  car  near  a  highway  crossing  which  a  locomotive 
is  approach inpf. 

Injury  to  Sectionman  on  Hand  Car — Collision — Assumption  of  Risk. 

A  sectionman  does  not  assume  the  risk  of  a  collision  of  his  hand  car 
with  a  train,  induced  by  the  foreman's  going^  forward  from  a  station  on 
the  train's  time,  instead  of  waiting  there  for  it  to  pass. 

Same — Contributory  Negligence— Question  for  Jury. 

Kvidence  in  an  action  by  a  sectionman  for  injuries  in  removing  a 
hand  car  from  the  tnick  to  avoid  a  collision  with  a  train  held  to  require 
submitting  the  question  of  contributory  negligence  to  the  jury. 

Same — Proximate  Cause. f 

Also  to  require  submitting  to  the  jury  the  question  of  whether  the  in- 
jury was  the  proximate  result  of  the  foreman's  negligence  in  running 
on  the  train's  time. 

Seme — Gross  Negligence— Question  for  Jury. 

Also  to  require  submitting  to  the  jury  the  question  of  the  foreman's 
gross  negligence  in  running  on  the  train's  time. 

Instruction — Waiver  of  Defects. 

Where  a  defendant  understands  from  the  court's  ruling  on  a  demur- 
rer to  the  petition  that  its  liability  is  rested  solely  on  a  certain  ground, 
its  introduction  of  evidence  will  not  be  deemed  a  waiver  of  defects  in 
alleging  another  ground  of  liability. 

Injury  to  Sectionman  on  Hand  Car^-Threatened  Collision — Strain  In 
Removing  Hand  Car— Proximate  Cause — Pleading. 
In  a  sectionman's  action  for  injuries  in  removing  a  hand  car  from 
the  track  to  avoid  a  collision  with  a  train  in  the  neighborhood  of  a 
highway  crossing,  plaintiif  alleged  negligence,  in  that  the  train  was 
being  run  in  a  rapid,  reckless,  and  dangerous  manner,  and  "without 
giving  proper  signals :"  held  insufficient  to  warrant  an  instruction  that 
if  the  train  approached  the  crossing  without  whistling  or  ringing  the 
bell,  whereby  the  hand  car  was  led  into  dangerous  proximity  to  the 
train,  etc.,  such  failure  was  the  proximate  cause  of  plaintiff's  injury. 

Same— Seme — Same— Failure  to  Qive  Crossing  Signals— Negligence 
of  Section  Foreman— Proximate  Cause.f 
A  train's  failure  to  give  the  statutory  signals  on  its  approach  to  a 
highway  crossing  is  not  the  proximate  cause  of  injuries  to  a  sectionman 
in  removing  a  loaded  hand  car  from  the  track  to  avoid  a  collision,  where 
the  presence  of  the  hand  car  in  the  neighborhood  was  due  to  the  section 
foreman's  negligence  in  running  on  the  train's  time. 

Appeal  from  Circuit  Court,  Hopkins  County. 
''To  be  oflBcially  reported." 

Action  by  Charles  Mcintosh  against  the  Illinois  Central 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Gordon,  Gordon  &  Cox,  Pirtle  &  Trabue,  and  J.  M.  Dickin- 
son, for  appellant. 

Fox  &  Morrow  and  C.  J.  Waddill,  for  appellee. 

HOBSON,  J.  Appellee,  Charles  Mcintosh,  was  in  the 
service  of  appellant  as  a  laborer  in  a  section  gang  working 
under  a  foreman  named  Monroe  Ray,  who  had  charge  of  the 
{orce.  On  or  about  November  7,  igoi,  they  were  working 
above  llsey,  a  station  on  the  road.     After  dinner  the  fore- 

tFor  all  the  preceding  authorities  in  this  series  on  the  subject  of  what 
constitutes  the  proximate  cause,  see  foot-note  appended  to  Haley  v,  St. 
Louis  Transit  Co.  (Mo.)>  12  R.  R.  R.  142,  35  Am.  A  Bng.  R.  Cas.,  N.  8., 
142. 
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man  ordered  the  men  to  pnt  the  hand  car  on  the  track,  say- 
ing they  had  to  so  to  Ilsey.  They  went  down  to  Boztown, 
and  there  stopped  a  minnte  or  two  while  he  went  into  a 
store.  When  he  came  oat  of  the  store  and  got  on  the  car, 
he  directed  them  to  pall  oat.  This  they  did,  and  when  they 
had  gone  a  short  distance,  as  they  roanded  a  carve,  they  saw 
a  freight  train  approaching  them,  aboat  7S  or  loo  yards  ofi. 
They  all  jamped  from  the  car.  The  foreman  ordered  the  car 
to  be  taken  ofi  the  track.  There  are  foar  handholds  on  the 
car,  for  foar  men  to  take  hold  of  it.  Appellee  and  three 
other  men  took  hold  of  the  car,  as  ordered  by  the  foreman, 
and  quickly  got  it  ofi  the  track  as  the  engine  came  right  be- 
side them.  The  car  had  on  it  two  or  three  jacks,  twelve  or 
fifteen  tamping  picks,  about  the  same  number  of  shovels, 
two  or  three  claw  bars,  two  or  three  line  bars,  dinner 
backets,  and  other  things.  The  usual  way  of  moving  the 
hand  car  from  the  track  was  to  unload  it,  and  then  take  the 
car  ofi,  but  on  this  occasion  they  had  to  take  the  car  ofi  with 
the  load  on  it,  to  prevent  collision  with  the  train,  and  hardly 
had  time  to  get  it  ofi  in  that  way.  They  also  had  to  lift  it 
up  very  hurriedly,  and  move  ofi  with  it  quickly,  to  avoid  the 
collision.  In  doing  this,  appellee,  Mcintosh,  was  badly 
ruptured,  and  his  capacity  to  labor  was  seriously  impaired. 
He  also  sufiered  pain  and  lost  time  while  suffering  from  the 
injury.  The  train  was  on  time,  and  the  section  foreman  was 
running  on  the  time  of  the  train.  There  was  a  public  road 
crossing  a  few  rods  west  of  them,  over  which  the  train 
passed  as  it  approached  them;  and  it  failed  to  whistle  or  give 
the  statutory  signal  for  the  road  crossing,  by  reason  of  which 
its  presence  was  unknown  to  the  men  on  the  hand  car  until 
they  rounded  the  curve  and  were  very  near  jt.  Mcintosh  filed 
suit  to  recover  for  his  injuries,  alleging  negligence  on  the  part 
of  the  section  foreman  and  also  on  the  part  of  he  trainmen. 
The  proof  introduced  on  the  trial  by  him  tended  to  show  the 
facts  above  stated.  The  evidence  for  the  defendant  tended 
to  show  that  his  injuries  were  not  as  serious  as  claimed  by 
him,  and  that  the  proper  signals  were  given  for  the  crossing 
by  the  engineer  as  the  train  approached  it.  The  jury  found 
for  the  plaintifi  in  the  sum  of  ^50. 

At  the  conclusion  of  the  plaintifi's  evidence  the  defendant 
moved  the  court  to  instruct  the  jury  peremptorily  to  find  for 
it.  The  court  overruled  the  motion  r  holding  that  the  sole 
ground  upon  which  he  would  submit  the  issue  was  as  to 
whether  or  not  ''it  was  negligence  for  the  freight  train  to 
approach  the  public  crossing  at  the  same  time  the  sectionmen 
did,  without  giving  the  statutory  warning."  The  defendant 
then  announced  that  it  was  surprised,  and  was  unprepared  to 
meet  the  case  on  these  views,  and  moved  the  court  to  set 
aside  the  swearing  of  the  jury  and  grant  it  a  continuance, 
which  motion  the  court  overruled.  The  ground  of  this 
motion,  as  we  are  informed  in  the  brief,  was  that,  in  over- 
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ruling  the  demurrer  to  the  petition  filed  by  the  defendant,  the 
court  had  held  the  petition  good,  on  the  ground  of  the  negli- 
gence charged  in  the  part  of  tte  section  boss,  and  the  defend- 
ant bad  prepared  its  case  only  on  this  ground.  But  there  is 
nothing  in  the  record  showing  that  the  court  had  misled  the 
defendant  in  any  way  in  its  ruling  on  the  demurrer  at  the 
previous  term,  and,  in  the  absence  of  evidence,  we  must  pre- 
sume that  he  ruled  correctly  in  overruling  the  motion  to  set 
aside  the  swearing  of  the  jury  or  continue  the  case.  The 
defendant  made  no  showing  that  any  proof  could  be  had  if 
the  case  was  continued  which  it  did  not  then  have,  and  no 
aflSdavit  was  filed  to  show  that  the  ends  of  justice  required  a 
continuance  of  the  case. 

At  the  conclusion  of  the  evidence  the  court  refused  the  fol- 
lowing instruction  asked  by  the  plaintiff:  ''The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
the  section  boss,  Monroe  Ray,  by  gross  negligence  ordered 
the  hand  car  to  be  run  from  the  place  of  work,  near  Box- 
town,  to  Ilsey,  without  proper  precaution  to  protect  bis  crew 
from  collision  with  trains,  and  if  they  further  believe  from 
the  evidence  that  Charles  Mcintosh  was  with  said  crew,  and 
that  be  was  injured  in  a  reasonable  efiort  to  remove  said  car 
from  the  track  to  prevent  a  collision  with  a  train,  and  they 
further  believe  from  the  evidence  that  said  injury  was  the 
natural  result  of  the  said  gross  negligence,  then  the  jury  will 
find  their  verdict  for  plaintiff.  'Gross  negligence,' as  here 
used,  means  the  absence  of  slight  care."  He  then  gave  the 
following  instruction,  to  which  the  defendant  objected :  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  engine  mentioned  by  the  witnesses  approached  a 
public  road  crossing  near  where  plaintiff  claims  to  have  been 
injured  without  sounding  its  whistle  or  ringing  its  bell,  and 
that,  by  reason  of  a  failure  of  the  defendant's  employees  in 
charge  of  said  engine  to  either  ring  the  bell  or  blow  the 
whistle  while  approaching  said  crossing,  a  hand  car,  and  sec- 
tionhands  on  same,  ran  into  dangerous  proximity  to  the 
approaching  train,  which  rendered  it  necessary  for  plaintiff 
and  others  to  speedily  remove  said  car  from  the  track,  and 
that  plaintiff,  in  assisting  to  remove  said  car  from  the 
track,  and  while  exercising  ordinary  care  for  his  own  safety, 
was  injured  in  his  person,  or  ruptured,  and  that  such  injury 
wao  the  direct  and  proximate  result  of  such  failure  by  those 
in  charge  of  the  engine  to  blow  the  whistle  or  ring  the  bell 
on  approaching  the  crossing,  then  the  law  is  for  the  plain- 
tiff, and  the  jury  will  so  find." 

It  is  insisted  for  appellant  that,  as  to  a  sectionhand  on  a 
hand  car,  the  failure  of  the  train  to  whistle  at  a  public  cross- 
ing as  required  by  the  statute  is  not  negligence;  that  a  sec- 
tionhand assumes  the  risk  incidental  to  riding  on  hand  cars, 
including  the  risk  of  being  overtaken  by  a  train;  that  the 
peril  of  throwing  off  the  hand  car  was  one  of  the  ordinary 
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risks  of  the  service  which  was  assumed  by  the  plaintiff;  and 
that  the  hernia  suffered  by  him  was  not  the  natural  or  proxi- 
mate result  of  the  negligence  of  the  defendant.  It  is  also 
insisted  that  the  instruction  given  by  the  court  is  not  war- 
ranted by  the  allegations  of  the  petition. 

Section  786,  Ky.  St.  1903,  requires  that  each  locomotive 
shall  have  a  bell  and  whistle,  and  that  outside  of  incor- 
porated towns  the  bell  shall  be  rung  or  whistle  sounded  for  a 
distance  of  at  least  50  rods  from  the  place  where  the  railroad 
crosses  at  grade  any  public  highway,  and  that  the  bell  shall 
be  rung  or  whistle  sounded  continuously  until  the  engine  has 
reached  such  highway  crossing.  Section  793  provides  a  pen- 
alty for  a  violation  of  the  statute,  and,  by  section  466,  a  per- 
son injured  by  violation  of  the  statute  may  recover  from  the 
offender  such  damages  as  he  may  sustain  by  reason  of  the 
violation,  although  a  penalty  for  the  violation  is  thereby 
imposed.  InCahill  v.  Cincinnati,  etc.,  R.  R.,  92  Ky.  34s,  18 
S.  W.  2,  it  was  held  that  the  failure  of  a  railroad  train  to  give 
the  signal  of  its  approach  to  a  public  crossing  is  neglieence, 
as  to  one  at  a  private  crossing  near  by,  and  thus  lawfully 
upon  the  track.  This  case  has  been  followed  in  the  subse- 
quent cases,  and  the  principle  thus  decided  seems  to  apply 
equally  to  persons  on  a  hand  car,  rightfully  using  the  track, 
as  to  one  on  a  private  crossing.  L.  &  N.  R.  R.  Co.  v.  Sur- 
vant,  44  S.  W.  88,  19  Ky.  Law  Rep.  1576;  L.  &  N.  R.  R.  v. 
Bodine,  59  S.  W.  740,  23  Ky.  Law  Rep.  147;  Wilmuth's 
Adm'r  v.  I.  C.  R.  R.,  76  S.  W,  193,  25  Ky.    Law   Rep.  671, 

A  sectionhand  assumes  the  risks  incidental  to  riding  on  a 
hand  car  where  ordinary  care  is  used  in  its  management, 
but  he  does  not  assume  the  risk  incidental  to  the  gross  neg- 
ligence of  the  section  foreman  in  running  the  hand  car.  It 
is  the  duty  of  the  section  foreman  not  to  expose  his  men  to 
risks  of  collisions  with  trains,  thus  imperiling  their  lives, 
without  exercising  proper  precautions  for  their  safety.  In 
the  case  before  us  he  was  running  on  the  time  of  the  freight 
train.  Me  stopped  at  Boxtown,  and,  without  taking  any  pre- 
cautions for  the  safety  of  his  men,  instead  of  waiting  there 
for  the  train  to  pass,  went  on  until  he  met  the  train.  Such 
conduct  warranted  the  jury  in  finding  him  guilty  of  gross 
negligence,  and,  while  the  sectionmen  assume  all  risks  inci- 
dental to  ordinary  negligence  on  his  part,  the  company  is 
liable  for  his  gross  negligence.  L.  &  N.  R.  R.  v.  Collins,  63 
Ky.  114,  87  Am.  Dec.  486;  Illinois  Cent.  R.  R.  v.  Coleman, 
59  S.  W.  13,  22  Ky.  Law  Rep.  878;  Cincinnati,  etc.,  R.  R.  v. 
Cook's  Adm'r,  113  Ky.  162.  67  S.  W.  382. 

In  Long's  Adm'r  v.  Illinois  Central  Railroad,  68  S.  W.  I095» 
24  Ky.  Law  Rep.  567,  58  L.  R.  A.  237,  it  was  held  that 
where  the  section  foreman  ordered  his  men  to  proceed  with 
the  hand  car,  and  one  of  them  was  killed  in  a  collision  by 
reason  of  his  negligence,  there  could  be  a  recovery,  although 
he  knew  they  were  running  upon  the  time  of  the  train.     The 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       743 

lUinois  Cent.  R.  Co.  v.  Mcintosh 

court  said:  "The  section  foreman  under  whose  direction  he 
worked  represented  the  master,  and  it  was  Long's  duty  to  obey 
bis  orders  in  the  usual  course  of  business.  When  be  received 
an  order,  it  was  not  his  duty  to  sit  in  judgment  upon  its 
propriety,  or  to  enter  into  a  discussion  with  him  as  to  the 
facts  upon  which  it  was  based.  He  had  a  right  to  presume 
that  improper  orders  would  not  be  given,  and  to  assume  that 
the  section  foreman  would  not  direct  him  to  take  risks  that 
were  improper.  If  he  was  injured  while  obeying  the  orders  of 
his  superior,  and  by  reason  of  his  negligence,  he  may  re- 
cover, unless  the  risk  was  such  that  a  person  of  ordinary 
prudence,  situated  as  Long  was,  would  not  have  taken  it." 
The  court  adheres  to  the  rule  thus  laid  down.  In  that  case 
Long  was  killed,  and  there  might  be  a  recovery  under  the 
statute  for  his  death  if  only  ordinary  negligence  was  shown. 
But  in  this  case,  as  death  did  not  result,  and  the  common-law 
rule  declared  by  the  court  has  not  been  changed  by  statute 
in  cases  where  death  does  not  result,  there  can  be  no  re- 
covery on  account  of  the  negligence  of  the  section  boss  in 
operating  the  hand  car  unless  gross  negligence  is  found. 
The  ordinary  way  of  taking  the  hand  car  from  the  track  was 
to  unload  it  and  then  lift  it  off.  In  the  case  at  bar,  by  reason 
of  the  proximity  of  the  train,  there  was  no  time  to  unload 
the  band  car;  and,  when  the  section  boss  gave  the  order  to 
take  it  ofi  the  track,  it  was,  under  the  circumstances,  an 
order  to  take  it  ofi  as  it  was,  without  unloading  it,  and  to 
take  it  ofi  quick,  before  the  train  reached  it.  It  is  a  matter 
of  common  knowledge  that  hernia  is  liable  to  be  produced  by 
a  sudden,  violent  strain;  and  the  removal  of  the  hand  car, 
loaded  as  it  was,  quickly  from  the  track,  would  naturally 
cause  such  a  strain,  especially  as  theie  were  only  four  hand- 
holds on  the  car  for  four  men  to  lift  it.  The  emergency 
requiring  this  strain  which  brought  about  the  injury  to  appel- 
lee was  due  to  the  negligence  of  the  foreman,  as  well  as  to 
the  want  of  signals  of  the  approach  of  the  train.  In  I.  C.  R. 
R.  V.  Langan,  76  S.  W.  32,  25  Ky.  Law  Rep.  500,  it  was  held 
that  it  is  the  duty  of  the  railroad  company  to  furnish  its  em- 
ployees engaged  in  handling  heavy  weights  adequate  assistance 
to  enable  them  to  handle  the  weight  with  safety.  In  view  of 
the  emergency  that  was  presented,  and  the  consequences  that 
might  have  ensued  to  the  train,  and  to  themselves  from  a 
collision  by  the  train  with  the  hand  car,  it  was  a  question  for 
the  jury  whether  appellee  exercised  such  care  as  might  be  ordi- 
narily expected  of  a  person  of  usual  prudence,  situated  as  he 
was,  and  whether  the  injury  that  resulted  to  him  in  obeying 
the  order  of  his  superior  was  the  natural  and  proximate  re- 
sult of  the  negligence  of  the  defendant  above  referred  to. 
The  order  of  the  boss  was  in  effect  an  order  to  each  of 
the  men  to  remove  the  hand  car  from  the  track,  and  it  was  the 
duty  of  each  of  them,  not  to  wait  for  another,  but  to  seize  the 
handhold  nearest  to  him,  and  obey  the  order,   to  avoid  a 
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collisioo.  The  circuit  coart  erred  in  not  submitting  to  the 
jury  the  question  of  gross  negligence  on  the  part  of  the  sec- 
tion boss,  as  above  defined. 

It  remains  to  determine  whether  the  allegations  of  the  pe- 
tition are  sufficient  to  warrant  the  instruction  given  by  the 
court  as  to  negligence  on  the  part  of  the  trainmen.  In  the 
original  petition  the  plaintiff  alleged  that  his  injury  was 
proximately  caused  by  the  gross  negligence  of  the  defendant's 
section  boss  in  the  operation  of  the  hand  car,  and  by  the 
gross  negligence  of  the  trainmen  in  the  operation  of  the 
engine  and  train  approaching  them.  The  defendant  entered 
a  motion  that  he  make  his  petition  more  specific,  and,  this 
being  sustained,  he  filed  an  amendment;  alleging,  as  to  the 
train,  that  it  was  at  the  time  being  run  in  a  rapid,  reckless, 
negligent,  and  dangerous  manner,  and  without  giving  proper 
signals.  The  defendant  filed  a  general  demurrer  to  the  peti- 
tion, which  was  overruled,  and,  without  further  motion,  filed 
an  answer  controverting  its  allegations.  On  the  trial,  with- 
out objection,  proof  was  given  by  the  plaintiff  as  to  the  loca- 
tion of  the  crossing,  and  as  to  whether  or  not  the  train  gave 
the  statutory  signals  as  it  approached  it.  The  rule  in  this 
court  is  that  where  a  matter  is  defectively  alleged,  and  evi- 
dence is  given  on  it  by  both  the  parties,  without  objection, 
on  the  trial,  the  court  will  treat  the  defective  averment  as 
cured  by  the  proof.  We  would  apply  this  principle  here,  bat 
for  the  motion  and  statement  made  by  the  defendant  at  the 
close  of  the  plaintiff's  evidence,  which  shows  that  it  did  not 
understand  that  the  case  was  rested  on  this  ground,  and  was, 
in  effect,  an  objection  to  the  evidence.  The  allegation  that 
the  train  was  run  without  proper  signals  was  a  mere  con- 
clusion of  law.  A  denial  of  it  raised  no  issue  of  fact  to  be 
determined.  Appellee  cannot  complain  of  the  speed  of  the 
train.  The  petition  should  have  charged  that  the  crossing 
was  a  public  one,  sufficiently  near  by  for  the  signals  there  to 
have  apprised  the  men  on  the  hand  car  of  the  approach  of 
the  train  in  time  to  have  avoided  the  disaster,  and  should 
have  stated  facts  showing  that  the  statutory  requirement  as 
to  signals  was  not  complied  with.  In  the  condition  of  the 
pleadings,  instruction  i  should  not  have  been  given.  There 
is  another  objection  to  this  instruction.  The  failure  of  the 
trainmen  to  whistle  at  the  crossing  was  not  the  proximate 
cause  of  the  plaintiff's  injury,  although  it  was  a  link  in  the 
chain  of  circumstances  causing  it.  If  the  foreman  had  not 
run  his  hand  car  negligently  on  the  time  of  the  train,  there 
would  have  been  no  trouble  from  the  failure  to  give  signals 
of  the  approach  of  the  train  to  the  crossing.  On  the  other 
hand,  if  these  signals  had  been  given,  the  consequences  of  his 
negligence  might,  perhaps,  have  been  avoided.  If  the  train 
bad  struck  the  hand  car  and  injured  the  plaintiff  from  either 
of  these  causes,  he  would  have  a  right  of  action,  or  if,  in 
jumping  out  of  the  way,  he  had  ruptured  himself,   when 
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placed  in  peril  either  by  the  grross  negligence  of  bis  foreman, 
or  by  the  negligence  of  the  trainmen  in  not  giving  the  sig- 
nal, he  might  recover.  But  in  the  case  at  bar  he  got  ofi  the 
hand  car  after  it  was  stopped,  and,  if  nothing  more  had 
occurred,  he  would  not  have  been  injured.  His  injury  was 
due,  as  one  of  bis  witnesses  expressing  it,  to  the  fact  that 
they  had  to  throw  the  hand  car  right  ofi,  and  just  had  time 
to  get  out  of  the  way  when  the  train  dashed  by.  This  was 
done  at  the  order  of  the  section  boss,  given  after  the  train 
had  passed  the  crossing,  and  it  would  seem  that  the  rupture 
of  the  plaintiff  might  not  have  occurred  but  for  the  car's 
being  loaded.  The  order  of  the  section  boss  for  them  to 
throw  the  car  off  was  proper,  to  avoid  a  collision;  but  if,  by 
reason  of  the  emergency  thus  negligently  produced,  the 
plaintiff  was  injured  in  obeying  the  order  of  the  section  boss, 
to  prevent  a  collision  or  loss  of  life  or  property,  and  his  in- 
jury was  the  proximate  result  of  his  obeying  the  order  of  his 
boss,  and  was  not  due  to  negligence  on  his  part  in  overstrain- 
ing himself  to  get  the  car  ofi,  of  which  the  jury  are  to  judge, 
he  may  recover. 

On  the  return  of  the  case  to  the  circuit  court,  the  plaintiff 
will  be  allowed  to  amend  his  petition,  and  on  another  trial 
the  court,  in  lieu  of  the  two  instructions  quoted,  will  give 
one  instruction  as  herein  indicated. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  and 
further  proceedings  consistent  herewith. 


BIRMINGHAM  S.  R.  CO.    v.   GUNN. 
(Supreme  Court  of  Alabama,  July  21,  1904.) 

[37  So.  Rep.  329.] 

Death— Willfulness—Pleading— Acts  of  Corporations— Proof. 

In  an  action  for  death  ag'ainat  a  railway  company,  an  averment  that 
defendant  wantonly  or  intentionally  caused  the  death  of  plaintiff's 
intestate  by  wantonly  or  intentionally  causincr  one  or  more  of  said  cars 
to  run  upon  or  ag^ainst  plaintiff's  intestate,  chargfes  the  wantonness 
against  the  corporation  as  distinguished  from  the  wrong*  of  its  servant, 
and  is  unsustained  without  evidence  that  the  corporation  committed,  or 
actually  participated  in  the  commission  of,  the  wrongful  act  averred. 

Appeal  from  Circuit  Court,  Jefferson  County;  A.  A.  Cole- 
man, Judge. 

Action  by  William  D.  Gunn,  administrator  of  the  estate  of 
Etbridge  Nunnlee,  against  the  Birmingham  Southern  Rail- 
way Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.     Reversed. 

A.  G.  &  E.  D.  Smith,  for  appellant. 
Bowman,  Horsh  &  Beddow,  for  appellee. 

SHARPE,  J.     This  cause  was  tried  upon  the  fourth  count 
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of  the  complaint,  and  upon  no  other.  In  that  count  the 
wrong  averred  is  that  '^defendant  wantonly  or  intentionally 
caused  the  death  of  plaintiff's  intestate  by  wantonly  or  inten- 
tionally causing  one  or  more  of  said  cars  to  run  upon  or 
against  plaintifi's  intestate/'  etc.  In  City  Delivery  Co.  v. 
Henry  (decided  at  last  term)  34  South.  389.  this  court, 
through  its  chief  justice,  said  of  a  similar  charge  made 
against  a  corporation:  ''We  see  no  escape  from  the  con- 
clusion that  the  wantonness,  willfulness,  and  intentional 
wrong  thus  averred  are  the  wantonness,  willfulness,  or  evil 
intention  itself,  as  contradistinguished  from  the  wrong  of 
the  servant  only,  for  the  consequences  of  which  the  defend- 
ant is  responsible  merely  because  of  its  relation  of  em- 
ployer," etc. ;  and  it  was  held  the  action  was  in  trespass,  and 
that  to  sustain  such  an  averment  ''proof  of  actual  participa- 
tion on  the  part  of  the  defendant  in  the  damnifying  act  was 
essential."  In  this  cause  there  was  no  evidence  that  the 
defendant  corporation  itself  committed  or  actually  partici- 
pated in  the  commission  of  a  wrong  such  as  is  averred  in  the 
fourth  count.  Therefore,  and  on  the  authority  of  the  decision 
above  referred  to,  together  with  that  rendered  in  Southern 
Bell  Telephone  Co.  v.  Francis,  109  Ala.  224,  19  South,  i,  31 
L.  R.  A.  193,  55  Am.  St.  Rep.  930,  and  Southern  Ry.  Co.  v. 
Yancy  (in  MSS.)  37  South. — ,  it  must  be  held  that  there 
was  error  in  the  refusal  of  the  general  affirmative  charge  re- 
quested by  the  defendant. 

In  view  of  the  character  of  the  complaint  and  of  the  evi- 
dence, it  seems  unnecessary  to  consider  other  questions 
raised  by  the  record. 

Reversed  and  remanded. 


DUNG  AN  V.  WIIyMINGTON  CITY  RY.  CO. 
(Superior  Court  of  Delaware,  New  Castle,  Dec.  4, 1903.) 

[58  Atl.  Rep.  868.] 

• 

Street  Railways— Colli eion  with  Team— Duty  in  Approaching  Cross- 
ing.* 
The  motonnan  of  a  street  car,  and  likewise  the  driver  of  a  team,   in 
approaching^  a  crossing^,  must,  where  the  line  of  vision  is  obstructed,  use 
increased  care  and  caution  in  porportion  to  such  conditions. 

Action  on  the  case  by  James  H.  Dungan  against  the  Wil- 
mington City    Railway  Company.     Verdict  for  defendant. 

Argued  before  LORE,  C.  J.,  and  SPRUANCE  and 
GRUBB.  JJ. 

Howell  S.  England,  for  plaintiff. 

Walter  H.  Hayes  and  George  N.  Davis,  for  defendant. 

*A8  to  the  mutual  rights  and  obligations  of  street  railways  and  other 
users  of  streets,  see  foot-note  appended  to  Mathiesen  v,  Omaha  St.  Ry. 
Co.  (Neb.),  11  R.  R.  R.  777,  34  Am.  &  EJng.  R.  Cas.,  N.  S.,  777 ;  foot-note 
appended  to  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R.  R.  R.  442, 34  Am. 
&Eng.  R.  Cas.,  N.  S.,  442. 
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SPRUANCE,  J.  (charging  the  jury).  This  action  was 
brought  by  James  H.  Dungan,  the  plaintiff,  against  the  Wil- 
mington City  Railway  Company,  the  corporation  defendant* 
to  recover  damages  for  loss  and  injury  of  the  plaintiff's  horse« 
carriage,  and  certain  other  property,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  company. 

On  the  loth  or  nth  of  September,  1902 — the  precise  day 
being  immaterial — the  carriage  of  the  plaintiff,  driven  by  his 
wife,  was  going  easterly  on  Chestnut  street,  and  an  electric 
car  of  the  defendant  was  going  southerly  on  Monroe  street, 
when  a  collision  occurred  between  said  car  and  carriage  at 
the  junction  of  the  said  streets.  The  plaintiff  claims  that  the 
driver  of  the  carriage  was  exercising  due  care  and  diligence, 
and  that  the  collision  was  occasioned  solely  by  the  negli- 
gence of  the  servant  of  the  defendant  in  charge  of  the  car, 
which  the  plaintiff  alleges  was  running  at  a  high  and  dan- 
gerous speed,  and  without  due  and  timely  notice  or  warning 
of  its  approach  by  bell,  gong,  or  otherwise.  The  defendant 
claims  that  the  car  was  running,  at  a  moderate  and  proper 
speed,  that  due  and  timely  warning  of  its  approach  was  given 
by  ringing  its  bell  or  gong,  that  the  motorman  was  competent 
for  the  service  in  which  be  was  engaged,  and  that  he  made 
every  effort  in  his  power  to  stop  the  car  as  soon  as  the  car- 
riage was  discovered,  and  that  he  exercised  due  and  proper 
diligence,  and  that  the  collision  was  not  caused  by  the  negli- 
gence of  the  defendant  or  its  servant,  but  was  caused  solely 
by  the  negligence  of  the  driver  of  the  plaintiff's  carriage. 

Chestnut  and  Monroe  streets  are  public  streets  of  the  city 
of  Wilmington.  The  defendant  company  has  the  right  to  use 
Monroe  street  for  the  operation  of  its  railway  thereon,  and 
the  public  have  the  right  to  use  both  of  the  said  streets  for 
the  ordinary  purposes  of  a  public  highway.  The  right  of 
each  must  be  exercised  with  due  regard  to  the  right  of  the 
other,  and  the  right  of  each  must  be  exercised  in  a  reasonable 
and  careful  manner,  so  as  not  unreasonably  to  abridge  or 
interfere  with  the  right  of  the  other.  There  can  be  no  re- 
covery in  this  case  unless  the  injury  to  the  plaintiff's  property 
was  occasioned  by  the  negligence  of  the  defendant  company. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonably 
prudent  and  careful  person  would  exercise  under  similar  cir- 
cumstances. Negligence  on  the  part  of  the  motorman  of  the 
colliding  car  would  be  the  negligence  of  the  defendant  com- 
pany; and  negligence  on  the  part  of  the  plaintiff's  wife,  the 
driver  of  the  carriage,  would  be  the  negligence  of  the  plain- 
tiff. Negligence  is  not  presumed,  but  must  be  proved,  and 
the  burden  of  proving  it  is  upon  the  party  by  whom  it  is 
alleged.  In  the  joint  use  of  a  public  street  by  ordinary 
vehicles  and  electric  cars,  those  in  charge  of  each  are 
required  to  exercise  due  and  proper  care  to  avoid  collisions. 
What  is  due  and  proper  care  depends  upon  the  facts  and  cir- 
cumstances of  each  case.     Where  there  is  more  than  ordinary 
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danger,  a  proportionate  increase  of  care  and  diligence  is 
risquired  of  both.  In  approaching  the  crossing  of  a  street  in 
general  use  by  the  public,  increased  care  should  be  exercised 
by  the  person  in  charge  of  the  car  to  avoid  collision  with 
persons  or  vehicles  who  may  be  traveling  on  such  street. 
He  should  not  approach  such  crossing  at  a  dangerous  speed, 
or  without  giving  due  and  timely  warning  of  his  approach ; 
and  if  his  view,  or  the  view  of  travelers  on  the  street  he  is 
approaching,  is  obstructed  by  buildings,  fences,  or  otherwise, 
bis  care  and  diligence  should  be  increased  in  proportion  to 
such  conditions.  If  he  fails  to  use  the  care  and  diligence 
which  is  reasonable  under  the  ':ircumstancea,  the  company  is 
guilty  of  negligence.  A  person  in  charge  of  a  vehicle 
approaching  a  railway  crossing  is  bound  to  the  reasonable  use 
of  his  senses  for  the  prevention  of  accident,  and  also  to  the 
exercise  of  such  reasonable  caution  as  ordinarily  careful  and 
prudent  persons  would  exercise  in  like  circumstances.  A 
person  approaching  a  railway  crossing  with  which  be  is 
familiar  is  bound  to  avail  himself  of  his  knowledge  of  the 
locality,  and  act  accordingly.  If,  as  he  approaches  the  cross- 
ing, his  line  of  vision  is  unobstructed,  he  is  bound  to  look 
for  approaching  cars,  and  if  his  line  of  vision  is  obstructed 
be  should  exercise  increased  care  and  caution  in  proportion 
to  such  conditions.  The  motorman  and  the  driver  of  the 
carriage  had  each  the  right  to  presume  that  the  other  would 
act  as  a  reasonable  person,  under  all  the  circumstances  of  the 
occasion,  until  the  contrary  appeared. 

If  the  injury  to  the  plaintiff's  property  was  caused  by  the 
negligence  of  the  defendant's  servant,  without  negligence  on 
the  part  of  the  driver  of  the  plaintiff's  carriage,  your  verdict 
should  be  for  the  plaintiff;  but,  if  such  injury  was  caused  by 
the  concurrent  negligence  of  both  parties,  the  plaintiff  would 
be  guilty  of  contributory  negligence,  and  your  verdict  should 
be  for  the  defendant,  as  the  law  in  such  case  does  not  weigh 
and  balance  the  degree  of  negligence  or  responsibility 
attributable  to  each  party.  Your  verdict  should  be  for  that 
party  in  whose  favor  is  the  preponderance  or  greater  weight 
of  the  evidence.  If  your  verdict  should  be  for  the  plaintiff, 
it  should  be  for  such  sum  as  will  compensate  him  for  the 
injury  to  his  property  as  shown  by  the  evidence. 

Verdict  for  defendant. 
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WAGNER  V.   CHICAGO  &  N.  W.  RY.  CO. 

(Snpreme  Conrt  of  Iowa,  July  12, 1904. ) 

[100  N.W.  Rep.  332.] 

Railroad — Trespassers— Injuries— Liability.* 

Where  a  boy,  running  after  his  hat,  went  from  the  street  onto  the 
tracks  and  under  the  cars  of  a  railroad,  he  was  a  trespasser  in  the  rail- 
road's yards,  or  at  least  the  railroad's  servants  were  under  no  obligfa- 
tiontokeepa  lookout  for  him,  and  for  his  injuries  and  death  by  the 
moving  of  the  cars  there  could  be  no  recovery,  in  the  absence  of  evidence 
that  the  railroad's  employees  saw  him. 

Appeal  from  District  Court,  Story  County;  George  W. 
Dyer,  Judge. 

Action  at  law  to  recover  damages  caused  by  the  death  of 
plaintiff's  minor  son,  due,  as  is  alleged,  to  the  negligence  of 
the  defendant,  its  servants  and  employees.  Trial  to  a  jury* 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

James  C.  Davis,  for  appellant. 

DEEMER,  C.  J.  Out  of  the  accident  referred  to  in  Wag- 
ner V.  C.  &  N.  W.  R.  R.,  122  Iowa,  360,  98  N.  W.  141,  this 
case  arose.  The  record  is  much  stronger  for  the  defendant 
in  this  case  than  in  that.  A  witness  was  found  who  was 
with  the  little  boy,  Lawrence  Wagner,  when  he  was  killed, 
who  testified  that  he  and  Lawrence  were  upon  the  steps  at 
the  back  end  of  an  ice  wagon  going  down  Locus  street 
toward  the  railway  tracks;  that  when  they  arrived 
near  the  tracks  Lawrence  Wagner's  hat  blew  off,  and 
was  carried  by  the  wind  toward  Grand  avenue;  that 
they  both  jumped  from  the  wagon,  and  Wagner  ran  after  his 
hat;  that  the  hat  blew  under  the  third  car  from  the  south, 
and  that  the  Wagner  boy  crawled  under  after  it,  and  that 
just  as  he  got  under  the  car  it  backed  a  little,  and  ran  over 
him.  It  also  appeared  that  he  ran  on  the  east  side  of  the 
cars,  whicb  were  standing  on  a  side  track,  and  that  he  was 
not  using  the  defendant's  yards  for  the  ordinary  purposes  of 
travel. 

He  was  clearly  a  trespasser  in  these  yards,  or  at  least  the 
defendant's  employees  were  not  bound  to  keep  a  lookout  for 
people  who  might  be  trying  to  catch  hats  which  had  been 
blown  off  by  the  wind.  In  this  case  the  trial  court  should 
have  sustained  defendant's  motion  for  a  directed  verdict. 
There  was  no  evidence  whatever  that  defendant's  employees 
saw  the  boy.  Indeed,  it  is  doubtful  if  he  could  have  been 
seen  by  them  in  time  to  have  stopped  the  train  after  he  had 

*  As  to  whether  it  ia  the  duty  of  a  railroad  company  to  lookout  fot 
trespassing  children  on  or  about  cars,  see  foot-note  appended  to  Wagner 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  11  R.  R.  R.  789, 34  Am.  &  Eng.  R. 
Caa.,  N.  S.,  789. 
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placed  himself  in  a  dangeroaa  situation.  There  was  no  evi- 
dence showing  any  liability  on  the  part  of  the  defendant.  As 
sustaining  our  conclusions,  see  Heiss  v.  R.  R.,  103  Iowa, 
591,  72  N.  W.  787;  Ills.  Cent.  R.  R.  v.  Eicher  (111.)  67  N.  E. 
377;  Mabbott  V.  Ill  Cent.  R.  R.,  116  Iowa,  491,  89  N.  W. 
1076;  A.,  T.  &  S.  F.  R.  R.  V.  Shwindt  (Kan.)  72  Pac.  573- 
Moreover,  the  same  errors  were  committed  in  this  case  as  in 
Wagner  v.  C.  &  N.  W.  R.  R.  Co.,  supra,  and  the  judgment 
must  in  any  event  be,  and  it  is,  reversed. 


CBNTRAIy  OF  GEORGIA.  RY.  CO.  v.  FREEMAN. 

(Supreme  Court  of  Alabama,  July  21, 1904.) 

[37  So.  Rep.  387.] 

Accident  on  Track — Wanton  or  Intentional  Injury— Pleading. 

In  an  action  against  a  railroad  for  injuries  sustained  by  plaintiff, 
counts  charging  that  defendant  wantonly  or  intentionally  caused  an 
engine  to  run  against  plaintiff,  and  that  defendant,  through  its  servant 
or  agent  in  charge  of  the  train,  wantonly  or  intentionally  inflicted  on 
plaintiff  the  injuries  set  out  in  the  complaint  by  wantonly  or  intention- 
ally causing  or  allowing  the  train  to  run  against  plaintiff,  without 
eharacterii&ing  the  act  as  negligent,  or  in  trespass. 

Same— Same — Same— Proof  of  Defendant's  Actual  Participation 
Essential. 
Where  an  action  against  a  railroad  for  injuries  sustained  was  tried 
with  certain  counts  of  the  complaint  failing  to  characterize  the  act  of 
defendant  as  negligence,  but  that  defendant  wantonly  and  inten- 
tionally caused  a  train  to  run  against  plaintiff,  and  through  its  servant 
or  agent  wantonly  or  intentionally  inflicted  the  injuries  set  out  in  the 
complaint,  proof  of  actual  participation  on  the  pairt  of  defendant  in 
the  damnifying  act  was  essential  to  plaintiff's  recovery. 

Sufficiency  of  Evidence. 

Evidence  introduced  to  show  who  did  run  the  train,  or  directed  the 
manner  of  its  running,  or  supplied  the  animus  of  the  act  complained  of, 
having  reference  only  to  the  engineer  or  person  in  the  employ  of  the 
defendant  who  was  on  and  in  the  immediate  control  of  the  train,  waa 
insufficient  to  sustain  plaintiff's  charges. 

Appeal  from  Circait  Court,  Jefferson  County;  A.  A.  Cole- 
man, Judge. 

Action  by  Robert  A.  S.  Freeman  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Loudon  &  Loudon,  for  appellant. 
Bowman  &  Harsh,  for  appellee. 

SHARPE,  J.  On  October  29,  1898,  plaintiff,  while 
attempting  to  walk  across  the  defendant's  railroad  track  in 
Alexander  City,  was  run  upon  and  injured  by  a  locomotive 
drawing  one  of  defendant's  trains.  To  recover  for  the  in- 
jury this  suit  was  commenced  on  October  19,  1899,  by  a  com- 
plaint consisting  of  five  counts.     The  fourth  and  fifth  of  these 
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coants  were  held  bad  on  a  former  appeal.  134  Ala.  354,  32 
Sooth.  778.  After  remandment  of  the  cause,  the  fifth  count 
went  out  on  demurrer,  and  the  complaint  was,  on  October 
2Sf  1902,  amended  by  the  addition  of  the  sixth  count  and  by 
striking  out  part  of  the  fourth.  In  neither  the  fourth  nor  the 
sixth  count  is  the  act  of  running  upon  the  plaintiff  char- 
acterized as  negligent,  but  the  fourth,  as  amended,  avers ''that 
defendant  wantonly  or  intentionally  caused  said  engine  or 
train  to  run  upon  or  against  plaintifi,"  and  the  sixth  avers 
that  ''defendant,  through  its  servant  or  agent  in  charge  or 
control  of  said  train,  wantonly  or  intentionally  inflicted  upon 
plaintiff  the  injuries  and  damages  set  out  in  the  first  count  of 
this  complaint  by  wantonly  or  intentionally  causing  or  allow- 
ing said  train  to  run  upon  or  against  plaintiff,"  etc.  These 
counts  are  in  trespass.  The  only  evidence  introduced  on  the 
trial  as  to  who  ran  the  train,  or  directed  the  manner  of  its 
running,  or  as  to  who  supplied  the  animus  of  the  act  com- 
plained of,  had  reference  to  the  engineer  or  person  in  the 
employ  of  the  defendant  who  was  on  and  in  the  immediate 
control  of  the  train.  In  City  Delivery  Co.  v.  Henry,  139  Ala. 
161,  34  South.  389,  there  were  counts  which  averred  that 
^'the  defendant,  through  its  agent  or  servant,  John  McClary, 
wantonly,  willfully,  or  intentionally  caused  an  ice  wagon  to 
run  against  plaintiff  with  great  force,  thereby  throwing  plain- 
tiff upon  the  ground,  and  inflicting  upon  her  serious  injuries," 
etc.  In  the  opinion  rendered  it  was  said:  "We  see  no 
escape  from  the  conclusion  that  the  wantonness,  willfulness, 
and  intentional  wrong  thus  averred  are  the  wantonness, 
willfulness,  and  evil  intention  of  the  defendant  itself,  as  con- 
tradistinguished from  the  wrong  of  the  servant  only,  for  the 
consequences  of  which  the  defendant  is  responsible  merely 
because  of  its  relation  of  employer  to  McClary.  The  charge 
involves  the  affirmative  participation  of  defendant  in  the  act 
of  driving  the  wagon  against  the  plaintiff,  and  not  merely  the 
defendant's  responsibility  for  the  act  of  its  servant.  It  is,  in 
effect,  to  say  that  the  vehicle  was  run  against  the  plaintiff  by 
the  direction  of  the  defendant.  The  injury  ascribed  to  the 
defendant  is  direct  and  immediate  from  force  supplied  by  it, 
and  not  merely  from  force  applied  by  the  servant  within  the 
scope  of  his  employment.  The  counts  are  in  trespass  for 
the  act  of  the  defendant  itself,  and  not  for  the  unauthorized 
act  of  the  servant  for  which  it  is  responsible.  To  sustain 
them,  the  proof  of  actual  participation  on  the  part  of  the  de- 
fendant in  the  damnifying  act  was  essential.  No  such  proof, 
nor  any  evidence  tending  to  establish  such  participation,  was 
adduced.  The  affirmative  charges  with  hypothesis  requested 
by  defendant  on  the  second  and  fourth  counts  of  the  com- 
plaint should,  therefore,  have  been  given."  That  expres- 
sion and  the  decision  is  in  principle  pointedly  applicable  to 
the  present  case,  and  so  rules  it  as  to  show  there  was  error  in 
refusing  the  general  affirmative  charge  requested  by  defend- 
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aot  on  the  foarth  and  sixth  coants,  for  which  the  jadgment 
must  be  reversed.  For  other  authorities  supporting  this  con- 
clusion, see  Sou.  Bell  Tel.  Co.  v.  Francis,  109  Ala.  224,  19 
South.  I,  31  L.  R.  a.  193,  55  Am.  St.  Rep.  930;  Sou.  Ry. 
Co.  V.  Yancy  (in  MSS.)  37  South.  341. 

On  counts  i,  2,  and  3  of  the  complaintthe  jury  was  charged 
in  favor  of  defendant,  and,  in  view  of  that  fact  and  the 
present  state  of  the  record,  it  seems  unnecessary  to  further 
consider  the  assignment  of  error. 

Reversed  and  remanded. 


BARNUM  V.  GRAND  TRUNK  WESTERN  RY.  CO. 

(Supreme  Court  of  Michigan,  Oct.  4,  1904.) 

[100  N.W.  Rep.  1022.] 

Accident  at  Crossing — Contributory  Negligence— Question  for  Jury. 

In  an  action  ag^ainst  a  railroad  for  tlie  death  of  a  person  at  a  crossing-^ 
evidence  examined,  and  the  question  whether  deceased  was  guilty  of 
contributory  negligence  held  to  be  for  the  jury. 

Same — Negligence — Engine  Baclcing  efter  Passage  of  Train. 

In  an  action  against  a  railroad  for  the  death  of  a  person  by  being' 
struck  by  an  engine  backing  across  a  street  on  which  deceased  was 
driving  in  a  closed  wagon,  and  attempting  to  cross  the  track  just  after 
a  freight  train  going  in  the  same  direction  had  passed,  which  the  loco- 
motive was  backing  out  to  aid  in  crossing  a  gnide,  negligence  of  the 
defendant  cannot  be  inferred  from  the  mere  fact  that  the  engine  im- 
mediately followed  the  train. 

Error  to  Circait  Court,  Genesee  County;  Cbas.  H.  Wis- 
ner,  Judge. 

Action  by  Hartson  G.  Barnum,  administrator  of  the  estate 
of  George  F.  Nixon,  deceased,  against  the  Grand  Trunk 
Western  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

E.  W.  Meddaugh  (Geer  &  Williams,  of  counsel),  for  appel- 
ant. 

Mark  W.  Stevens  (George  W.  Cook,  of  counsel),  for  appek 
lee. 

HOOKER,  J.  Deceased  rode  in  a  closed  wagon  upon  the 
track  of  defendant's  railroad,  immediately  in  front  of  a  loco«- 
motive  which  was  backing  to  the  westward  to  aid  a  freight 
train,  which  had  passed  a  short  time  before,  in  crossing  a 
grade,  and  was  struck  by  said  locomotive,  and  received  in* 
juries  therefrom,  which  caused  his  death  a  day  or  so  later. 
In  this  action,  brought  by  his  administrator,  a  verdict  and 
judgment  were  rendered  for  the  plaintiffs  for  the  sum  of 
$8,710.40,  and  the  defendant  has  brought  the  case  to  this 
court  by  writ  of  error. 

The  negligence  relied  upon  is  stated  in  defendant's  brief  as 
follows:    ''(i)  That  it  failed  to  allow  a  sufBcient  and  reason- 
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able  length  of  time  to  elapse  after  the  freight  train  crossed 
Beach  street  before  the  yard  engine  attempted  to  cross;  that 
the  yard  engine  followed  the  gravel  train  so  closely  that 
travelers  and  vehicles  in  the  vicinity  were  not  given  a  rea- 
sonable opportunity  to  cross;  (2)  that  it  failed  to  station  a 
competent  and  vigilant  person  on  the  west  end  of  the  tender 
to  watch  for  persons  and  vehicles  approaching  the  crossing* 
and  to  warn  them  of  the  approach  of  the  engine;  (3)  that  it 
was  its  duty  to  keep  a  flagman,  or  maintain  ,the  equivalent — 
that  is,  crossing  bells,  etc. — at  the  Beach  street  crossing  to 
warn  travelers  of  the  approach  of  trains,  and  that  it  failed  to 
perform  this  duty ;  (4)  that  it  failed  to  cause  the  engine  bell 
to  ring ;  (s)  that  the  yard  engine  was  running  at  an  exces- 
sive rate  of  speed/' 

Defendant's  counsel  re(](uested  the  court  to  direct  a  verdict 
upon  the  grounds  (i)  that  the  evidence  showed  that  the  de- 
fendant was  not  guilty  of  any  negligence  that  caused  the 
injury;  (2)  that  the  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence.  These  were  refused.  After  the  ren- 
dition of  the  verdict  defendant's  counsel  made  a  motion  for 
a  new  trial  upon  several  grounds;  one  of  them  being  that  the 
verdict  was  contrary  to  the  weight  of  the  evidence.  This 
was  denied;  reasons  being  given  as  required  by  law. 

As  this  last  point  requires  an  examination  of  the  evidence, 
we  will  state  our  conclusions  regarding  it  first,  and  this  will 
require  a  somewhat  detailed  statement  of  the  testimony. 
The  defendant's  railroad  crossed  Beach  street  in  a  direc- 
tion approximately  an  easterly  and  westerly  course,  and  sub- 
stantially at  right  angles.  Within  a  block  east  of  said  street, 
this  railroad  was  crossed  by  the  Pere  Marquette  Railroad, 
which  also  crossed  Beach  street  a  few  rods  south  of  defend- 
ant's track,  going  southwesterly.  There  was  an  electric  bell 
upon  the  crossing  between  the  two  Pere  Marquette  tracks, 
80  arranged  as  to  give  warning  for  both  roads,  and  this  was 
ringing  as  deceased  approached  the  track.  A  switch,. or  Y, 
extended  from  one  railroad  to  the  other  upon  the  north  side  of 
the  defendant's  road.     The  plat  appended  shows  the  situation. 

(Omitted  as  not  essential.) 

On  this  Y,  some  distance  east  of  the  street  crossing,  were 
two  cars;  the  westerly  one  being  a  coal  car  and  the  other  a 
box  car.  From  the  evidence  and  from  the  plat  it  con- 
clusively appears  that,  from  a  point  of  view  10  feet  from  de- 
fendant's main  track,  the  coal  car  was  north  of  the  line  of 
vision  to  the  eastward  for  a  long  distance;  and  we  may  also 
take  judicial  notice  that  an  engine  was  visible  from  a  wagon, 
when  some  ways  further  back  from  the  track,  over  the  coal 
car,  which  was  much  lower  than  a  locomotive,  and  a  finding 
to  the  contrary  by  the  jury  would  have  been   unwarranted. 

The  undisputed  proof  shows  that  the  deceased  and  a  boy 
were  riding  in  a  covered  and  inclosed  bakery  wagon,  with  a 
small  glass  in  front  and  open  doorways  at  the  sides,  and  a 

14  R  R  R--48 


754       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S 

Barnttm  v.  Grand  Trunk  Western  Ry.  Co 

vvindow  just  above  the  seat  on  each  side*  through  one  of 
which  last  the  locomotive  might  have  been  seen,  and  was 
seen  by  the  boy,  immediately  before  the  deceased  drove  upon 
the  track;  and  the  boy  testified  that  they  saw  a  freight  train 
going  west  on  defendant's  road  when  they  were  half  a  block 
or  more  from  the  crossing,  at  which  times  they  were  cross- 
ing the  bridge,  150  feet,  or  thereabouts,  west  of  Lyon  street. 
As  he  approached  the  track  the  boy  looked  east  and  saw  the 
engine,  and  told  deceased  that  an  engine  was  coming.  The 
horse  was  then  walking.  When  told  an  engine  was  coming, 
deceased's  horse  was  very  near  the  track,  and  the  engine  was 
very  close— he  thought  within  15  feet  The  horse  got  across 
the  track  and  stopped,  or  was  stopped.  The  engine  struck 
the  wagon  and  shoved  it  along,  until  it  caught  upon  some- 
thing and  tipped  over.  The  boy  got  out  of  the  front  win- 
dow, the  horse  ran  away,  and  the  man  went  under  the 
engine.  He  did  not  hear  any  bell  ringing.  A  number  of 
witnesses  testified  that  they  heard  the  bell  of  the  engine 
ringing,  and  one  or  more  others  testified  that  they  did  not 
hear  it. 

Several  of  the  witnesses  testified  that  there  was  a  switch- 
man upon  ihe  footboard  of  the  engine,  and  the  crew  of  the 
locomotive  and  the  switchman  himself  so  testified.  It  also 
appeared  that  the  engine  was  proceeding  westward  to  make 
a  coupling  with  the  freight  train  while  in  motion,  which 
could  hardly  have  been  done  in  the  absence  of  the  switch- 
man. The  switchman  testified  that  be  was  upon  the  foot- 
board of  the  engine,  which  was  proceeding  at  the  rate  of  s 
or  6  miles  an  hour.  He  saw  the  horse  and  wagon  driving  up 
toward  the  track,  and  called  to  him  to  look  out,  gave  the 
engineer  the  signal,  and  stepped  off;  and  the  engineer  re- 
versed bis  engine  and  applied  his  air.  This  was  done  as  soon 
as  deceased  indicated  an  intention  to  cross  the  track,  and  at 
a  time  when  the  horse  was  10  feet  from  the  track.  Rate  H. 
Stevens,  walking  on  the  street,  saw  that  there  was  going  to 
be  a  collision,  and  ran  behind  a  billboard  so  as  not  to  see  it. 
Her  attention  was  attracted  by  the  bell.  Another  witness, 
Powell  by  name,  heard  the  engine  and  bell,  saw  the  smoke, 
and  could  see  the  top  of  the  engine  over  the  coal  car.  He 
told  his  brother  there  was  going  to  be  an  accident.  Before 
be  was  struck  the  engine  was  reversed,  and  the  drivers  were 
turning  the  other  way,  and  the  witness  heard  the  air  set. 
He  also  saw  the  switchman  signal  to  stop. 

The  evidence  relied  on  to  show  that  the  brakeman  was  not 
there  is  as  follows:  The  boy  says  that  be  did  not  see  any  one 
at  the  end  of  the  tender.  Question  by  plaintiff's  counsel: 
*^  Was  there  anybody  there,  now?  No,  sir."  Mortimer  Phelps, 
a  witness  for  the  defendant,  is  said  to  be  one  who  testified  that 
no  brakeman  was  on  the  engine;  but  the  nearest  that  he  came 
to  it  was  to  say  that  ^^when  I  got  there  the  fireman,  brake- 
man,  and  another  man  were  assisting  the  man  out  from  under 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       755 

Bamum  v.  Grand  Trunk  Western  Ry.  Co 

the  engine/'  How  this  shows  that  the  other  man  bad  not 
been  upon  the  footboard  is  not  very  clear,  nor  do  counsel 
attempt  to  explain  bow  the  brakeman  happened  to  be  there, 
if  not  one  of  the  crew  of  the  engine.  He  stated  on  redirect 
that  he  did  not  see  the  brakeman  on  the  tender.  Garner  was 
on  a  Pere  Marquette  engine,  some  distance  away,  and  did 
not  see  any  one  standing  on  the  tender,  or  see  any  one  jump 
off.  Rothwell,  a  Pere  Marquette  switchman,  some  distance 
off,  saw  the  engine,  but  did  not  see  any  one  on  the  footboard, 
and  did  not  see  a  man  jump  off.  He  thought  he  would  have 
seen  it,  had  it  occurred. 

Counsel  claim  that,  if  the  testimony  did  not  conclusively 
show  contributory  negligence,  the  court  should  have  granted 
the  motion  for  a  new  trial  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence;  but,  as  the  case  must  be  re- 
versed upon  another  ground,  we  do  not  pass  upon  the  latter 
question. 

The  court  instructed  the  jury  as  follows  in  regard  to  de- 
feadant's  negligence:  ^'It  is  for  you  to  determine,  under  all 
the  circumstances  surrounding  and  conditions  as  they  existed 
at  and  near  the  crossing,  the  buildings  and  other  obstructions 
that  you  may  find  existed,  the  fact  that  the  Pere  Marquette 
Railroad  was  in  close  proximity,  under  all  the  facts  in  the 
case,  whether  the  defendant  railroad  was  exercising  such 
ordinary  and  reasonable  care  and  caution  as  ordinary  pru- 
dence would  dictate  in  running  its  engine  and  tender,  backing 
the  same,  in  such  close  proximity  to  the  freight  train  that 
had  just  passed  Beach  street,  going  in  the  same  direction 
and  on  the  same  track.  If  you  find  that  the  defendant  rail- 
road was  not  exercising  such  ordinary  and  reasonable  care 
and  caution  in  its  conduct  as  ordinary  prudence  would  dic- 
tate, then  I  charge  you  that  the  defendant  railroad  would  be 
guilty  of  negligence,  and  the  plaintiff  would  be  entitled  to  a 
judgmeat,  if  you  find  that  such  negligence  of  the  railroad 
was  the  proximate  cause  of  injury,  provided  you  further  find 
that  Mr.  Nixon  was  exercising  such  ordinary  and  reasonable 
care  and  caution  as  an  ordinarily  prudent  man  would  exercise 
under  the  same  circumstances,  surroundings  and  conditions 
as  you  will  find  they  appeared  to  him  at  the  time.  The 
court  instructs  the  jury  that  the  defendant  was  not  required 
to  have  a  flagman  stationed  on  Beach  street  where  the 
accident  happened,  and  the  plaintiff  cannot  recover  in  this 
case  for  failure  to  have  a  flagman  stationed  there.  The  court 
instructs  the  jury,  from  the  evidence  in  this  case,  they  must 
find  that  the  speed  of  the  train  at  the  time  of  the  accident 
did  not  exceed  six  miles  an  hour.  In  speaking  of  the  train, 
that  refers  to  the  engine  and  tender.  And  the  court  further 
instructs  the  jury  that  six  miles  an  hour  was  not  an  excessive 
rate  of  speed,  and  did  not,  as  an  isolated  circumstance,  con- 
stitute negligence  on  the  part  of  the  defendant.*' 

This  was  in  effect  allowing  the  jury  to  find  that  it  was  neg- 
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ligent  for  the  defendant  to  permit  its  locomotive  to  follow  its 
train  at  so  short  a  distance  and  time.  We  have  held  in  the 
case  of  Breckenf elder  v.  Railroad  Co.,  79  Mich.  563,  44  N. 
W.  9S7,  that  we  could  not  say  as  a  matter  of  law  that  one 
going  upon  a  track  immediately  after  a  portion  of  a  train 
bad  passed,  without  looking  to  see  if  it  was  closely  followed 
by  another  car  or  cars,  was  guilty  of  contributory  negli- 
gence; but  it  was  for  the  jury  to  determine  whether  one  in- 
jured under  such  circumstances  could  be  said  to  have  used 
ordinary  care,  and  to  be,  therefore,  free  from  contributory 
negligence.  We  are  of  the  opinion  that  the  same  rule  should 
be  applied  here;  but  it  does  not  follow  that  the  defendant  was 
guilty  of  negligence  from  the  mere  fact  of  sending  its  engine 
immediately  after  its  train.  If  it  may  use  a  locomotive  to 
push  its  trains  over  the  grade,  it  must  either  couple  it  to  the 
train  before  it  starts,  or  have  the  right  to  follow  at  a  con- 
stantly diminishing  distance  until  it  overtakes  the  train.  If 
we  were  to  say  it  should  couple  only  to  a  stationary  train,  the 
engine  must  follow  the  train  at  a  short  interval,  unless  we 
are  to  require  delay,  after  the  train  stops;  and  if  we  were  to 
say  that,  it  would  not  help  the  matter,  for  few  persons  would 
expect  an  engine  or  train  to  run  up  close  to  a  stationary 
train.  Safe  railroading  is  often  a  matter  of  minutes,  some- 
times seconds,  and  it  is  not  for  juries  or  courts  to  de- 
termine what  good  or  bad  railroading  requires,  from  their 
own  notions,  or  from  the  fact  that  an  accident  has  happened 
under  certain  conditions.  It  was  not  proper  to  say  that  the 
jury  might  find  negligence  from  the  mere  fact  that  the  engine 
followed  the  train. 
The  judgment  is  reversed,  and  a  new  trial  ordered. 

MOORE,  C.  J.,  and  CARPENTER  and  MONTGOMERY. 
JJ.,  concurred. 

GRANT,  J.  I  concur  in  the  result  reached  by  my  Brother 
Hooker.  I  think  that  upon  this  record  there  is  no  evi- 
dence of  any  negligence  on  the  part  of  the  defendant,  and  I 
think  it  is  conclusively  established  that  the  deceased  was 
guilty  of  contributory  negligence.  For  these  reasons,  and 
for  the  further  reason  that  no  different  state  of  facts  can,  in 
my  judgment,  be  made  to  appear  upon  a  new  trial,  I  think 
none  should  be  awarded. 
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(Supreme  Jndicial  Court  of  Maine,  Aug.  27, 1904.) 

[58  Atl.  Rep.   994.] 

Fires  Set  by  Locomotives — Insurance — Subrogation — Application  of 
Statute.* 
That  part  of  Rev.  St.  1883,  c.  51,  g  64,  aa  amended  bj  chapter  79,  p.  77, 
Pub.  Laws  1895,  g'iving  to  the  railroad  company  the  t>enefit  of  any 
insurance  effected  by  the  owner  on  property  injured  by  fire  communi- 
cated by  a  locomotive  engine,  is  limited  in  its  application  to  those 
cases  in  which  the  liability  of  the  railroad  corporation  is  created  by 
that  section  and  not  by  its  own  negligent  act. 

Same — Same— Same.* 

When  the  fire  i«  caused  by  the  negligence  of  the  railroad  corporation, 
an  insurance  company  which  has  paid  a  policy  of  insurance  upon  the 
property  injured  may  maintain  an  action  in  the  name  of  the  owner 
against  the  railroad  to  recover  from  it  the  amount  so  paid,  not  exceed- 
iog  the  difference  between  the  value  of  the  property  and  any  sum 
already  paid  by  the  railroad  company  to  the  owner. 

Same — Presumption  of  Negligence. f 

The  fact  that  fire  is  communicated  to  property  along  the  line  of  a 
railroad  by  sparks  from  a  locomotive  engine  raises  an  inference  of 
negligence  in  its  construction,  equipment,  or  management,  sufficient  to 
make  out  a  prima  facie  case,  in  the  absence  of  all  other  evidence  as  to 
the  manner  in  which  the  engine  is  constructed,  equipped,  or  operated. 

Emery,  J.,  dissenting. 

(OflScial.) 

Report  from  Supreme  Judicial  Court,  Cumberland  County. 
Action  by  Thomas  Dyer  against  tbe  Maine  Central  Rail- 
road Company.     On  case  reported.    Judgment  for  plaintiff. 

Argued  before  WISWELL,  C.  J.,  and  WHITEHOUSE, 
STROUT,  SAVAGE,  POWERS.  PEABODY,  SPEAR,  and 
EMERY,  JJ. 

Clifford,  Verrill  &  Clifford,  for  plaintiff. 
Nathan  &  Henry  B.  Cleaves  and  Stephen  C.  Perry,  for  de- 
fendant. 

POWERS,  J.     This  is  an  action  at  common  law,  brought 

*For  authorities  in  this  series  on  the  subject  of  the  subrogation  of 
the  insurer  who  has  paid  losses  by  fire  from  a  railroad  locomotive,  see 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
7  R.  R.  R.  177,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  177  ;  Crissey  &  Fowler 
Lumber  Co.  v,  Denver  &  R.  G.  R.  Co.  (Colo.),  2  R.  R.  R.  412,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  412  ;  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  519  et  soq. ; 
Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City  Ft.  S.  &  M.  R.  Co.  (Mo.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  127  (subrogation  of  foreign  insurance 
company);  Chicago  &  A.  R.  Co.  v,  Glenny  (111.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  839 ;  Lake  Erie  A  W.  R.  Co.  v.  Falk  (Ohio),  17  Am.  &  Eng. 
R.  Cas.,N.  8.,  751. 

tSee  foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v,  Lawrence  (Ind. 
Terr.),  9  R.  R.  R.  414,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  414,  where  all  the 
preceding  authorities  in  this  series  on  the  subject  of  the  presumption 
of  negligence  from  the  fact  that  a  fire  is  communicated  from  sparks 
from  a  railroad  locomotive  are  collected  or  referred  to  ;  Atchison,  etc., 
Ry.  Co.  V.  Geiser  (Kan.),  10  R.  R.  R.  92,  33  Am.  &  Eng.  R.  Cas.,  N.  S.» 
92. 
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for  the  benefit  of  the  Liverpool,  London  &  Goble  Insurance 
Company,  to  recover  the  amount  of  insurance  paid  by  it  to  the 
plaintifi  upon  his  buildings  in  Freeport,  alleged  to  have  been 
destroyed  by  fire  communicated  by  sparks  escaping  from  the 
locomotive  engine  of  the  defendant,  through  its  negligence 
in  the  construction,  equipment,  management,  and  operation 
of  the  same.  The  defendant  has  already  paid  to  the  plaintiff 
the  full  amount  for  which  it  is  liable  under  Rev.  St.  1883,  c. 
51,  §  64,  as  amended  by  chapter  79,  p.  77 ^  Pub.  Laws  1895, 
and  insists  that  it  is  under  no  further  liability.  That  statute 
is  as  follows:  ^'When  a  building  or  other  property  is  injured 
by  fire  communicated  by  a  locomotive  engine,  the  corpora- 
tion using  it  is  responsible  for  such  injury,  and  it  has  an 
insurable  interest  in  the  property  along  the  route,  for  which 
it  is  responsible,  and  may  procure  insurance  thereon.  But 
such  corporation  shall  be  entitled  to  the  benefit  of  any  in- 
surance upon  such  property  effected  by  the  owner  thereof 
less  the  premium  and  expense  of  recovery.  The  insurance 
shall  be  deducted  from  the  damages,  if  recovered  before  the 
damages  are  assessed,  or,  if  not,  the  policy  shall  be  assigned 
to  such  corporation,  which  may  maintain  an  action  thereon, 
or  prosecute,  at  its  own  expense,  any  action  already  com- 
menced by  the  insured,  in  either  case  with  all  the  rights 
which  the  insured  originally  had." 

Independently  of  any  statute,  and  prior  to  the  enactment 
of  chapter  9,  §  5,  p.  6,  Laws  1842,  the  owner  of  property  had 
the  right  at  common  law  to  recover  damages  sustained  by 
fire  communicated  from  a  locomotive  engine  through  the 
negligence  of  the  railroad  company  using  it.  The  act  of  1842, 
which  continued  unchanged  until  i89S»  broadened  the  lia- 
bility of  a  railroad  company,  so  that  it  was  made  to  embrace 
all  cases  of  fire  communicated  from  its  locomotive  engine. 
It  was  no  longer  necessary  to  allege  and  prove  negligence  in 
the  use  of  the  engine,  and  the  statute  in  effect  made  the 
railroad  company  an  insui er.  If  the  property  damaged  was 
insured,  the  insurance  company  was  entitled  to  subrogation. 
In  such  case,  the  owner  might  collect  of  either  party  what  he 
saw  fit.  If  from  the  insurance  company  first,  then  that  fact 
constituted  no  defense  for  the  railroad  company,  and  any 
sum  collected  by  him  in  excess  of  what  was  necessary,  with 
the  insurance,  to  compensate  him  for  his  full  loss,  he  held  in 
trust  for  the  insurance  company.  If,  on  the  other  hand,  he 
collected  from  the  railroad  first,  he  thereby  diminished  to 
the  same  extent  his  claim  against  the  insurance  company. 
Both  were  insurers,  the  insurance  company  by  virtue  of  its 
voluntary  contract,  and  the  railroad  company  by  force  of  the 
statute  which  imposed  the  liability  upon  it.  The  liability  of 
the  railroad  company  was,  however,  primary,  and  that  of  the 
insurance  company  secondary,  not  in  point  of  time,  but  in 
point  of  ultimate  liability.  Hart  v.  Western  R.  R.,  13  Mete. 
99,  46  Am.  Dec.  719. 
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Id  this  state  of  the  law  the  statute  was  amended  by  chapter 
79*  P-  77*  Pub.  Laws  189s,  giving  to  the  railroad  the  benefit 
of  any  insurance  upon  the  property,  and  providing  that  the 
insurance  should  be  ''educted  from  the  damages  if  recovered 
before  they  were  assessed,  or,  if  not,  that  the  policy  should 
be  assigned  to  the  railroad  corporation,  which  might  then 
maintain  an  action  thereon  with  all  the  rights  of  the  insured. 
This  amendment  had  special  and  particular  reference  to  the 
adjustment  of  the  liability  of  the  two  insurers — the  insurance 
company  and  the  railroad  company — in  those  cases  falling 
under  the  section  which  was  amended,  and  in  which  it  was 
necessary  for  the  owner  to  invoke  the  statutory  liability  of 
the  defendant  corporation  in  order  to  recover  against  it. 
The  Legislature  might  well  deem  it  just  that,  as  between  the 
voluntary  insurer  by  contract  and  the  one  who,  without  fault 
on  its  part,  is  made  such  by  law,  the  latter  should  have  the 
preference.  To  go  fuither  and  say  that  in  a  case  where  the 
railroad  company  is  liable  because  of  its  own  fault  and  negli- 
gence, and  not  as  an  insurer,  it  should  have  the  benefit  of 
any  insurance  effected  by  the  owner  upon  such  property, 
would  be  a  manifest  injustice.  The  consequence  of  the  de- 
fendant's negligence  would  then  fall,  not  upon  itself,  but 
upon  the  insurance  company;  not  upon  the  guilty,  but  upon 
the  innocent.  We  cannot  believe  that  a  result  so  repugnant 
to  justice  could  have  been  within  the  legislative  intention. 
This  action,  therefore,  may  be  maintained  notwithstanding 
the  amendment  of  1895.  That  act  is  limited  in  its  applica- 
tion to  those  cases  in  which  the  section  amended  makes  the 
railroad  company  an  insurer;  in  other  words,  to  those  cases 
in  which  the  liability  of  the  defendant  is  created  by  that  sec- 
tion, and  not  by  its  own  negligent  act. 

The  result  here  reached  is  not  in  conflict  with  Leavitt  v. 
C.  P.  Ry.  Co.,  90  Me.  153,  37  Atl.  886,  38  L.  R.  A.  152.  In 
that  case  it  was  admitted  that  fire  was  communicated  with- 
out fault  or  negligence  on  the  part  of  the  defendant,  thus 
clearly  presenting  a  state  of  facts  under  which  the  railroad 
was  chargeable,  not  at  common  law,  but  solely  because  of  its 
statutory  liability.  We  are  aware,  also,  that  the  right  of 
subrogation  was  denied  to  the  insurance  company  under  a 
similar  statute  in  Lyons  v.  Boston  &  Lowell  R.  R.,  181 
Mass.  SSI,  64  N.  E.  404;  but  that,  like  Leavitt  v.  C.  P.  Ry., 
supra,  appears  to  have  been  an  action  based  upon  the  stat- 
utory liability  of  the  defendant,  and  the  questions  here  de- 
cided were  not  raised  or  considered. 

This  case  comes  before  the  court  upon  report,  and  the  de- 
fendant contends  it  is  not  liable  upon  the  facts.  The  undis- 
puted facts  are  that  on  the  date  in  question  the  defendant's 
locomotive  engine,  sending  out  an  unusual  amount  of  smoke 
and  cinders,  passed  over  its  road  through  the  plaintiff's 
farm,  and  about  300  feet  from  his  buildings.  There  was  no 
fire  seen  before  the  train  passed,  but  it  was  discovered  shortly 
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after  in  the  grass  near  the  railroad  track,  extending  from  the 
banks  of  the  railroad  to  the  plaintiff's  buildings,  which  it 
consamed.  No  attempt  is  made  to  account  for  the  fire  at 
this  time  or  place  upon  any  other  hypothesis,  and  we  think 
it  is  a  fair  inference  that  the  fire  was  communicated  by  sparks 
from  the  defendant's  locomotive.  Gibbons  v.  Wisconsin 
Valley  R.  Co.,  66  Wis.  i6i,  28  N.  W.  170;  Chicago  &  A.  R. 
R.  Co.  v.  Esten,  178  111.  192,  52  N.  E.  954;  Smith  v.  London 
&  S.  W.  Ry.  Co.,  L.  R.  5  C.  P.  98;  13  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  513. 

The  plaintiff  must  still  prove  that  the  defendant's  negli- 
gence was  the  cause  of  the  fire,  and  there  is  no  evidence  of 
any  negligence  on  the  defendant's  part,  unless  negligence  in 
the  construction,  equipment,  or  mangement  of  its  locomotive 
engine  can  be  inferred  from  the  fact  that  the  fire  was  com- 
municated by  sparks  from  it.  On  the  question  whether  that 
fact  alone  is  sufficient  to  make  out  a  prima  facie  case  of  such 
negligence,  there  appears  to  be  an  irreconcilable  conflict  of 
authority.  The  most  respectable  courts,  after  careful  con- 
sideration, have  arrived  at  directly  contrary  conclusions. 
On  the  one  hand,  it  has  been  held  that  no  such  presumption 
arises,  because,  first,  the  defendant  is  carrying  on  a  lawful 
business  in  a  lawful  manner,  and,  second,  that  sparks  and 
coals  may  escape  notwithstanding  all  the  safeguards  have 
been  adopted  which  modern  science  can  suggest,  and  the 
greatest  skill  and  care  are  employed  in  the  operation  of  the 
engine.  On  the  other  hand,  we  may  well  presume  that 
the  defendant  is  not  running  locomotives  over  its  road,  the 
natural  and  probable  effect  of  which  would  be  to  communicate 
fire  to  the  property  along  this  route  if  the  locomotives  were 
properly  equipped  and  carefully  managed,  and  when  fire  is  so 
communicated  the  natural  presumption  is  that  it  is  due  to 
negligence.  More  than  that,  such  a  presumption  has  its 
foundation  in  the  necessities  of  the  case.  The  locomotives  of 
railroad  companies  by  night  and  day  rush  with  great  velocity 
through  the  land.  They  are  here  to-day,  and  to-morrow  may 
be  hundreds  of  miles  away.  They  are  within  the  control  of 
the  defendant.  The  method  of  their  equipment  and  manner 
of  their  oper?)tion  are  known  to  its  employees,  who  are 
always  present  with  the  engine,  and  evidence  touching  this 
subject  is  easy  of  production  on  its  part.  The  owner  of  the 
property  destroyed  has  no  such  opportunities  of  knowledge. 
It  may  be  often  exceedingly  difficult,  if  not  impossible,  for 
him  to  even  identify  the  engine  which  has  caused  the  injury, 
or  to  obtain  the  names  of  those  who  know  about  its  equip- 
ment or  its  use.  He  is  frequently  absent,  and,  if  present  at 
the  time  and  place  of  the  fire,  he  can  obtain  but  a  momentary 
view  of  the  locomotive.  He  has  no  opportunity  for  inspec- 
tion, and  knows  nothing  of  its  equipment  and  management. 
He  can  judge  only  by  the  result,  and  can  often  obtain  no 
other  proof  as  to  whether  the  injury  which  he  suffers  has  been 
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caused  by  negligence.  It  is  similar  to  those  cases  in  which 
the  burden  of  proof  is  cast  apon  him  who  best  knows  the 
facts.  In  this  state  the  qnestion  is  a  new  one.  We  are  at 
liberty  to  adopt  that  rule  which  seems  to  us  most  consonant 
with  reason  and  justice,  and  we  think  that  negligence  in  the 
construction,  equipment,  or  management  of  the  defendant's 
locomotive  engine  may  fairly  be  inferred  from  the  fact  that 
the  fire  was  communicated  by  sparks  from  it,  and  that,  there 
being  no  evidence  or  circumstances  to  rebut  that  inlerence,  it 
is  sufficient  to  enable  the  plaintiff  to  make  out  a  prima  facie 
case  of  negligence  and  maintain  this  action.  This  view  is 
amply  supported  by  the  following  among  many  authorities: 
Chicago,  B.  &  Q.  R.  R.  v.  BeaKNeb.)  94  N.  W.  956;  Illinois 
Central  R.  R.  Co.  v.  Mills,  42  111.  407;  Spaulding  v.  Chicago 
&  Northwestern  R.  Co.,  30  Wis.  no,  11  Am.  Rep.  550;  Id., 
33  Wis.  582;  Golf  Ry.  Co.  v.  Benson,  69  Tex.  407,  5  S. 
W.  822,  5  Am.  St.  Rep.  74;  Clemens  v.  Hannibal  &  St.  J.  R. 
R-  Co.,  53  Mo.  366,  14  Am.  Rep.  460;  Burke  v.  Louisville  & 
Nashville  R.  R.,  7  Heisk.  451,  19  Am.  Rep.  618;  Hull  v.  Sac- 
ramento Valley  R.  R.  Co.,  14  Cal.  387,  73  Am.  Dec.  656; 
Louisville  &  C.  R.  R.  Co.  v.  Marbury  Lumber  Co.,  132  Ala. 
520,  32  South.  745,  90  Am.  St.  Rep.  917;  Same  v.  Reese,  85 
Ala.  497f  5  South.  283,  7  Am.  St.  Rep.  66.  ^'In  the  case  of 
railroad  engines  it  has  been  repeatedly  decided  that  the  fact 
that  the  fire  had  been  communicated  by  them  to  the  premises 
is  sufficient  to  raise  a  presumption  that  the  railroad  was  not 
employing  the  best  known  contrivances  to  retain  the  fire, 
and  to  make  out  a  prima  facie  case  of  negligence."  Cooley 
on  Torts  (2d  Ed.)  702.  In  the  closely  analogous  case  of  Dun- 
ning V.  Maine  Cent.  R.  R.  Co.,  91  Me.  87,  39  Atl.  352,  this 
court  felt  the  necessity  of  applying  to  the  locomotives  a 
somewhat  more  liberal  rule  of  evidence  than  is  applied  in 
other  cases. 

Lowney  v.  New  Brunswick  R.  R.  Co.,  78  Me.  479,  7  Atl. 
381,  is  not  an  authority  to  the  contrary.  That  case  differed 
from  the  present  in  two  all-important  particulars:  First, 
there  does  not  appear  to  have  been  any  sufficient  proof  that 
the  fire  was  in  fact  communicated  by  the  defendant's  locomo- 
tive engine;  and,  second,  the  defendant  introduced  evidence 
tending  to  show  that  there  was  no  negligence  in  either  the 
equipment  or  operation  of  the  locomotive.  After  stating  that 
it  might  be  doubted  whether  there  was  sufficient  proof  that 
the  fire  was  communicated  by  the  locomotive,  the  court  say: 
^'The  negligence  must  be  proved.  Its  relation  as  the  efficient 
cause  of  the  fire  must  also  be  proved.  In  this  case  we  find  no 
evidence  of  such  negligence,  nor  of  its  causal  relation.  It  is 
urged  in  the  argument  for  the  plaintiff  that  the  dampers  were 
probably  open  or  warped,  or  that  ignited  coals  may  have  been 
blown  out  of  the  ash  pan,  or  that  the  smokestack  might  not 
have  had  proper  appliances  to  arrest  sparks.  We  do  not  find 
the  evidence  of    them,   however.     Indeed,    what  evidence 
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there  was  upon  these  poiats  seems  to  negative  the  plaiotilf's 
aaggestions."  If  there  was  no  safficient  proof  that  the  fire 
was  communicated  by  the  defendant's  locomotive,  the  ques- 
tion of  negligence  could  not  arise.  If  there  was  such  proof, 
then  the  evidence  negatived  the  claim  of  the  defendant's 
negligence.  The  question  whether,  when  the  fire  is  in  fact 
communicated  by  the  locomotive,  and  there  is  no  evidence  as 
to  its  manner  of  construction,  equipment,  and  operation, 
negligence  in  one  of  those  particulars  may  fairly  be  inferred 
from  the  escape  of  the  sparks  in  such  quantity  and  manner  as 
to  cause  the  fire,  was  not  before  the  court  in  that  case. 

The  value  of  the  property  destroyed  was  $2,800,  and  the 
defendant  has  paid  to  the  plaintifi  $1,120. 

Judgment  for  plaintiff  for  $1,680,  and  interest  from  the 
date  of  writ. 

EMERY,  J.  (dissenting).  While  a  steam  locomotive  of 
the  defendant  railroad  company  was  in  lawful  operation, 
drawing  a  train  of  cars,  sparks  escaped  from  it,  setting  fire 
to  the  plaintifi's  property.  Despite  the  able  reasoning  of  the 
majority  opinion  and  the  citations  in  support  of  it,  I  am 
unable  to  assent  to  the  proposition  that  this  escape  of 
sparks,  nothing  further  appearing,  is  sufiicient  evi  lence  to 
establish  negligence  in  the  equipment  or  operation  of  the 
locomotive.  I  think  there  is  danger  in  the  proposition, 
justifying  me  in  attempting  to  show  reasons  against  it. 

I.  Apart  from  authority,  the  proposition  seems  to  be  based 
on  the  assumption  that  locomotives  are  ordinarily  so  equipped 
and  managed  as  not  to  set  fire  to  property  along  the  roate. 
The  argument  seems  to  be  that  the  setting  of  fires  by  sparks 
from  a  passing  locomotive  is  exceptional,  and  therefore  indi- 
cates some  fault  in  equipment  or  operation.  I  deem  the 
argument  faulty,  in  that  it  deals  with  the  setting  of  fires  in- 
stead of  the  escape  of  sparks;  confounds  the  consequences, 
which  may  or  may  not  ensue,  with  the  act  which  is  the 
subject  under  consideration.  While  the  setting  of  fires  by 
them  may  be  very  exceptional,  the  escape  of  sparks  may 
nevertheless  be  of  daily  and  hourly  occurrence.  Sparks  may 
or  may  not  set  fires  after  their  escape,  according  to  events 
and  conditions  entirely  outside  of  the  railroad  company's 
sphere  of  action  or  duty,  as  high  winds,  severe  droughts,  etc. 
Whether  a  given  act  or  omission  is  negligent  is  not  de- 
termined by  its  consequences.  So  whether  a  primary  result 
is  evidence  of  negligence  is  not  determined  by  a  secondary 
result.  The  negligence  of  the  defendant,  if  any,  was  in  the 
act  or  omission  through  which  the  sparks  escaped,  not  in 
the  escape  itself.  Hence,  while  the  setting  of  fires  may  be 
evidence  of  the  escape  of  sparks,  it  is  not  evidence  of  the 
cause  of  the  escape,  whether  from  accident  or  negligence. 

It  would  seem  to  follow  that  the  assumption,  however  in- 
disputable, that  locomotives  are  ordinarily  so  equipped  and 
operated  as  not  to  set  fires,  does  not  sustain  the  proposition 
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that  the  escape  of  sparks  from  a  passing  locomotive  indicates 
fault  in  equipment  or  operation. 

I  think,  to  sustain  the  proposition,  the  assumption  must 
be  as  broad  as  this,  viz.,  that  locomotives  can  be  so  equipped 
with  known  appliances  and  so  operated  in  known  modes  that 
sparks  will  not  ordinarily,  or  often,  escape  from  them  while 
in  operation.  There  being  no  evidence  whatever  in  the  case 
upon  this  point,  the  assumption  must  be  from  common  con- 
ceded knowledge,  so  common  and  undisputed  that  the  court 
can  act  upon  it  without  evidence.  If  the  assumption  has  not 
this  foundation,  it  must  fall,  and  the  argument  with  it. 

Is  it  common  knowledge,  and  undisputed,  that  such 
appliances  exist,  and  that  such  modes  of  operation  are 
known  ?  I  must  confess  my  own  ignorance  of  them.  I  do  not 
understand  it  is  claimed  to  be  knowledge  so  common  and 
undisputed;  and  whoever  will  observe  the  mass  of  cinders 
strewing  the  sides  of  railroad  tracks,  and  will  observe  the 
smokestacks  of  locomotives  running  at  night,  will  find,  I 
think,  much  evidence  to  the  contrary. 

2.  As  to  authorities,  it  is  frankly  admitted  in  the  optnion 
that  no  case  in  this  state  has  gone  so  far.  It  is  also  frankly 
admitted  that  eminent  courts  hold  adversely  to  its  views* 
while  claiming  support  in  the  decisions  of  many  other  courts. 
Cases  are  cited  in  such  support  from  Illinois,  Wisconsin, 
Texas,  Missouri,  Tennessee,  and  California.  I  will  not  stop 
to  inquire  how  far  these  decisions  may  have  been  influenced 
by  the  statutes  of  those  states  or  by  other  circumstances,  nor 
will  I  burden  the  reader  with  citations  of  cases  the  other 
way,  for  I  think  the  proposition  is  in  conflict  with  the 
declarations  and  even  decisions  of  our  own  court.  In  Sturgis 
v.  Rbbbins,  62  Me.  289,  a  case  of  fire  escaping  and  causing 
injury,  the  court  said,  on  page  290,  ''It  is  not  to  be  presumed 
that  an  act  lawful  in  itself  was  not  done  at  a  suitable  time  and 
in  a  careful  and  prudent  manner."  In  Nason  v.  West,  78 
Me.  253,  3  Atl.  911,  the  court  said,  on  page  256,  78  Me.,  page 
912,  3  Atl.,  ''Presumption  of  negligence  from  the  fact  alone 
that  an  accident  happened  will  not  do,  if  there  is  any  pre- 
sumption in  such  a  case  it  is  that  the  defendants  have  com- 
plied with  the  obligations  resting  upon  them  equally  with 
other  men."  In  Pellerin  v.  Paper  Co.,  96  Me.  388,  52  Atl. 
842,  the  court,  on  page  391,  96  Me.,  page  843,  52  Atl.,  quoted 
the  above  expression  from  Nason  v.  West,  and  added,  "No 
presumption  of  negligence  arises  from  the  mere  fact  than  an 
accident  has  happened."  In  Leach  v.  French,  69  Me.,  389, 
31  Am.  Rep.  296,  the  court  said,  on  page  393,  69  Me.,  31  Am. 
Rep.  296,  "Negligence  and  misdoing  are  not  to  be  presumed; 
there  must  be  positive  evidence  of  them."  In  Lowney  v. 
Railway  Co.,  78  Me.  479,  7  Atl.  381,  a  case  of  fire  communi- 
cated by  a  locomotive,  the  court  said,  on  page  480,  78  Me., 
page  382,  7  Atl. :  "The  burden  upon  the  plaintiff,  therefore, 
was  to  prove  not  only  that  the  fire  was  communicated  by  the 
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engine,  but  also  that  the  defendants  were  guilty  of  negli- 
gence, and  that  their  negligence  was  the  cause  of  the  com- 
munication of  the  fire.  The  communication  of  the  fire  alone 
does  not  import  negligence."  This  seems  quite  an  explicit 
declaration,  and  intentionally  made.  It  is  sought  to  dis- 
tinguish the  two  cases,  but  I  think  the  reader  of  both  opin- 
ions will  be  convinced  that  the  court  in  the  Lowney  Case  was 
pressed  with  the  same  proposition,  and  considered  it  and 
intentionally  pronounced  against  it.  It  will  hardly  be  sug- 
gested that  the  concurring  justices  would  have  permitted 
such  an  explicit  declaration  to  pass  them  unchallenged  if 
they  did  not  fully  agree  with  it. 

But,  further,  I  think  the  court  has  also  expressly  and  nec- 
essarily adjudicated  upon  the  principle  involved.  Bachelder 
V.  Hegan,  i8  Me.  32,  was,  like  this,  a  case  of  escaping  fire, 
where  fire  lawfully  upon  the  land  of  the  defendant,  but  which 
he  was  by  law  bound  to  carefully  guard  and  manage  to  pre- 
vent its  escape  to  the  lands  of  others,  did  escape  to 
land  of  the  plaintifi  and  set  fire  there.  It  was  stoutly 
contended  in  that  case,  as  in  this,  that  the  escape  of 
the  fire  alone,  if  unexplained,  was  evidence  of  the  de- 
fendant's negligence  in  the  premises.  The  court  squarely 
held  that  it  was  not.  Sturgis  v.  Robbins,  62  Me.  289,  was  a 
similar  case.  The  fire  set  by  the  defendant  on  his  own  land 
had  escaped  therefrom  and  set  fire  to  property  of  the  plain- 
tiff. The  plaintiff's  counsel  in  effect  advanced  the  same 
proposition,  to  wit,  that  the  mere  escape  of  the  fire  indi- 
cated that  the  defendant  was  in  fault  either  in  the  time  or 
manner  of  building  his  fire,  which  he  must  disprove  or  be 
held  liable.     The  court  held  directly  the  contrary. 

I  do  not  find  that  either  of  these  cases  has  since  been  ques- 
tioned, though  the  escape  of  fire  from  lands  and  locomotives 
has  been  of  frequent  occurrence.  They  seem  to  me  not  dis- 
tinguishable in  principle  from  the  case  at  bar.  The  defend- 
ant company  had  the  right  (as  good  as  that  of  the  farmer)  to 
build  and  maintain  fires  in  its  locomotives  as  they  lawfully 
passed  by  and  near  the  plaintiff's  buildings.  In  this  par- 
ticular case  it  was  not  bound  as  an  insurer,  but  only  bound  to 
use  due  care  to  prevent  the  escape  of  the  fire.  If  the  escape 
of  fire  from  the  land  of  the  farmer  does  not  indicate  fault  in 
him  which  he  must  disprove,  I  do  not  see  how  the  escape  of 
sparks  from  the  running  locomotive  of  a  railroad  company 
indicates  fault  on  its  part  which  it  must  disprove. 

3.  But  the  majority  opinion  seems  to  be  also  based  on  the 
difficulty  of  the  plaintiff  in  such  cases  as  this  in  finding  any 
other  sufficient  evidence  of  the  defendant's  negligence.  It 
seems  to  be  urged  that,  as  it  is  so  much  easier  for  the  defend- 
ant to  prove  that  it  was  careful  than  for  the  plaintiff  to  prove 
that  it  was  careless,  it  should  be  required  to  do  so.  Is  not 
this  in  effect  equivalent  to  saying  that,  whenever  the  plain- 
tiff cannot  prove  thts  defendant's  fault  in  a  matter,  that  fault 
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sboald  be  assumed,  and  the  burden  be  put  upon  the  defend- 
ant to  prove  his  innocence?  How  can  this  doctrine  be 
limited,  without  obnoxious  discrimination,  to  actions  against 
railroad  companies?  Why  is  it  not  equally  applicable  to 
every  case  where  the  court  thinks  it  easier  for  the  defendant 
to  prove  his  innocence  than  for  the  plaintiff  to  prove  the 
fault  or  wrong?  Is. it  not  destructive  of  the  presumption  of 
innocence  which  has  hitherto  protected  persons  accused  of 
negligence  or  any  other  tort  or  crime? 

I  think  this  court  has  never  before  intimated  any  approval 
of  such  a  doctrine  as  applicable  to  a  case  where  fault  is  nec- 
essary to  be  shown.  In  the  case  of  Dunning  v.  Maine  Cent. 
R.  R.  Co.,  91  Me.  873,  39  Atl.  352,  cited  in  the  opinion,  no 
fault  was  to  be  proved.  The  company  was  an  insurer.  It 
was  not  only  necessary  to  prove  the  communication  of  fire 
from  the  locomotive.  Here  it  was  necessary  to  prove  that, 
and  also  the  defendant's  fault  in  the  matter.  On  the  other 
hand,  the  court  seems  to  have  been  pressed  at  times  with  the 
argument  that,  when  circumstances  render  affirmative  proof 
of  some  essential  element  in  the  plaintiff's  case  difficult  or 
impossible,  the  court  should  assume  it  to  exist  unless  dis- 
proved; yet  the  court,  while  sometimes  recognizing  the 
hardship,  has  never  dispensed  with  the  proof.  McLane  v. 
Perkins,  92  Me.  39,  42  Atl.  255,  43  L.  R.  A.  487,  and  the 
cases  already  cited. 

The  Legislature,  upon  whom  such  arguments  should  be 
urged  rather  than  upon  the  court,  can  meet  the  difficulty  by 
imposing  liability  as  insurer  instead  of  mere  liability  as 
wrongdoer.  It  has  done  so  in  the  case  of  fires  communi- 
cated by  locomotives,  and  has  thus  relieved  persons  injured 
by  such  fires  from  tbe  burden  of  proving  the  fault  of  the 
owner  or  operator.  It  is  competent,  and  I  think  expedient, 
for  the  Legislature  to  do  so;  but  it  seems  to  have  left  this 
plaintiff,  under  the  circumstances  of  this  case,  to  prove  the 
fault  of  the  company  as  prerequisite  to  recovery  of  damages 
from  it.  I  think,  therefore,  the  court  should  continue  to 
hold  in  this  case,  as  it  held  in  Bachelder  v.  Heagan,  and 
Sturgis  V.  Robbins,  supra,  and  as  it  at  least  declared  in 
Lowney  v.  Railway  Co.,  supra,  that  the  mere  escape  of  fire, 
lawfully  upon  the  defendant's  property,  serving  him  in  a  law- 
ful business,  is  not  evidence  of  his  fault;  that  the  difficulty 
of  proving  his  fault  does  not  cast  upon  him  the  burden  of  dis- 
proving it. 
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NICHOLS  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Sapreme  Conrt  of  Iowa,  Oct.  19, 1904.) 

[100  N.  W.  Rep.  1115.] 

Private  Crossings— Signals— Application  of  Statute. 

Code,  §  2072,  provides  that  the  eof^ine  whistle  shall  be  sounded  at 
least  60  rods  before  any  road  crossing'  is  reached ;  and  Code,  §  48*  cl.  5, 
provides  that  the  term  *'road'*  means  any  public  highway,  unless  other- 
wise specified  :  held,  that  section  2072  was  limited  to  public  hig-hways, 
and  did  not  require  signals  at  private  crossings. 

Same — Same — Negligence — Common  Law.* 

Failure  of  a  railroad  company  to  give  signal  on  approaching  a  private 
crossing  is  not  negligence  per  se  at  common  law. 

Same— Killing  Steele— Pleading— Failure  to  Signal  at  Public  Crossing.t 
Where,  in  an  action  against  a  railroad  company  for  killing  plaintiff's 
Morse  at  a  private  crossing,  the  petition  charged  negligence  only  in 
failing  to  g'ive  signals  on  the  approach  to  such  crossing,  the  failure  of 
the  defendant  to  give  signals  at  a  public  crossing,  which  was  a  short 
distance  from  the  private  crossing  at  which  the  horse  was  killed,  was 
immaterial. 

Appeal  from  District  Court.  Iowa  County;  O.  A.  Byiogton, 
Judge. 

Actiod  at  law  to  recover  the  value  of  a  horse  alleged  to  have 
been  killed  by  collision  with  defendant's  train  through  the 
negligence  of  the  trainmen.  There  was  a  directed  verdict  for 
the  defendant,  and  plaintiff  appeals.     AfiBrmed. 

J.  T.  Beem,  for  appellant. 

J.  C.  Cook,  H.  Lewis,  and  C.  £.  Vance,  for  appellee. 

WEAVER,  J.  The  defendant's  railroad  crosses  the  plain- 
tiff's farm  between  his  dwelling  house  and  a  highway  on  the 
east.  A  lane  or  private  road,  about  25  or  30  rods  in  lensrtb, 
extends  from  the  house  to  the  highway.  The  crossing  over 
the  railroad  track  was  formerly  closed  by  gates,  which  were 
afterwards  removed  and  an  open  crossing  substituted  at  the 
plaintiff's  request.  On  the  evening  of  the  day  when  the 
alleged  accident  occurred  the  plaintiff  turned  his  horse  out  of 
the  barn  to  drink  at  the  tank  or  watering  place  in  the  yard. 
The  entrance  to  the  lane  does  not  seem  to  have  t>een  closed, 
and  when  plaintiff  sought  to  recapture  the  horse  it  ran  down 
the  lane  in  the  direction  of  the  crossing.  Plaintiff  did  not 
pursue  the  animal,  because  it  was  its  habit  under  such  cir- 
cumstances to  return  to  the  barn.  It  did  not  return,  and 
plaintiff  made  no  farther  attempt  to  find  it,  and  knew  noth- 
ing of  its  whereabouts  until  the  following  morning,  when  its 
dead  body  was  discovered  at  or  near  the  private  crossing. 

*See  foot-note  appended  to  Def rie^e  v,  Illinois  Cent.  R.  Co.  (Iowa) ,  8 
R.  R.  R.  69,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  69. 

tAs  to  whether  a  railroad  company  is  liable  because  of  its  failure  to 
give  crossing  signals  where  the  accident  was  not  at  the  crossing,  see 
foot-note  appended  to  Mitchell  v.  Union  Terminal  Rj.  Co.  (Iowa) ,  10 
R.  R.  R.  75, 33  Am.  &  Eng.  R.  Cas.,  N.  S.,  75. 
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There  is  no  evidence  in  the  record  as  to  the  distance  of  the 
body  from  the  rails,  or  of  bruises  «or  wounds  upon  the  body, 
or  other  indications  that  the  horse  came  to  its  death  by  col- 
lision with  the  train,  except  as  that  fact  may  be  inferred 
from  the  finding  of  the  body  in  the  vicinity  of  the  crossing. 
The  specific  negligence  alleged  is  that  the  defendant's  em- 
ployees, in  charge  of  a  certain  passenger  train  moving  north- 
ward about  8  o'clock  in  the  evening,  neglected  and  failed  to 
soand  the  engine  whistle  or  ring  the  bell  at  least  6o  rods  be- 
fore reaching  the  plaintifl's  crossing,  and  thereby  brought 
aboQt  the  collision  in  which  the  horse  was  killed.  No  other 
act  is  complained  of,  and,  if  defendant  is  chargeable  with 
negligence  in  respect  thereto,  it  must  be  because  it  omitted  a 
statutory  duty  in  failing  to  give  the  signals,  or  that  such 
omission  was  a  breach  of  its  common-law  duty  to  exercise 
reasonble  care  in  the  operation  of  the  train. 

Code,  §  2072,  provides  that  in  moving  a  railway  train  the 
engine  ^'whistle  shall  be  twice  sharply  sounded  at  least  60 
rods  before  any  road  crossing  is  reached,  and  after  the  sound- 
ing of  the  whistle  the  bell  shall  be  rung  continuously  until  the 
crossing  it  passed."  It  is  the  theory  of  the  appellant  that 
the  words  *^ any  road  crossing/'  as  used  in  this  statute,  in- 
clude private  crossings  like  the  one  at  which  the  collision 
occurred,  and  that  the  defendant's  failure  to  give  the  signals 
was  negligence  as  a  matter  of  law.  But  this  interpretation 
of  the  statute  cannot  be  approved.  Code,  §  48,  cl.  5,  pro- 
vides that  ''the  term  'road,'  as  used  in  this  Code,  means  any 
public  highway,  unless  otherwise  specified."  It  is  not 
^'otherwise  specified"  in  section  2072,  and  we  must  therefore 
assume  that  the  Legislature  used  the  word  intending  it  to  be 
understood  in  the  sense  thus  authoritatively  declared.  The 
defendant  is  therefore  not  chargeable  with  negligence  be- 
cause of  failure  to  obey  any  statutory  rules  requiring  signals 
for  the  plaintiff's  private  crossing. 

Neither  is  there  any  rule  of  common  law  which  makes  it 
negligence  per  se  to  omit  the  signals.  The  company  is  bound 
to  exercise  reasonable  care  in  the  operation  of  its  trains  to 
avoid  injury  to  persons  and  animals  at  all  crossings,  private 
as  well  as  public;  and  if  by  reason  of  peculiar  or  extraordi- 
nary circumstances  surrounding  a  crossing,  and  known  to  the 
trainmen,  ordinary  prudence  would  require  an  alarm  or  sig- 
nal to  be  given  by  an  approaching  train,  then  its  omission 
would  be  negligence,  but  in  the  absence  of  such  circum- 
stances no  such  duty  arises.  The  record  before  us  is  entirely 
barren  of  any  fact  or  suggestion  which  would  justify  the  jury 
in  finding  there  was  any  omission  of  reasonable  care  in  this 
respect. 

Some  reference  is  made  to  the  fact  that  there  is  a  public 
crossing  some  60  rods  south  of  the  private  crossing,  and  as 
we  understand  the  record  it  is  said  in  evidence  that  the 
engine  which  is  supposed  to  have  struck  the  horse  did  not 
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signal  its  approach  to  either.  The  petition  does  not  charge 
any  negligence  in  failing  to  signal  for  the  public  crossing, 
and  it  is  unnecessary  for  us  to  consider  what  may  have  been 
the  rights  of  the  parties,  had  such  an  allegation   been  made. 

In  view  of  the  conclusions  above  stated,  we  do  not  attempt 
to  pass  upon  the  sufiBciency  of  defendant's  showing  that  the 
herd  law  was  in  force  in  Iowa  county  at  the  time  of  the  acci- 
dent, or,  if  in  force,  what  effect  it  would  have  upon  plain- 
tiff's right  to  recover  damages. 

There  was  no  evidence  upon  which  the  jury  would  have 
been  justified  in  finding  the  defendant  guilty  of  the  negli- 
gence charged  in  the  petition,  and  the  judgment  of  the 
district  court  is  affirmed. 


BOOTH  V.  UNION  TERMINAL  RY.  CO. 

(Supreme  Court  of  Iowa,  Oct.  27,  1904.) 

[101  N.  W.  Rep.  147.] 

Licensees — Persons  Crossing  Track  in  Alley.* 

Where  railroad  tracks  were  laid  in  an  alley  between  packing*  honse 
buildings,  and  defendant  had  knowledge  that  for  many  years  employees 
in  the  packing  house  had  been  in  the  habit  of  crossing  the  tracks  at  all 
points  along  the  alley  t)etween  the  buildings,  and  that  such  practice 
was  more  common  than  the  use  of  the  crossing  at  one  end  of  the  plat- 
forms, and  no  objection  was  ever  made  thereto,  an  employee  killed  by  a 
train  while  crossing  such  tracks  was  a  licensee,  and  not  a  trespasser. 

Same — Same — Contributory  Negligence — Failure  to  Look  Again. f 

Defendant  maintained  tracks  in  an  alley  between  packing  honse 
buildings,  with  knowledge  that  the  employees  of  the  packing  house  uni- 
formily  crossed  the  tracks  between  the  buildings.  Deceas^  and  two 
other  packing  house  employees  started  to  cross  the  tracks,  and  stopped 
and  looked  north  for  approaching  trains,  and,  though  their  view  was 
somewhat  obstructed,  they  could  see  moving  cars  at  least  500  feet  away» 
No  cars  were  seen  by  any  of  the  three,  whereupon  they  walked  south 
on  a  platform  about  3S  feet,  when  they  started  to  cross  without  again 
looking  before  going  on  the  track.  Deceased's  companions  got  across,^ 
but  deceased  was  struck  and  killed  by  a  train  from  the  north  :  keld^  that 
deceased  was  not  guilty  of  contributory  negligence  as  a  matter  of  law* 

Appeal  from  District  Court,  Woodbury  County;  G.  W. 
Wakefield,  Judge. 

*See  foot-note  appended  to  Lovett  v.  Gulf,  C.  &  S.  F.  Ry.  Co.  (Tez.) ,. 
11  R.  R.  R.  339,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  339,  where  all  the  pre- 
ceding authorities  in  this  series  are  collected  or  referred  to  ;  Bishop  v. 
Illinois  Cent.  R.  Co.  (Ky.),  11  R.  R.  R.  328,  34  Am.  &  Kng.  R.  Cas..  N. 
S.,  328;  Chesapeake  &  O.  Ry.  Co.  v.  See's  Adm'z  (Ky.),  11  R.  R.  R. 
342,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  342  (mere  acquiescence  in  use  of  track 
by  pedestrians  does  not  create  a  license) ;  Koegel  v.  Missouri  Pac.  Ry» 
Co.  (Mo.),  11  R.  R.  R.  358,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  358  (person 
walking  near  tracks  in  switch  yards,  where  warnings  are  posted,  is  not 
a  licensee) ;  Wagner  v,  Chicago  A  N.  W.  Ry.  Co.  (Iowa),  11  R.  R.  R. 
789,  34  Am.  &  Eng.  R.  Cas.,  N.  8.,  789  (use  of  space  between  tracks  by 
the  public) ;  Riska  v.  Union  Depot  R.  Co.  (Mo.),  11  R.  R.  R.  294,34  Am. 
A  Eng.  R.  Cas.,  N.  8.,  294  (one  crossing  street  at  crossing  is  not  a  trea* 
passer  on  the  tracks  of  a  street  railway). 

tSee  foot-note  appended  to  Mease  v.  United  Traction  Co.   (Pa.),  12. 
R.  R.  R.  272,  35  Am.  &  Eng.  R.  Cas.,  N.  8.,  272. 
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Suit  to  recover  damages  for  the  death  of  Fay  Booth. 
There  was  a  directed  verdict  for  the  defendant,  and  from  a 
judgment  thereon  the  plaintiff  appeals.     Reversed. 

J.  L.  Kennedy,  E.  A.  Morling,   and  F.   C.    Davidson,   for 
appellant. 
Charles  A.  Dickson  and  T.  F.  Bevington,  for  appellee. 

SHERWIN,  J.  The  deceased  was  about  i8  years  old  at 
the  time  of  bis  death,  and  was  then,  and  for  several  days 
previous  thereto  had  been,  in  the  employ  of  the  Cudahy 
Packing  Company  in  Sioux  City.  The  plant  of  this  com- 
pany consists  of  a  group  of  buildings  separated  by  an  alley 
several  hundred  feet  in  length  running  north  and  south.  The 
killing  and  packing  building,  in  which  the  deceased  worked, 
was  on  the  west  side  of  the  alley,  and  the  timekeeper's  office 
and  the  general  office  were  at  some  distance  apart  on  the 
east  side  of  the  alley.  Extending  the  entire  length  of  the 
alley,  and  near  the  center  thereof,  was  the  main  switch  track 
used  by  the  defendant  for  the  purpose  of  reaching  the  Cudahy 
plant  and  the  Armour  plant,  which  was  situated  some  dis- 
tance south  of  the  Cudahy  plant.  Abutting  the  alley  in  front 
of  the  east  row  of  buildings  was  a  loading  platform  about 
three  feet  high  running  from  the  room  occupied  by  the  time- 
keeper south  several  hundred  feet  to  the  general  office. 
There  was  also  a  platform  of  nearly  the  same  in  front  of  the 
west  row  of  buildings.  Near  the  north  ends  of  these  plat- 
forms there  was  a  sufficient  plank  crossing  connecting  them. 
South  of  this  crossing,  and  on  either  side  of  the  main  switch 
track,  there  was  a  track  immediately  in  front  of  the  platform. 
There  were  also  two  tracks  north  of  the  crossing,  similarly 
situated.  These  side  tracks  did  not,  however,  extend  over 
the  crossing  in  question,  which  was  at  grade  where  it  crossed 
the  track.  ^  The  killing  and  packing  building  or  room  was 
south  of  this  crossing  and  north  of  the  general  office.  The 
deceased,  with  two  fellow  workmen,  left  the  building  to- 
gether a  little  before  6  o'clock  in  the  afternoon,  for  the  pur- 
pose of  reporting  their  time  at  the  general  office,  coming  out 
of  the  building  through  the  hide  cellar  door  onto  the  loading 
platform.  Immediately  in  front  of  this  point  two  cars, 
coupled  together,  were  standing  on  the  track,  the  north  one 
of  the  two  being  an  offal  car  and  the  south  one  an  ordinary 
box  car.  Upon  reaching  the  platform  they  stopped  and 
looked  to  the  north  for  a  moment,  and  then  walked  south  to 
a  point  a  couple  of  feet  south  of  the  south  end  of  the  box  car» 
where  they  left  the  platform  to  cross  the  tracks.  The  other 
two  were  ahead  of  the  deceased,  and  crossed  safely,  but  just 
as  he  stepped  onto  the  main  track  he  was  struck  and  killed 
by  one  of  the  defendant's  trains  running  south  at  the  rate  of 
i8  or  20  miles  an  hour.  The  engine  was  pushing  one  box  car 
and  drawing  several  others,  and  no  alarm  was  sounded  as  the 
train  went  through  the  alley.     One  of  the  defendant's  em- 
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ployees  was  standios:  on  the  top  of  the  forward  car,  but  he  was 
not  looking  ahead  of  the  train.  A  motion  to  direct  a  ver- 
dict for  the  defendant  was  made  and  sustained  at  the  close 
of  the  pbintifi's  evidence,  and  we  have  two  questions  for  de- 
termination: First,  was  the  deceased  a  trespasser?  and, 
second,  if  not,  was  he  guilty  of  contributory  negligence? 
The  court  sustained  the  motion  on  the  latter  ground. 

A  thousand  or  more  men  were  employed  in  and  about  the 
Cndahy  plant,  and  had  been  so  employed  a  long  time  prior 
to  the  accident  in  question.  Approximately  one-half  of  the 
employees  worked  on  the  west  side  of  these  tracks,  and  each 
day  when  they  quit  work  it  was  their  custom,  required  by  the 
rules  of  the  Cudahy  Company,  to  report  their  time  either  at 
the  timekeeper's  office  or  at  the  general  office,  depiending 
upon  the  time  they  reported.  The  evidence  showed  that 
these  employees,  as  well  as  those  working  on  the  east  side  of 
the  tracks,  were,  and  had  been  for  years,  in  the  habit  of 
crossing  the  tracks  at  all  points  along  the  alley  between  the 
buildings;  that  such  practice  was  more  common  tb&n  the  nse 
of  the  crossing  at  the  north  ends  of  the  platforms;  that  this 
practice  was  fully  known  to  the  defendant's  employees  during 
all  of  the  time,  and  that  no  objection  had  ever  been  made 
thereto  by  the  defendant.  The  tracks  were  laid  on  the  sur- 
face of  the  grounds,  and  between  them  and  between  the  rails 
of  each  cinders  had  been  put  in  and  leveled  off,  so  that  the 
entire  surface  of  the  alley  between  the  buildings  was  level 
and  smooth. 

In  Clampit  v.  C,  St.  P.  &  K.  Ry.  Co.,  84  Iowa,  71,  50  N. 
W.  673,  the  plaintiff,  in  going  back  and  forth  between  his 
home  and  his  work,  crossed  the  defendant's  tracks  on  a  foot- 
path much  used  by  the  public,  and  which  was  just  at  the  foot 
of  a  high  bank  where  a  stairway  had  been  built  by  persons 
using  such  crossing.  It  was  contended  in  that  case  that  the 
plaintiff  was  a  trespasser,  and  not  entitled  to  recover,  but  we 
i)eld  otherwise,  and  said:  ^^There  were  no  fences  along 
the  road,  and  nothing  to  prevent  all  persons  desiring  to-do  so 
crossing  the  road  freely.  The  defendant  and  the  railroad 
company  owning  the  track,  or  either,  had  in  no  manner  for- 
bidden the  crossing  of  the  track  by  footmen,  and  had  thrown 
no  obstacles  in  their  way.  The  fact  that  the  place  at  the 
stairs  was. used  as  a  crossing  by  pedestrians,  who  also  crossed 
at  other  places  near  by,  was  known  by  the  employees  of  the 
defendant,  and  by  the  engineer  who  operated  the  engine 
which  struck  the  plaintiff.  The  stairway  and  the  ties  across 
the  ditch,  as  well  as  the  path  made  by  footmen,  prominently 
advertised  the  place  as  a  crossing  used  by  pedestrians.  No 
engineer  or  fireman  passing  along  the  tracks  at  that  place 
with  his  eyes  open,  in  the  exercise  of  reasonable  watchfulness 
and  care,  could  have  failed  to  see  these  indications  of  the 
footpath,  and  to  understand  therefrom  that  it  was  used  by 
pedestrians,  if  he  possessed  ordinary  intelligence.    The  de- 
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fendants  and  the  railroad  company  owniog  the  track  hav- 
ing tbroagh  their  employees  and  officers  knowledge  of  the 
nse  of  the  footpath  crossing,  and  having  made  no  objections 
thereto,  nor  erected  fences,  walls,  or  other  obstructions  to 
snch  use,  will  be  presumed  to  assent  to  it ;  thus  giving  all 
who  use  the  crossing  license  therefor.  The  plaintiff,  there- 
fore, was  not  a  trespasser  upon  the  railroad  track,  but  is  en- 
titled to  all  the  rights  and  protection  of  one  rightfully  upon 
it  with  the  license  of  the  defendant. "  This  case  was  followed 
in  Thomas  v.  C,  M.  &  St.  P.  Ry.  Co.,  103  Iowa,  649,  72  N. 
W.  783,  39  L.  R.  A.  399,  where  a  child  was  injured  on  the  de- 
fendant's track,  where  the  public  was  accustomed  to  travel 
with  the  knowledge  of  the  defendant.  After  quoting  from  the 
Clampit  Case,  it  was  said:  ^^This  language  applies  as  well  to 
the  facts  in  the  case  at  bar.  Here  was  an  almost  constant 
ase  of  this  track.  Here  were  well-defined  footpaths,  and  a 
ladder  in  use  for  years  for  the  purpose  of  reaching  the  track. 
The  track  repairers  knew  the  ladder  was  there.  The  road- 
master  had  actual  knowledge  of  it.  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  his  eyes,  he  must  have 
seen  it.  It  was  in  plain  view  of  all  the  train  operatives; 
*  *  *  and,  with  the  fact  undisputed  of  the  use  of  the  lad- 
<ler,  paths,  and  track  for  years  without  objection  from  the  de- 
fendant or  any  of  its  employees,  all  these  and  other  facts  would 
warrant  a  finding  by  the  jury  that  use  of  the  track  was  by 
the  consent  ol  the  defendant,  and  therefore  the  child  ^  *  * 
^as  not  a  trespasser.''  We  again  approved  the  rule  in  Scott 
V.  St.  L.,  K.  &  N.  W.  Ry.  Co.,  112  Iowa.  S4>  83  N.  W.  818, 
and  in  Edington  v.  B.,  C.  R.  &  N.  R.  Co.,  116  Iowa,  410, 
<90  N.  W.  95»  57  L*  R*  A.  561.  The  basis  of  these  footpath 
decirions  is  that  the  use  of  the  railroad  tracks  was  so  com- 
mon and  so  well  defined  that  the  companies  were  charged  with 
jknowledge  of  such  use,  and,  making  no  objections  or  obstruc- 
tion thereto,  were  presumed  to  assent  to  it. 

The  instant  case  presents  to  our  minds  much  stronger 
pounds  for  applying  the  rule  thus  announced  than  do  any  of 
the  cases  cited.  Here  the  Cudahy  buildings  were  arranged  for 
the  purpose  of  having  switching  facilities  between  them, 
and  the  tracks  were  laid  through  the  alley  for  their  accommo- 
dation. The  buildings  extended  many  hundred  feet  on  each 
^ide  of  the  tracks,  and  throughout  the  entire  length  they  were 
occupied  by  the  employees  of  the  packing  company,  all  of 
whom  engaged  on  the  west  side  of  the  tracks,  at  least,  were 
required  to  cross  the  tracks  at  some  time  during  the  day. 
That  they  would  cross  at  the  point  most  convenient  for  them, 
rather  than  walk  to  the  plank  crossing,  several  hundred  feet 
away,  might  well  have  been  presumed  by  the  defendant,  in 
the  absence  of  a  physical  demonstration  that  stich  was  in  fact 
the  case.  But  for  two  years,  at  least,  before  the  accident^ 
in  question,  these  hondreds  df  men  had  crossed  and  recrossed 
-these  tracks  daily  with  the  full  knowledge  of  the  defendant. 


W2       Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas.  N  S 

Booth  V.  Union  Terminal  Ry.  Co 

^Vheo  there  was  snow  on  the  ground  many  well-defined  paths 
crossed  the  tracks,  but  we  do  not  deem  this  a  circumstance  of 
great  weight  because  of  the  location  and  purpose  of  the  tracks 
and  the  well-established  fact  that  the  men  crossed  at  all  points 
between  the  buildings.  ^  It  is  the  knowledge  of  the  constant 
use  of  the  tracks  that  binds  the  railroad  company,  and  when 
it  appears  that  such  use  is  at  all  points  along  its  tracks  for 
several  hundred  feet  the  case  falls  clearly  within  the  rule  of 
the  cases  cited.  While  a  railroad  company  is  not  ordinarily 
required  to  look  out  for  persons  who  may  cross  its  tracks 
at  points  where  there  is  no  well-defined  use  thereof  for  such 
purpose  by  the  public,  it  cannot  be  said  as  a  matter  of  law 
that  the  defendant  was  not  required  to  be  on  the  lookout  in 
this  case.  Baltimore  &  Potomac  R.  Co.  v.  Cumberland,  176 
U.  S.  232,  20  Sup.  Ct.  380,  44  L.  Ed.  447.  The  cases  cited 
on  this  branch  of  the  case  by  the  appellee  are  based  so  largely 
upon  the  facts  of  each  particular  case  that  we  will  not  extend 
this  opinion  for  the  pupose  of  reviewing  them.  In  many  of 
the  cases  the  injured  person  was  walking  upon  the  railroad 
track,  and  in  Bryson  v.  C,  B.  &  Q.  Ry.  Co.,  89  Iowa,  677,  ^7 
N.  W.  430,  we  held  that  there  was  a  distinction  between 
walking  on  the  track  and  crossing  the  same.  In  Wagner  v. 
Chicago  &  N.  W.  Ry.  Co.  (Iowa)  q8  N.  W.  141*  we  held  that 
the  implied  invitation  to  the  public  to  use  well-defined  cinder 
paths  provided  for  use  as  ways  excluded  an  implied  invitation 
to  walk  elsewhere,  and  therefore  the  defendant  had  the  right 
to  assume  that  the  public  would  confine  itself  thereto.  We 
reach  the  conclusion  that  the  deceased  was  not  a  trespasser 
upon  the  defendant's  track. 

The  two  men  who  left  the  killing  and  packing  house  with 
the  defendant  were  Dave  Brodigan  and  John  Haueser. 
Brodigan  testified  that  both  he  and  the  deceased  looked  north 
for  a  moment  or  two  when  they  first  reached  the  platform, 
and  that  there  were  no  cars  moving  on  the  tracks  in  that 
direction;  that  the  three  of  them  then  went  south  on  the 
platform  about  35  feet  to  the  south  end  of  the  box  car,  where 
they  left  the  platform,  and  started  across  the  tracks,  heahead^ 
and  the  deceased  behind;  that  just  as  he  was  about  to  leave 
the  platform  a  friend  on  the  east  platform  called  to  him  to 
^'hurry  up,  and  beat  Wells";  that  he  then  iumped  and 
started  to  run,  and  did  not  look  for  a  train,  or  see  or  hear  the 
one  approaching  from  the  north.  Haueser  followed  Brodigan 
across  the  tracks,  and  both  arrived  safely  on  the  other  side. 
It  was  shown  that  the  deceased  did  not  again  look  north,  nor 
did  he  look  south,  as  he  stepped  by  the  end  of  the  car  and 
upon  the  track  where  he  was  struck.  Just  as  he  was  step- 
ping upon  that  track  his  peril  was  noticed  by  coemployees 
on  the  east  platform,  who  called  to  him.  He  looked  up,  but 
in  the  same  instant  the  train  struck  him.  His  view  from  the 
platform  where  he  looked  north  was  partially  obstructed,  but 
that  it  was  not  wholly  so  is  shown  by  the  evidence  of  wit<* 
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nesses  who  afterwards  made  observalions  from  the  same 
point,  and  under  practically  the  same  circumstances,  and  who 
testified  that  about  two  feet  of  an  ordinary  box  car  could  be 
seen  four  or  five  hundred  feet  north;  and  the  evidence 
tended  to  show  that  a  train  coming  south  from  that  point 
would  come  into  clearer  view  as  it  approached  until  it 
reached  the  cars  standing  immediately  in  front  of  the  hide 
cellar  door.  The  plank  crossing  of  which  we  have  spoken 
was  about  lOO  feet  north  of  this  cellar  door.  The  record  does 
not  show  by  whom  it  was  placed  there,  but  does  show  that  it 
was  used  for  trucking  and  other  purposes.  Had  the  deceased 
gone  to  that  crossing,  he  would  have  had  no  tracks  to  cross 
except  the  center  or  main  one.  There  were  cars  standing  on 
the  west  track  north  of  the  crossing,  however,  and  whether  the 
danger  of  crossing  there  without  looking  immediately  before 
stepping  upon  the  track  would  have  been  greater  or  less  than 
where  the  deceased  attempted  to  cross  would  depend  very 
much  upon  his  position  on  the  crossing.  Whether,  under 
all  of  these  facts  and  circumstances,  it  should  be  held  as  a 
matter  of  law  that  the  deceased  was  negligent  in  not  using 
this  crossing,  and  in  not  looking  and  listening  when  he 
stepped  around  the  car  and  before  going  upon  the  main  track, 
are  questions  presented  in  argument,  and  the  latter  one,  at 
least,  is  very  close.  As  to  the  former,  it  is  contended  that 
the  plank  crossing  afforded  a  safe  way,  and  that  it  was  negli- 
gence to  cross  at  any  other  point.  This  was  a  question  for  the 
jury,  however.  The  crossing  was  a  private  one,  for  which 
no  statutory  signals  were  required  and  none  given.  The  train 
passed  over  it  at  the  same  speed  that  it  traveled  else- 
where through  the  alley,  and,  aside  from  the  fact  that  the 
side  tracks  did  not  extend  over  it,  it  was  no  more  safe  than 
any  other  point  between  the  buildings;  and,  as  we  have  said, 
the  implied  invitation  to  cross  the  tracks  applied  as  strongly 
to  all  other  points  as  to  this  because  of  the  long-continued 
custom  and  practice  of  the  employees.  Had  it  been  an  abso- 
lutely safe  and  convenient  way,  it  migbt,  perhaps,  be  said  as 
a  matter  of  law  that  the  deceased  was  negligent  in  not  using 
it.  If  the  deceased's  view  from  the  platform  when  he 
looked  north  had  been  entirely  obstructed,  there  can  be  no 
question  as  to  his  duty  to  again  look  when  he  reached  a 
point  where  he  could  have  seen  the  track,  and  under  such  cir- 
cumstances the  fact  that  others  had  safely  crossed  immedi- 
ately before  him  would  not,  perhaps,  excuse  his  neglect. 
But  here  he  could  have  seen  moving  cars  at  least  soo  feet 
away.  He  and  Brodigan  both  looked  north,  and  the  latter 
saw  no  cars  in  motion;  hence  it  may  be  presumed  that  the 
deceased  saw  none.  They  immediately  thereafter  started  to 
walk  south,  and  in  a  few  seconds  later  the  other  two  had 
crossed  the  track  in  safety  ahead  of  the  deceased,  and  with- 
out any  warning  to  him  that  a  train  was  approaching.  Had 
the  train  been  running  at  the  ordinary  yard  speed  instead  of 
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at  the  rate  of  i8  or  20  miles  an  hoar,  the  deceased  could  have 
crossed  the  tracks  in  perfect  safety,  and  is  it  not  fair  to  pre- 
sume that  he  considered  this  matter  when  he  started  from 
his  point  of  observation  to  make  the  crossing?  Camp  v. 
C.  Gt.  W.  Ry.  Co.  (Iowa)  99  N.  W.  735. 

Could  different  inferences  justly  be  drawn  from  the  acts  of 
the  deceased,  under  all  the  facts  and  circumstances  proven.^ 
If  so,  it  was  error  to  hold  as  a  matter  of  law  that  he  was  neg- 
ligent. Selensky  v.  C.  G.  W.  R.  Co.  (Iowa)  94  N.  W.  272; 
Cummings  v.  C,  R.  I.  &  P.  Ry.  Co.,  114  Iowa,  86,  86  N.  W. 
40;  Moore  v.  C,  St.  P.  &  K.  C.  R.  C^o.,  102  Iowa,  S99>  71 
N.  W.  569;  MnLeod  v.  C.  &  N.  W.  Ry.  Co.,  104 Iowa,  141,  7% 
N.  W.  614,  and  cases  there  cited;  Schulte  v.  C,  M.  &  St. 
P.  Ry.  Co.,  114  Iowa,  94.  86  N.  W.  63;  Cleveland,  C,  C.  &  I. 
Ry.  Co.  v.  Harrington  (Ind.  Sup.)  30  N.  E.  37;  Pitts- 
burg, Ft.  W.  &  C.  Ry.  Co.  V.  Callaghan  (111.)  41  N.  E.  909; 
Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct. 
679,  36  L.  Ed.  48$.  While,  as  we  have  heretofore  said,  the 
case  is  close,  we  reach  the  conclusion  that  it  should  baye 
been  submitted  to  the  jury,  and  the  judgment  is  therefore 
reversed. 


CENTRAL  OF  GEORGIA  RY.  CO.  v.  SPORT. 

(Supreme  Court  of  Alabama,  July  21, 1904.) 

[37  So.  Rep.  344.] 

Stock  Injured  on  Track— Negligence — Question  for  Jury. 

In  an  action  against  a  railroad  company  for  injuries  to  plain  tiff '9 
cow,  evidence  of  defendant's  negUg^ence  reviewed,  and  held  to  present 
a  question  for  the  jury. 

Same — Failure  to  Maintain  Lookout — Instruction  Not  Warranted  by 
Evidence. 
Where,  in  an  action  ag^ainst  a  railroad  company  for  injuring-  plain- 
tiff's cow,  it  appeared  that  the  track  approaching  the  point  where  the 
injury  occurred  was  straight  for  more  than  a  mile,  and  one  of  plaintiff*^ 
witnesses  testified  that  the  engineer  saw  the  cow  some  75  or  100  yards 
before  overtaking  her,  an  instruction  that  if  the  jury  believed  the  evi- 
dence, the  engineer  at  the  time  of,  and  just  before,  the  accident  was 
keeping  a  lookout  for  obstructions  on  the  track,  was  not  supported  by 
the  evidence. 

Sanne — Duty  to  Maintain  Lookout— Instruction.* 

In  an  action  against  a  railroad  company  for  injuries  to  a  cow  on 
the  track,  a  requested  instruction  that  if  the  yurj  believed  the  evidence, 
the  eng^ineer  at  the  time  of,  or  just  prior  to,  the  accident  was  keeping  a 
lookout  for  obstructions  on  the  track  was  misleading,  in  that  it  wa» 
calculated  to  induce  the  jury  to  believe  that  the  engineer  was  under  no 
duty  to  keep  a  lookout  for  the  cow  if  she  was  not  on  the  track,  though 
in  close  proximity  thereto. 

Appeal  from  Circuit  Court,  Crenshaw  County;  J.  C. 
Richardson,  Judge. 

*As  to  whether  it  is  the  duty  of  railroad  companies  to  maintain 
lookouts  upon  trains  in  order  to  avoid  injuring  live  stock,  see  extensive 
note  appended  to  Davis  v.  Southern  Ry.  Co.  (S.  Car.),  12  R.  R.  R.  188» 
35  Am.  &  £^ng.  R.  Cas.,  N.  S.,  188. 
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Action  by  T.  B.  Sport  against  the  Central  of  Georgia  Rail- 
way Company  for  injuries  to  plaintiff's  cow.  From  a  jadg- 
ment  in  favor  of  plaintiff,  defendant  appeals.    AfiBrmed. 

Upon  the  introduction  of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  'Ki)  If  you  believe  the  evidence, 
your  verdict  should  be  for  the  defendant."  '^(6)  If  you  be- 
lieve the  evidence,  the  engineer  at  the  time  of,  and  just  be- 
fore, the  accident  was  keeping  a  lookout  for  obstructions 
on  the  track." 

Chas.  P.  Jones  and  W.  F.  Thetford,  Jr.,  for  appellant. 
M.  W.  Rushton,  for  appellee. 

TYSON,  J.  Action  for  damages  for  negligently  injuring 
a  cow,  the  property  of  the  plaintiff,  in  which  a  recovery  was 
had,  and  from  which  defendant  appealed. 

It  is  first  insisted  that  the  trial  court  erred  in  refusing  the 
general  afiBrmative  charge  with  hypothesis  requested  by  de- 
fendant. This  contention  is  predicated  on  the  proposition 
that  the  testimony  of  defendant's  engineer,  who  was  operat- 
ing the  engine  at  the  time  of  the  infliction  of  the  injury,  is 
not  in  conflict  with  the  testimony  of  Walden,  a  witness  ex- 
amined in  bebalf  of  plaintiff,  who  was  an  eye-witness  to  the 
occurrence.  In  this  defendant's  counsel  are  mistaken. 
Walden  says  that  his  attention  was  attracted  to  the  occur- 
rence by  ''the  engineer  blowing  the  whistle,  and  trying  to  get 
the  cow  off"  the  track.  ''The  engine  was  seventy-five  or 
one  hundred  yards  from  the  cow  when  I  first  saw  her."  He 
also  says  "that  the  cow  was  on  the  track  when  I  first  saw 
her,  and  that  she  ran  fifteen  or  twenty  steps  before  the  train 
struck  her."  He  further  says:  "It  looked  like  she  run  down 
the  road,  and  when  she  did,  the  engineer  threw  the  throttle 
wide  open,  and  increased  the  speed  of  the  train,  and  struck 
her."  If  this  testimony  is  to  be  believed,  a  plainer  case  of 
negligence  on  the  part  of  the  engineer  could  scarcely  be 
proven.  The  engineer,  however,  denies  all  this.  He  testi- 
fied, in  substance,  that  the  cow  came  suddenly  from  behind  a 
pile  of  lumber,  within  10  or  15  feet  of  the  track,  which  hid 
her  from  his  view,  when  his  engine  was  about  150  feet  away, 
traveling  at  a  rate  of  speed  of  20  miles  per  hour,  and  that 
as  soon  as  he  discovered  that  she  was  going  upon  the  track, 
he  applied  all  the  necessary  means  at  hand  to  stop  his 
train,  and  that  it  was  impossible  to  do  so,  although  it  was 
equipped  with  all  the  modern  appliances.  He,  however,  did, 
he  says,  reduce  the  speed  to  about  10  miles  an  hour  before 
striking  her.  He  also  says  the  cow  only  ran  down  the  track 
about  5  feet  before  she  was  struck.  Clearly  this  conflict  be- 
tween the  testimony  of  these  two  witnesses  was  a  matter  for 
the  jury,  and  not  for  the  court.  The  charge  was  properly 
refused. 
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Charge  numbered  6  was  also  properly  refused.  Under  the 
evidence,  it  cannot  be  affirmed  as  a  fact,  free  from  adverse 
inference,  that  the  engineer  was  at  the  time,  and  just  before, 
the  cow  was  struck,  keeping  a  lookout  for  obstructions  on  the 
track.  The  track  is  shown  to  have  been  straight  for  more 
than  a  mile,  and  if  it  be  true  that  the  cow  was  seen,  as  Wal- 
den  testified,  by  the  engineer  some  75  or  ico  yards  before 
overtaking  her,  the  inference  may  be  indulged  that  he  was 
not  keeping  a  lookout  for  obstructions,  as  asserted  by  the 
charge.  Moreover,  the  charge  was  misleading.  It  was  cal- 
culated to  induce  the  jury  to  the  belief  that  the  engineer  was 
under  no  duty  to  keep  a  lookout  for  the  cow  if  she  was  not 
on  the  track,  though  in  close  proximity  thereto.  Besides  the 
form  of  the  charge  was  bad.  It  did  not  predicate  a  finding 
by  the  jury  of  the  fact  asserted  in  it,  although  it  hypothesized 
their  belief  of  the  evidence. 

We  do  not  think  the  trial  court  erred  in  refusing  the  mo- 
tion for  a  new  trial.  The  case  was  clearly  one  for  the  jury, 
and  their  verdict,  in  our  opinion,  ought  not  to  be  disturbed. 

Affirmed. 


DUNKIRK  V.  CITY  PASSENGER  RY.  CO. 

(Supreme  Court  of  Pennsylvania,  May  2,  1904.) 

[58  AU.  Rep;  268.] 

Street  Railways— Collision— Evidence.* 

Evidence  in  an  action  to  recover  for  i>ersonal  injuries  caused  by  a 
collision  between  plaintiff's  sleigfh  and  a  street  railway  car  examined, 
and  held  to  require  the  direction  of  a  verdict  for  defendant. 

Appeal  from  Court  of  Common  Pleas,  Blair  County. 

Action  by  L.  G.  Dunkle  against  the  City  Passenger  Rail- 
Mray  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and  DEAN,  BROWN, 
POTTER,  and  THOMPSON,  JJ. 

W.  C.  Fletcher,  for  appellant. 
Thomas  H.  Greevy,  for  appellee. 

THOMPSON,  J.  The  failure  of  duty  from  which  springs 
the  alleged  negligence  on  the  part  of  the  appellee  is  limited 
to  a  very  narrow  compass.  When  the  accident  occurred  the 
car  of  the  appellee  was  running  at  a  moderate  rate  of  speed, 
not  exceeding  four  miles  an  hour.  It  was  dark,and  the  bead- 
light  of  the  car  was  properly  lighted,  the  motor  was  in  proper 
order,  and  the  car  under  control.     The  motorman  was  in  his 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
collisions  with  other  users  of  streets,  see  foot-note  appended  to  Annis- 
ton  Electric  &  Gas  Co.  v.  Hewitt  (Ala.),  12  R.  R.  R.  312,  S5  Am.  A  Bng. 
R.  Cas.,  N.  8.,  312,  where  all  the  preceding  authorities  in  this  series 
are  referred  to. 
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place  and  attending  to  his  daties.  There  was  therefore  no 
substantial  ground  for  negligence  arising  from  the  condition 
of  the  car  or  its  management.  It  was,  however,  alleged  that 
appellee  was  guilty  of  negligence  because  its  motorman  did 
not  stop  the  car  in  time  to  enable  him  to  avoid  the  collision. 
The  accident  occurred  in  the  latter  part  of  January^  at 
an  early  hour  in  the  morning,  while  it  was  dark.  The  ap- 
pellant was  going  into  Altoona  in  his  sleigh,  and,  it  being 
cold,  was  warmly  wrapped  up.  As  he  passed  along  one  of 
the  streets,  some  150  or  200  feet  from  the  approaching  car, 
his  horse  backed  upon  the  track.  Having  whipped  him,  he 
succeeded  in  getting  him  off  from  it.  When  moving  on  the 
outside  of  the  track,  and  quite  near  the  appoaching  car,  he 
hallooed  and  shouted  to  the  motorman  to  slow  up.  Just  at 
this  time  his  horse  backed  upon  the  track,  and  the  accident 
then  occurred.  He  had  only  time  to  halloo  and  to  hold  up 
his  band  when  the  collision  took  place.  He  was  unable  to 
say  how  far  the  car  was  distant  from  him  when  the  horse 
backed  the  second  time  upon  the  track,  but  he  guessed  it  was 
50  feet.  He  said  he  could  not  see  the  motorman,  because  of 
the  headlight,  and  he  could  not  say  whether  he  heard  him 
when  he  hallooed  or  not.  The  wife  of  the  appellant  was  in 
the  sleigh  at  the  time,  and  testified  that  she  judged  that  the 
car  was  $0  feet  away  when  her  husband  waved  his  hand  and 
whip;  that  it  all  occurred  ''so  quickly  that  it  all  happened  at 
one  time."  She  seemed  to  think  that,  if  the  motorman  had 
looked,  he  could  have  seen  the  whip  when  it  was  waved. 
The  argument  that  from  this  evidence  negligence  on  the 
part  of  appellee  might  be  deduced  is  inconsequential,  and 
this  inconsequence  becomes  most  distinctly  so  in  connection 
with  the  testimony  on  its  behalf.  The  motorman  testified: 
That  when  he  first  saw  the  horse  and  sleigh  they  were  be- 
tween ^o  and  60  feet  from  him.  They  were  outside  of  the 
track.  The  horse  backed  the  sleigh  upon  the  track,  and 
the  car,  after  striking  it,  ran  some  10  or  15  feet  before  it 
stopped.  That  he  had  the  car  under  control,  with  the  power 
off.  That  he  saw  the  horse  back  the  sleigh  upon  the  track, 
and  at  once  reversed  the  motor.  That  he  heard  the  appel- 
lant halloo  when  the  horse  had  backed  upon  the  track,  but  he 
saw  no  motion  of  the  whip  by  the  appellant.  That  the 
sleigh  was  on  the  outside  of  the  track,  some  $0  feet  away. 
The  horse  was  not  backing,  but  was  moving  along.  That  he 
only  discovered  the  horse  backing  when  the  sleigh  was  about 
10  or  15  feet  from  the  car,  that  he  made  every  efiort  to  stop 
it,  and  that  the  car  was  running  about  4  miles  an  hour. 
The  conductor  of  the  car  testified  that  it  went  about  ^5  feet 
after  it  struck  the  sleigh;  that  he  saw  the  appellant  on  the 
outside  of  the  track,  clear  of  it,  and  he  saw  him  after  he  was 
struck;  that  the  car  was  running  about  4  miles  an  hour, 
and  that  he  did  not  hear  appellant  halloo.  The  testimony 
of  a  passenger  was  substantially  a  confirmatory.     This  evi- 
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dence  does  not  warrant  the  conclusion  that  the  motormao 
heard  the  appellant,  or,  its  being  dark,  that  be  saw  or  could 
have  seen  the  motion  of  the  whip  made  by  appellant  when 
he  was  outside  of  the  track.  The  case,  therefore,  is  one  of 
that  class  of  cases  where  the  accident  is  caused  by  a  horse 
suddenly  becoming  frightened,  and  resulting  in  an  unavoid- 
able collision,  where  the  evidence  does  not  establish  negli- 
gence. Yingst  V.  Lebanon,  etc.,  St.  Ry.  Co.,  167  Pa.  438* 
31  Atl.  687;  Smith  V.  Holmesburg,  etc.,  Electric  Ry.  Co., 
187  Pa.  4Si«  41  Atl.  479. 

The  assignments  of  error  are  not  sustained,  and  the  judg<» 
ment  is  afiBrmed. 


BUTI^BR  V.  ROCKI^AND,  T.  St  C.  ST.  RY. 
(Supreme  Judicial  Court  of  Maine,  July  26,  1904.) 

[SSAtl.  Rep.  775.] 

Street  Railways— Duty  to  Avoid  Injuring  Other  Users  of  Streets.* 

A  street  railway  compa.ay  has  the  lawful  right  to  operate  its  railway 
in  the  location  where  it  has  been  placed,  and  run  its  cars  singly  or  in 
trains  upon  the  track ;  but  it  is  its  duty  to  do  so  haying'  due  regard  to 
the  safety,  not  only  of  travelers  upon  the  street,  but  of  those  who  majr 
have  occasion  to  cross  the  track  in  driving'  out  from  the  yards  of  house* 
situated  along  the  railway. 

Same— Same— Right  to  Assume  That  Other  Users  Will  Be  Careful. 

The  speed  at  which  a  car  or  train  may  properly  be  run,  the  kind  ot 
control  over  it,  and  the  degree  of  watchfulness  imposed  upon  those  in 
charge  must  depend  to  some  extent  upon  the  surrounding  conditions^ 
such  as  the  nearness  of  the  track  to  the  side  of  the  street  and  to  the 
houses,  the  likelihood  of  persons  driving  out  from  the  yards,  and 
whether  the  driveways  are  so  situated  that  persons  driving  out  over 
them  can  see  or  learn  of  the  approach  of  cars  in  season,  with  due  care 
to  avoid  collision.  The  railway  company  and  its  servants  have  a  right 
to  assume  that  all  such  persons  will  themselves  be  in  the  exercise  of 
ordinary  care. 

Same— Same — Speed— Lookout* 

It  is  the  duty  of  a  street  railway  company  at  all  times  to  use  due 
care  in  view  of  apparent  dangers,  and  those  which  may  reasonably  be 
expected,  so  to  regulate  the  speed  of  its  cars,  so  to  have  them  under 
control,  and  so  to  be  on  the  lookout  for  a  team  about  to  cross  that 
those  in  the  teams,  if  they  themselves  are  in  the  exercise  of  due  care» 
shall  not  be  put  in  jeopardy. 

Same — Same.* 

The  person  in  charge  of  the  car  must  exercise  due  care  and  judg- 
ment, and  the  movements  of  the  car  must  be  regulated  with  reference 
to  the  apparent  situation.  If  it  be  apparent  that  a  collision  is  likely  to 
occur,  it  is  the  duty  of  the  servant  in  control  of  the  car  to  be  ready  to 
use,  and  to  use,  if  necessary,  and  when  necessary,  all  practicable 
means  to  prevent  it. 

Case  at  Bar. 

Applying  the  foregoing  rules  to  the  evidence  in  this  case,  held^  that 
the  jury  were  warranted  in  finding  that  the  defendant  was  negligent. 

Nesllgence  and  Contributory  Negligence. 
But  the  evidence  also  shows  that  the  plaintifif  was  clearly  negligent^ 

*See  foot-note  appended  to  Anniston  £<lectric  &  Gas  Co.  v.  Hewitt 
<Ala.),  12  R.  R.  R.  312,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 
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and  that  his  neg^ligence  contributed  to  the  injnry,  and  in  such  a  case* 
where  the  plaintiff  is  firuilty  of  contributory  negligence,  he  must  fail, 
unless  it  appears  further  that  after  the  plaintiff's  negligence,  inde- 
pendent of  and  distinct  from  any  prior  negligence  of  his  own,  the 
defendant  was  negligent,  and  that  this  negligence  was  the  proximate 
cause  of  the  plaintiff's  injury.  It  must  appear  at  some  point  of  time, 
in  view  of  the  entire  situation,  including  the  plaintiff's  negligence,  the 
defendant  was  thereafter  culpably  negligent,  and  its  negligence  the 
latest  in  the  succession  of  causes. 

Sttme — Proximate  Causa. 

Held^  that  the  defendant's  negligeqce  was  not  subsequent  to  and 
independent  of  the  plaintiff's  contributory  negligence^  but  that  it  was 
contemporaneous  with  it,  and  operated  to  produce  the  result  in  con- 
nection with  the  plaintiff's  negligence,  and  not  independently  of  it ; 
that  the  plaintiff's  negligence  actively  continued  from  a  point  about 
20  feet  from  the  railway  track,  where  he  first  had  opportunity  to  see 
the  approaching  train  of  the  defendant,  which  was  not  more  than  200 
feet  away,  to  the  point  of  collision  ;  and  that  it  was  operative  to  the 
last  moment,  and  contributed  to  the  injnry  as  the  proximate  cause. 

Same — Concurring  Negligence. 

The  doctrine  of  prior  and  subsequent  negligence  is  not  applicable 
when  the  negligence  of  the  plaintiff  and  that  of  the  defendant  are  praG?« 
tically  simultaneous. 

(Official.) 

On  motion  from  Supreme  Judicial  Court,  Knox  County. 

Actiorn  by  Herbert  C.  Butler  against  the  Rockland^ 
Thomaston  &  Camden  Street  Railway  to  recover  damages 
for  persona]  injuries  sustained  by  plaintiff  in  a  collision  be- 
tween defendant's  car  and  the  team  in  which  plaintiff  was 
riding.  Plea  of  the  general  issue.  Verdict  for  plaintiff  for 
$8,1^7.50.     Motion  for  new  trial  by  defendant  sustained. 

Argued  before  WISWELL,  C.  J.,  and  EMERY,  WHITE- 
HOUSE,  SAVAGE,  POWERS,  and  SPEAR, . JJ. 

J.  E.  Moore  and  D.  N.  Mortland,  for  plaintiff. 
Arthur  S.  Littlefield  and   Orville  D.  Baker,    for    defend- 
ant. 

SAVAGE.  J.  Case  for  damages  for  personal  injuries  sus- 
tained in  a  collision  between  defendant's  cars,  and  the  team 
in  which  the  plaintiff  was  riding.  The  plaintiff  obtained  a 
verdict,  which  the  defendant,  on  motion,  seeks  to  have  set 
aside. 

It  appears  that  the  line  of  the  defendant's  railway  in 
Rockport,  at  the  point  where  the  collision  occurred,  lies  on 
the  easterly  side  of  the  highway,  and  the  outer  rail,  towards 
the  sidewalk,  is  19  feet  from  the  southwesterly  corner  of  a 
house  known  in  the  case  as  the  '^Shepard  House."  By  the 
driveway  leading  easterly  from  the  street  by  the  southerly 
side  of  the  Shepard  house  to  the  yard  the  distance  from  the 
rail  to  a  point  opposite  the  corner  of  the  house  is  20  feet. 
Standing  at  the  corner  of  the  Shepard  house,  and  looking 
northerly  towards  Camden,  the  first  object  or  obstruction  to 
vision  is  a  trolley  pole  about  84  feet  from  the  center  of  the 
driveway,  and  the  ordinary  distance  easterly   from  the  raiL 
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Ooe  hundred  and  thirty-one  feet  farther  on  in  the  same  di- 
rection 18  another  trolley  pole,  and  on  each  side  of  the  pole  a 
tree  a  foot  and  a  half  in  diameter.  The  trees  were  each 
about  10  feet  from  the  pole,  were  in  line  with  it,  and  trees 
And  pole  were  about  parallel  with  the  railway  track.  These 
trees  and  pole  partly  obscure  a  view  of  the  track.  One  hun- 
dred feet  further  on,  or  315  feet  from  the  center  of  the  drive- 
way, is  a  third  trolley  pole.  Between  the  second  and  third 
poles,  but  easterly,  and  upon  the  easterly  side  of  the  road,  is 
9  house  called  the  '^Burgess  House."  There  are  three 
slight  curves  in  the  railway  track,  and  beyond  the  Burgess 
house,  near  the  third  pole  spoken  of,  the  house  obstructs  the 
view,  and  the  track  passes  from  the  sight  of  an  observer  who 
may  be  at  the  corner  of  the  Shepard  house.  So  much  for 
the  physical  situation,  about  which  there  seems  to  be  no  con- 
troversy. 

On  October  2,  1902,  the  plaintiff,  who  was  a  clerk  in  a 
grocery  store,  was  driving  a  covered  delivery  wagon.  The 
cover  extended  so  far  forward  as  the  front  edge  of  the  seat, 
and  rose  perpendicularly,  and  so  over  to  the  other  side.  The 
effect  was  that  the  plaintifi,  if  sitting  on  the  seat,  could  bot 
look  out  at  a  right  angle  without  leaning  forward.  He  started 
from  Rockport  village,  which  is  southerly  from  the  Shepard 
house,  and  drove  to  that  house,  where  be  called.  He  testi- 
fied that  on  his  way  he  met  one  of  the  defendant's  passenger 
cars  proceeding  from  Camden  towards  Rockport.  These  cars 
run  half-hourly.  He  drove  into  the  yard  on  the  southerly 
side  of  the  Shepard  house,  made  a  delivery  of  goods,  returned 
to  the  wagon,  took  his  seat,  turned,  and  drove  out  westerly 
towards  the  street.  The  plaintiff  testified  that  as  he  came 
out  of  the  yard  he  looked  southerly  in  the  direction  of  Rock- 
port, having  in  mind  the  car  which  naturally  would  cross  the 
one  he  had  met  at  Eell's  crossing,  further  to  the  south,  and 
would  be  coming  towards  the  Shepard  house;  also  that  when 
he  reached  the  corner  of  the  Shepard  house  he  pulled  up 
the  reins  a  little,  and  leaned  forward  a  little,  and  looked 
northerly  on  the  track  towards  Camden;  that  he  did  not  see 
any  cars,  nor  hear  any,  nor  hear  any  bell  or  gong;  that  he 
then  settled  back  upon  the  seat,  and  drove  onto  the  track, 
and  that  his  horse  was  walking  all  the  time.  Meanwhile  a 
train  of  the  defendant's  cars  loaded  with  lime  rock  was  being 
propelled  southerly  from  a  quarry  past  the  Burgess  bouse 
and  the  trees  which  have  been  spoken  of,  towards  the  drive- 
way at  the  Shepard  house,  on  its  way  to  the  lime  kilns  in'Rock- 
port.  The  train  consisted  of  three  rock  cars  pushed  by  a 
motor  car  in  the  rear.  Each  rock  car  was  13^  feet  in  length 
and  the  motor  car  was  19  feet.  The  length  of  the  train  was 
in  all  59^  feet.  The  weight  of  the  train  was  approximately 
32^  tons.  Just  as  the  plaintiff's  wagon  was  over  the  rails  at 
the  driveway,  it  was  struck  by  the  forward  rock  car,  and  the 
plaintiff  was  thrown  out  and  seriously   injured.     The  wagon 
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was  thrown  forward  to  the  left  hand,  bat  the  horse  on  the 
right  apparently  was  not  touched.  The  car  itself  was  de^^ 
railed.  The  train  pushed  it  along  about  2^  feet  before  it 
stopped. 

The  plaintiff  claims  that  the  train  was  traveling  at  the 
rate  of  at  least  16  miles  an  hour,  while  he  himself  was  going 
at  the  rate  of  not  more  that  2  or  2i  miles  an  hour.  The  de« 
fendant  claims  that  tbe  train  was  moving  only  from  6  to  8 
miles  an  hour,  and  that  the  plaintiff  drove  his  horse  down 
the  driveway  at  a  quick  trot,  say  6  miles  an  hour,  slowing 
somewhat  as  he  approached  the  track. 

Beyond  an  estimate  of  the  speed  at  which  the  train  was 
moving  several  hundred  feet  before  the  driveway  was 
reached,  the  plaintiff  introduced  no  direct  testimony  re- 
specting the  movements  of  the  train.  But  the  defendant's 
witnesses  the  trainmen  testified,  in  effect,  that  the  train  had 
reached  a  point  so  or  60  feet  from  the  driveway,  when  the 
plaintiff's  horse  appeared  from  behind  the  Shepard  house, 
going  towards  tbe  track  at  a  trot;  that  the  brakeman  on 
the  front  end  of  the  front  car  instantly  shouted,  and  signaled 
to  the  motorman  to  stop;  and  that  the  motorman  at  once 
reversed  the  action  of  the  motor,  the  effect  of  which  was  to 
reduce  the  speed  of  tbe  train  so  suddenly  that  the  front 
brakeman  was  thrown  from  the  car,  and  this,  he  says,  was 
almost  at  the  same  instant  that  the  car  struck  the  wagon. 
He  also  testified  that  the  collision  occurred  before  he  had 
time  to  set  his  brake,  the  chain  of  which  was  slack  at  the 
time.  The  witness  also  testified  that  the  gong  on  the  motor 
car  was  ringing,  and  had  been  ringing  for  several  hundred 
feet  back.  They  estimated  the  speed  of  the  train  at  from 
six  to  eight  miles  an  hour,  and  testified  that  by  reversing  the 
motor — the  most  efficient  process  known — the  train  could  be 
stopped  in  from  75  to  100  feet. 

The  burden  was  upon  the  plaintiff  to  show  that  his  injuries 
were  caused  by  the  negligence  of  the  defendant  or  his  serv- 
ants, and  that  no  want  of  due  care  on  his  part  contributed  to 
the  injury,  or,  if  he  himself  was  guilty  of  contributory  negli- 
gence, that  some  distinct  and  later  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  injury.  Atwood  v.  Rail- 
way, 91  Me.  399,  40  Atl.  67.  The  defendant  contends  that 
it  is  so  clearly  manifest  that  the  plaintiff  has  not  proved  any 
one  of  these  essential  propositions  that  the  court  is  re- 
quired to  set  the  verdict  aside  to  prevent  a  miscarriage  of 
justice. 

I.  Was  the  defendant  or  its  servants  guilty  of  negligence.^ 
Or,  to  state  the  question  more  accurately,  were  the  jury  justi- 
fied in  finding  them  guilty?  In  finding  them  so,  is  their  con- 
clusion unmistakably  wrong?  The  court  is  not  required,  or 
even  permitted,  to  set  aside  a  verdict  merely  because  the 
jury  came  to  a  conclusion  different  from  that  to  which  the 
court  would  have  come.     The  jury  have  the  right  for  themr 
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telves  to  determine  the  credibility  of  witnesses,  to  determine 
how  far  their  stories  are  true,  and  from  the  truth  of  the  state- 
ment thus  ascertained  to  make  all  legitimate  inferences;  and, 
unless  their  conclusions  are  palpably  wrong,  their  verdict 
cannot  be  disturbed. 

This  defendant  had  a  lawful  right  to  operate  its  railway  in 
the  location  where  it  was  placed,  and  to  run  its  cars  singly 
or  in  trains,  upon  its  track;  but  it  was  its  duty  to  do  so  hav- 
ing due  regard  to  the  safety  not  only  of  travelers  upon  the 
•treet,  but  of  those  who  might  have  occasion  to  cross  the 
track  in  driving  out  from  the  yards  of  houses  situated  along 
its  railway.  The  speed  at  which  a  car  or  train  may  properly 
be  run,  the  kind  of  control  over  it,  and  the  degree  of  watcb- 
fuUness  which  is  imposed  upon  those  in  charge  must  depend 
to  some  extent  upon  the  surrounding  conditions,  such  as  the 
nearness  of  the  track  to  the  side  of  the  street  and  to  the 
houses,  the  likelihood  of  persons  driving  out  from  the  yards, 
and  whether  the  driveways  are  so  situated  that  persons  driv- 
ing out  over  them  can  see  or  learn  of  the  approach  of  cars  in 
lesson,  with  due  care,  to  avoid  collision.  The  defendant  and 
its  servants  hud  a  right  to  assume  that  all  such  persons 
would  themselves  be  in  the  exercise  of  ordinary  care.  While, 
as  was  said  in  Flewelling  v.  Railway,  89  Me.  $93,  36  Atl. 
1057,  ^'electric  street  cars  have,  in  a  qualified  way,  at  least, 
the  right  of  way  as  against  persons  on  foot  or  traveling  with 
carriages  and  teams,  in  the  same  manner  as  ordinary  steam 
railroads  have,"  yet  we  think  it  is  only  'Mn  a  qualified  way." 
The  movements  of  their  cars  and  trains  are  more  easily  and 
quickly  controlled  than  are  those  of  steam  railroads.  The 
speed  at  which  they  may  properly  travel  along  the  highways 
is  much  less  than  the  ordinary  speed  of  steam  railroads.  In- 
stead of  a  right  of  way  exclusive  except  at  crossings,  they 
exercise  their  right  of  way  in  a  public  thoroughfaie,  to  which 
many  people  must  have  access  from  their  houses.  And  this 
access  to  the  highway  must  in  many  cases,  as  in  this,  be  had 
across  the  railway  tracks.  '^Travelers  with  teams  and  pro- 
prietors of  street  cars  still  have  concurrent  rights  and  mutual 
obligations."     Atwood  v.  Railway,  supra. 

In  fine,  it  was  the  duty  of  the  defendant  to  this  plaintiff  at 
the  time  in  question  to  use  due  care,  in  view  of  apparent 
dangers,  and  those  which  might  reasonably  be  expected,  so 
to  regulate  the  speed  of  its  cars,  so  to  have  them  under  con- 
trol, and  so  to  be  on  the  lookout  for  a  team  about  to  cross 
the  track  that  the  plaintifi,  if  he  was  himself  in  che  exercise 
of  due  care,  should  not  be  put  in  jeopardy.  We  do  not  mean 
to  be  understood  as  saying  that  a  street  railway  company 
must  stop  or  slacken  the  9peed  of  its  cars  every  time  a  per- 
son is  seen  to  approach  the  track  with  apparent  intent  to 
cross  it.  It  may  properly  be  assumed  that  the  traveler,  if  far 
enough  away  to  cross  safely,  will  continue  his  movements,  and 
uoss  in  front  of  the  car,  or,  if  not  far  enough  away,   and  if 
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warned  of  the  approach  of  the  car,  that  he  will  stop,  and  let 
the  car  pass  first.  The  person  in  charg^e  of  the  car  must  ex- 
ercise due  care  and  judgment,  and  the  movements  of  the  car 
must  be  regulated  with  reference  to  the  apparent  situation. 
Tashjian  v.  Worcester  Street  Railway,  177  Mass.  75,  58  N.  E. 
281.  If  it  be  apparent  that  a  collision  is  likely  to  occur,  it 
is  the  duty  of  the  servant  in  control  of  the  car  to  be  ready  to 
nse,  and  to  use,  if  necessary,  and  when  necessary,  all  prac- 
ticable means  to  prevent  it.     Nothing  less  is  due  care. 

Now  to  apply  these  general  propositions  of  law  to  such 
conclusions  of  fact  as  we  think  the  jury  were  warranted  in 
finding  in  this  case.  In  doing  this,  we  must,  as  in  all  cases 
upon  motion  for  a  new  trial,  take  those  conclusions  most 
favorable  to  the  verdict,  provided  the  jury  were  justified  in 
finding  them.  We  think  that  the  jury  might  have  found 
properly  that  the  train  of  cars  was  running  much  faster  than 
6  or  8  miles  an  hour,  perhaps  as  fast  as  16  miles  an  hour,  and 
that  the  plaintifi  was  traveling  at  no  greater  speed  than  2  or 
3  miles  an  hour.  If  so,  the  plaintifi's  horse  came  within  the 
range  of  view  of  the  defendant's  brakeman  when  he  was  more 
than  200  feet  distant  from  the  driveway.  In  such  case  it  was 
the  duty  of  the  brakeman  to  use  due  care  in  keeping  watch 
of  the  movements  of  the  horse.  Nevertheless  the  jury  might 
have  found  that  the  brakeman  did  not  in  fact  discover  the 
horse  approaching  the  track  until  the  train  was  only  50  or 
60  feet  from  the  crossing,  when  it  was  too  late  to-  stop  the 
train  before  reaching  the  crossing.  The  jury  might  have 
found  that  no  steps  were  taken  to  reverse  the  motor  until  the 
forward  car  reached  the  crossing.  They  might  have  found 
that  to  run  a  train  of  cars  as  fast  as  this  one  was  run,  with 
such  momentum  as  this  one  had,  with  slack  brakes,  in  such 
proximity  to  the  Shepard  house  and  driveway,  was  danger- 
ous, and  that  in  doing  so  the  defendant  was  negligent.  They 
might  have  foond,  as  we  shall  notice  later,  that  while  the 
plaintiff  was  driving  towards  the  track,  apparently  ignorant 
of  the  approach  of  the  train,  the  defendant's  servant  whose 
duty  it  was  to  watch  had  a  full  opportunity  to  see  him  more 
than  200  feet  away,  and  yet  negligently  failed  to  discover  him 
until  so  feet  away,  when  he  had  not  even  time  to  set  his 
brakes  before  the  collision.  They  might  have  found  that  the 
motor  was  not  reversed  as  quickly  as  it  ought  to  have  been 
after  the  plaintiff  was  discovered.  Surely^  if  these  conclu- 
sions were  warrantable^ — and  we  think  they  were — it  cannot 
be  said  that  the  verdict  of  the  jury  establishing  the  negli- 
gence of  the  defendant  was  so  far  unmistakably  wrong. 

2.  Was  the  plaintiff  guilty  of  contributory  negligence? 
We  think  it  is  demonstrable  that  he  was.  He  says  that 
upon  passing  the  corner  of  the  house  he  leaned  forward, 
looked  to  the  north,  but  saw  no  car,  and  heard  no  bell  or 
gong.  Prom  all  the  testimony  in  the  case,  aided  by  photo- 
graphs which  witnesses  on  both  sides  say  represent  the  situa- 
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tion  correctly,  it  is  clear  that  the  plaintiff  at  the  corner  of 
the  house  could  have  seen  the  track  at  least  300  feet  distant, 
and  the  body  of  a  car  a  further  distance  still.  It  is  argued 
that  his  vision  was  interrupted  while  the  train  was  passing: 
behind  the  trises  near  the  second  telegraph  pole,  about  200 
feet  north  of  the  driveway,  and  that  this  accounts  for  bis  not 
having  seen  the  train.  But  we  think  the  evidence  shows 
clearly  that  at  no  time  could  the  entire  train  of  three  cars 
and  motor,  all  sgi  feet  in  length,  have  been  hidden  by  the 
trees,  and  that  there  was  no  time  after  the  train  first  came  in 
sight  north  of  the  Burgess  house  that  the  cars,  or  some  of 
them,  were  not  in  plain  sight  to  a  person  looking  from  the 
corner  of  the  Shepard  house.  If  we  take  the  estimate  of 
speed,  both  of  himself  and  of  the  train,  as  contended  for  by 
the  plaintiff,  he  will  not  be  aided.  He  says  bis  horse  was 
walking.  His  counsel  urge  that  the  speed  should  not  be 
estimated  as  greater  than  two  miles  an  hour.  We  cannot  see 
how  it  could  be  less,  and,  if  more,  it  would  only  show  that 
the  train  was  still  nearer  than  he  contends.  His  claim  Is 
that  the  train  was  traveling  at  the  rate  of  at  least  16  miles 
an  hour.  If  so.  the  train  was  traveling  eight  times  faster  than 
he  was.  While  he  was  going  the  20  feet  to  the  railway,  the 
train  would  have  passed  over  160  feet.  In  other  words,  when 
the  plaintiff  was  at  the  corner  of  the  house,  the  head  car  of  the 
train  was  160  feet  from  the  crossing.  It  was  in  plain  view, 
with  nothing  to  obstruct  vision,  except  one  trolley  pole.  If 
we  assume  that  the  train  was  going  at  the  rate  of  20  miles  an 
hour,  it  was  traveling  ten  times  faster  than  the  plaintiff,  and 
would  have  been  200  feet  from  the  crossing  when  the  plaintiff 
says  he  looked.  But  at  200  feet  the  forward  cars,  at  least» 
must  have  been  in  plain  view  of  the  plaintiff.  For  the  train 
to  have  been  beyond  the  sight  of  the  plaintiff  when  he  says 
he  looked,  it  must  have  been  traveling  more  than  30  miles  an 
hour,  in  order  to  reach  the  crossing  when  he  did.  But  there 
is  nothing  in  the  case  which  warrants  any  such  estimate  of 
speed.  If  the  train  was  traveling  at  a  speed  less  than  16 
miles  an  hour  it  must  have  been  still  nearer  the  crossing 
when  the  plaintiff  came  by  the  corner  of  the  house. 

Coming  back  to  the  evidence  in  the  case,  and  taking  the 
contentions  of  the  plaintiff's  counsel  as  to  speed,  we  are 
forced  to  one  of  two  conclusions — either  that  the  plaintiff,  if 
he  looked  for  cars,  saw  the  train  less  than  200  feet  away,  and 
moving  toward  the  crossing,  or  that  he  did  not  look  at  all  to 
the  north.  We  do  not  think  it  possible  under  the  given  con- 
ditions that  he  could  have  looked,  as  he  says  he  did,  without 
seeing  the  train;  and  it  seems  incredible,  if  he  looked  and 
saw  the  train,  that  he  would  have  proceeded  in  the  manner 
he  did.  In  our  view,  it  is  immaterial  which  horn  of  the 
dilemma  is  the  true  one.  The  plaintiff's  conduct,  his  sitting 
back  on  the  seat  of  the  wagon  where  he  could  not  see  the 
track,  his  driving  at  a  walk,  as  he  says,  right  in  front  of  the 
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coming  train,  bis  apparent  indifierence  to  the  train,  all  point 
to  the  conclusion  that  he  was  not  aware  of  the  proximity  of 
the  train,  as  he  would  necessarily  have  been  if  be  bad 
looked. 

While  the  rule  that  a  traveler  must  look  and  listen  before 
passing  over  a  railroad  crossing  has  been  held  not  applicable 
to  street  railroads  (Fairbanks  v.  Railway,  95  Me.  78,  49  Atl. 
421;  Warren  v.  Railway,  91;  Me.  11 5,  49  Atl.  609),  still  it  is 
necessary  that  a  traveler  approaching  a  street  railroad  cross- 
ing is  bound  to  exercise  some  care  to  avoid  danger 
of  collision.  He  must  exercise  ordinary  care,  the  care 
of  an  ordinarily  prudent  man,  in  view  of  all  the  existing  con- 
ditions. He  must  take  into  account  the  probability  of  cars 
being  near  at  the  time,  and  the  opportunities  for  observing 
them.  He  must  have  regard  to  his  own  speed,  and  must 
take  some  notice  of  the  apparent  speed  of  the  approaching 
car,  if  seen.  It  is  not  necessarily  negligence  for  a  traveler  to 
cross  a  track  in  front  of  an  approaching  car,  even  if  he  had 
misjudged  its  distance  and  speed.  Coleman  v.  Railway,  181 
Mass.  591,  64  N.  E.  402;  Driscoll  v.  Railway,  159  Mass.  142, 
.^4  N.  E.  171.  Whether  a  traveler  in  such  a  case  is  negli- 
gent depends  upon  the  facts  in  the  case.  But  he  must  exer- 
cise due  care  and  judgment  about  it.  He  cannot  sit  under 
cover,  and  not  look,  or,  if  be  looks,  not  see,  a  car  plainly  be- 
fore his  eyes,  and  have  no  care  whatever,  and  then  say  be 
has  fulfilled  the  measure  of  the  law. 

The  plaintiff  owed  it  to  himself  and  to  the  defendant  to 
exercise  reasonable  car  to  anticipate  and  avoid  a  collision. 
If  the  plaintiff  saw  the  train  of  cars  approaching  the  cross- 
ing, less  than  200  feet  away,  as  we  think  be  must  have  done 
if  he  looked,  and  then  settled  back  into  his  seat  out  of  sight 
of  the  cars,  and  drove  onto  the  track  at  a  walk,  without  tak- 
ing any  care  to  observe  the  further  approach  of  the  cars,  it 
was  a  reckless  proceeding  on  his  part,  and  we  think  it  impos- 
sible to  hold  that  he  was  not  negligent. 

On  the  other  hand,  if  be  drove  out  of  the  yard  without 
looking,  or  ascertaining  in  any  way  whether  cars  were  near, 
or  without  doing  any  act  or  employing  any  sense  in  an 
endeavor  to  ascertain  whether  crossing  the  track  would  be 
safe  or  otherwise,  we  think  he  was  negligent.  Upon  this 
hypothesis  the  case  shows  that  the  plaintiff  did  not  see,  but 
that  he  sat  back  under  the  cover  of  his  wagon,  where  he 
could  not  see.  He  was  clearly  inattentive,  for  he  did  not 
know  of  the  train  at  all  until  the  moment  of  collision.  He 
did  not  even  hear  the  buzz  of  the  electricity,  which  must 
have  been  audible  at  some  distance  to  an  attentive  ear.  It 
is  no  answer  to  say  that  the  plaintiff  was  justified  in  his 
inattention  by  the  fact  that  no  regular  car  was  due  there  at 
that  time,  for  it  appears  that  the  plaintiff  knew  that  the  de- 
fendant was  running  trains  of  limerock  cars.  These  trains 
were    running  at  irregular  times — sometimes  before  a  pas- 
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aenger,  sometimes  after,  and  sometimes,  with  a  greater  inter- 
val,  between  regular  cars.  And,  in  any  event,  the  defendant 
had  the  right  to  run  cars  when  be  chose,  and  it  was  the  duty 
of  the  plaintiff  to  exercise  some  care  to  look  out  for  them. 
He  could  not  be  entirely  inattentive. 

3.  It  being  demonstrably  clear*  in  our  judgment,  that  the 
plaintiff  was  guilty  of  contributory  negligence,  the  verdict  in 
his  favor  is  wrong,  and  must  be  set  aside,  unless  it  appears 
further  that  after  the  plaintiff's  negligence,  and  independent 
of  ^nd  distinct  from  any  prior  negligence  of  its  own,  the 
defendant  was  negligent,  and  that  this  negligence  was  the 
proximate  cause  of  the  plaintiff's  injury.  In  other  words, 
the  plaintiff  must  show  that  at  some  point  of  time,  in  view  of 
the  entire  situation,  including  the  plaintiff's  negligence,  the 
defendant  was  thereafter  culpably  negligent,  and  its  negli- 
gence the  latest  in  the  succession  of  causes.  In  such  case 
the  plaintiff's  negligence  would  not  be  proximate  cause  of 
the  Injury.  If  the  evidence  justifies  that  conclusion,  we  must 
assume  that  the  jury  adopted  this  view,  for  in  no  other  way 
can  the  verdict  be  reconciled  with  law. 

As  already  stated,  in  the  consideration  of  the  defendant's 
negligence,  we  think  the  jury  were  authorized  to  find  that 
during  the  whole  time  the  horse  and  wagon  of  the  plaintiff 
were  passing  from  the  corner  of  the  house  to  the  track  they 
were  in  plain  sight  of  the  brakeman  on  the  front  car  of  the 
train;  that  the  plaintiff's  horse  was  walking  slowly,  while 
the  train  was  moving  rapidly;  that  the  plaintiff  himself  was 
out  of  sight  all  of  the  time,  and  gave  no  sign  that  be  was 
aware  of  the  approach  of  the  train.  And  if,  after  the  brake^ 
man,  whose  duty  it  was  to  watch  as  well  as  to  brake,  came 
in  sight  of  the  team,  he  saw  the  team  approaching  the  track, 
and  saw  the  driver  was  apparently  negligent,  inattentive,  or 
ignorant  of  the  train,  neither  stopping  for  the  train  to  pass, 
nor  apparently  endeavoring  to  cross  before  the  train,  and  if 
at  such  a  time  and  under  such  conditions  there  was  apparent 
danger  of  a  collision  by  reason  of  the  plaintiff's  negligence, 
and  if  there  was  then  time  to  stop  the  train,  it  was  un- 
questionably the  duty  of  the  brakeman  then,  by  signaling  and 
by  braking,  to  stop  the  train. 

But  even  if  the  brakeman,  seeing  the  situation,  failed  sea- 
sonably to  take  the  necessary  steps  to  prevent  a  collision, 
which  was  apparently  not  only  likely  to  happen,  but  all  the 
more  likely  to  happen,  and  which  probably  would  happen, 
because  of  the  apparent  negligence  or  ignorance  of  the  plain- 
tiff, was  his  failure  the  proximate  cause  of  the  plaintiff's 
injury?  Was  his  negligence  in  that  respect  subsequent  to  and 
independent  ot  the  plaintiff's  contributory  negligence?  We 
are  constrained  to  say  that  it  was  not.  It  was  con- 
temporaneous, not  subsequent.  It  operated  to  produce  the 
result  in  connection  with  the  plaintiff's  negligence,  and  not 
independently  of  it.     The  plaintiff's  negligence  actively  con- 
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tinued  from  the  corner  of  the  house  to  the  point  of  collision. 
It  was  operative  to  the  last  moment,  and  contributed  to  the 
injury  as  a  proximate  cause.  It  is  not  like  the  case  of  one 
who,  by  his  own  prior  negligence,  has  merely  put  himself  in 
a  position  of  danger,  as  in  Atwood  v.  Railway  Co.,  91  Me. 
399t  40  Atl.  67,  and  Ward  v.  Railroad  Co.,  96  Me.  145,  51  Atl. 
947,  in  which  cases  the  distinction  is  well  illustrated.  The 
plaintiff  not  only  negligently  put  himself  in  a  place  of  peril, 
but  continued  negligently  to  move  on  to  the  catastrophe  until 
it  happened.  The  language  of  the  doctrine  of  prior  and 
subsequent  negligence  implies  that  the  principle  is  not  appli- 
cable when  the  negligence  of  the  plaintiff  and  that  of  the  de- 
fendant are  practically  simultaneous.  It  was  so  stated,  and 
the  distinction  was  pointed  out,  in  Ward  v.  Railroad  Co., 
supra,  where  the  court  used  this  language:  '^It  is  not  enough 
that  the  defendant  might,  by  the  exercise  of  due  care  on  his 
part,  have  avoided  the  consequences  of  the  plaintiff's  negli- 
gence, when  that  negligence  is  contemporaneous  with  the 
fault  of  the  defendant.  But,  if  the  plaintiff's  negligence  is 
so  remote  as  not  to  be  a  proximate  cause  contributing  to  the 
injury,  then  a  defendant's  failure  to  exercise  due  care  to 
avoid  the  consequences  of  the  plaintiff's  earlier  and  remote 
negligence,  when  by  the  exercise  of  such  care  they  could  have 
avoided,  will  render  the  defendant  liable."  Rider  v.  Syracuse 
R:  T.  Ry.  Co.,  171  N.  Y.  139,  63  N.  E.  836,  58  L.  R.  A.  125; 
Fritz  v.  Railway  Co.,  105  Mich.  so.  62  N.  W.  1007;  O'Brien 
V.  McGlinchy,  68  Me.  552. 
Motion  for  new  trial  sustained. 


HUGHES  V.  CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO. 

(Supreme  Court  of  Wiflcontln,  June  10,  1904.) 

[99  N.  W.  Rep.  897.] 

Personal  Injuries— Duty  to  Maintain  Crottinfc  in  8afa  Condition.* 

In  an  action  ag'ainst  a  railroad  compan j  for  personal  injuries  alleged 
to  have  been  caused  by  plaintiff's  getting  his  foot  caught  in  a  defective 
street  crossing,  so  as  to  hold  him  until  he  was  struck  by  a  train,  a 
charge  that  it  was  the  duty  of  defendant  to  maintain  its  crossing  in  a 

*See  Chicago,  R.  I.  &  P.  R.  Co.  v.  Sporer  (Neb.),  7  R.  R.  R.  646,  30 
Am.  Sl  Bng.  R.  Cas.,  N.  S.,  646  (care  required  of  railroad  company  in 
construction) ;  State  z/.  Young  (N.  J.),  10  R.  R.  R.  559,  33  Am.  8l  Eng. 
R.  Cas.,  N.  S.,  559  (duty  of  street  railway  to  provide  safe  means  of 
crossing  railroad)  ;  Town  of  Clarendon  v.  Rutland  R.  Co.  (Vt.),  6  R.  R. 
R.  1,  29  Am.  8l  Eng.  R.  Cas.,  N.  S.,  1  (duty  to  maintain  crossings) ; 
Yasoo  A  M.  V.  R.  Co.  v.  Watson  (Mass.),  7  R.  R.  R.  880,  30  Am.  &  Eng. 
R.  Cas.,  N.  8.,  880  (railroad  was  liable  on  account  of  dangerous  ap- 
proaches whether  road  crossing  tracks  was  public  or  private)  ;  Den- 
ison  &  P.  S.  Ry.  Co.  v,  Foster  (Tex.),  3  R.  R.  R.  576,  26  Am.  &  Eng. 
R.  Cas.,  N.  S.,  576  (degree  of  care  required  in  maintaining  bridge) ; 
Baldwin  v.  Boston  &  M.  R.  R.  (Mass.),  2  R.  R.  R.  607,  25  Am.  &  Eng. 
R.  Cas.,N.  S.,  607  (duty  to  maintain  railing  where  right  of  way  over 
|>ath  has  been  acquired  by  prescription) ;  Smith  v,  Missouri,  K.  &  T. 
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reasonably  safe  condition  for  travel,  including  foot  passengers  as  well 
as  vehicles,  and  to  exercise  reasonable  and  ordinary  care  to  keep  the 
crossing  in  a  state  of  repair  and  reasonably  safe  for  public  use,  was 
correct  and  sufficiently  specific. 

Same— Crossings — Notice  of  Defect. 

Where  the  jury  found  specially  that  a  railroad  street  crossing  wa» 
defective,  and  it  appeared  that  the  defect,  if  any,  was  the  result  of 
wear  and  use,  and  plainly  to  be  seen  by  any  person  who  went  near  it, 
it  was  not  reversible  error  to  direct  the  jury  to  answer  another  question, 
as  to  whether  the  railroad  company  had  notice  of  the  defect,  in  the 
affirmative. 

Accident  at  Crossing — Duty  to  Maintain  Looicoutt.t 

In  an  action  against  a  railroad  company  for  personal  injuries  alleged 
to  have  been  caused  by  plaintiff's  getting  his  foot  caught  in  a  defective 
street  crossing,  so  as  to  hold  him  until  he  was  struck  by  an  approach- 
ing train,  the  court  charf;ed  that  it  was  defendant's  duty,  as  its  train 
approached  the  crossing,  to  keep  a  careful  lookout,  but  that  failure  to 
constantly  look  ahead  was  not  necessarily  negligence,  and  that  failure 
to  see  plaintiff  before  he  was  injured  did  not  necessarily  indicate  that 
defendant  was  negligent,  but  that,  before  the  jury  were  justified  in 
finding  defendant  negligent  in  not  keeping  a  lookout,  they  must  find 
that  its  trainmen  failed  to  exercise  that  degree  of  care  which  men  of 
ordinary  intelligence  and  prudence  engaged  in  the  same  employment 
would  have  exercised  in  similar  circumstances  :  held  to  substantially 
cover  the  question,  so  that  the  refusal  of  other  instructions  was  not 
error. 

Same —  I  seues — Su  bm  isslon . 

In  an  action  against  a  railroad  company  for  personal  injuries,  plain- 
tiff's allegation  that  his  foot  became  caught  in  a  defective  street  cross- 
ing, so  as  to  hold  him  until  he  was  struck  by  a  train,  was  denied  by  the 

,  — •_ 

Ry.  Co.  (Mo.) ,  3  R.  R.  R.  599, 26  Am.  &  Kng.  R.  Cas.,  N.  S.,  599  (duty  to 
provide  crossing  where  land  within  city  limits,  under  Kansas  statute 
requiring  railroad  companies  to  fence  and  provide  farm  crossings  where 
road  runs  through  cultivated  lands)  ;  Smith  v,  Pennsylvania  R.  Co. 
(Pa.),  1  R.  R.  R.  328, 24  Am.  &  Eng.  R.  Cas.,  N.  S.,  328  (liability  of  rail- 
road for  defect  in  design  of  a  bridge  constructed  under  agreement 
between  it  and  borough  council)  ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sandifer 
(Tex.),  4  R.  R.  R.  387,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  387  (liability  of 
railroad  in  city  on  account  of  dangerous  approaches  to  bridge) ;  New- 
port News  &  O.  P.  Ry.  &  Electric  Co.  v.  Bradford  (Va.),  4  R.  R.  R.  106, 
27  Am.  A  Eng.  R.  Cas.,  N.  S.,  106  (liability  of  street  railway  for  per- 
sonal injury  caused  by  pile  of  snow)  ;  note,  7  Am.  &  Eng.  R.  Cas.,  N. 
S.,  623  (adequacy  of  crossings);  note,  18  Am.  &  Eng.  R.  Cas.,  N.  S., 
668  (duty  of  railroad  to  construct  crossing  over  highway  subsequently 
laid  out) ;  note,  10  Am.  &  Eng.  R.  Cas.,  N.  8.,  510  (duty  to  keep  in  safe 
condition) ;  note,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  623  (duty  to  construct 
and  maintain)  ;  note,  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  605  (duty  to  restore 
highway)  ;  Board  of  Com'rs,  etc.  v.  Duluth,  etc.,R.  Co.  (Minn.),  6  Am. 
&  Eng.  R.  Cas.,  N.  S.,  779  (duty  to  construct  and  maintain) ;  City  of 
Charlottesville  v.  Southern  Ry.  Co.  (Va.),  16  Am.  &  Eng.  R.  Cas.,  N. 
8.,  600  (duty  to  construct  overhead  bridge  in  street  a  continuing  duty) ; 
Commonwealth  v,  Louisville  A  N.  R.  Co.  (Ky.),  18  Am.  A  Eng.  R.  Cas., 
N.  8.,  663  (duty  to  construct  and  maintain  highway  crossing  where 
highway  is  laid  over  railroad) ;  Bush  v.  Delaware,  L.  A  W.  R.  Co. 
(N.  Y.),  21  Am.  &  Eng.  R.  Cas.,  N.  8.,  516  (duty  to  restore  highway) ; 
State  V.  Burlington,  C.  R.  &  N.  Ry.  Co.  (Iowa),  7  Am.  A  Eng.  R.  Cas., 
N.  8.,  610  (duty  to  construct  farm  crossings)  ;  Willingham  v,  Macon  A 
B.  Ry.  Co.  (Ga.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  340  (duty  to  maintain 
private  crossing  built  by  company) . 

f See  foot-note  appended  to  Louisville  A  N.  R.  Co.  v.  Dick  (Ky.),  12 
R.  R.  R.  314,  35  Am.  A  Eng.  R.  Cas.,  N.  8.,  314,  where  all  the  preced- 
ing authorities  in  this  series' are  collected. 
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answer,  and  this  issue  was  not  specifically  submitted  to  the  jury,  but 
special  interrogatories  required  the  jury,  if  they  found  that  the  crossing 
was  defective,  and  the  defendant  guilty  of  a  .want  of  ordinary  care  in 
not  discovering  the  plaintifif  and  stopping  its  train,  to  find  whether  the 
insufficiency  of  the  crossing  and  the  want  of  ordinary  care  were  the 
proximate  cause  of  plaintiff's  injury ;  and  the  court  charged  that, 
before  the  jury  could  find  that  the  insufficiency  of  the  crossing  was  the 
proximate  cause  of  the  injury,  they  must  find  that  there  was  a  depres- 
sion or  hole  at  the  place  where  plaintiff  claimed  he  was  injured,  and 
that  his  foot  was  caught  and  held  there  until  he  was  struck  by  the  train, 
and  must  further  find  that  the  depression  or  hole  was  such  that  a  per- 
son of  ordinary  intelligence  ought,  by  inspection,  to  have  foreseen  that 
it  might  probably  result  in  a  personal  injury  to  another  ;  it  not  being 
enough  that  the  injury  was  the  result  of  the  insufficiency  of  the  cross- 
ing, unless  it  was  also  a  probable  result.  This  instruction  was  sub- 
stantially the  same  as  requested  by  defendant,  and  the  jury  answered 
the  question  in  the  affirmative :  held,  that  the  jury  must  necessarily 
have  found  that  plaintiff's  foot  became  caught  and  held  until  he  was 
struck  by  the  engine. 

Witnesses  —  Examination  before  Trial  —  Presence  of  Deponents  in 
Court — Depositions. 
Under  Rev.  St.  1898,  §  4096,  as  amended  by  Laws  1901,  p.  328,  c.  244, 
providing  originally  that,  where  a  corporation  is  a  party,  the  president 
or  managing  agent  may  be  examined  before  trial,  and,  as  amended, 
extending  the  right  to  examine  so  as  to  include  the  agent  or  employee  of 
the  corporation,  depositions  of  mere  employees  of  a  defendant  corpora- 
tion, taken  before  trial,  are  not  admissible,  where  deponents  are 
present  at  the  trial,  subject  to  be  called  and  examined  as  witnesses. 

Trial — Misconduct  of  Counsel. 

Plaintiff's  counsel,  on  being  told  by  the  court  that  his  action  in 
reading  to  the  jury  from  a  judicial  opinion  was  improper,  and  after  a 
request  by  defendant  that  the  court  advise  the  jury  to  disregard  such 
argument,  said :  "It  don't  seem  to  me  it  is  right  to  direct  the  jury  to 
disregard  that  which  is  the  law.  It  does  not  seem  to  me  that  the 
court  ought  to  direct  the  jury  to  disregard  that  authority.  If  I  happen 
to  make  an  argument  which  is  in  the  language  of,  or  in  the  same  line 
of,  the  Judges  of  the  Supreme  Court,  I  don't  think  I  ought  to  be  cross- 
examined  as  to  where  I  got  it :"  held,  that  plaintiff's  counsel  was 
guilty  of  abuse  of  privilege. 

Appeal  from  Circuit  Court,  Douglas  County;  A.  J.  Vinje, 
Judge. 

Action  by  Tbomas  Hughes,  by  guardian  ad  litem,  against 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  being  struck  by  an  engine  of  the  defendant 
while  crossing  Ogden  avenue,  in  Superior.  Issue  being 
joined,  and  trial  had,  the  jury  returned  a  special  verdict  to 
theefiect:  (i)  That  the  defendant's  crossing  at  the  time 
when,  and  place  where,  the  plaintiff  claims  he  was  injured, 
was  insufficient  for  public  use.  (2)  That  the  defendant  did 
have  notice  of  such  insufficiency,  so  that,  by  the  exercise  of 
reasonable  diligence,  it  might  have  remedied  it  before  plain- 
tiff was  injured.  (3)  That  the  defendant  was  guilty  of  a  want 
of  ordinary  care  in  not  discovering  the  plaintifi  and  stopping 
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the  train  in  time  to  prevent  the  accident  (4)  '^Quefltioo  4. 
If  your  answer  to  the  first  question  is  'Yes/  and  your  answer 
to  the  third  question  is 'No,' then  was  such  insufficiency  of 
the  crossing  the  proxinjate  cause  of  plaintiff's  injury?"  No 
answer.  ''Question  $.  If  your  answer  to  the  first  question 
is  'Yes,'  and  your  answer  to  the  third  question  is  'Yes,'  then 
were  such  insufficiency  of  the  crossing,  and  want  of  ordinary 
care  on  the  part  of  the  defendant  in  not  discovering  plaintifi 
in  time  to  prevent  the  accident,  the  proximate  cause  of  plain- 
tiffs injury?  Answer.  Yes."  (6)  That  the  plaintifi  was 
not  guilty  of  any  want  of  ordinary  care  that  contributed 
to  produce  his  injury,  (7)  That  $2,000  will  compensate  plain- 
tifi for  the  damage  he  has  sustained  by  reason  of  the  injury 
complained  of.  From  the  judgment  entered  upon  that  ver- 
dict in  favor  of  the  plaintifi  for  the  amount  stated,  the  de- 
fendant brings  this  appeal. 

It  appears  that  at  the  place  in  question  the  defendant's 
main  track  ran  east  and  west,  crossing  Tower  avenue,  Ogden 
avenue,  and  John  avenue  at  right  angles;  that  Tower  avenue 
was  the  next  street  west  of  Ogden  avenue,  and  that  John 
avenue  was  the  next  street  east  of  Ogden  avenue;  that  the 
defendant's  side  track,  which  crosses  Tower  avenue  a  little 
north  of  the  defendant's  main  track,  gradually  approaches  the 
main  track  as  it  goes  east  on  Tower  avenue  until  it  is  brought 
in  connection  with  the  defendant's  main  track  at  or  near  the 
easterly  line  of  Ogden  avenue.  It  also  appears  that  about  7 
o'clock  on  the  evening  of  July  18,  1902,  the  plaintifi,  a  boy  is 
years  and  5  months  of  age,  passed  south  over  such  tracks  of  the 
defendant  on  Ogden  avenue;  that,  soon  after,  he  turned  and 
went  north  on  Odgen  avenue;  that,  upon  reaching  the  de- 
fendant's main  track,  he  claims,  his  left  foot  became  caught 
between  the  heel  of  the  pilot  and  the  planking  of  the  cross- 
ing, and  by  the  defendant's  locomotive  coming  from  the  west 
he  was  injured,  for  which  he  brings  this  action. 

Pierce  Butler  and  S.  L.  Perrin,  for  appellant. 
W.  P.  Crawford  and  W.  D.  Dyer,  for  respondent. 

CASSODAY,  C.  J.  (after  stating  the  facts).  The  defend- 
ant claims  that  a  verdict  should  have  been  directed  in  favor 
of  the  defendant  on  several  grounds.  Among  other  things,  it 
is  claimed  that  the  finding  of  the  jury  to  the  efiect  that  the 
defendant's  crossing  was  insufficient  for  public  use  at  the 
time  and  place  where  the  plaintifi  claims  to  have  been  in- 
jured is  not  sustained  by  the  evidence,  but  is  contrary  to  the 
law  and  the  evidence,  and  that  the  court  should  have  changed 
the  answer  of  the  jury  to  the  first  question  submitted  from 
the  affirmative  to  the  negative.  After  referring  to  the  diffi- 
culty  of  describing  the  place  where  it  is  claimed  that  the 
plaintifi's  foot  became  caught,  the  same  counsel  say,  in 
efiect,  that  the  crossing  was  constructed  by  the  laying  of 
planks  outside  of  and  between  the  rails  of  this  track;  that  on 
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the  OQtflide  of  the  rail  of  the  main  track  the  plank  was 
brought  into  close  contact  with  the  rail,  and  was  about  the 
same  height  as  the  top  thereof;  that  there  was  maintained  at 
the  crossing  an  alarm  or  warning  bell,  which  was  rung  on  the 
approach  of  trains,  by  electric  connections;  that  in  the  cen- 
ter of  the  street  (Ogen  avenue),  where  the  plaintifi  claims 
his  foot  was  caught,  there  was  a  joint  between  two  rails;  that» 
to  operate  the  bell,  it  was  necessary  to  insulate  this  joint; 
that  this  was  done  by  means  of  a  so-called  Weber  joint,  which 
was  two  feet  long;  that  on  the  inside  of  the  rail  of  the  main 
track,  to  furnish  a  flangeway  for  the  passage  of  wheels  of 
locomotives  and  cars,  there  was  placed  an  inverted  rail;  that 
the  rail  of  the  track— stock  rail— weighed  8o  pounds  to  the 
yard;  that  the  inverted  rail  was  a  6o-pound  rail,  and  was  so 
placed  that  the  ball  or  top  thereof  was  placed  against  the 
inside  of  the  web  of  the  stock  rail ;  that  the  upper  side  of  the 
ball  of  the  inverted  rail  was  close  against  the  bottom  of 
the  ball  of  the  stock  rail,  and  the  bottom  edge  of  the  base 
of  the  inverted  rail  rested  upon  boards  lying  upon  the  tops  of 
the  ties,  and  the  top  edge  of  the  base  of  the  inverted  rail  was 
thereby  brought  practically  even  with  the  top  of  the  plank 
of  the  crossing*  and  very  slightly  below  the  top  surface  of  the 
ball  of  the  stock  rail;  that  the  end  of  the  inverted  rails  ex- 
tended to  within  one  foot  of  the  ends  of  the  Weber  joint; 
that  it  is  claimed  by  the  plaintifi  that  he  was  caught  at  the 
space  between  the  east  end  of  the  Weber  joint  and  the  west 
end  of  the  east  inverted  rail;  that  in  the  spaces,  each  of 
which  was  a  foot  long,  between  the  inverted  rails  and  the 
ends  of  the  Weber  joint,  there  had  been  fitted  blocks  extend- 
ing down  to  the  base  of  the  stock  rail,  and  up  as  high  as  the 
top  of  the  Weber  joint  at  one  end,  and  a  little  higher  than  the 
web  of  the  inverted  rail  at  the  other  end,  of  the  block,  and  it 
is  at  the  place  where  one  of  these  blocks  (the  most  easterly) 
was  placed  that  the  plaintifi  claims  that  his  foot  became 
caught  and  fastened.  The  evidence  is  voluminous.  No  use- 
ful purpose  could  be  served  by  giving  it  in  detail.  There  is 
certainly  evidence  tending  to  prove  that  the  plaintifi's  foot 
got  caught  as  he  claims.  He  testified  to  the  efiect  that,  as 
he  was  going  north  across  Ogden  avenue,  his  right  foot  got 
caught  pretty  near  the  middle  of  the  street;  that  he  had  on 
shoes  in  a  wornout  condition,  with  loose  soles;  that  there 
was  a  hole  there  on  the  track,  between  the  rail  and  the  plank» 
3  feet  long  and  from  3  to  5  inches  wide  and  4  or  5  inches 
deep;  that  he  did  not  notice  the  hole  before  he  got  stuck 
there,  nor  afterwards;  that,  when  he  got  his  foot  caught 
there,  the  train  was  standing  still  on  the  same  track,  between 
65  and  70  feet  west  from  him;  that  the  plank  was  splintered 
ofi — clear  ofi  (not  clear  down  to  the  bottom,  but  clear  down 
as  low  as  the  top  of  the  Weber  joint,  or  a  little  higher);  that 
he  was  not  caught  against  the  inverted  rail  by  the  side  of  his 
foot;  that  the  inverted  rail  might  have  had  something  to  do 
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With  catchins:  him;  that  he  did  not  know  whether  it  did  or 
not,  bat  that  it  was  there.  A  witness  for  the  plaintiff 
testified,  among  other  things,  to  the  efiect  that  the  surface  of 
the  street  next  to  the  south  rail  was  straight,  or  rather 
smooth;  that  the  condition  of  the  surface  north  of  the  south 
rail,  east  of  the  Weber  joint,  was  that  there  was  a  hole  there; 
that  he  did  not  measure  it,  but  should  say  that  it  was  prob- 
ably 12  or  1$  inches  long  and  2^  or  3  inches  wide,  and,  from 
the  top  of  the  rail  that  the  train  runs  on,  was  down  about  2 
or  2^  inches;  that  at  the  hole  the  plank  was  lower  than  the  top 
of  the  rail;  that  he  thought  it  was  worn  some — more  at  the 
hole  than  it  was  where  the  Weber  joint  protected  the  edge  of 
the  plank;  that  possibly  it  was  worn  oil  about  an  inch. 
Another  witness  for  the  plaintiff,  and  a  boy  about  his  age, 
who  was  with  him  at  the  time,  testified  to  the  effect  that  he 
saw  the  plaintiff  when  he  started  to  go  across  the  Omaha 
tracks;  that  he  at  first  went  south,  and  then,  when  he  got 
around  over  there,  he  went  to  turn  round,  down  towards  the 
center  of  the  street,  and  when  he  got  there  he  turned  around 
and  looked  for  the  other  boys,  and  his  foot  slipped  down,  and 
got  down  between  the  plank  and  rail,  and  got  caught  there; 
that  at  that  time  the  train  was  standing  still,  west  of  Ogden 
avenue;  that  after  the  plaintiff  was  caught,  and  before  the 
train  struck  him,  he  was  waving  his  hand  and  trying  to  get 
out;  that  he  was  facing  west  when  he  got  caught;  that  the 
witness  saw  the  train  start  up,  and  come  along  and  strike  the 
plaintiff,  and  he  rolled  over,  and  the  train  dragged  him 
about  eight  feet;  that  the  plaintiff  got  up  and  tried  to  walk, 
and  fell  down;  that  the  witness  was  on  the  north  side  of  the 
track,  and  he  saw  the  man  in  the  cab  on  the  right-hand  side, 
as  he  looked  west,  looking  toward  Tower  avenue;  that,  after 
the  plaintiff  was  struck,  he  noticed  the  place  where  he  was 
caught — a  kind  of  hole  between  the  rail  and  plank  on  the 
north  side  of  the  rail,  near  the  center  of  the  street.  With- 
out further  reference  to  the  mass  of  evidence  bearing  upon 
the  question,  we  must  hold  that  the  evidence  is  sufficient  to 
sustain  the  finding  of  the  jury  above  mentioned.  Nor  do  we 
think  there  was  any  reversible  error  in  charging  the  jury 
upon  that  question  to  the  effect  that  it  was  the  duty  of  the 
defendant  to  maintain  its  crossing  at  the  place  in  question  in 
a  reasonably  safe  condition  for  public  travel,  including  foot 
passengers  as  well  as  vehicles,  and  to  exercise  reasonable  and 
ordinary  care  in  keeping  the  same  in  a  state  of  repair,  and 
reasonably  safe  for  public  use.  Nor  was  there  any  reversible 
error  in  refusing  to  charge  to  the  contrary,  or  more  specifi- 
cally. 

2.  The  answer  to  the  second  question,  directed  by  the 
court,  was  necessarily  conditioned  upon  the  answer  of  the 
jury  to  the  first  question  submitted,  and  was  to  the  effect  that 
if  they  found  the  defendant's  crossing,  at  the  time  and  place 
in  question,  insufficient  for  public  use,  then  they  should  find 
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that  the  defendant  had  '^notice  of  such  insufficiency,  so  that 
by  the  exercise  of  reasonable  dilis:ence  it  might  have  remedied 
it  before  plaintiff  was  injured/'  In  other  words,  the  jury 
were  thereby  instructed  that,  if  they  so  found  the  defendant's 
crossing  insufficient,  then,  in  law,  the  defendant  had  due 
notice  of  such  insufficiency.  In  view  of  the  fact  that  it 
appears  from  the  undisputed  evidence  that  such  insufficiency, 
if  any,  was  the  result  of  the  wear  and  use  of  the  structure  in 
question,  and  that  such  structure  was  plain  to  be  seen  by 
any  person  who  went  near  it,  we  cannot  say  that  there  was 
any  reversible  error  in  the  direction  so  given. 

3.  By  the  third  question  submitted,  the  jury  were  called 
upon  to  determine  whether  the  defendant  was  guilty  of  a 
want  of  ordinary  care  in  not  discovering  the  plaintiff  and 
stopping  the  train  in  time  to  prevent  the  accident.  Their 
answer  was  in  the  affirmative.  Counsel  claim  that  such  find- 
ing is  not  sustained  by  the  evidence,  but  is  contrary  to  the 
evidence,  and  that  it  was  error  for  the  court  not  to  change 
the  answer  of  the  jury  from  the  affirmative  to  the  negative. 
The  question  was  properly  for  the  jury.  It  was  fairly  sub- 
mitted to  them  in  language  as  favorable  as  the  defendant  had 
the  right  to  expect.  Among  other  things,  the  jury  were 
instracted  upon  that  question  that  'Ht  was  the  duty  of  the 
defendant,  as  its  train  approached  Ogden  avenue,  to  keep  a 
careful  lookout  ahead,  or  in  the  direction  in  which  the  train 
was  moving.  But  the  failure  of  the  persons  in  charge  of  de- 
fendant's train  to  constantly  look  ahead  was  not  necessarily 
negligence  or  want  of  ordinary  care.  The  failure  of  such  per- 
sons to  have  seen  the  plaintiff  prior  to  the  time  he  was  injured 
by  the  engine  does  not  necessarily  indicate  that  defend- 
ant was  negligent  or  guilty  of  any  want  of  ordinary  care." 
And  again:  ''Before  you  are  justified  in  finding  the  defend- 
ant guilty  of  a  want  of  ordinary  care  in  not  keeping  a  careful 
lookout,  you  must  find  that  its  trainmen  failed  to  exercise 
that  degree  of  care  which  men  of  ordinary  intelligence  and 
prudence,  engaged  in  the  same  employment,  would  have 
exercised  under  the  same  or  similar  circumstances."  Other 
instructions  were  given  in  the  same  line.  The  instructions 
given  substantially  covered  the  question,  and  there  was  no 
reversible  error  in  refusing  to  give  other  instructions  on  that 
question. 

4.  It  is  claimed  that  the  question  at  issue,  as  to  whether 
the  plaintiff's  foot  became  caught  and  fastened  and  held  until 
injured,  was  not  determined  by  the  verdict.  The  amsnded 
complaint  alleged,  in  effect,  that  the  plaintiff's  foot  became 
caught  and  fastened  in  and  between  an  open  space  existing 
between  one  of  the  rails  and  a  defective,  broken,  and  splin- 
tered plank  on  the  side  thereof,  so  that  he  was  unable  to  im- 
mediately extricate  the  same  or  get  across  the  railroad  track, 
and  that  while  in  that  condition  the  defendant's  engine  was 
suddenly   and  unnecessarily  and    negligently,   and   without 
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warning,  started  and  propelled  over,  npon,  and  across  Ogdeo 
avenue,  striking  the  plaintiff's  foot  with  the  pilot  and  the 
wheels  of  the  engine,  causing  the  injuries  complained  of» 
The  answer  put  such  allegations  in  issue  by  denials.  This 
court  has  repeatedy  held  that  it  is  the  duty  of  the  trial  court 
to  submit  to  the  jury  the  particular  physical  facts  directly  put 
in  issue  by  the  pleadings,  when  properly  requested  to  do  so. 
Lee  V.  C,  St.  P.,  M.  &  O.  R.  Co.,  loi  Wis.  352,  77  N.  W.  714; 
Jenewein  v.  Town  of  Irving  (Wis.)  99  N.  W.  346,  347.  But 
the  court  has  often  held  that  the  form  of  such  special  verdict  is 
largely  in  the  discretion  of  the  trial  court.  Id.  The  question 
recurs  whether  the  fact  so  put  in  issue  was  determined  by  the 
verdict  of  the  jury.  There  is  no  claim  that  it  was  specifically 
submitted  to  the  jury.  But  it  is  contended  that  the  fourth 
and  fifth  questions  submitted  to  the  jury,  and  the  charge  of 
the  court  upon  those  questions,  required  the  jury  necessarily 
to  determine  whether  the  plaintiff's  foot  became  so  caught, 
fastened,  and  held  until  struck  by  the  engine.  Those  ques- 
tions are  given  in  full  in  the  foregoing  statement.  By  the 
fourth  question,  the  jury  were  required,  in  case  they  found 
the  defendant's  crossing  to  be  insufiBcient,  and  that  the  de- 
fendant was  not  guilty  of  negligence  for  failure  to  keep  a 
lookout,  to  determine  whether  such  insufficiency  of  itself  was 
the  proximate  cause  of  the  plaintiff's  injury.  After  definini: 
''proximate  cause,"  the  court  charged  the  jury,  under  that 
question,  that,  ''before  you  can  find  that  the  insufficiency  of 
the  crossing  was  the  proximate  cause  of  plaintiff's  injury,  you 
must,  under  the  evidence  in  the  case,  find  that  there  was 
some  depression  or  hole  at  the  place  where  plaintiff  claims 
he  was  injured;  that  his  foot  was  caught  and  held  fast  in  such 
depression  or  hole  until  he  was  struck  by  defendant's  train; 
and  you  must  further  find  that  such  depression  or  hole  was  of 
such  a  character  that  a  person  of  ordinary  intelligence  and 
prudence  ought,  by  an  inspection  before  the  accident,  reason- 
ably to  have  foreseen  might  probably  result  in  a  personal 
injury  to  another.  It  is  not  enough  that  the  injury  was  the 
natural  result  of  the  insufficiency  of  the  crossing,  but  it  must 
also  have  been  a  probable  result — a  result  likely  to  follow 
from  the  condition  of  the  crossing. ' '  These  instructions  were 
substantially  in  the  language  requested  by  counsel  for  the 
defendant.  But  the  jury  did  not  answer  the  fourth  question 
so  submitted,  for  the  simple  reason  that  by  the  terms  of  the 
question  they  were  relieved  from  doing  so  by  finding,  in 
answer  to  the  third  question^  that  the  defendant  was  guilty 
of  negligence  by  failing  to  keep  a  lookout.  But  by  the 
answer  to  the  fifth  question  the  jury  necessarily  found  that 
such  insufficiency  of  the  crossing  and  such  failure  to  keep  a 
lookout  were  together  the  proximate  cause  of  the  plaintiff's 
injury.  After  explaining  the  difference  between  this  ques- 
tion and  the  fourth  question,  the  court  instructed  the  jury 
upon  this  question  that  "what  is  meant  by  the  term  'proxi- 
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mate  cause/  and  what  you  must  find  in  order  to  declare  a  con- 
dition,  act,  or  failure  to  act,  resulting  from  a  want  of  ordinaty 
care,  the  proximate  cause  of  an  injury,  you  have  just  been 
instructed  under  the  previous  question;  and  you  will  consider 
such  instruction  repeated  here. "  In  obedience  to  such  in- 
structions, the  jury  necessarily  found,  in  answer  to  the  fifth 
question,  as  essential  to  the  proximate  cause  mentioned,  that 
the  plaintiff's  foot  became  so  caught,  fastened,  and  held  until 
struck  by  the  engine.  It  may  be  that  the  question  might 
have  been  more  appropriately  considered  and  determined 
under  the  question  submitted  as  to  contributory  negligence. 
But  the  defendant,  having  requested  its  consideration  under 
the  other  questions  mentioned,  is  in  no  position  to  complain 
on  that  ground.  Certainly  the  question  was  susceptible  of 
being  considered  under  the  broad  scope  of  the  question  of 
proximate  cause.     Jenewein  v.  Town  of  Irving  (Wis.)  99  N. 

W.  346,  348. 

5.  November  29,  1902,  under  section  4096,  Rev.  St.  1898, 
the  plaintifi  examined  J.  P.  Cleary,  who  was  the  conductor 
of  the  train  in  question  at  the  time  ojf  the  accident,  and  also 
Robert  G.  Wilson,  who  was  the  engineer  on  the  locomotive 
in  question  at  the  time  of  the  accident.  At  the  time  of  the 
trial,  in  June,  1903,  and  when  the  plaintifi  ofiered  in  evidence 
the  depositions  of  those  two  witness3S  so  taken  under  section 
4096,  the  defendant  objected  to  the  same  on  the  ground  that 
both  of  such  witnesses  were  then  and  there  present  in  the 
court;  and  it  appears  in  the  record  that  they  were  both,  in 
fact,  then  and  there  present  in  the  courtroom.  The  court 
overruled  the  objection,  and  the  defendant  excepted.  This 
court  held  20  years  ago,  and  repeatedly  since,  that  the  sec- 
tion of  the  statute  under  which  these  depositions  were  taken 
''was  intended  as  a  substitute  for  a  bill  of  discovery,"  but 
that  ''the  examination  of  a  party  under"  that  section  was 
"not  limited  to  the  cases  in  which  a  discovery  might  have 
been  had  in  equity."  Cleveland  v.  Burnham,  60  Wis.  16,  17 
N.  W.  126,  18  N.  W.  190;  Kelly  v.  C.  &  N.  W.  Ry.  Co.,  60 
Wis.  480,  19  N.  W.  521;  Whereatt  v.  Ellis,  65  Wis.  639.  27  N. 
W.  630.  28  N.  W.  333;  Meier  v.  Paulus,  70  Wis.  165,  170,  171, 
35  N.  W.  301;  Frawley  v.  Cosgrove,  83  Wis.  441,  53  N.  W. 
689;  Schmidt  v.  Menasha  Wooden  Ware  Co.,  92  Wis.  $29,  66 
N.  W.  69s.  In  Meier  v.  Paulus,  supra,  Mr.  Justice  Taylor 
said:  "The  very  object  of  the  old  bill  of  discovery  was  to 
procure  evidence  ^gainst  the  opposite  party,  to  be  used  on 
the  trial  of  an  action;  and  it  was  never  held  that  the  answer 
of  the  party  to  the  bill  would  not  be  used  against  him  if  he 
appeared  at  the  trial  of  the  action  in  aid  of  which  it  was 
taken,  and  was  willing  to  submit  himself  to  an  examination 
in  such  action.  *  *  *  Xhe  examination  of  a  party  is  in  the 
nature  of  an  admission,  so  far  as  his  answers  are  material  to 
the  issues  in  the  action,  and  such  admissions  are  always  ad- 
mitted as  original  evidence  against  him."     Subsequently   to 
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the  Revision  of  1878  the  scope  of  the  section  was  enlarged  so 
that*  ''in  case  a  private  corporation  be  a  party,  the  examina- 
tion of  the  president,  secretary  or  other  principal  officer  or 
general  managing  agent  of  such  corporation"  might  be  taken 
by  deposition  at  the  instance  of  the  adverse  party.  Section 
4096,  Rev.  St.  1898.  By  a  recent  statnte  the  section  has,  in 
terms,  been  extended  to  the  ''agent  or  employee"  of  such 
corporation  or  of  such  adverse  party.  Chapter  244,  p.  328, 
Laws  1901.  Neither  of  the  witnesses  in  question  was  an 
officer  of  the  defendant,  nor  in  any  sense  a  party  to  this 
action.  On  the  contrary,  each  was  a  mere  employee  in  the 
rapacity  mentioned.  Assuming  that  their  depositions  were 
rightfully  taken  under  the  statute  cited,  the  question  recurs 
whether  it  was  error  to  allow  the  same  to  be  read  in  evidence 
on  the  trial  against  the  objection  of  the  defendant,  when 
both  witnesses  were  then  and  there  present  in  court,  subject 
to  be  called  and  examined  as  witnesses  in  the  ordinary  way. 
Certainly  there  is  no  adjudication  of  this  court  justifying 
such  admission  under  the  circumstances  mentioned.  The 
cases  cited  are  to  the  efiect  that  such  "deposition  of  a  party" 
so  taken  "is  admissible  on  the  trial  as  original  evidence 
against  him,  although  he  is  present  at  the  trial,"  on  the 
ground  that  such  "examination  of  a  party  is  in  the  nature  of 
an  admission  so  far  as  his  answers  are  material  to  the  issues 
in  the  action,  and  such  admissions  are  always  admitted  as 
original  evidence  against  him."  Meier  v.  Paulus,  supra.  At 
the  time  of  Blackstone  the  want  of  power  to  examine  wit- 
nesses abroad  was  troublesome  to  courts  of  law,  but  be  said 
it  might  "be  done  indirectly  at  any  time,  through  the  channel 
of  a  court  of  equity,  but  that  such  practice  had  never  been 
directly  adopted  as  the  rule  of  a  court  of  law."  3  Black. 
Com.  383.  Mr.  Greenleaf  discusses  at  length  the  question  of 
taking  the  testimony  of  absent  witnesses  by  depositions,  and, 
among  other  things,  says,  in  efiect,  that  "the  court  of 
chancery  has  always  freely  exercised  this  power"  of  taking 
depositions  in  such  cases;  that  the  inconvenience  to  courts 
of  law  was  remedied  by  statutes  in  England  and  this  country; 
and  finally  concludes  that  "depositions  thus  taken  may  be 
used  at  the  trial  by  either  party,  whether  the  witness  was  or 
was  not  cross-examined,  if  it  shall  appear,  to  the  satisfaction 
of  the  court,  that  tlhe  witnesses  are  then  dead,  or  gone  out  of 
the  United  States,  or  more  than  a  hundred  miles  from  the 
place  of  trial,  or  that  by  reason  of  age,  sickness,  bodily  in- 
firmity, or  imprisonment,  they  are  unable  to  travel  and 
appear  at  court."  i  Greenl.  Ev.  §§  320-322.  He  also^  says, 
in  efiect,  that  the  statutes  giving  such  right  to  take  testimony 
by  depositions,  "being  in  derogation  of  the  common  law," 
must  be  strictly  construed,  i  Greenl.  Ev.  §  323.  To  the 
same  efiect,  9  Am.  &  Eng.  Ency.  Law  (2d  Ed. )  pp.  298-300. 
Mr.  Weeks,  in  his  work  on  the  Law  of  Depositions,  gives 
similar  views,  and,  among   other  things,  says  that  "deposi- 
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tions  are  a  species  of  evidence  of  a  secondary  character, 
admissible  where  the  viva  voce  testimony  or  examination  of 
the  dependent  is  not  attainable."  Sections  4-6.  Sach  was 
the  common  law  when  our  Constitution  was  adopted,  and 
that  declares  that  '4he  testimony  in  causes  in  equity  shall  be 
taken  in  like  manner  as  in  cases  at  law,  and  the  office  of 
master  in  chancery  is  hereby  prohibited."  Section  19,  art. 
7,  Const.  Wis.  This  provision  seems  to  recognize  the  rule 
of  the  common  law  for  the  taking  of  testimony  ''in  cases  at 
law,"  and  to  require  that  the  ''testimony  in  causes  in  equity 
shall  be  taken  in  like  manner  as  in  cases  at  law."  The  ques- 
tion was  not  squarely  involved  in  Noonan  v.  Orton,  5  Wis.  60, 
61,  but  the  court  there  said  that:  "We  have  no  doubt  that 
each  party  to  a  suit  in  chancery  is,  under  our  Constitution, 
entitled  to  have  his  witnesses  examined  in  open  court,  sub- 
ject, of  course,  to  the  occasional  exceptions  provided  for  in 
cases  at  law.  He  may,  perhaps,  be  entitled,  if  he  demands 
it,  to  have  the  witnesses  of  the  adverse  party  so  examined, 
subject  to  the  like  occasional  exceptions."  Such  expres- 
sions were  fully  sanctioned  in  the  later  case  of  Brown  v. 
Runals,  14  Wis.  693,  where  it  was  held  that,  under  the  con- 
stitutional clause  in  question,  "a  party  to  an  action  such  as 
was  formerly  denominated  equitable  is  entitled  to  have  the 
testimony  in  the  case  taken  in  open,  court,  subject  to  the 
same  exceptions  as  are  allowed  by  law  in  actions  such  as  were 
formerly  denominated  legal."  That  was  an  action  in  equity, 
and  it  was  reversed  because  it  was  referred  to  take  the  testi- 
mony against  the  objection  of  the  defendant.  After  referring 
to  the  clear  and  terse  language  of  the  provision  of  the  Con- 
stitution in  question,  it  is  said  in  the  opinion  of  the  court 
that:  "How  is  testimony  taken  in  actions  at  law?  With  few 
exceptions,  it  is  taken  by  the  examination  of  witnesses  on 
the  trial  before  the  court  and  jury.  This  is  the  almost 
universal  practice  of  taking  testimony  in  common-law  cases. 
And  the  advantages  of  this  method  of  investigating  facts, 
where  the  witnesses  are  orally  examined,  and  where  their 
appearance,  manner,  and  conduct  in  giving  their  testimony 
can  be  seen  by  the  court  and  jury,  are  too  obvious  to  need 
comment.  *  »  *  j^  ^ag  the  benefit  of  this  systeni  of  tak- 
ing testimony  which  the  framers  of  the  Constitution  intended 
to  secure  to  the  parties  in  equity  cases."  Page  698.  That 
opinion  was  reaffirmed  a  few  months  afterwards,  and  it  was 
held  that  an  act  of  the  Legislature  requiring  all  testimony 
in  a  certain  class  of  equity  cases  to  be  taken  before  a  referee 
was  void,  among  other  reasons,  because  it  deprived  the  party 
of  his  constitutional  right  to  have  his  witnesses  examined  in 
open  court.  Oatman  v.  Bond,  15  Wis.  20,  27.  We  must 
hold  that  it  was  error  to  allow  the  depositions  to  be  read 
against  the  objections  of  the  defendant. 

6.  It  appears  that,  in  arguing  the  case  to  the  jury,  counsel 
for  the  plaintiff  read  a  portion  of  the  opinion  of  this  court  in 
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Valin  V.  M.  &  N.  R.  Co.,  82  Wis.  i,  51  N.  W.  1084,  33  Am. 
St.  Rep.  17,  chaDging  the  same  so  as  ^'to  correspond  with 
the  facts  in  this  case."  He  was  then  told  by  the  court  that 
the  reading  of  such  extracts  was  entirely  improper.  Some 
controversy  was  then  had  as  to  just  what  it  was  read  from  the 
opinion,  and  the  counsel  making  the  statement  thereupon 
withdrew  the  same.  Counsel  for  the  defendant  then  re- 
quested the  court  to  advise  the  jury  to  disregard  such  state- 
ment. Thereupon  the  following  statements  were  made — 
partly  by  one  counsel  for  the  plaintiff,  and  partly  by  the 
other:'  ''It  don't  seem  to  me  it  is  right  to  direct  the  jury  to 
disregard  that  which  is  the  law.  It  does  not  seem  to  me  that 
the  court  ought  to  direct  the  jury  to  disregard  that  authority. 
If  I  happen  to  make  an  argument  which  is  in  the  language 
of,  or  in  the  same  line  of,  the  judges  of  the  Supreme  Court, 
I  don't  think  I  ought  to  be  cross-examined  as  to  where  I  got 
it."  In  response  to  such  statements,  the  court  said:  ''I  am 
rather  surprised  at  counsel  for  plaintiff;  both  of  them  taking 
this  position  upon  a  question  which  has  been  ruled  upon  so 
often  by  our  Supreme  Court  as  to  be  a  matter  of  common 
knowledge."  Certainly  counsel  for  the  plaintiff  abused  their 
privilege  in  reading  from  the  opinion  of  this  court,  and  mak- 
ing the  statements  which  followed.  No  attempt  is  made  to 
justify  such  conduct.  The  claim  is  that  such ''arguments" 
of  counsel  were  not  excepted  to  by  counsel  for  the  defendant. 
Exceptions  are  supposed  to  be  taken  to  the  rulings  of  the 
court  upon  objections  made  by  counsel.  Here  the  rulings  of 
the  court  as  to  those  matters  were  in  favor  of  the  defendant. 
The  abuse  of  privilege  consisted  in  persistently  overriding 
the  rulings  of  the  court.  In  the  way  the  question  is  pre- 
sented, and  if  this  were  the  only  ground  of  reversal,  we  might 
not  be  inclined  to  disturb  the  judgment,  but  we  trust  counsel 
will  hereafter  refrain  from  such  conduct. 

Other  questions  are  discussed,  but  none  of  them  seem  to  be 
of  sufiQcient  importance  to  call  for  the  consideration  of  this 
court. 

The  judgment  of  the  circnit  court  is  reversed,  and'the 
cause  is  remanded  for  a  new  trial. 


FEITL  V.  CHICAGO  CITY  RY.  CO. 

(Supreme  Court  of  Illinoia,  Oct.  24,  1904.) 

[71  N.  E.  Rep.  991.] 

Accident  on  Track — Witnesses— Competency  of  Motorman. 

Since  a  judgment  against  a  street  railway  company  for  death  caused 
by  the  allesred  neg^lisrence  of  a  motorman  in  an  action  to  which  the 
motorman  was  not  a  party  would  not  be  evidence  against  the  motorman 
in  a  suit  by  the  railway  company  to  recover  over  ag'ainst  him,  such 
motorman  was  not  interested  in  the  suit  against  the  railway  company 
so  as  to  be  an  incompetent  witness  for  the  defendant  therein  within 
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I^ws  1867,  p.  183,  remoyin^  the  diaqaalification  of  witnesses  on  account 
of  interest  in  the  event,  except  (section  2)  that  a  party  interested  shall 
not  be  allowed  to  testify  of  his  own  motion  or  on  his  own  behalf  as 
as^aint  the  administrator  of  a  deceased  person,  etc. 

Same— Willful  or  Wanton  Injury— Insufficiency  of  Evidence— Instruc- 
tion. 
Where,  in  an  action  for  death  of  a  traveler  on  a  highway  in  a  collision 
with  a  street  car,  every  witness  to  the  occurrence  testified  to  the  sudden 
application  of  the  brakes  by  the  motorman  before  collision,  and  there 
was  no  evidence  of  any  intention  or  purpose  not  to  discharge  any  duty 
incumt>ent  on  defendant  with  reference  to  the  accident,  an  instruction 
withdrawing  from  the  jury  an  issue  of  willful  and  wanton  injury  was 
proper. 

Seme — Seme — Seme— Seme. 

Where,  in  an  action  for  death  of  a  traveler  in  a  collision  with  a  street 
car,  there  was  no  evidence  of  a  willful  injury,  a  requested  instruction  to 
find  for  plaintiff,  though  deceased  was  guilty  of  negligence  contributing 
to  the  accident,  if  the  evidence  showed  that  the  motorman  managed  the 
car  in  a  wanton  and  reckless  manner,  was  properly  refused. 

Negligence  end  Contributory  Negligence.* 

In  an  action  for  death,  an  instruction* authorizing  recovery  for  mere 
negligence  on  the  part  of  defendant's  servant,  notwithstanding  con- 
tributory negligence  of  deceased,  was  prop^ly  refused. 

Appeal  from  Appellate  Coort,  First  District. 

Action  by  Josie  Feitl  against  the  Chicago  City  Railway 
Company.  A  judgment  in  favor  of  defendant  was  affirmed 
by  the  Appellate  Court,  and  plaintiff  brings  error.     Affirmed. 

Jones  &  Lusk,  for  plaintiff  in  error. 
William  J.   Hynes,   James  W.   Duncan,  and  C.   Le  Roy 
Brown,  for  defendant  in  error. 

CARTWRIGHT,  J.    The  plaintiff  in  error,  as  adminis- 

*As  to  whether  there  may  be  a  recovery  on  account  of  simple  negli- 
gence where  there  was  also  contributory  negligence,  see  Illinois  Cent. 
R.  Co.  V,  Jolly  (Ky.),  11  R.  R.  R.  27,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  27 ; 
note  appended  to  Macon,  D.  A  8.  R.  Co.  v,  McLendon  (Ga.)f  11  R.  R. 
R.  153,  34  Am.  A  Eng.  R.  Cas.,  N.  S.,  153  (contributory  negligence  and 
failure  to  give  statutory  signals)  ;  Cox  v,  Wilmington  City  Ry.  Co. 
(Del.),  7  R.  R.  R.  818,  30  Am.  A  Eng.  R.  Cas.,  N.  S.,  818 ;  Richmond 
Traction  Co.  v.  Martin's  Adm'z  (Va.),  9  R.  R.  R.  817,  32  Am.  A  Eng.  R. 
Cas.,  N.  S.,  817 ;  Ries  v.  St.  I^uis  Transit  Co.  (Mo.),  10  R.  R.  R.  676, 
33  Am.  A  Eng.  R.  Cas.,  N.  8.,  676 ;  Butts  v.  Atlantic  A  N.  C.  R.  Co. 
(N.  Car.),  8  R.  R.  R.  710,  31  Am.  A  Eng.  R.  Cas.,  N.  8.,  710  ;  Edwards 
V,  Central  of  Georgia  Ry.  Co.  (6a.),  9  R.  R.  R.  120,  32  Am.  A  Eng.  R. 
Cas.,  N.  8.,  120;  Doolittle  v.  Southern  Ry.  Co.  (8.  Car.),  1  R.  R.  R.  105, 
24  Am.  A  Eng.  R.  Cas.,  N.  8.,  105;  Knauss  v.  Lake  Erie  A  W.  R.  Co. 
(Ind.),  4  R.  R.  R.  170,  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  170 ;  note,  12  Am. 
A  Eng.  R.  Cas.,  N.  8.,  332  et  seq. ;  Lea  v.  Durham  A  N.  R.  Co.  (N.  Car.), 
23  Am.  A  Eng.  R.  Cas.,  N.  S.,  765  ;  Thompson  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  A.),  13  Am.  A  Eng.  R.  Cas.,  N.  8.,  651 ;  McGeary  v.  Old 
Colony  R.  Co.  (R.  I ),  14  Am.  A  Eng.  R.  Cas.,  N.  8.,  764  ;  Neininger  v. 
Cowan  (C.  C.  A.),  18  Am.  A  Eng.  R.  Cas.,  N.  8.,  492  ;  Schweinfurth  v. 
Cleveland,  C,  C.  A  8t.  L.  Ry.  Co.  (Ohio),  15  Am.  A  Eng.  R.  Cas.,  N.  8., 
73 ;  Central  of  Georgia  Ry.  Co.  v.  Forshee  (Ala.),  18  Am.  A  Eng.  R. 
Cas.,  N.  8.,  467  ;  Bolin  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  19  Am.  A  Eng. 
R.  Cas.,  N.  8.,  735;  Johnson  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  11 
Am.  A  Eng.  R.  Cas.,  N.  8.,  76 ;  Little  Rock  A  Ft.  8.  Ry.  Co.  v.  Smith 
(Ark.),  13  Am.  A  Eng.  R.  Cas.,  N.  8..  699 ;  Louisville  A  N.  R.  Co.  v. 
Hocker  (Ky.),  23  Am.  A  Eng.  R.  Cas.,  N.  8.,  522. 
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tratrix  of  the  estate  of  Hynek  Feitl,  deceased,  brongbt  suit 
iQ  the  superior  court  of  Cook  county  against  the  defendant 
in  error  for  wrongfully  causing  his  death.  The  declaration 
consisted  of  five  counts,  and  alleged  the  ownership  and  opera- 
tion by  the  defendant  of  a  street  railway  and  an  electric  motor 
car  upon  Forty-Seventh  street,  in  the  city  of  Chicago;  that 
Hynek  Feitl,  on  March  3,  1901,  was  riding  in  a  buggy  upon 
said  street,  and  exercising  due  care  for  his  own  safety,  and 
that  said  car  ran  upon  and  against  said  buggy  and  killed  him. 
The  first  count  charged  defendant  with  negligence,  generally, 
in  the  management  of  the  motor  and  motor  car;  the  second 
alleged  a  failure  to  ring  a  bell  or  give  any  warning  of  the 
approach  of  the  car;  the  third  charged  the  defendant  with 
carelessly  and  negligently  running  the  car  at  a  high,  reckless, 
and  dangerous  rate  of  speed ;  the  fourth  alleged  that  the  serv- 
ant of  defendant  in  charge  of  the  car  failed  to  keep  a  strict 
watch  and  lookout  over  the  track;  and  the  fifth  alleged  that 
the  defendant,  by  its  servant,  the  motorman  in  charge  of  the 
car,  recklessly,  wantonly,  and  willfully  ran  said  car  against^ 
over,  and  upon  said  Hynek  Feitl  and  killed  him.  The  plea 
was  the  general  issue,  and  upon  a  trial  there  was  a  verdict  of 
not  guilty,  with  the  following  special  findings  of  fact:  Firsts 
that  the  evidence  did  not  show  that  the  deceased  was  using 
ordinary  care  for  his  own  safety;  second,  that  he  was  guilty 
of  a  failure  to  exercise  ordinary  care  for  his  own  safety  that 
proximately  helped  to  bring  about  the  injury  which  caused 
bis  death;  third,  that  the  injury  was  caused  solely  by  negli- 
gence in  the  manner  in  which  the  horse  and  vehicle  was 
driven ;  fourth,  that  there  was  no  evidence  as  to  who  was 
driving  the  vehicle.  Plaintiff  moved  for  a  new  trial,  and  the 
motion  was  overruled,  and  judgment  was  entered  against 
her  for  costs.  Upon  a  writ  of  error  from  the  Appellate 
Court  for  the  First  District  the  judgment  was  afiBrmed,  and 
the  writ  of  error  in  this  case  was  sued  out  to  review  the  judg- 
ment of  the  Appellate  Court. 

The  principal  questions  argued  by  counsel  for  plaintiff  in 
error  relate  to  the  admission  by  the  trial  court  of  the  testi- 
mony of  the  motorman,  and  the  giving  of  an  instruction  that 
there  was  no  evidence  of  wantonness  or  willfulness  on  the 
part  of  the  defendant,  and  therefore  the  jury  should  disregard 
the  fifth  count  of  the  declaration. 

At  the  time  of  the  accident  Hynek  Feitl  and  another  man 
were  driving  east  in  a  buggy  on  Forty-Seventh  street,  in  the 
city  of  Chicago,  at  about  7:15  o'clock  on  the  evening  of 
March  3,  1901.  The  men  were  going  eastward,  and  the  evi- 
dence tended  to  prove  that  the  buggy  was  driven  from  the 
north  side  of  the  street  southeasterly  upon  the  track  and 
across  the  course  of  the  approaching  car.  It  was  in  the 
evening,  and  there  were  no  street  lights,  but  that  fact  was  not 
material,  for  the  reason  that  the  motorman  saw  the  buggy 
when  it  came  upon  the  track  a  short  distance  east  of  Cali- 
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forDia  aveDue  and  probably  about  50  feet  from  the  car.  The 
motormaD  applied  tbe  brakes,  bat  the  car  collided  with  the 
baggy,  and  Feitl  was  throwD  oat  and  killed.  The  car  came 
to  a  stop  jast  after  the  collision  and  before  it  had  passed  the 
deceased. 

The  only  evidence  on  the  part  of  the  plaintiff  as  to  the 
accident  consisted  of  the  testimony  of  a  passenger  who  was 
in  tbe  car,  and  who  testified  that  the  first  thing  which  drew 
his  attention  to  the  baggy  was  the  jerking  from  the  motor- 
man  putting  on  the  brakes;  that  he  was  sitting  inside,  in 
front,  and  looking  out  of  the  window;  that  the  first  thing  he 
saw  was  the  wheels  of  the  buggy  about  four  or  six  feet  ahead 
of  the  car,  and  that  he  heard  no  bell.  On  the  part  of  the  de- 
fendant, George  Pett  was  called  as  a  witness,  and  testified 
that  he  was  the  motorman  of  the  car.  He  was  then  objected 
to  by  the  plaintiff  as  an  incompetent  witness,  because  he  was 
liable  over  to  the  defendant  for  any  damage  he  may  have 
caused.  The  objection  was  overruled,  and  plaintiff  excepted. 
The  witness  then  testified  as  to  the  speed  of  the  car,  the  con- 
dition of  the  machinery,  the  men  driving  on  the  track,  what 
he  did  to  stop  the  car,  and  the  situation  of  the  car  and  the 
deceased  after  his  death.  The  opinion  of  the  Appellate 
Court  was  that  the  trial  court  erred  in  ruling  on  the  com- 
petency of  the  witness,  but  that  the  other  evidence  in  the  case 
was  such  that  the  jury  could  not  reasonably  have  rendered 
any  other  verdict,  and  the  judgment  was  therefore  afiBrmed. 

At  the  common  law  one  who  had  a  personal  interest  iq  the 
success  or  defeat  of  one  of  the  litigant   parties  was  thereby 
disqualified  as  a  witness.     If  he  had  a  legal  existing  interest, 
however  small,  he  was  incompetent  to  testify.     The  fact  that 
he  had  an  interest  in  the  question  to  be  decided  or  a  bias  on 
the  subject  of  tbe  suit,  of  hoped  to  obtain  some  benefit  from 
the  result  of  the  trial,  was  no  objection  to  his  competency;  so 
that  in  two  actions  for  the  same  trespass,  or  on  the  same  policy 
of  insurance,  or  similar  cases,  the  defendant  in  one  case  was 
a  competent  witness  for  the  defendant  in  the  other.     It  was 
generally  said  that  if  the  witness  would  immediately  gain  or 
lose  by  the  event  of  the  suit,  or  if  the  verdict  coald  be  given 
in  evidence  either  for  ox  against  him  in  another  suit,  he  was 
incompetent.     Under  those  rules  it  was  held  that  a  servant 
who  would  be  liable  over  to  his  master  was  incompetent  as  a 
witness  where  the  n^aster  was  charged  with  liability  for  his 
negligence.     The  question  arose  in  Galena  &  Chicago  Union 
Railroad   Co.   v.   Welch,  24  111.    31,  which    was  an   action 
against  a  railroad  company  for  damages  resulting  from   the 
washing  away  of  a  culvert.     It  was  held  that  the  engineer  who 
planned  and  superintended   the  erection  of  the  culvert  was 
not  a  competent  witness  for  the  company  until  he  had   been 
released  by  it,  because  he  would  be  liable  over  to  the  company 
for  the  consequences  of  his  negligence,   and  it  would  there- 
fore be  for  his  interest  to  defeat  the  action.     It  was  decided^ 
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in  accordance  with  all  the  authorities,  that  the  witness,  being 
neither  a  party  nor  privy  to  the  record,  could  not  be  concluded 
as  to  the  matters  determined  by  it;  that  it  would  not  establish 
any  liability  against  him;  and  that  in  an  action  against  him 
by  the  railroad  company  for  negligence  the  record  would  not 
be  evidence  of  the  fact.  In  sued  an  action,  after  the  negli- 
gence of  the  witness  had  been  established  by  other  evidence, 
and  it  had  been  proved  that  the  injury  resulted  from  such  neg- 
ligence, the  record  would  be  admissible  on  the  question  of 
the  damage  sustained  by  the  railroad  company,  although  it 
would  not  be  conclusive  on  that  question.  This  remote  and 
contingent  interest  was  deemed  sufficient  to  render  the  wit- 
ness incompetent  unless  released.  Again,  in  Chicago  &  Rock 
Island  Railroad  Co.  v.  Hutchins,  34  111.  108,  where  the  sait 
was  for  negligence  in  killing  stock  by  an  engine,  and  it  was 
alleged  that  there  was  a  failure  to  ring  the  bell  or  sound  the 
whistle,  as  required  by  law,  it  was  held  that  the  engineer 
was  not  a  competent  witness  to  testify  whether  the  bell  was 
rung  at  the  crossing  where  the  stock  was  killed.  The  de- 
cision was  upon  the  ground  that  the  witness  would  be  liable 
over  to  the  railroad  company  if  it  was  compelled  to  respond 
in  damages  for  his  nonperformance  of  duty. 

The  record  of  a  judgment  is  always  admissible,  even  be* 
tween  strangers  to  it,  to  provA  that  the  judgment  was  ren- 
dered and  for  what  sum.  but  it  would  not  be  admissible  to 
prove  the  truth  of  any  fact  on  which  the  judgment  was 
founded.  On  that  subject  Greenleaf  says:  ^'Thus  the  rec- 
ord of  a  judgment  against  the  master  for  the  negligence  of 
his  servant  would  be  admissible  in  a  subsequent  action  by 
the  master  against  the  servant  to  prove  the  fact  that  such  a 
judgment  had  been  recovered  against  the  master  for  such  an 
amount  and  upon  such  and  such  allegations,  but  not  to  prove 
that  either  of  those  allegations  was  true,  unless  in  certain 
cases  where  the  servant  or  agent  has  undertaken  the  defense, 
or,  being  bound  to  indemnify,  has  been  duly  required  to 
assume  it."  i  Greenleaf  on  Evidence,  §404.  In  those  cases 
the  witness  would  not  have  been  concluded  by  the  event  of 
the  suit  as  to  any  fact  involved  in  it,  and  it  would  not  have 
been  admissible  to  establish  liability  against  him,  but  the 
fact  that  it  might  have  been  used  against  him  on  the  ques- 
tion of  damages  after  his  liability  had  been  otherwise  estab- 
lished was  sufficient  to  render  him  incompetent. 

After  the  passage  of  the  act  of  1867  (Laws  1867,  p.  183)  re- 
moving the  disqualification  of  witnesses  on  account  of  their 
interest  in  the  event  thereof,  as  parties  or  otherwise,  except 
in  certain  enumerated  cases,  the  same  question  came  before 
the  court  in  Illinois  Central  Railroad  Co.  v.  Weldon,  52  111. 
290.  That  was  an  action  by  the  administrator  of  Christopher 
Weldon  to  recover  damages  for  wrongfully  causing  his  death. 
An  employee  of  the  defendant  was  rejected  as  a  witness  by 
the  trial  court  until  he  had  been  released  by  the  defendant. 
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CD  the  ground  of  a  liability  over.  It  was  said  that  by  the 
common  law  and  under  the  authority  of  Galena  &  Chicago 
Union  Railroad  Co.  v.  Welch,  supra,  a  witness  so  situated 
was  incompetent  prior  to  the  passage  of  that  act,  but  it  was 
held  that  the  act  removed  the  disqualification  and  disability, 
and  that  the  witness  should  not  have  been  rejected  on  the 
ground  of  interest,  or  the  defendant  compelled  to  execute  a 
release  before  he  was  permitted  to  testify.  Since  the  de- 
cision of  that  case,  in  1869,  it  has  always  been  regarded  as 
establishing  the  law  on  the  subject,  and  it  has  never  been 
held  that  a  servant  is  incompetent  as  a  witness  in  an  action 
against  his  master  on  account  of  a  liability  over  in  a  subse- 
quent action  by  the  master.  In  the  numerous  cases  which 
have  come  to  this  court  since  that  decision,  engineers,  fire- 
men, and  other  employees  have  testiiSed  in  behalf  of  their 
employers  as  to  the  ringing  of  bells,  the  speed  of  cars  or 
trains,  and  any  other  matter  in  issue,  and  their  competency 
as  witnesses  has  never  been  disputed.  A  decision  recognized 
as  the  law  and  acquiesced  in  fcr  so  long  a  time  ought  not  to 
be  overruled  unless  clearly  wrong.  *  The  argument  against  it 
now  is  that  the  witness  was  not  competent  because  the  ad- 
verse party  sued  as  administrator,  and  that  the  court  must 
have  overlooked  the  provision  of  section  2  of  the  act  of  1867 
that  no  party  to  any  civil  action,  suit,  or  proceeding,  or  per- 
son directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein,  of  his  own  motion  or  in  his  own  behalf, 
when  any  adverse  party  sues  or  defends  as  theadministrator 
of  any  deceased  person,  except  in  the  five  classes  of  cases 
therein  specified.  In  this  case  the  objection  to  the  testi- 
mony of  the  witness  was  on  the  ground  that  he  was  in- 
competent to  testify  at  all,  and  the  ruling  of  the  court  was  not 
wrong,  even  if  he  was  incompetent  to  testify  as  to  particular 
things.  The  witness  did  in  fact  testify  as  to  some  matters 
concerning  which  he  was  competent  under  the  exceptions, 
although  those  matters  were  not  of  much  importance. 
Furthermore,  there  was  no  exception  taken  at  the  time  to 
overruling  the  motion  for  a  new  trial,  but  the  exception  was 
after  judgment,  both  to  the  decision  of  the  court  in  denying 
the  motion  and  to  the  rendition  of  the  judgment.  Excep- 
tions cannot  be  taken  in  that  way,  but  each  exception  must 
be  taken  to  each  ruling  or  decision  as  it  arises  upon  the  trial 
An  exception  must  be  taken  at  the  time  the  decision  is  made, 
and  the  bill  of  exceptions  must  show  that  fact.  East  St. 
Louis  Electric  Street  Railroad  Co.  v.  Cauley,  148  111.  490, 
36  N.  E.  106. 

Waiving,  however,  those  objections  to  the  consideration  of 
the  question,  we  do  not  think  that  the  decision  of  the  trial 
court  was  erroneous.  It  is  not  to  be  presumed  that  the 
court,  in  deciding  the  case  of  Illinois  Central  Railroad  Co. 
V.  Weldon,  supra,  overlooked  the  provisions  of  the  act  upon 
which  the  decision  was  based,   or  that  such  an  inference 
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arises  merely  from  a  failure  to  comment  at  length  upon  the 
various  provisions  of  the  act.  The  general  purpose  of  the 
act  was  to  remove  disqualifications  on  the  ground  of  interest, 
leaving  the  interest  to  be  shown  for  the  purpose  of  affecting 
the  credibility  of  the  witness.  The  court,  in  the  VVeldoo 
Case,  referred  to  the  fact  that  the  existence  of  the  common- 
law  rule  had  been  regretted  by  the  courts,  and  approved  the 
enlightened  policy  which  led  to  the  abolition  of  the  rule.  It 
is  well  known  that  the  rule  had  been  inefiBcient  in  obtaining 
disinterested  testimony;  that  there  were  numerous  ways  in 
which  witnesses  might  be  interested  in  the  event  of  a  suit, 
and  yet  have  no  legal  interest  therein;  and  that  with  some 
witnesses  a  slight  interest  would  tend  to  perjury,  while  with 
others  the  greatest  interest  would  not  have  that  effect.  The 
disqualification  was,  however,  retained  in  certain  actions* 
including  suits  by  administrators  as  against  any  party  to  the 
action ''or  person  directly  interested  in  the  event  thereof," 
except  in  certain  specified  cases.  The  question,  therefore,  in 
this  case  is  whether  the  witness  was  ''directly  interested  in 
the  event''  of  the  suit. 

One  who  is  not  a  party  to  a  suit  may  have  a  direct  interest 
in  the  event  of  it,  for  the  reason  that  it  is  prosecuted  for  his 
benefit,  or  that  the  judgment  will  immediately  inure  to  his 
advantage.  The  test  of  such  interest  is  whether  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  at 
the  judgment,  or  that  the  record  will  be  legal  evidence  for  or 
against  him  in  some  othei  action,  i  Greenleaf  on  Evidence, 
§8  390,  404.  And  in  the  latter  section  the  interest  in  the 
record  is  limited  to  cases  where  such  record  is  admitted  to 
prove  the  truth  of  the  facts  upon  which  the  judgment  was 
founded,  in  order  to  acquire  a  benefit  or  repel  a  loss. 
See,  also,  Starkie  on  Evidence,  24;  i  Best  on  Evi- 
dence, 137.  It  is  manifest  that  the  record  of  a  suit 
against  the  master,  which  is  only  admissible  to  show 
that  a  judgment  was  rendered  and  the  amount  of  it» 
is  not  of  that  character.  If  the  direct  legal  effect  of  a 
judgment  will  be  to  establish  a  claim  against  the  witness,  he 
has  a  direct  interest  in  the  event  of  the  suit  within  the  mean- 
ing of  the  statute.  But  that  can  only  be  so  where  the  judg- 
ment will  be  evidence  against  the  witness  of  his  liability.  As 
already  shown,  a  judgment  against  the  defendant  in  this  case 
would  be  no  evidence,  in  a  suit  against  the  motorman,  that 
he  bad  been  negligent,  or  that  such  negligence  was  the  cause 
of  the  accident.  In  a  case  where  an  agent  of  one  party  had 
indorsed  payments  upon  a  written  contract  as  having  been 
received  by  him,  it  was  held  that  he  was  incompetent,  as  a 
witness  for  his  principal,  to  testify  against  the  widow  and 
heirs  of  the  other  party  that  he  did  not  receive  the  money, 
on  the  ground  that  if  his  principal  was  defeated  he  would 
have  an  immediate  action  against  the  witness  for  the  amount 
of.  the  payment.     Bruner  v.  Battell,  83  111.  317.     In  that  case 
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there  was  do  dispute  or  controversy  as  to  the  indorsement 
having  been  made  by  the  agent,  and  either  he  or  the  other 
party  to  the  contract  was  liable  to  his  principal  for  the 
amount.  In  Butz  v.  Schwartz,  135  111.  180,  25  N.  E.  1007,  it 
was  charged  that  the  note  sued  upon  was  obtained  by  fraud 
and  circumvention  or  was  a  forgery.  The  suit  was  by  the 
administratrix  of  a  deceased  assignee,  and  if  the  defense  was 
successful  the  payees  would  be  liable  over  to  the  assignee. 
It  was  held  that  the  fraud  and  circumvention  or  forgery, 
being  the  work  of  two  witnesses,  if  established,  would  render 
them  liable  to  the  payees  of  the  note,  and  that  a  judgment 
against  the  plaintiff  would  be  conclusive  against  them.  On 
that  ground  it  was  held  that  they  were  '' persons  having  a 
direct  interest  in  the  event  of  the  suit,"  within  the  meaning 
of  the  statute.  If  the  judgment  would  be  conclusive  against 
them  and  establish  their  liability,  there  can  be  no  doubt  that 
they  had  a  direct  interest  in  the  suit.  In  i  Phillips  on  Evi- 
dence, 66,  it  is  said  that  at  common  law  witnesses  who  were 
neither  parties  to  the  record  nor  had  any  direct  interest  in 
the  event  of  the  suit  were  often  rendered  incompetent  by 
reason  of  an  indirect  interest  in  the  record  with  regard  to 
some  subsequent  suit,  although  they  codld  derive  no  imme- 
diate benefit  or  disadvantage  from  the  determination  of  the 
particular  suit.  In  this  case  a  judgment  against  the  defend- 
ant would  not  be  evidence  of  anything  for  the  purpose  of 
establishing  a  liability  of  the  witness.  It  is  a  fundamental 
principle  that  no  party  can  be  concluded  without  being 
heard,  and  those  only  are  concluded  who  are  adverse  parties, 
between  whom  the  matter  in  controversy  is  adjudicated.  A 
person  not  having  a  right  or  opportunity  to  make  a  defense, 
control  the  proceedings,  examine  and  cross-examine  the 
witnesses,  and  appeal  from  the  judgment,  if  an  appeal  is 
allowed  by  law,  or  sue  out  a  writ  of  error,  is  not  concluded  by 
the  judgment.  24  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  735. 
Of  course,  if  the  defendant  succeeded  in  this  suit,  it  would 
have  no  action  over  against  the  witness,  because  there  would 
be  no  foundation  or  basis  for  a  claim;  but  if  it  failed,  it 
would  be  required  to  prove  the  liability  of  the  witness  in  a 
subsequent  action,  without  regard  to  the  judgment.  If  the 
witness  should  be  subsequently  sued  by  the  plaintifi  for  the 
same  wrong,  the  judgment  would  be  neither  evidence  for  nor 
against  him.  He  would  not  be  relieved  from  liability  by  the 
judgment.  Where  one  is  responsible  over  to  another  for 
whatever  may  be  justly  recovered  in  a  suit  against  the  other, 
and  is  duly  notified  of  the  tendency  of  the  suit  and  requested 
to  take  upon  himself  the  defense  of  it,  and  is  given  an  oppor- 
tunity to  do  so,  the  judgment,  if  obtained  without  fraud  or 
collusion,  will  be  conclusive  in  a  subsequent  suit  against  him. 
24  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  740.  In  Drennan  v. 
Bunn,  124  111.  175,  16  N.  E.  100,  7  Am.  St.  Rep.  354,  it  was 
held  that  where  a  person  is  responsible  over  to  another,  and 
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he  18  ootified  of  the  pendeDcy  of  a  suit  involving  the  subject- 
matter  of  the  indemnity  and  requested  to  defend  it,  be  is  not 
to  be  regarded  as  a  stranger  to  the  suit,  and  any  judgment 
obtained  without  fraud  against  the  party  to  be  indemnified 
will  be  conclusive  against  the  party  so  notified,  whether  he 
appeared  or  not.  The  witness  in  this  case  was  not  in  that 
position,  and  his  interest  in  the  event  of  the  suit  was  only 
consequential  or  indirect,  as  explained  by  the  authorities. 
The  act  of  1867  removed  the  disqualification  of  witnesses  on 
the  ground  of  interest  generally,  and,  in  the  case  of  a  suit  by 
an  administrator,  retained  the  disqualification  only  where 
the  witness  is  directly  interested  in  the  event  of  the  suit. 
We  see  no  reason  for  overruling  the  former  decision,  and 
conclude  there  was  no  error  in  the  ruling  of  the  trial  court. 

There  was  no  evidence  tending  to  prove  wanton  or  willful 
conduct  on  the  part  of  the  defendant  or  any  of  its  agents  or 
servants.  Every  witness  to  the  occurrence  testified  to  the 
sudden  application  of  the  brakes,  and  there  was  no  evidence 
of  any  intention  or  purpose  not  to  discharge  any  duty 
incumbent  upon  the  defendant.  The  instruction  to  that 
effect  was  therefore  proper. 

The  trial  court  refused  to  give  to  the  jury  the  twenty- 
fourth,  twenty-fifth,  and  twenty-sixth  instructions  which 
were  tendered  by  the  plaintifi.  The  twenty-fourth  directed  a 
verdict  for  the  plaintifi,  although  the  deceased  was  guilty  of 
negligence  contributing  to  the  accident,  if  the  evidence 
showed  that  the  motorman  managed  the  car  in  a  wanton  or 
reckless  manner.  It  was  properly  refused  for  want  of  any  evi- 
dence on  which  to  base  it.  The  twenty-fifth  was  an  abstract 
proposition  of  law  concerning  the  relative  rights  of  street 
car  companies  and  persons  traveling  on  the  street.  It  was 
not  error  to  refuse  it  for  the  reason  that  it  was  abstract,  and 
it  was  also  inaccurate  and  misleading.  The  twenty-sixth 
authorized  a  recovery  for  mere  negligence  on  the  part  of 
the  motorman,  notwithstanding  contributory  negligence  on 
the  part  of  the  deceased.     It  was  properly  refused. 

The  judgment  of  the  Appellate  Court  is  a£Brmed. 

Judgment  affirmed. 


O'BRIEN  V.  BLUE  HILL  ST.  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts,  SufiPolk,  Oct.  17,  1904.) 

[71  N.  E.  Rep.  951,] 

Street  Railways  and  Other  Users  of  Streets— Mutual  Rights.* 

Where  the  driver  of  a  carriag-e  is  lawfully  using  the  portion  of  the 
street  occupied  by  the  tracks  of  a  street  railroad  company,  neither  the 
company  nor  the  driver  is  entitled  to  the  exclusive  use  of  that  portion 

*See  foot-note  appended  to  Mathiesen  v.  Omaha  St.  Ry.  Co.  (Neb.), 
11  R.  R.  R.  777,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  777;  foot-notes  ap- 
pended to  Haas  v.  New  Orleans  Rys.  Co.  (La.),  11  R.  R.  R.  442,  34  Am. 
A  Eng.  R.  Cas.,  N.  S.,  442. 
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of  the  highway,  but  each  ia  required  to  exercise  due  regard  for  the 
rights  of  the  other. 

Same — Frightening  Teams. f 

The  persons  in  charge  of  a  street  car  are  required  to  take  reasonable 
precautions  not  only  to  avoid  collision  with  a  vehicle  on  the  track,  but 
also,  if  possible,  to  prevent  the  too  sudden  approach  of  the  car  where 
the  horses  attached  to  the  vehicle  are  seen  to  be  restive,  and  escaping 
from  the  control  of  the  driver. 

Same — Same — Sufficiency  of  Evidence. 

In  an  action  against  a  street  car  company  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  of  defendant's  servants  in 
charge  of  a  car  in  approaching  plaintiff's  vehicle  so  rapidly  as  to 
frighten  the  horse,  evidence  considered,  and  held  insufficient  to  iustify 
submission  to  the  jury  of  the  issue  of  defendant's  negligence. 

Exceptions  from  Superior  Coart»  Suffolk  County;  Franklin 
G.  Fessenden,  Judge. 

Action  by  Francis  A.  O'Brien  against  the  Blue  Hill  Street 
Railway  Company.  There  was  verdict  for  defendant,  and 
plaintiff  excepts.     Exceptions  overruled. 

Jas.  A.  McGeough,  for  plaintiff. 

T.  E.  Grover  and  P.  J.  Squires,  for  defendant. 

BRALEY,  J.  Though  the  evidence  was  conflicting,  it 
appeared  from  the  plaintiff's  statement  that  while  he  was 
driving  along  Washington  street,  a  public  way  in  the  town  of 
Canton,  it  became  necessary  for  him,  in  order  to  safely  pass 
another  traveler  by  carriage,  to  turn  fro  Ji  the  middle  of  the 
street  to  the  right,  and  drive  directly  onto  the  tracks  of  the 
defendant's  road,  located  on  the  easterly  side  of  the  way,  and 
as  he  continued  his  course  and  came  to  a  turn  in  the  road  he 
was  warned  by  the  vibration  of  the  trolley  wire  that  a  car 
was  approaching,  and  immediately  turned  to  the  left, 
in  order  to  leave  the  track;  but  the  wheels  of  his 
wagon  clung  to  the  flang  of  the  rails,  and  slipped 
for  a  short  distance;  and  he  then  saw  for  the  first  time 
that  a  car  was  approaching  and  ''rounded  the  bend  just 
as  I  was  swinging  off  the  track.  I  should  think  the  car 
was  about  one  hundred  and  fifty  or  two  hundred  feet  away 
from  me  when  I  first  saw  it.  They  came  around  the  bend 
and  were  right  on  top  of  me  almost  in  a  minute.  He  rang 
his  bell,  and  next  thing  I  knew  my  horse  got  frightened,  and 
I  couldn't  control  her.  I  could  not  say  bow  fast  the  car  was 
going,  it  came  on  me  so  sudden.  The  man  at  the.  brake 
made  a  sort  of  an  attempt  to  stop.  I  don't  know  whether  he 
got  bewildered,  or  what  happened,  but  he  slipped  I  should 
say  fifty  to  seventy-five  feet  beyond  where  the  accident  hap- 
pened before  he  came  to  a  full  stop."  After  the  gong  rang 
and  the  car  approached  nearer,  the   horse,  which   previously 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams,  see 
Georgia  Ry.  A  Electric  Co.  v.  Joiner  (Ga.),  12  R.  R.  R.  608,  S5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  608. 
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had  been  under  control,  became  frightened,  then  anmanage- 
able,  and  finally  plunged  in  front  of,  and  just  escaped  con- 
tact with,  the  car,  ran  across  the  street,  and  came  into 
collision  with  a  telephone  pole,  the  plaintiff  was  thrown  to 
the  ground  and  hurt,  his  horse  injured,  while  his  wagon  was 
demolished. 

If  the  plaintiff,  as  a  traveler,  was  found  to  have  obeyed  the 
law  of  the  road  in  turning  to  his  right  to  permit  another  con- 
veyance to  pass,  then  he  was  in  the  lawful  use  of  that  portion 
of  the  street  occupied  by  the  tracks  of  the  defendant;  and, 
while  neither  of  the  parties  had  an  exclusive  use  of  the  high- 
way, each  was  required  to  observe  a  due  regard  for  the  rights 
of  the  other,  and  their  respective  privileges  arising  from  such 
a  concurrent  use  have  been  so  fully  defined  by  our  decisicns 
that  no  further  discussion  is  now  required  in  the  considera- 
tion of  this  case.  Com.  v.  Temple,  14  Gray,  69;  Galbraith  v. 
West  End  Street  Railway  Co.,  165  Mass.  $72,  43  N.  E.  501; 
White  V.  Worcester  Consolidated  Street  Railway  Co.,  167 
Mass.  43,  44  N.  E.  1052;  Scannell  v.  Boston  Elevated  Rail- 
way Co.,  176  Mass.  170,  57  N.  E.  341.  As  the  defendant  does 
not  claim  that  the  plaintiff's  conduct  was  careless,  but  con- 
fines its  argument  to  the  single  proposition  that  the  testi- 
mony wholly  fails  to  disclose  any  negligence  on  its  part,  the 
question  presented  for  decision  is  whether  there  was  any  evi- 
dence which  required  a  submission  of  this  issue  to  the  jury. 
In  the  management  of  the  car  the  defendant  was  required  to 
take  reasonable  precautions  not  only  to  avoid  a  collision,  but 
also,  if  possible,  to  prevent  its  too  sudden  approach,  as  this 
naturally  would  tend  to  further  excite  a  horse  clearly  seen  to 
be  restive,  and  that  soon  escaped  from  the  control  of  the 
plaintiff.  But  an  examination  of  the  evidence  discloses  that 
the  car  was  running  at  a  speed  of  not  over  '^five  or  six  miles 
an  hour"  when  it  came  around  the  bend  in  the  road,  and  at  a 
point  from  250  to  300  feet  distant  from  the  plaintiff,  and, 
though  the  eong  was  sounded,  the  plaintiff  did  not  testify 
that  its  ringing  caused  the  fright  of  his  horse,  while  the 
testimony  of  the  defendant's  witnesses  that  the  brake  was 
applied  promptly  remained  uncontradicted.  If  it  was  the 
duty  of  the  defendant's  servants  to  anticipate  the  fact,  shown 
by  common  experience,  that  travelers  by  carriage  also  might 
be  using  the  highway  at  the  same  time,  and  the  speed  of  the 
car  and  the  skill  with  which  it  should  be  managed  and  con- 
trolled depended  upon  a  proper  recognition  of  these  condi- 
tions, yet  the  car  does  not  appear  to  have  been  running  at  an 
undue  rate  of  speed,  or  to  have  been  beyond  the  immediate 
control  of  the  motorman,  for  on  the  application  of  the  brake 
its  speed  slackened,  and  a  collision  was  avoided,  though  the 
point  at  which  it  was  stopped  was  in  dispute.  It  was  said 
in  Ellis  V.  Lynn  &  Boston  Railroad  Co.,  160  Mass.  341,  350, 
35  N.  E.  1 127,  1 128,  which  is  among  the  cases  relied  on  by 
the  plaintiff,  that:    ''The  motorman  is  supposed  to  know  that 
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his  car  is  likely  to  frighten  horses  that  are  unnaccastomed  to 
the  sight  of  such  vehicles,  while  most  horses  are  easily  taught 
after  a  time  to  pass  it  without  fear.  It  is  his  duty,  if  he  sees 
a  horse  in  the  street  before  him  that  is  greatly  frightened  at 
the  car,  so  as  to  endanger  his  driver  or  other  persons  in  the 
street,  to  do  what  he  reasonably  can  in  the  management  of 
his  car  to  diminish  the  fright  of  the  horse;  and  it  is  also  his 
duty  in  running  the  car  to  look  out  and  see  whether,  by 
frightening  horses  or  otherwise,  he  is  putting  in  peril  other 
persons  lawfully  using  the  street  on  footer  with  teams." 
See,  also,  Benjamin  v.  Holyoke  Street  Railway  Co.,  i6o 
Mass.  3,  3;  N.  E.  95,  39  Am.  St.  Rep.  446,  Thompson  v. 
Same,  170  Mass.  365,  49  N.  E.  748,  and  Henderson  v.  Green- 
field &  Turners  Falls  Street  Railway  Co.,  172  Mass.  542,  52 
N.  E.  1080.  If  this  rule  is  applied  to  the  conduct  of  the  de- 
fendant's servants  in  the  case  at  bar,  it  is  plain  that  upon  the 
discovery  of  the  situation  of  the  plaintiff,  and  the  excitement 
of  his  horse,  the  motive  power  was  turned  off,  the  brake 
applied,  and  every  proper  effort  made  by  them  not  only  to 
prevent  a  collision,  but  to  avoid  further  frightening  the  horse. 
As  no  negligence  on  the  part  of  the  defendant  was  shown,  a 
verdict  was  ordered  rightly  in  its  favor. 
Exceptions  overruled. 


LITTLE  V.  SOUTHERN  RY.  CO. 

(Snpreme  Conrt  of  Georg'ia,  June  9, 1904.) 

[47  S.  E.  Rep.  953.1 

Injury  to  Employee — ^Violation  of  Penal  Statute. 

An  employee  cannot  recover  damages  of  a  railroad  company  for  an 
injnry  proximately  caused  by  his  violation  of  a  penal  statute  or  munic- 
ipal ordinance.  The  principle  is  not  modified  where  the  employer 
may  have  directed  the  employee  to  violate  the  law,  or  may  have  sanc- 
tioned the  continuance  of  a  custom  amounting  to  a  contravention  of  the 
law. 

Same — Application  of  Rules. 

The  rules  of  a  railroad  company  for  the  government  of  its  employees 
are  not  obligatory,  as  such,  upon  those  who  do  not  know  them,  and  to 
whom  they  have  not  been  promulgated. 

Same — Contributory  Negligence.*^ 

An  employee  cannot  recover  of  a  railroad  company  if  he  is  negli- 
gent, and  his  negligence  appreciably  contributes  to  his  injury. 

*As  to  effect  of  a  railroad  employee's  contributory  negligence  on  his 
right  to  recover  against  the  railroad,  see  foot-note  appended  to  Schlem- 
mer  v,  Buffalo,  R.  &  P.  Ry.  Co.  (Pa.),  10  R.  R.  R.  240,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  240  (contributory  negligence  and  assumption  of  risk  where 
employee  fails  to  comply  with  rules  or  instructions)  ;  foot-note  ap- 
pended to  Wrightsville  &  T.  R.  Co.  v.  Lattimore  (Ga.),  9  R.  R.  R.  58,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  58  (doing  dangerous  work  in  obedience  to 
orders)  ;  foot-note  appended  to  Erie  R.  Co.  v,  Kane  (C.  C.  A.),  8  R.  R. 
R.  423,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  423  (violation  of  rules) ;  Edwards 
V.  Central  of  Georgia  Ry.  Co.  (Ga.),  9  R.  R.  R.  120,  32  Am.  &  Eng.  R. 
Cas.,  N.  S.,  120  (nonsuit  where  both  negligence  and  contributory  neg- 
ligence) . 
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Instructions. 

The  contentions  of  the  plaintiff  as  made  by  the  pleadings  were 
fairly  submitted  to  the  jury. 

Same. 

The  application  of  the  charge  of  the  court  on  the  subject  of  contribn- 
tory  negligence  to  the  evidence  necessarily  controlled  the  verdict,  and 
the  verdict  for  any  minor  error  of  law  will  not  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon ;  Robt.  Hodges,   Jadge. 

Action  by  J.  H.  Little  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  brings  error» 
and  defendant  assigns  cross-error.  Judgment  on  main  bill  of 
exceptions  affirmed.     Cross-bill  dismissed. 

J.  H.  Little  sued  the  Southern  Railway  Company  for 
injuries  alleged  to  have  been  received  from  a  collision  be- 
tween two  switch  engines,  one  of  which  was  operated  by  hiai 
as  engineer.  About  7  o'clock  on  the  afternoon  of  July  i* 
1902,  he  was  directed  to  ''break  up"  a  train  of  cars  just 
arrived  from  the  North,  in  order  to  make  up  another  for  the 
South.  In  the  performance  of  this  order,  it  was  necessary  for 
him  to  pull  his  train  to  a  point  on  the  main  line  sufficiently  far 
to  clear  a  certain  switch,  and  then  push  the  cars  back  in  a  sid- 
ing from  this  switch.  Plaintiff  started  out  on  the  maiu  line 
with  about  13  cars,  loaded  with  coal,  attached  to  his  engine^ 
and  ran  down  the  main  line,  crossing  the  track  of  the  Cen- 
tral of  Georgia  Railroad  Company,  and  stopped  his  train 
after  the  crossing  was  cleared.  The  track  of  the  defendant 
road  was  down  grade  after  the  crossing  was  reached,  and  the 
plaintiff  was  unable  to  back  his  train  into  the  switch  intended. 
He  made  several  attempts  to  do  so,  each  time  pulling  his 
train  a  little  further  off  to  get  the  ''slack.'*  but  was  unable  to 
push  his  cars  back.  Then  he  started  his  train  down  grade 
towards  the  passenger  depot,  running  at  a  speed  of  about  8 
or  10  miles  an  hour,  crossing  two  streets  of  the  city  of  Macon 
without  checking  his  speed,  and  ran  through  a  railroad  cul- 
vert, located  on  an  abrupt  curve,  into  a  switch  engine  that 
was  bringing  some  cars  from  an  opposite  direction.  In 
approaching  the  culvert  his  view  of  this  switch  engine  was  cut 
off  by  the  high  embankment  through  which  the  culvert  ex- 
tended. He  contended,  and  the  railway  company  denied, 
that  he  received  a  signal  from  the  yardmaster  to  pull  his  train 
forward  after  his  ineffectual  efforts  to  back  the  cars.  The 
evidence  offered  by  the  plaintiff  tended  to  show  that,  in  mov- 
ing his  train  forward,  he  was  acting  under  orders  from  the 
yardmaster;  that  the  engine  collided  with  was  at  the  time 
running  backward  in  making  a  "flying  switch,*'  and  had  no 
light  or  outlook  on  the  rear;  that  the  collision  was  the  result 
of  the  negligence  of  the  servants  in  charge  of  that  engine  in 
failing  to  provide  prooer  warning,  and  in  making  a  flying 
switch  in  opposition  to  the  rules  of  the  company;  that,  when 
plaintiff  stopped  just  beyond  the  railroad  crossing,  he  was 
signaled  to  go  ahead  by   the  defendant's  servant;  and  that 
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the  collision  was  not  the  result  of  any  negligence  on  his  part« 
On  the  other  hand»  the  railroad  company  offered  evidence 
tending  to  show  that  the  plaintiff  violated  the  rales  of  the 
yard  in  moving  his  train  so  far;  that  he  failed  to  stop  within 
so  feet  of  the  track  of  the  Central  of  Georgia  Railroad,  an 
intersecting  railroad;  that  he  failed  to  check  the  sneed  of  his 
train  when  he  was  crossing  the  public  streets  of  the  city  of 
Macon;  and  that  at  the  time  of  the  collision  he  was  running 
bis  train  at  a  speed  of  15  to  20  miles  an  hour,  in  violation  of 
the  ordinance  of  the  city  of  Macon  which  limited  the  rate  of 
speed  to  5  miles  an  hour.  The  jury  returned  a  verdict  for  the 
defendant,  and  the  plaintifi,  by  direct  exception,  brings  the 
case  here  for  review. 

Jnhn  R.  Cooper,  M.  W.  Harris,  and  J.  H.  Hall,   for  plain- 
tiff in  error. 
Dessau,  Harris  &  Harris,  for  defendant  in  error. 

EVANS,  J.  I.  Within  an  hour  after  the  plaintiff  began  to 
discharge  bis  duties  in  shifting  the  cars,  he  violated  two 
statutes  of  the  state  and  a  municipal  ordinance  of  the  city  of 
Macon.  When  he  ran  on  the  main  line  with  his  cars,  be 
failed  to  observe  Civ.  Code,  §  2234,  which  required  him  to 
stop  within  50  feet  of  the  place  of  crossing  the  Central  Rail- 
road, which  was  an  independent  railroad.  He  did  not  stop 
before  crossing  the  Central  Railroad,  but  immediately  after 
clearing  the  same  he  brought  his  cars  to  a  full  stop.  It  was 
afterwards  that  he  ran  his  train  down  in  the  direction  where 
the  collision  occurred.  Plaintiff  in  error  contends  that  in  no 
sense  was  the  failure  to  stop  within  50  feet  of  the  Central 
Railroad  crossing  a  contributing  cause  of  the  injury,  for  the 
reason  that  he  had  crossed  the  railroad  and  come  to  a  full 
stop,  and,  even  if  he  had  been  negligent  in  violating  the  stat- 
ute requiring  him  to  stop  within  so  feet  of  the  crossing,  that, 
having  stopped  bis  train  just  beyond  the  crossing,  his  failure 
to  observe  the  statute  could  not  have  contributed  to  the  in- 
jury. On  the  other  hand,  the  railway  company  insists  that 
this  was  a  down  grade,  and,  if  he  had  stopped  within  so  feet 
of  the  crossing,  he  would  have  been  able  to  push  the  cars 
back  into  the  siding,  and  that,  because  of  his  failure  to  ob- 
serve the  statute,  and  in  going  beyond  the  Central  of  Georgia 
Railroad  crossing  to  a  point  so  far  down  grade,  he  was  unable 
to  push  the  cars  back,  and  was  guilty  of  negligence.  The 
court  submitted  this  issue  to  the  jury;  instructing  them  that, 
unless  they  believed  the  failure  on  the  part  of  the  plaintiff  to 
comply  with  this  statute  was  a  contributing  cause  of  the  in- 
jury, he  would  not  be  chargeable  with  negligence  in  failing 
to  observe  it. 

Section  2234  is  primarily  designed  to  prevent  collisions  be- 
tween the  trains  on  the  intersecting  roads.  Although  the 
plaintiff  did  not  comply  with  the  statute  in  stopping  within 
SO  feet  of  the  intersecting  road,  he  did  bring  his  train  to  a 
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full  stop  after  crossing  the  track  of  the  Central  of  Georgia 
Railroad  Company.  Relatively  to  what  occorred  after  cross- 
ing that  track,  the  failure  to  stop  before  he  crossed  it  was  not 
the  proximate  caase  of  the  collision.  Diligence  might  have 
required  him  to  ask  for  assistance  in  backing  his  train,  in- 
stead of  moving  further  down  grade,  but  his  failure  to  stop 
his  train  within  50  feet  of  the  railroad  crossing  is  too  re- 
mote to  be  regarded  as  a  contributing  cause  of  the  collisioa 
with  the  other  engine.  But  as  the  jury  were  instructed  that 
this  would  not  be  an  act  of  negligence  unless  it  was  found  to 
be  a  contributing  caase  of  the  injury,  and  as  the  evidence  de- 
manded a  finding  that  the  injury  proximately  resulted  from  the 
violation  of  the  statute  requiring  him  to  check  the  speed  of 
his  train  while  appproaching  a  street  crossing,  and  in  run- 
ning faster  than  was  permitted  by  the  municipal  ordinance, 
the  submission  of  this  irrelevant  issue  should  not  have  the 
effect  of  vitiating  the  only  verdict  which  could  properly  have 
been  rendered  under  the  facts  of  the  case. 

After  the  plaintifi  had  stopped  his  train  beyond  the  rail- 
road crossing,  and  was  unsuccessful  in  his  attempts  to  back 
the  cars,  he  started  forward  at  a  speed  estimated  by  the  wit- 
nesses as  from  8  to  20  miles  an  hour,  crossing  two  streets  in 
the  city  of  Macon  without  checking  the  speed  of  his  train. 
The  court  charged  Civ.  Code,  §§  2222,  2224,  requiring  an 
engineer  to  check  the  speed  of  its  locomotive  within  400 
yards  of  such  crossings,  so  as  to  be  able  to  stop  in  time 
should  any  person  or  thing  be  crossing  the  track;  and  in  this 
connection  the  court  instructed  the  jury  that,  if  they  believed 
that  the  failure  of  the  plaintifi  to  observe  this  statutory  re- 
quirement was  a  proximate  cause  of  his  injury,  be  would  not 
be  entitled  to  recover.  There  are  several  cases  construing 
these  sections  of  the  Code.  Their  application  has  been  con- 
fined to  injuries  to  person  or  property  occasioned  by  a  rail- 
road company  at  a  grade  crossing,  and  in  these  cases  ^  it  has 
been  held  to  be  negligence  per  se  not  to  comply  with  the 
statute.  There  has  been  no  adjudication  as  to  what  effect  a 
failure  to  observe  this  statute  would  have  upon  the  engineer 
in  the  event  he  was  injured  at  a  point  either  on  or  near  the 
crossing.  The  statute  makes  it  the  duty  of  the  engineer,  and 
not  of  the  railroad  company,  to  blow  the  whistle  and  check 
the  speed  of  the  train.  If  he  fails  to  do  this  as  required  by 
the  statute,  he  is  subject  to  indictment  for  a  misdemeanor; 
and  if,  in  the  commission  of  this  criminal  act^  an  injury  re- 
sults which  could  have  been  avoided  but  for  the  commission 
of  that  act,  his  right  to  recover  from  the  railroad  company 
will  be  defeated,  i  Labbatt  on  Master  &  Servant,  §  362; 
Missouri  Ry.  Co.  v.  Roberts  (Tex.  Civ.  App.)  46  S.  W. 
270.  The  same  may  be  said  as  to  the  violation  of  the  speed 
ordinance  of  the  city  of  Macon,  which  prohibits  the  running 
of  trains  in  that  portion  of  the  city  at  a  greater  rate  than  s 
miles  per  hour.     The  plaintiff  admits  that  at  the  time  he  sua- 
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taioed  the  injary  the  speed  of  bis  train  was  8  to  lo  miles  an 
hour.  When  .be  collided  witb  tbe  otber  engine  be  was  in 
actual  violation  of  the  speed  ordinance  of  that  city.  He  had 
just  passed  two  street  crossings  without  checking  the  speed 
of  his  train,  or  attempting  to  do  so.  He  rushed  towards  the 
impending  collision  in  disobedience  of  the  state  statute  re- 
quiring him  to  check  tbe  speed  of  his  locomotive  at  street 
crossings,  and  in  disobedience  of  tbe  municipal  ordinance 
limiting  him  to  a  speed  of  5  miles  an  hour.  If  bis  injury  was 
caused  by  reason  of  a  violation  of  either  the  statute  or  the 
ordinance,  be  would  not  be  entitled  to  recover.  But  he  says 
that  he  was  commanded  by  tbe  railroad  company  to  disobey 
both  tbe  statute  an^i  tbe  speed  ordinance,  and  that,  even  if 
there  was  no  express  command  to  that  efiect,  there  had  been 
such  repeated  violations  as  to  amount  to  custom.  It  would  be 
contrary  to  public  policy  for  courts  to  relieve  a  citizen  of  the 
consequences  of  his  act  in  violating  the  law  or  his  duty  to 
society,  and  it  cannot  be  any  defense  that  some  one  else 
either  assisted  in  tbe  offense  or  commanded  him  to  do  it. 
Ry.  Co.  V.  Roberts  (Tex.  Civ.  App.)  46  S.  W.  270.  It  is  no 
justification  for  one  criminally  responsible  for  his  conduct 
that  another  commanded  him  to  do  an  act  which  is  inhibited 
by  law.  No  custom,  however  universal,  could  have  the  efiect 
of  repealing  a  penal  statute,  and  the  mere  forbearance  of  the 
corporation  to  prosecute  for  repeated  violations  of  the  ordi- 
nance would  not  amount  to  an  implied  repeal  of  the  ordi- 
nance. Central  R.  R.  v.  Cuitis,  87  Ga.  425,  13  S.  E.  j^^y. 
In  Wallace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec.  385,  a  widow 
of  a  deceased  employee  sued  the  Western  &  Atlantic  Rail- 
road Company  to  recover  damages  because  of  tbe  death  of 
her  husband  by  tbe  alleged  carelessness  of  the  employees  of 
the  railroad  company  while  her  husband  was  acting  as  engi- 
neer. Tbe  defendant  pleaded  that  at  the  time  of  the  killing 
the  railroad  company  was  engaged  in  the  transportation  of 
insurrectionary  troops  to  fight  against  the  forces  of  the 
United  States,  and  that  the  plaintiff,  in  propelling  tbe  train, 
was  in  resistance  to  the  government  of  the  United  States. 
The  court  there  ruled  that  where  two  or  more  parties  are 
engaged  in  the  same  illegal  transaction,  and  one  is  injured  by 
the  negligence  or  carelessness  of  the  other,  tbe  courts  will  not 
lend  their  assistance  to  either  party  to  recover  damages. 
See  Martin  v.  Wallace,  40  Ga.  $2;  Redd  v.  Muscogee  R.  Co., 
48  Ga.  102.  While  approving  tbe  principle  in  tbe  last  three 
cases  cited,  we  have  serious  doubt  as  to  its  application  in 
those  cases.  It  follows  that,  if  the  railway  company  either 
commanded  or  connived  at  a  violation  of  the  penal  law,  the 
plaintiff,  who  was  the  actual  perpetrator,  could  not  recover 
of  tbe  defendant  for  an  injury  traceable  to  a  violation  of  the 
statute. 

2.  The  court  charged  that  an  employee  of  a  railway  com- 
pany is  not  bound  by  any  rule,  regulation,  custom,  or  usage 
not  communicated  to  him  or  furnished  to  him  or  spoken  or 
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told  him,  and  of  which  he  had  no  knowledge,  and  of  which 
he  could  get  no  knowledge  by  the  use  and  exercise  of  ordi- 
nary care  and  diligence.  The  error  assigned  upon  this  charge 
IS  that  the  law  does  not  impose  upon  the  employee  the  duty 
of  exercising  ordinary  care  in  ascertaining  the  rales  of  the 
company.  He  is  only  bound  by  the  rules  promulgated  by 
the  company,  and  of  which  he  has  knowledge.  As  applied 
to  the  evidence,  the  jury  could  have  understood  the  charge 
only  to  mean  that  an  employee  is  not  bound  by  any  rule  of 
which  he  had  no  knowledge,  but,  if  there  was  furnished  him 
an  opportunity  to  learn  the  rules,  and  by  the  ex- 
ercise of  ordinary  care  he  could  have  acquainted  himself 
therewith,  this  would  amount  to  knowledge.  This  statement 
of  the  rule  is  recognized  in  Port  Royal  Ry.  Co.  v.  Davis,  9$ 
Ga.  299,  22  S.  E.  833;  Carroll  v.  Ry.  Co.,  82  Ga.  452,  10  S. 
E.  163,  6  L.  R.  A.  214. 

3.  In  order  for  an  employee  of  a  railroad  company  to  re- 
cover damages  from  the  company  for  an  injury  received 
while  in  its  employment,  it  must  appear  that  he  was  free 
from  fault.  This  principle  has  been  stated  in  many  forms. 
The  charge  of  the  trial  judge  on  this  subject  was  modeled  on 
Prather's  Case,  80  Ga.  427,  9  S.  E.  530  (2),  12  Am.  St.  Rep. 
263.  The  statement  of  the  doctrine  that  an  employee  of  a 
railroad  company  cannot  recover  if  he  ^immediately  or  re- 
motely, directly  or  indirectly,  caused  the  injury  or  any  part  of 
it,  or  contributed  to  it  at  all,''  has  been  approvingly  cited  in 
W.  &  A.  R.  R.  V.  Herndon,  114  Ga.  168,  39  S.  E.  911.  In 
Banking  Co.  v.  Hicks,  95  Ga.  301,  22  S.  E.  613  (2),  it  was 
said  that  ''the  negligence  of  the  plaintiff,  however  slight, 
which  contributes  in  an  appreciable  degree  to  the  cause  of 
the  injury,  defeats  a  recovery."  If  the  negligence  of  the 
employee  appreciable  contributes  to  the  injury,  he  cannot 
be  free  from  fault,  and,  to  recover,  he  must  show  himself 
blameless. 

4.  Complaint  is  made  that  the  contentions  of  the  plaintiff 
were  not  fully  submitted  in  the  charge.  If  the  plaintiff  de- 
sired any  further  elaboration  of  his  contentions,  he  should 
have  made  an  appropriate  request.  The  charge  was  very 
elaborate,  and  covered  every  material  phase  of  the  case,  and 
submitted  every  substantial  issue  to  the  jury. 

5.  Plaintiff  in  error  did  not  make  a  motion  for  a  new  trial, 
but  by  direct  exception  complains  of  the  various  rulings  and 
charges  of  the  court.  When  he  pursued  the  latter  course,  he 
staked  his  right  to  a  reversal  of  the  verdict  upon  strictly  legal 
grounds.  The  controlling  question  in  the  case  is  the  con- 
tributory negligence  of  the  plaintiff  in  violating  a  penal  stat- 
ute and  municipal  ordinance.  The  charge  of  the  court  on 
this  subject,  applied  to  the  evidence,  necessarily  controlled 
the  verdict,  and  any  minor  errors  of  law  will  not  have  the 
effect  of  reversing  the  verdict. 

Judgment  on  main  bill  of  exceptions  affirmed.  Cross-bill 
of  exceptions  dismissed.    All  the  Justices  concarriDg. 
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(Supreme  C^urt  of  Alabama,  June  16, 1904.) 

[37  So.  Rep.  338.] 

Who  Are  Passengers — Shipper's  Employee.* 

Defendant  ran  its  cars  to  and  from  a  stock-house  of  T.,  plaintiff's  em- 
ployer, for  the  purpose  of  their  unloading^,  it  being*  ag-reed  between 
-defendant  and  T.  that  the  cars,  after  being  delivered  and  unloaded, 
were  to  be  cleaned  out  by  a  servant  of  T.,  and  the  defendant  should 
convey  such  servant  on  its  cars  to  the  place  of  unloading  :  held,  that 
plaintiff,  in  being  so  conveyed  on  defendant's  cars  as  such  servant  of 
T.,  was  a  passenger  of  defendant,  so  that  the  negligence  of  defendant's 
engineer,  through  which  plaintiff  was  injured  while  being  so  conveyed, 
was  not  that  of  a  fellow  servant. 

NejKtigence — Question  for  Jury. 

'fhe  questions  of  negligence,  and  whether  a  claim  for  negligence  was 
settled,  are  for  the  jury  in  a  case  not  so  free  from  doubt  but  that  differ- 
ent minds  may  draw  different  inferences  or  conclusions  on  the  subject 
whether  the  evidence  is  conflicting  or  not. 

Tyson  and  Sharpe,  JJ.,  dissenting. 

Appeal  from  Circait  Court,  Jefferson  County. 

Action  by  Peter  Holmes,  by  bis  next  friend,  against  the 
Birmingham  Southern  Railroad  Company,  for  personal  in- 
juries. Judgment  for  defendant,  and  plaintifi  appeals. 
Reversed. 

This  action  was  brought  by  the  appellant,  Peter  Holmes, 
by  his  next  friend,  against  the  Birmingham  Southern  Rail- 
road Company,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  negligence  of  the  defendant  or  its  employees.  The  sub- 
stance of  the  several  counts  of  the  complaint  is  sufficiently 
shown  in  the  opinion.  The  defendant  pleaded  the  general 
issue  and  Several  special  pleas.  Among  the  special  pleas 
were  the  following:  ^'(4)  Further  answering  each  count  of 
said  complaint  as  amended,  the  defendant  says  that  plaintiff 
is  not  entitled  to  recover  in  said  action,  because  defendant 
says  that  after  the  committing  of  the  said  grievances  as 
aforesaid,  and  before  the  bringing  of  this  suit  by  the  said 
plaintiff  against  this  defendant,  on,  to  wit,  the  9th  day  of 
April,  1900,  the  defendant  paid  to  the  said  plaintiff  the  sum 
of  thirty  dollars  for  and  in  full  satisfaction  and  discharge  of 
the  said  grievances  in  sard  declaration  mentioned,  which 
said  sum  of  thirty  dollars  he,  the  said  plaintiff,  then  and  there 
accepted  and  received  of  and  from  the  defendant  in  full 
satisfaction  and  discharge  of  said  grievances,  being  at  the 
time  twenty-one  years  of  age  or  over.  (5)  Further  answer- 
ing each  count  of  said  complaint  as  amended,  defendant  says 
that,  if  plaintiff  was  injured  by  the  negligence  of  any  person, 
it  was  the  negligence  of  a  fellow  servant  of  plaintiff,  and  not 
the  defendant;  wherefore  this  defendant  says  that  plaintiff 

*See  foot-note  appended  to  Radley  v.  Columbia  Southern  Ry.   Co* 
(Ore.),  12  R.  R.  R.  153,  3S  Am.  &  Kng.  R.  Cas.,  N.  S.,  153. 
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cannot  recover  in  bis  said  action."  Upon  the  introduction 
of  all  the  evidence,  the  court,  at  the  request  of  the  defend- 
ant, gave  the  general  affirmative  charge  in  its  favor,  to  the 
giving  of  which  charge  the  plaintifi  duly  excepted.  There 
were  verdict  and  judgment  for  the  defendant.  The  plaintiff 
appeals,  and  assigns  as  error  the  giving  of  the  general  affirma- 
tive charge  requested  by  the  defendant. 

J.  A.  Estes  and  W.  K.  Smith,  for  appellant. 
A.  G.  &  E.  D.  Smith,  for  appellee. 

HARALSON,  J.  The  complaint  consists  of  14  counts. 
The  1st,  2d,  3d,  7th,  8th,  9tb  and  i4tb,  count  upon  the  simple 
negligence  of  the  defendant;  and  the  loth,  nth,  I2tb  and 
13th,  count  upon  the  wantonness  of  defendant  in  inflictinsr 
the  injury. 

There  were  demurrers  interposed  to  the  first  12  counts,  but 
these  do  not  appear  to  have  been  actied  upon.  When  counts 
13  and  14  were  added  by  amendment,  defendant  demurred 
to  each  of  them,  and  these  do  not  appear  to  have  been  passed 
on.  The  defendant  filed  pleas  to  each  count  of  the  com- 
plaint, taking  issue  thereon,  and  pleaded  specially,  to  counts 
13  and  14,  setting  up  the  contributory  negligence  of  the  plain- 
tiff, which  pleas  were  demurred  to,  and  the  demurrers  were 
sustained.  It  thus  appears,  there  was  no  plea  of  contribu- 
tory negligence  in  the  case  at  all,  and  it  was  tried  on  each  of 
the  counts  under  the  plea  of  the  general  issue,  and  on  issue 
joined  on  special  pleas  4  and  5. 

The  counts  were  not  drawn  under  section  1749  of  the  Code 
of  1896,  known  as  the  ''Employer's  Liability  Act,"  for  in- 
jury to  the  plaintiff  by  defendant  for  the  negligence  of  a  fel- 
low servant  of  the  plaintiff.  The  plaintiff  was  not  in  the 
employment  of  the  defendant  company,  and  it  is  not  so 
alleged.  This  would  have  been  necessary  to  sustain  the  suit 
under  that  act.  G.  P.  R.  R.  Co.  v.  Propst,  8$  Ala.  203, 
4  South.  711;  Elliott  on  Railroads,  §  134. 

The  plaintiff,  as  was  averred,  (and  shown  by  the  tendencies 
of  plaintiff's  evidence,)  was  in  the  employment  of  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company,  another  and  distinct 
company  from  defendant;  that  the  defendant  ran  its  cars  to 
and  from  a  stockhouse  of  the  former  company,  for  the  pur- 
pose of  their  unloading;  that  it  was  the  agreement  and  rule 
between  the  two,  that  when  defendant  delivered  a  car  or  train 
load  of  coke  to  the  other  company  at  said  stockhouse,  the 
cars,  when  unloaded,  were  to  be  swept  out  and  cleaned  by  the 
said  Tennessee  Coal,  Iron  &  Railroad  Company,  by  one  of 
its  servants  who  had  to  ride  to  the  place  on  one  of  defend- 
ant's cars;  that  it  was  the  duty  of  the  defendant  to  convey 
such  servant  on  its  cars  to  the  place  of  unloading,  where  it 
became  the  duty  of  sach  servant  to  sweep  out  and  clean  said 
cars  when  unloaded;  and  in  carrying  such  servant,  it  was  the 
duty  of  defendant  to  do  so  in  the  exercise  of  due  care;  that 
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one  of  the  Tennessee  Coal,  Iron  &  Railroad  Company's  serv- 
ants, who  was  in  the  exercise  of  superintendence  entrusted 
to  him  over  the  plaintiff  and  other  hands,  ordered  and 
directed  plaintiff,  as  was  customary  to  be  done,  to  go  on  the 
cars  of  defendant  for  the  purposes  aforesaid;  that  the  servant 
of  defendant  knew  that  it  was  the  duty  of  plaintiff  when  so 
ordered,  to  get  upon  the  defendant's  cars  to  go  to  said  stock- 
house  for  the  purpose  stated,  acd  they  stopped  the  cars  on 
the  occasion  of  this  accident,  for  the  plaintiff  to  get  on;  that 
in  the  act  of  boarding  the  cars,  he  caught  hold  of  one  of 
them,  and  was  in  the  act  of  ascending  the  same,  when  the 
train,  by  signal  to  the  engineer  by  one  in  charge  of  it,  was 
suddenly  started  with  such  violence  rnd  rapidity,  that  plain- 
tiff was  struck  by  and  against  a  post,  which  was  near  and  in 
close  proximity  to  the  car,  and  so  known  to  be  by  defendant's 
employees  in  charge  operating  the  train;  and  thereby  plain- 
tiff was  knocked  off  of  the  car  on  to  the  railroad  track  and 
run  over,  and  the  injury  complained  of  was  inflicted  on  him. 
It  is  averred,  that  defendant  operated  said  car  or  train  by  and 
through  its  servants,  agents  and  employees  in  a  negligent  and 
improper  manner,  which  negligence  proximately  caused  the 
plaintiff's  injuries. 

The  suit  was  intended  to  be  and  is,  a  common-law  action 
by  plaintiff  against  defendant  for  the  injuries  done  him.  It 
proceeds  upon  the  theory,  that  plaintiff  was  invited  upon  the 
train  by  defendant,  for  purposes  partly  its  own,  and  that  he 
was,  to  this  end,  a  passenger,  to  whom  defendant  owed  the 
duty  of  exercising  due  care  in  his  transportation;  and  the 
fact  that  the  injury  resulted  from  the  negligence  of  one  of 
the  defendant's  employees,  who  was  in  no  sense  a  fellow 
servant  of  the  plaintiff,  did  not  relieve  the  company  from 
liability. 

The  principle  arose  and  was  passed  on  by  the  Appellate 
Court  of  Missouri,  in  the  case  of  Mellor  v.  Missouri  P.  Ry. 
Co.,  reported  in  loL.  R.  A.  36,  10$  Mo.  455,  16  S.  W.  849,  in 
reference  to  a  mail  carrier  of  the  government,  where  it  was 
said:  ^'That  the  plaintiff  was  riding  upon  the  defendant's 
train  by  virtue  of  some  contract  or  agreement  between  de- 
fendant and  the  federal  government  touching  the  carriage 
and  care  of  the  United  States  mail,  was  clearly  established 
by  the  testimony.  Defendant's  contention,  that  in  such  a 
situation  he  should  be  regarded  as  a  servant,  we  consider  too 
untenable  for  serious  discussion.  There  was  neither  allega- 
tion or  proof  on  defendant's  part  thiat  plaintiff  was  in  its  em- 
ploying any  capacity,  and  certainly  no  such  inference  fairly 
arises  from  any  of  the  facts  in  evidence.  This  being  so» 
there  is  no  foundation  on  which  to  predicate  a  defense  that 
plaintiff's  injuries  arose  from  any  negligence  of  a  fellow  serv- 
ant. The  train  operators  were  clearly  not  such  to  him. 
Defendant's  duty  to  him,  so  far  as  concerned  safe  transpor- 
tation, was  as  a  passenger."     Citing  Seybolt  v.  N.  Y.  L.  E.  & 

14  R  R  R— 52 
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W.  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  75;  Yeomans  v.  Con- 
tra C.  S.  Nav.  Co.,  44  Cal.  71;  Collet  v.  London  &  N.  W.  R. 
R.  Co.«  16  Ad.  &  El.  N.  S.  984;  Hammond  v.  N.  E.  R.  R. 
Co.,  6  S.  C.  130,  24  Am.  Rep.  467.  Mr.  Ray  in  his  Negli- 
gence of  Imposed  Duties,  p.  8,  touching  mail  agents  on 
trains,  which  is  here  applicable,  says:  ''Indeed  it  will  be 
generally  accepted  as  law,  that  a  United  States  mail  agent  on 
a  train  in  the  performance  of  bis  duties  in  charge  of  the  rail, 
is  a  passenger,  and  the  railroad  company,  in  an  action 
against  it  for  injury  to  him  while  so  employed,  is  not  to  be 
relieved  from  the  negligence  of  its  servants  on  the  ground 
that  plaintiff  was  a  fellow  servant  with  them."  Broslin  v. 
K.  C.  M.  &  B.  R.  R.  Co.,  114  Ala.  398,  21  Sout)i.  475- 

The  evidence  of  plaintiff  showed  that  the  post  that  plaintiff 
struck  was  one  of  the  corner  posts  of  the  shed  to  the  stock- 
house,  and  was  about  ten  inches  from  the  car  in  passing,  and 
^  man  could  not  go  between  it  and  a  car;  that  the  defend- 
ant's engineer  had  been  running  these  trains  every  day,  and 
sometimes  twice  or  more,  and  he  knew  bow  close  this  post 
was  to  the  cars;  that  he  always  stopped  there  for  some  one 
to  get  on,  to  go  out  and  sweep  and  clean  the  cars  at  the 
stockhouse  and  had  been  doing  this  for  a  good  long  time,  and 
Coote  McAdory  had  been  having  these  cars  swept  and 
attended  to  for  some  months. 

The  question  raised  by  the  fourth  plea, — that  plaintiff  had 
settled  and  been  paid  for  this  claim,  before  the  commence- 
ment of  this  suit, — has  not  been  noticed  in  argument  on  either 
side.  The  plaintiff  on  his  cross-examination  testified,  that 
a  Mr.  Williams  paid  him  some  money  and  he  touched  a  pen, 
but  he  did  not  know  what  it  was  he  signed;  that  Williams 
came  to  his  house,  about  four  months  after  he  was  hurt,  and 
desired  him  to  go  to  Birmingham  with  him,  when  plaintiff 
told  him  he  had  no  money,  and  Williams  said,  that  was  all 
right,  he  had  money;  that  Williams  carried  him  to  Birming- 
ham and  into  his  office,  and  said  ''  'Touch  this  pen,'  and  he 
gave  me  $30;"  that  Williams  said,  ''Peter  this  company 
wants  to  make  some  kind  of  settlement  with  you;  they  have 
carried  ynu  as  long  as  they  can,  and  no  railroad  company  is 
under  obligations  to  carry  one  as  long  as  we  have  carried 
you.  He  then  told  me  to  touch  that  pen,  and  did  not  read  or 
explain  to  me  anything  that  I  was  signing." 

The  court  gave,  at  defendant's  request,  the  general  charge 
in  its  favor. 

Under  the  evidence  in  the  case,  we  apprehend  this  was  an 
erroneous  instruction.  Whether  the  defendant  was  or  not 
guilty  of  negligence  in  transporting  the  plaintiff  to  the  stock- 
house,  or  of  wantonness  in  inflicting  the  injury,  and  whether 
or  not  the  plaintiff  settled  his  claim  with  the  company,  be- 
fore suit  brought,  were  questions  for  the  determination  of 
the  jury  under  proper  instructions  from  the  court.  The  rule 
on  the  subject  has  been  stated  to  be,  that  ''in  all  cases  not 
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free  from  doubt,  either  when  the  evideoce  is  coDflictiog,  or 
where  it  is  not,  and  different  minds  may  draw  different 
inferences  or  conclusions  on  the  subject,  the  question  of  neg- 
ligence, (or  any  other  question  subject,  under  the  evidence, 
to  the  same  inferencs)  is  one  of  fact  for  the  determination  of 
the  jury.  It  becomes  a  question  of  law  to  be  determined  by 
the  court,  only  when  the  case  is  so  free  from  doubt  as  that 
inference  of  negligence  to  be  drawn  from  facts  is  clear  and 
certain."  Mouton  v.  L.  &  N.  R.  R.  Co.,  128  Ala.  539,  29 
South.  602,  and  authorities  there  cited. 

The  case  in  hand,  under  the  evidence  disclosed,  falls  clearly 
within  this  rule. 

Reversed  and  remanded. 

TYSON  and  SHARPE,  JJ.,  dissenting. 


WAALER  V.  GREAT  NORTHERN  RY.  CO. 

(Supreme  Court  of  South  Dakota,  Oct.  19, 1904.) 

[100  N.  W.  Rep.  1097.] 

Assault  by  Employee— Scope  of  Employment— Liability  of  Master.* 

Where  railroad  employees  were  directed  to  build  a  snow  fence  on 
property  not  owned  by  the  railroad,  and  in  compliance  with  a  request  of 
the  owner  one  of  her  servants  went  to  the  crew  and  remonstrated  with 
them,  forbade  them  to  erect  the  fence  there,  and  demanded  the  removal 
thereof,  whereupon,  at  the  instance  of  the  foreman  of  the  crew,  com- 
manding one  of  his  men  to  "go  after'*  the  owner's  servant,  he  was  set 
upon  and  beaten,  the  assault  was  not  within  the  scope  of  the  authority 
of  the  railroad  company's  employee,  and  hence  the  railroad  was  not 
liable  therefor. 
Same — Same — Legal  Conclusion. 

An  allegation,  in  a  complaint  in  an  action  against  a  railroad  for  an 
assault  and  battery  committed  on  plaintiff  by  an  employee  of  .defendant, 
that  the  assault  was  made  while  defendant's  employee  was  acting 
within  the  scope  of  his  authority,  in  the  absence  of  allegation  that  the 
employee  was  expressly  or  impliedly  authorized  by  the  defendant  to 
commit  the  assault,  is  a  mere  conclusion. 

Appeal  from  Circuit  Court,  Codington  County. 

Action  by  Lars  O.  Waaler  against  the  Great  Northern 
Railway  Comi)any.  From  an  order  overruling  a  demurrer  to 
the  complaint,'  defendant  appeals.     Reversed. 

R.  A.  Wilkinson  and  Winsor  &  McNaughton,  for  appellant. 
George  W.  Case,  for  respondent. 

CORSON,  P.  J.  This  is  an  appeal  from  an  order  overrul- 
ing the  demurrer  interposed  by  the  defendant  to  plaintifi's 
complaint.  The  action  was  instituted  to  recover  damages 
for  an  alleged  assault  and  battery  committed  by  one  of  the 
defendant's  employees  upon  the  person  of  the  plaintifi.     The 

*See  foot-note  appended  to  Letts  v,  Hoboken  R.  W.  &  S.  C.  Co.  (N.  J.)» 
11  R.  R.  R.  139,34  Am.  A  Eng.  R.  Cas.,  N.  8.,  139. 
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plaintiff,  in  bis  complaint,  alleges,  in  substance,  tbat  the  de- 
fendant is  a  railroad  corporation;  tbat  on  tbe  26tb  day   of 
January,  1903,  and  for  a  long  time  prior  thereto,  one  Berit 
Prambus  was  tbe  owner  and  in  possession  of  certain  real 
estate  described  in  the  complaint;  tbat  upon  tbe  said   26th 
day  of  January  tbe  said  defendant,  under  instructions  of  one 
of  its  general  superintendents,  ordered  and  commanded   its 
section  crew,  of  which  Henry  Doust  was  foreman  and  Edward 
Faust  was  one  of  the  laborers,  together  with  other  men,  to 
enter  upon  the  premises  above  described,   belonging  to  tbe 
said  Berit  Prambus,  adjacent  to  the  defendant  company's 
right  of  way,  and  at  a  distance  of  not  less  than  50  feet  from 
tbe  outside  of  tbe  said  right  of  way,  for  the  purpose  of  baild- 
ing  and  constructing  a  snow  fence,  which  said  entry  was 
made  upon  the  said  premises  without  tbe  consent  of  the  said 
Berit  Prambus,  and  against  her  protest;  that  the  said  Henry 
Doust  was  tbe  foreman   in  charge  of  the  said  section  crew, 
and  with  the  authority  of  tbe  said  defendant  company,  who 
performed  the  act  complained  of,  and  bis  crew  of  men,  in- 
cluding the  said  Edward  Faust,  were  attempting  to  build  and 
construct  tbe  snow  fence  upon  tbe  land  aforesaid;  and  said 
Berit  Prambus  instructed  the  said  plaintiff  to  go  to  the  said 
Henry  Doust,  as  foreman  of  said  section  crew,  and  to  advise 
him  not  to  place  said  snow  fence  upon  said  land,   and  to 
remonstrate  with,  and  to  forbid  them  so  to  do;  that  the 
plaintiff,  complying  with  such  request,  and  in  obedience  to 
tbe  commands  of  said  Berit  Prambus,  for  whom  he  was  then 
employed,  went  to  the  said   Henry  Doust,  foreman  of  the 
said  section  crew,  and  to  said  crew,  and  remonstrated  with 
them,  and  forbade  them  to  erect  and  construct  a  snow  fence 
upon  said  land,  and  demanded  of  them  that  they  remove  tbe 
same  therefrom,  whereupon,  at  tbe  instance  and  request  of 
the  said  Henry  Doust,  the  section  foreman  as  aforesaid,  act- 
ing in  behalf  and  for  the  benefit  of  tbe  said  defendant  com- 
pany, commanded  tbe  said  Edward   Faust  to  ''go  after"  the 
said  plaintiff,  and  thereupon  the  said  Edward  Faust  did  will- 
fully and  wantonly,  and  with  force  and  arms,  and  without  any 
just  provocation  therefor,  beat  and  strike  this  plaintiff  with 
his    clenched    fist,   thereby   knocking  him  down,   and  did 
then  and  there  kick  this  plaintiff  roughly  and  viciously  with 
both  of  his  feet  in  tbe  side,  whereby  and  on  account  of  said 
willful  and  malicious  striking  and  kicking  by  the  said  Ed- 
ward Faust  of  this  plaintiff,  and  while  the  said  Edward  Faust 
was  acting  for  and  in  behalf  of  tbe  said  defendant  company, 
be  did  cause  tbe  face  of  the  said   Lars  O.  Waaler  to  become 
sore,  swollen,  and  bleeding,  and  did  fracture  and  break  one 
or  more  of  the  ribs  of  the  said  Lars  O.  Waaler,  thereby  caus- 
ing him  great  bodily  harm,  suffering,   and  injury,  rendering 
him  unable  to  perform   manual  labor;  all  to  his  damage  in 
tbe  sum   of  $i,S00.     The  demurrer  to  the  complaint  was 
interposed  upon  the  ground  that  the  complaint  does  not  state 
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facts  sufiBcient  to  constitute  a  cause  of  actioo.  The  question 
for  determination  by  this  court  is,  can  the  railroad  company 
be  held  liable,  upon  the  facts  as  stated,  for  the  act  of  Edward 
Faust  in  assaulting  and  beating  the  plaintiff? 

It  will  be  observed  that  the  defendant,  through  its  general 
agent,  directed  its  section  foreman  or  boss  to  construct  a 
snow  fence  on  the  land  of  Berit  Pramhus  without  the  line  of 
the  railroad  property,  and  that  the  section  foreman  took  with 
him  certain  of  his  crew,  among  whom  was  Edward  Faust,  to 
perform  the  work  as  directed  to  be  done;  that  while  con- 
structing the  said  fence  the  plaintifi,  under  the  instruction  of 
Berit  Pramhus,  the  owner  of  the  land,  forbade  them  to  erect 
the  same,  and  requested  them  to  remove  the  part  completed 
therefrom ;  that  thereupon  the  foreman  directed  said  Faust 
to  '*go  after"  the  said  plaintifi,  and  thereupon  the  said  Faust 
did  ''willfully,  wantonly,  and  with  force  and  arms,  and  with- 
out just  provocation  therefor,  beat  and  strike  the  plaintiff," 
and  continued  his  assault  upon  him  by  striking  and  kicking 
him,  resulting  in  serious  injuries  to  the  plaintiff.  It  is  con- 
tended by  the  appellant  that  in  making  this  assault  upon  the 
plaintiff,  neither  Faust,  who  made  the  actual  assault,  nor 
the  foreman,  who  instructed  him  to  make  it,  were  acting  in  the 
line  of  their  duty  as  employees  of  the  company,  and  that  the 
assault  so  made  was  the  willful  and  malicious  act  of  the  fore- 
man and  of  said  Faust,  for  which  the  defendant  company  is 
not  liable.  It  is  insisted  by  the  respondent  in  support  of  the 
court's  ruling  upon  the  demurrer  that  the  acts  of  the  foreman 
and  Faust  were  done  by  them  in  furtherance  of  their  em- 
ployment, and  was  within  the  rule  laid  down  by  the  courts 
holding  the  principal  liable  for  the  acts  of  its  employees. 
The  rule  applicable  to  this  class  of  cases  is  thus  stated  by  the 
Supreme  Court  of  Connecticut  in  Stone  v.  Hills,  45  Conn. 
47,  29  Am.  Rep.  635:  ''For  all  acts  done  by  a  servant  in 
obedience  to  the  express  orders  or  directions  of  the  master, 
or  in  the  execution  of  the  master's  business,  within  the  scope 
of  his  employment,  and  for  acts  in  any  sense  warranted  by 
the  express  or  implied  authority  conferred  upon  him,  con- 
sidering the  nature  of  the  services  required,  the  instructions 
given,  and  the  circumstances  under  which  the  act  is  done,  the 
master  is  responsible;  for  acts  which  are  not  within  these 
conditions,  the  servant  alone  is  responsible."  Of  these  con- 
ditions of  liability  the  one  under  which  the  present  case 
comes,  if  it  comes  under  any  of  them,  is  the  one  for  acts  done 
"in  the  execution  of  the  master's  business  within  the  scope 
of  his  employment."  While  the  rule  itself  is  simple,  there 
is  great  difficulty  in  its  application,  for  the  reason  that  in 
many  cases  it  is  not  easy  to  determine  when  the  employee  is 
acting  in  the  execution  of  the  master's  business  and  within 
the  scope  of  his  employment.  It  is  clear  from  the  allega- 
tions in  the  complaint  that  the  defendant  owed  no  duty,  by 
contract  or  otherwise,  to  protect  the  plaintiff  from  the  willful 
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assault  of  its  employees,  and  it  does  not  appear  from  these 
allegations  that  the  foreman  or  employees  were  expressly  or 
impliedly  authorized  to  commit  the  assault  complained  of 
upon  the  plaintiff.  The  plaintiff  was  not  interfering  with 
the  act  of  the  foreman  and  employees  in  erecting  the  fence 
they  were  ordered  to  erect,  nor  did  he  threaten  to  interfere 
with  them.  He  simply  performed  the  duty  imposed  upon 
him  by  the  owner  of  the  property  to  remonstrate  with  them 
against  erecting  the  fence,  and  request  them  not  to  proceed 
further.  The  act  of  the  foreman  in  directing  the  employee 
and  the  act  of  the  employee  in  assaulting  the  plaintifi  were 
clearly  without  the  scope  of  their  authority.  The  facts,  as 
disclosed  by  the  complaint,  bring  the  case  within  the  prin* 
ciples  of  the  case  of  Holler  v.  Ross  (decided  in  1902)  68  N.  J. 
Law,  324,  53  Atl.  472*  59  L*  R-  A.  943,  96  Am.  St.  Rep.  546, 
in  which  the  Court  of  Errors  and  Appeals  of  New  Jersey 
held  that  ^4he  servant  of  the  master  cannot  bind  the  master 
to  respond  in  damages  to  the  plaintiff  unless  it  be  shown  that 
the  act  which  the  servant  did,  which  caused  the  injury,  was 
an  act  which  was  expressly  or  by  necessary  implication  within 
the  line  of  his  duty  under  his  employment";  and  that  learned 
court  held  that  the  trial  court  erred  in  refusing  to  direct  a 
verdict  for  the  defendant.  The  facts  in  that  case  are  quite 
analogous  to  those  in  the  case  at  bar.  The  defendant  was 
the  owner  of  personal  property  situated  upon  a  wharf,  and 
the  servant  who  made  the  assault  complained  of  was  em- 
ployed by  the  defendant  to  guard  the  property  and  prevent 
its  being  stolen.  Early  in  the  evening  three  men  appeared 
upon  the  wharf,  among  whom  was  the  plaintiff,  and  uoon  de- 
mand of  the  servant  refused  to  throw  up  their  hands,  and, 
starting  to  run  away,  the  plaintiff  was  shot  and  seriously 
wounded  by  the  servant;  but  it  did  not  appear  that  the 
plaintiff  or  those  with  him  attempted  in  any  manner  to  inter- 
fere with  the  goods  of  the  defendant,  and  the  court,  after  a 
very  full  discussion  of  the  question  and  consideration  of  the 
authorities,  concludes  its  opinion  as  follows:  ''When  the 
plaintifi  rested  its  case  the  defendant  moved  to  'nonsuit  be- 
cause there  is  no  testimony  in  this  case  which  would,  if  true, 
operate  to  bind  the  defendant.'  A  careful  examination  of 
the  plaintiff's  proof  makes  it  clear  that  such  was  the  fact. 
The  shooting  by  the  servant  of  the  defendant  was  not,  under 
the  proof  made  by  the  plaintiff,  shown  to  have  been  done 
while  the  servant  was  acting  within  the  lines  of  his  duty  or 
employment,  and  nonsuit  should  have  been  granted.  Its  re- 
fusal was  error,  and  for  this  cause  judgment  should  be  re- 
versed." We  shall  not  attempt  to  review  the  numerous  cases 
bearing  upon  this  question,  and  shall  only  cite  a  few  in  sup- 
port of  the  view  we  take  of  the  case.  Henry  v.  Pittsburgh  Ry. 
Co.,  139  Pa.  289,  21  Atl.  157;  Vanderbilt  v.  Richmond  Turn- 
pike Co.,  92  N.  Y.  479,  51  Am.  Dec.  315;  Sagers  v. 
Nuckolls    (Colo.  App.)   32    Pac.    187;  Dolan    v.    Hubinger 
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(Iowa)  8o  N.  W.  514;  Holler  v.  Ross  (N.  J.  Err.  &  App.)  S3 
Atl.  472,  59  L.  R.  A.  943,  96  Am.  St.  Rep.  546;  Ry.  Co.  v. 
Divinney  (Kan.)  69  Pac.  352;  Isaacs  v.  Third  Ave.  Ry.  Co., 
47  N.  Y.  122,  7  Am.  Rep.  418.  The  learned  counsel  for  the 
plaintiff  has  cited  a  large  number  of  authorities,  but  they  are 
mostly  railroad  cases,  in  which  parties  have  been  assaulted 
or  injured  by  conductors,  trainmen,  or  station  agents,  and 
where  the  defendant  was  held  to  owe  a  duty  to  passengers  to 
protect  them  from  assaults  and  ill  treatment  while  transport- 
ing them  on  their  trains.  It  is  true  it  is  alleged  in  the  com- 
plaint in  the  case  at  bar  that  the  assault  of  the  employee  was 
made  while  acting  within  the  scope  of  his  authority,  but  this 
is  the  statement  of  a  conclusion  of  law,  and  not  of  a  fact. 
From  the  facts  stated  it  is  the  duty  of  the  court  to  de- 
termine whether  or  not  the  employee  was  in  fact  acting  at 
the  time  of  making  the  assault  within  the  line  of  his  duty  as 
such  employee  in  this  case,  as  the  facts  are  fully  set  out  in  the 
complaint,  and,  for  the  purpose  of  the  decision  upon  the 
demurrer,  must  be  taken  to  be  true. 

Our  conclusion  is  that  the  circuit  court  erred  in  overruling 
the  demurrer,   and  the  order  of  that  court  is  reversed. 


MOBILE,  J.  A  K.  C.  R.  CO.  v.  BROMBKR6. 

(Supreme  Court  of  Alabama,  May  17, 1904.) 

[37  So.  Rep.  395.] 
Assignment  of  Error. 

An  assignment  that  the  court  erred  in  overruling  demurrers  to  five 
different  counts  of  the  complaint  cannot  be  sustained  unless  all  are  bad. 

Federal  Automatic  Coupler  Act — Interstate  Commerce — Application 
of  Statute.* 
Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p. 

*As  to  when  cirs  are  used  la  cirryiag^  oa  interstate  commerce,  within 
the  meaning:  of  statutes,  see  Winkler  v.  Philadelphia  &  R.  Ry.  Co. 
(Del.),  6  R.  R.  R.  361,  29  Am.  &  Bng.  R.  Cas.,  N.  S.,  361  (if  a  car  being- 
moved  has  come  from  a  point  out  of  the  state  it  has  been  moving*  inter- 
state commerce,  within  the  meaning  of  the  federal  automatic  coupler 
act ;  and  though  a  car  was  not  used  in  interstate  commerce,  the  case 
was  within  the  act  if  the  removal  of  such  car  was  a  necessary  step  in 
moving  an  interstate  car) ;  Voelker  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  4  R.  R.  R.  509,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  509  (federal  auto- 
matic coupler  act  applicable  to  car  designed  for  interstate  commerce 
though  at  the  time  it  is  being  hauled  empty) ;  Johnson  v.  Southern 
Pac.  Co.  (C.  C.  A.),  5  R.  R.  R.  11,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  11 
(cars  loaded  with  articles  shipped  to  other  states  and  started,  whether  in 
yards,  or  outside  tracks,  or  in  trains,  are  being  used  to  move  interstate 
traffic)  ;  United  States  ex  rel.  Kellogg  v.  Lehigh  Val.  R.  Co.  (N.  Y.), 
3  R.  R.  R.  682,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  682  (fact  that  grain  was 
received  at  initial  point  from  carrier  by  which  it  was  transported  from 
point  in  another  state,  and  was  there  stored  for  further  shipment  did 
not  constitute  it  an  interstate  one,  where  it  was  taken  under  through 
bill  of  lading ;  and  shipment  between  same  points  in  state  not  an 
interstate  one  merely  because  line  of  road  between  terminal  points 
passes  through  other  states.  See  also,  note,  21  Am.  &  Eng.  R.  Cas. ,  N. 
S.,  148 ;  LK)nisville  A  N.  R.  Co.  v.  Vancleave  (Ky.),  21  Am.  &  Eng.  R. 
Cas.,N.S.,  477. 
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3174] ,  requiring'  railroads  to  equip  their  cars  used  in  interstate  com- 
merce with  automatic  couplers,  and  making-  railroads  liable  for  a  per- 
sonal injury  action  by  a  failure  to  comply  with  the  statute,  applies  not 
only  in  cases  where  the  cars  are,  at  the  very  moment  of  the  injury, 
being  actually  used  in  moving  interstate  traffic,  but  to  cases  where  the 
injury  occurs  in  the  making  up  of  the  train  for  the  purpose  of  moving 
interstate  traffic. 

Contributory  Negligence — Pleading. 

In  an  action  for  personal  injuries,  a  plea  that  the  negligence  of 
plaintiff's  intestate  proximately  caused  the  injuries  is  insufficient. . 

Same — Coupling  Cart — More  Dangerous  Method. 

Where  a  brakeman  is  required  to  go  between  cars  in  making  a  coup- 
ling, which  can  be  made  with  greater  safety  by  going  between  the  cars 
on  one  side  than  by  going  in  on  the  other  side,  he  is  not  chargeable 
with  contributory  negligence  in  going  in  on  the  more  dangerous  side, 
if  he  could  not  do  the  work  as  well  by  going  in  on  the  safer  side. 

Wrongful  Death— Right  of  Action. 

Under  Code  1896,  §  27,  providing  that  a  personal  representative  may 
maintain  an  action  for  wrongful  death,  a  personal  representative  may 
maintain  an  action  for  the  death  of  a  servant,  caused  by  negligence  of 
the  master. 

Same — Violation  of  Automatic — Coupler  Act— Liability. 

Under  this  section  a  recovery  may  t>e  had  for  the  death  of  an  employee 
of  a  railroad  company,  caused  by  failure  of  the  company  to  comply 
with  Act  Cong.  March  2,  1893,  c.  196,  27  Stat.  531  [U.  8.  Comp.  St.  1901 
p.  3174] ,  requiring  railroad  companies  to  maintain  automatic  couplers. 

Same— Samo — Assumption  of  Risk. 

Under  Act  Cong.  March  2,  1893,  c.  196,  §  8,  27  Stat.  532  [U.  S.  Comp. 
St.  1901,  p.  3176],  providing  that  any  employee  of  a  common  carrier 
who  may  be  ic  jured  by  any  locomotive,  car,  or  train  in  use  contrary 
to  the  provisions  of  the  act  shall  not  be  deemed  to  have  assumed  the 
risk,  etc.,  a  plea  of  assumption  of  risk  in  an  action  against  a  carrier 
for  injuries  to  an  employee  resulting  from  a  failure  to  comply  with 
the  act  is  frivolous. 

Same — Same — Pleading. 

Under  Act  Cong.  March  2, 1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St. 
1901,  p.  3174] ,  requiring  the  use  of  automatic  couplers,  and  making 
railroads  absolutely  liable  for  injuries  resulting  from  failure  to  use 
such  couplers,  it  is  unnecessary  for  the  complaint  in  an  action  for  the 
death  of  a  servant,  caused  by  failure  to  comply  with  the  act,  to  allege 
in  what  manner  the  failure  to  comply  with  the  act  caused  the  injury. 

Harmless  Error. 

In  an  action  against  a  railroad  company  for  the  death  of  a  servant, 
any  error  in  sustaining  a  demurrer  to  a  plea  alleging  that  certain  con- 
duct of  deceased  constituted  contributory  negligence  was  harmless 
where  there  was  a  general  plea  of  contributory  negligence,  under 
which  defendant  could  prove  any  phase  of  contributory  negligence. 

Appeal — Review. 

A  responsive  answer  to  a  question  not  objected  to  cannot  be  regarded 
on  appeal  as  constituting  error. 

Contributory  Negligence— Coupling  Cars— Evidence — Acts  of  Others. 

In  an  action  against  a  railroad  company  for  the  death  of  a  servant 
while  making  a  coupling  defendant  contended  that  deceased  was  guilty 
of  contributory  negligence  in  going  between  the  cars  on  the  inside  of  a 
curve  to  make  the  coupling,  because  there  was  not  room  to  stand  on  the 
inside  without  being  crushed :  heid,  that  evidence  that  another  per- 
son had  made  a  coupling  on  the  curve  in  question  by  going  between 
the  cars  on  the  inside  of  the  curve  was  properly  admitted. 

Harmless  Error. 

Error,  if  any,  in  admitting  evidence  under  a  certain  count  of  the 
complaint,    was  rendered  harmless  to  defendant  by  the  giving  of  a 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S        825 

Mobile,  etc.,  R.  Co.  v,  Bromberg' 

Hfeneral  charge  in  defendant's  favor  upon  this  count  at  the  conclusion 
of  all  the  evidence. 

Federal  Automatic  Coupler  Act— Judicial  Notice. 

In  an  action  ag'ainst  a  railroad  company  for  the  death  of  a  servant 
caused  by  defendant's  failure  to  comply  with  Act  Cong*.  March  2, 1893, 
c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  the  court  wUl  take 
judicial  notice  of  what  the  act  provides,  and  its  introduction  in  evi- 
dence is  immaterial. 

Same — Violation — Prima  Facie  Case. 

In  an  action  against  a  railroad  company  for  the  death  of  a  brakeman 
alleged  to  have  been  caused  by  defendant's  failure  to  equip  its  cars 
with  automatic  couplers,  as  required  by  Act  Cong.  March  2,  1893,  c. 
196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174],  proof  that  plaintiff's 
intestate  was  engaged  in  coupling  cars  at  the  time  he  was  killed,  that 
the  cars  were  not  provided  with  automatic  couplers,  and  that  the 
intestate's  death  was  caused  by  the  old-fashioned  couplers  slipping  by 
one  another,  made  a  prima  facie  case. 

Death  of  Employee — Negligence — Prima  Facie  Case — Contributory 
Negligence — Motion  to  Exclude  All  Evidence. 
Where,  in  an  action  for  death  of  a  servant  from  the  negligence  of  the 
master,  plaintiff's  evidence  makes  out  a  prima  facie  case  of  negligence, 
a  motion  to  exclude  all  the  evidence  cannot  be  granted  on  the  ground 
that  plaintiff's  testimony  establishes  contributory  negligence,  the 
proper  proceeding  in  such  case  being  by  instruction. 

Pleading  and  Proof— Instruction. 

In  an  action  for  death  by  wrongful  act,  an  instruction  that  there  are 
<eight  more  counts  in  the  complaint,  each  one  beini^  in  the  nature  of 
a  separate  suit,  and  if  plaintiff  has  proved  any  of  his  counts  he  is 
entitled  to  recover,  unless  defendant  has  established  some  of  the 
defenses  pleaded  thereto,  is  proper. 

Contributory  Negligence — Burden  of  Proof. 

In  an  action  for  death  by  wrongful  act  the  burden  of  proving  con- 
tributory negligence  is  on  defendant. 

Direction  of  Verdict. 

In  an  action  for  death  by  wrongful  act  the  general  affirmative  charge 
to  find  for  defendant  cannot  be  given  where  there  is  material  conflict 
in  the  evidence  as  to  the  right  of  recovery. 

Trial — Argument  of  Counsel. 

In  an  action  for  death  by  wrongful  act,  plaintiff's  counsel,  in  making 
his  opening  argument,  stated  to  the  jury  that  they  should  give  a  large 
verdict  as  punishment,  because,  if  they  gave  a  small  verdict,  defendant 
could  appeal,  and  delay  the  cape,  and,  if  a  large  verdict  was  given,  it 
would  be  afraid  of  an  affirmance,  and  propose  settlement :  held,  that 
the  refusal  of  the  court  to  stop  counsel  was  not  reversible  error. 

Appeal  from  Circuit  Court,  Mobile  County;  Wm.  S. 
Aoderson,  Judge. 

Action  by  Charles  L.  Bromberg,  Jr.,  as  administrator, 
against  the  Mobile,  Jackson  &  Kansas  City  Railroad  Coni- 
pany.  From  a  judgment  for  plaintiff,  defendant  appeals. 
AfiBrmed. 

This  suit  was  instituted  by  the  appellee  in  the  circuit  court 
of  Mobile  county  to  recover  damages  for  the  alleged  negli- 
gence of  the  defendant,  causing  the  death  of  his  intestate, 
Arthur  Robbins,  on  the  19th  day  of  December,  190c.  Plain- 
tiff's intestate  was  employed  as  a  brakeman  by  the  defend- 
ant, and  on  the  morning  of  the  accident  undertook  to  couple 
two  cars  of  the  defendant — one  a  caboose,  equipped  with   a 
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liok  and  pin  coupler,  and  the  other  a  passensrer  coach,, 
equipped  with  what  is  known  as  a  ''Miller  hook"  coupler. 
The  cars  did  not  couple  automatically.  The  coupling  was 
attempted  to  be  made  on  a  very  sharp  curve  in  one  of  the 
tracks  of  the  defendant  company  in  its  yard  at  its  terminus 
in  the  city  of  Mobile.  Plaintiff's  intestate  went  in  betweea 
the  ends  of  the  two  cars,  and  took  a  position  on  the  inside 
of  the  curve,  and  called  to  another  brakeman  of  defendant,, 
who  was  standing  some  distance  from  the  train  on  the  inside 
of  the  curve,  to  give  the  signal  to  the  engineer  to  back  the 
train  up  in  order  that  he  might  make  the  coupling.  When 
.the  train  moved  down  to  the  car  to  which  the  coupling  was 
to  be  made,  deceased  was  caught  between  the  corners  of  the 
two  cars,  on  the  inside  of  the  curve,  and  after  the  cars  were 
separated  by  the  concussion  walked  from  between  them,  and 
laid  down  on  an  embankment  near  the  track,  where  he  died 
immediately. 

The  substance  of  the  averments  of  the  first  seven  counts  of 
the  complaint  as  amended  is  su£Bciently  shown  in  the  opin- 
ion. The  eighth  count  of  the  complaint  was  in  words  and 
figures  as  follows:  ''(8)  The  plaintiff,  Clara  Miller,  as  the 
administratrix  of  the  estate  of  Arthur  Robbins,  deceased,  un- 
der appointment  of  the  probate  court  of  Mobile  county, 
Alabama,  sues  the  defendant,  the  above*named  Mobile,  Jack- 
son &  Kansas  City  Railroad  Company,  a  corporation,  and 
claims  of  it  the  sum  of  fifty  thousand  dollars  as  damages,  for 
that  heretofore,  to  wit,  prior  to  and  at  the  time  of  the 
matters  and  things  herein  complained  of,  the  said  defendant 
was  in  the  possession  and  control  of  and  was  operating  a 
railroad  engaged  in  interstate  commerce,  and  running  its 
trains  on  its  line  of  railroad  from  a  point  in  Mobile  county* 
Alabama,  in  or  near  the  city  of  Mobile,  Alabama,  to  Merrill, 
a  place  in  the  state  of  Mississippi,  and  engaged  in  carrying 
passengers  and  freight  between  various  points  in  the  state  of 
Alabama  and  various  points. in  the  state  of  Mississippi; 
and  the  plaintiff  avers  that  on  the  igth  day  of 
December,  1900,  the  defendant  ^  was  required  by  law, 
and  it  was  the  duty  of  said  defendant,  to  have 
equipped  its  cars  used  in  moving  interstate  traffic  on 
its  line  with  couplers  which  would  couple  automatically  by 
impact;  and  the  plaintiff  avers  that  the  defendant  neglected 
to  perform  its  said  duty,  and  by  reason  of  such  negligence 
mashed  to  death  the  plaintiff's  intestate,  Arthur  Robbins, 
who  was  then  and  there  in  the  employ  of  the  defendant  while 
engaged  in  the  performance  of  his  duty  in  making  a  coupling 
in  Mobile  county,  Alabama,  on  the  sa*d  19th  day  of  Decem- 
ber, 1900;  to  the  great  damage  of  the  plaintiff,  wherefore  she 
sues."  The  eighth  count  of  the  complaint  was  demurred  to 
upon  the  following  grounds:  (i)  Said  count  fails  to  allege 
that  plaintiff's  intestate  was  mashed  or  jammed  by  the  cars 
of    defendant  which  were    not    equipped  with  automatic 
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couplers  as  required  by  law.  (2)  Said  count  fails  to  allege 
any  fact  sbowinR  the  relation  between  the  failure  of  the  de- 
fendant to  equip  its  cars  with  automatic  couplers  as  required 
by  law  and  the  death  of  plaintiffs  intestate.  (3)  Said  count 
fails  to  allege  any  fact  showing  that  the  character  of  employ- 
ment in  which  plaintiff's  intestate  was  engaged  with  defend- 
ant was  such  as  to  impose  upon  defendant  the  duty  to  plain- 
tiff's intestate  to  equip  its  cars  with  automatic  couplers. 
(4)  Said  count  fails  to  allege  any  fact  showing  that  the  coup- 
ling alleged  to  have  been  attempted  by  plaintiff's  intestate 
was  the  coupling  of  cars  required  by  law  to  be  equipped  with 
automatic  couplers.     This  demurrer  was  overruled. 

The  defendant  pleaded  the  general  issue  and  several  special 
pleas,  setting  out  its  defense  that  the  deceased  assumed  the 
risk  or  danger  incident  to  his  making  the  coupling,  and 
therefore  that  he  was  killed  by  negligence  which  proximately 
contributed  to  his  injury.  Among  the  special  pleas  of  the 
defendant  interposed  by  the  first  six  counts  of  the  complaint 
was  the  following:  ^*{i)  Defendant  further  says  that  in  the 
track  of  its  said  railroad  at  the  point  where  plaintiff's  intes- 
tate undertook  to  couple  said  coach  and  said  caboose 
together  there  was  a  sharp  curve,  and  that  plaintiff's  intestate 
negligently  took  a  position  between  said  coach  and  said 
caboose  on  the  inside  of  said  curve,  where  the  cars  would 
come  together  in  the  event  the  drawbars  of  said  cars  slipped 
by  each  other;  and  defendant  alleges  that  plaintiff's  intestate 
could  with  safety  have  taken  a  position  between  said  cars  on 
the  outside  of  said  curve,  where,  in  the  event  said  drawbars 
slipped  by  each  other,  there  would  have  been  ample  room  be- 
tween the  ends  of  said  cars  on  the  outside  of  said  curve  for 
plaintiff's  intestate  to  have  stood  without  danger.  Defend- 
ant alleges  that  the  danger  due  to  standing  between  said  cars 
on  the  inside  of  said  curve  was  obvious;  and  defendant 
alleges  that  the  said  negligence  of  plaintiff's  intestate  proxi- 
mately contributed  to  his  alleged  injuries."  To  this  third 
plea  the  plaintiff  demurred  upon  the  following  grounds: 
(i)  Said  plea  raises  no  issue  or  issues  which  are  not  raised  by 
the  defendant's  first  and  second  plea,  in  this:  said  plea 
attempts  to  set  up  contributory  negligence  of  plaintiff's 
intestate,  and  which  defense  of  contributory  negligence  is 
fully  raised  by  the  second  plea  or  pleas,  and  the  defendant 
can  under  said  plea  avail  itself  of  every  legal  defense  of  con- 
tributory negligence  available  to  the  defendant  in  this  cause. 
(2)  Because  said  plea  does  not  allege  that  to  go  in  between 
the  cars  on  the  outside  of  said  curve  was  a  proper  way  to  go 
about  making  said  coupling.  (3)  Because  said  plea  fails  to 
show  that  going  between  the  ends  of  the  cars  on  the  inside 
of  the  curve  was  not  a  proper  way  of  making  said  coupling. 
This  demurrer  was  sustained.  The  other  pleadings  and  rul- 
ings thereon  are  sufficiently  stated  in  the  opinion. 

The  bill  of  exceptions  contains  the  following  recitals  in 
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refereDce  to  a  part  of  the  argument  made  by  plaintiff's  attor- 
ney before  the  jury:  ^'Plaintiff's  counsel,  in  making  the 
openinsr  argument  to  the  jury,  among  other  things  said: 
*  Gentlemen  of  the  jury,  you  should  give  a  large  verdict  in 
this  case  as  punishment,  because,  if  you  give  a  small  verdict, 
defendant  could  appeal,  and  delay  the  case,  but,  if  a  large 
verdict  was  given,  it  would  be  afraid  of  an  affirmance,  and 
would  come  forward  with  a  proposition  of  settlement.'  De- 
fendant moved  the  court  to  stop  counsel  and  exclude  such 
argument.  The  court  refused  the  motion,  and  defendant 
then  and  there  excepted."  Under  the  opinion  on  the  pres- 
ent appeal  it  is  not  necessary  to  set  out  at  length  the  many 
charges  to  the  jury  requested  by  the  plaintiff  and  the 
defendant.  There  were  verdict  and  judgment  in  favor  of  the 
plaintiff,  assessing  his  damages  at  $4«S00.  The  defendant 
appeals,  and  assigns  as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Mcintosh  &  Rich,  for  appellant. 

Gregory  L.  &  H.  T.  Smith  and  Charles  L.  Bromberg,  Jr.« 
for  appellee. 

DOWDELL,  J.  This  is  a  suit  by  Charles  L.  Bromberg,  Jr., 
administrator,  etc.,  against  the  appellant  railroad  company 
to  recover  damages  for  the  negligent  killing  of  Arthur  Rob- 
bins  on  the  19th  day  of  December,  1900.  The  deceased  was 
a  brakeman,  and  as  such  was  at  the  time  of  his  injury  in  the 
employment  of  the  defendant  company,  and  was  killed  while 
in  the  act  of  coupling  two  cars  together  in  the  discharge  of  his 
duties  as  brakeman.  It  is  alleged  in  the  complaint  that  the 
said  Arthur  Robbins  was  killed  by  being  crushed  between  a 
caboose  and  a  passenger  coach,  ^'which  were  being  made  up 
in  a  train  of  the  defendant  for  interstate  commerce,"  and 
while  attempting  to  couple  the  two  cars  together.  The 
alleged  negligence  of  the  defendant  consisted  in  a  failure  on 
the  part  of  the  defendant  company  to  comply  with  the  pro- 
visions and  requirements  of  the  act  of  Congress  known  as  the 
''Safety  Appliance  Act,"  approved  March  2,  1893,  c.  196,  27 
Stat.  S3I  [U.  S.  Comp.  St.  1901,  p.  3174].  The  complaint  was 
several  times  amended,  and  as  finally  amended  contained 
eight  counts.  The  first  assignment  of  error  relates  to  the 
ruling  of  the  court  on  demurrers  to  the  complaint.  This 
assignment  is  as  follows:  ''The  court  below  erred  in  over- 
ruling the  demurrers  of  the  defendant  to  the  amended  com- 
plaint filed  by  the  plaintiff  on  June  i,  1901,  and  also  in  over- 
ruling the  additional  demurrers  to  amended  complaint  filed 
June  4th,  1901."  The  demurrers  that  are  referred  to  in  this 
assignment  are  directed  to  the  first,  second,  third,  fifth,  and 
sixth  counts  of  the  amended  complaint.  The  orders  over- 
ruled all  of  the  demurrers.  The  assignment  of  error  is  a  joint 
assignment  of  all  these  rulings,  and  unless  there  was  error  in 
overruling  the  demurrer  to  each  and  every  count,  the  assign- 
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meat  is  bad,  and  unavailiDg.  The  first  three  grounds  of  the 
demurrer  raise  the  question  of  the  necessity  of  alleging  in 
the  complaint  in  a  suit  under  the  federal  statute  that  at  the 
moment  of  the  injury  the  cars  are  actually  moving  freight  or 
passengers  in  the  transportation  of  interstate  commerce. 
The  fourth  ground  is  the  alleged  inconsistency  in  the  several 
counts,  in  that  it  is  averred  in  each  ths^t  the  caboose  ^as  not 
in  use  in  moving  interstate  commerce,  while  in  another  part 
of  the  count  it  is  averred  that  the  coach  and  caboose  were 
component  parts  of  a  train  being  made  up  for  the  purpose  of 
moving  interstate  commerce.  It  is  sufficient  to  say  of  this 
last  ground  of  demurrer  that  it  is  without  foundation  in  fact. 
There  is  no  such  allegation  in  any  of  the  counts  as  that  the 
caboose  was  not  used  in  moving  interstate  commerce.  As  to 
the  question  raised  by  the  first  three  grounds,  it  is  to  be  ob- 
served that  each  count  of  the  complaint  alleges  that  the  cars 
were  at  the  time  of  the  injury  being  made  up  into  a  train  for 
the  purpose  of  moving  interstate  traffic,  and  that  one  or  the 
other  of  the  cars,  or  both,  were  used  by  the  defendant  for 
that  purpose.  The  federal  statute  above  referred  to  requires 
railroads  to  equip  their  cars  used  in  interstate  commerce 
with  automatic  couplers,  and  for  any  injury  to  a  person 
occurring  by  reason  of  their  failure  to  do  so  they  are  un- 
questionably liable.  The  second  section  of  the  act  of  Con- 
gress provides  as  follows:  ''It  shall  be  unlawful  for  any  such 
common  carrier  to  haul,  or  to  permit  to  be  hauled,  or  used  on 
its  line  any  car  used  in  moving  interstate  traffic  not  equipped 
with  couplers,  coupling  automaticallly,  by  impact,  and  which 
can  be  coupled  without  the  necessity  of  a  man  going  in  between 
the  ends  of  the  cars."  It  would  be  a  narrow  and  limited 
construction  of  this  statute  to  say  that  it  was  only  applicable 
in  cases  where  the  cars  at  the  very  moment  of  the  injury  are 
being  actually  used  in  moving  interstate  trafiic,  and  not  to 
cars  where  the  injury  occurs  in  the  making  up  of  a  train  of 
cars  for  the  purpose  of  moving  interstate  traffic.  The  lan- 
guage employed  in  the  statute,  as  well  as  the  beneficent  pur- 
pose for  which  it  was  enacted — the  preservation  of  human 
life — forbids  an  interpretation  so  narrow.  In  Voelker  v. 
Chicago,  M.  &  P.  Ry.  Co.  (C.  C.)  ii6  Fed.  873,  where  the 
same  question  was  under  consideration,  it  was  said:  ''This 
statute  requiring  railroad  companies  to  equip  their  cars  with 
automatic  couplers  was  not  enacted  to  protect  the  freight 
transported  therein,  but  for  the  protection  of  the  life  and 
limb  of  the  employees  who  were  expected  to  handle  these 
cars.  The  beneficent  purpose  of  this  statute  is  defeated  if 
the  employees  are  required  to  handle  cars  not  equipped  as 
required  by  the  statute,  without  regard  to  the  question 
whether  the  cars  are  loaded  or  not.  *  *  *  When 
companies  like  the  defendant  in  this  case  are  engaged 
in  interstate  traffic,  it  is  their  duty  under  the  act  of 
Congress,  not  to  use,  in  connection  with  such  traffic,  cars 
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that  are  not  equipped  as  required  by  that  act.    This  duty  of 
proper  equipment  is  obligatory  upon  the  company  before  it 
uses  the  car  in  connection  with   interstate  traffic,  and  it  is 
not  a  duty  which  only  arises  when  the  car  happens  to  be 
loaded  with  interstate  traffic.      *    *    *    Whenever  cars  are 
designated  for    interstate  traffic,   the  company  owning   or 
using  them  is  bound  to  equip  them  as  required  by  the  act  of 
Congress;  and  when  it  is  shown,  as  it  was  in   this  case,  that 
a  .railway  company  is  using  the  car  for  transportation   pur- 
poses between  two  states,  sufficient  is  shown  to  justify   the 
court  in  ruling  that  the  act  of  Congress  is  applicable  to  the 
situation."    The  construction  here  given  the  act  of  Congress 
seems  reasonable,  and  is  in   harmony  with  the  evident  pur- 
pose of  the  statute.    The  action  of  the  court  below  in  over- 
ruling this  demurrer  to  the  amended  complaint  was  free  from 
error,  and,  the  assignment  of  error  being  general,   covering 
the  rulings  on  the  demurrers  as  a  whole,  and  not  based  on  the 
rulings  severably,  must  fail.     See  Western   Railway  of  Ala. 
V.  Arnett,  137  Ala.  414,  ^4  South.  997.     For  like  reason  the 
assignment  of  error  numbered  6  must  fail.     This  assignment  is 
as  follows:    ''(6)  The  court  below  erred  in  sustaining  the  de- 
murrer of  plaintiff  to  pleas  2b,  3b,  4b,  5b,  6b,  and  7b  to  the 
seventh  and  eighth  counts  of  the  complaint.*'    This  is  a  joint 
assignment  of  several  rulings,  and  can  avail  nothing  unless 
each  plea  therein  mentioned  was  a  good  plea  to  each  count 
of  the  complaint.     The  one  designated  ''2b"  was  as  follows: 
*'The  defendant  says  that  the  negligence  of  the  plaintiff's 
intestate  proximately  contributed  to  said  injuries,  as  alleged  in 
said  counts."     Th^  insufficiency  of  this  plea,  when  tested  on 
demurrer,  is  plain  and  palpable  under  our  decisions.     L.  & 
N.  R.  R.  Co.  V.  Markee,  103  Ala.  164.  15   South.  511,  49  Am. 
St.  Rep.  21;  Tenn.  C,  I.  &  R.  R.  Co.  v.  Herndon,  100  Ala. 
451,  14  South.  287.     There  was  no  error  in  the  ruling  on  the 
demurrer  to  this  plea,  and  the  assignment  of  error  under  con- 
sideration embraced  this  ruling.     The  eighth  assignment   of 
error,  like  the  first  and  sixth,  is  a  joint  assignment  of  several 
rulings.     It  assigns  as  error  the  overruling  of  the  defendant's 
demurrer  to  the  fourth,  fifth,  and  seventh  replications  to  the 
defendant's  pleas.     The  averments  in  the  fourth  replication 
were,  in  substance,  that,   notwithstanding  the  matters   and 
things  alleged  in  said  plea,  the  plaintiff's  intestate,  the  said 
Arthur  Robbins,  could  not  have  performed  his  duty  as  brake- 
man  in  making  said  coupling  in  the  manner  indicated  in  said 
plea  as  well  and  effectively  as  he  could  have  performed  it  by 
going  in  between  the  cars  on  the  inside  of  said  curve  as  he 
attempted  to  do.     It  is  not  denied   in  the  defendant's  plea 
but  that  it  was  the  duty  of  said  Arthur  Robbins  to  make  the 
coupling,  but  the  pleas  to  which  said  replication  was  filed  set 
up  as  a  defense  to  the  action   that  there  were  other  and 
different  ways,  attended  with  less  danger,  in  which  the  coup- 
ling might  have  been  made,  without  going   in  between  the 
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cars,  as  the  said  Robbins  attempted  to  do;  and  that  he  was 
guilty  of  neg^llRence  which  contributed  to  his  injury  in  going 
in  between  the  cars  to  make  the  coupling,  instead  of  adopt- 
ing one  or  the  other  of  the  modes  suggested  in  the  pleas;  the 
theory  being  that,  where  there  are  two  ways  open  for  the 
performance  of  an  act  or  duty,  the  safer  of  the  two  ways — 
the  one  attended  with  the  least  danger — should  be  adopted. 
This  principle  is  thus  stated  in  the  case  of  Highland  Avenue 
&  Felt  R.  R.  Co.  V.  Walters,  91  Ala.  443,  8  South.  360:  ''A 
corollary  from  the  rule  that  an  employee  is  bound  to  use 
ordinary  care  to  avoid  injury  is  that,  when  there  are  two 
ways  of  discharging  the  duties  incident  to  his  employment 
apparent  to  the  employee — one  dangerous  and  the  other 
safe,  or  less  dangerous — he  must  select  the  safe  or  less 
dangerous  way.  But  this  rule  rests  on  the  hypothesis  that  he 
can  perform  his  duties  as  well  and  eCBciently  in  one  way  as 
the  other."  The  replication  to  the  plea  in  the  case  before  us 
rests  upon  the  proposition  contained  in  the  last  clause  of  the 
above  quotation,  and  the  facts  averred  as  responsive  matter 
to  the  plea  bring  the  replication  clearly  within  the  principle 
there  stated.  There  was  no  error  in  overruling  the  demurrer 
to  this  replication. 

The  overruling  of  the  defendant's  demurrer  to  the  com- 
plaint, and  each  count  thereof,  as  shown  on  page  36  of  the 
record  constitutes  the  second  assignment  of  error.  This  de- 
murrer, which  was  overruled  by  the  court,  was  addressed  to 
the  complaint  as  a  whole,  and  to  each  count  of  the  com- 
plaint, and  contained  three  grounds:  ''First,  because  said 
complaint,  and  each  count  thereof,  shows  that  plaintifi's 
action  is  instituted  under  a  statute  of  Alabama  without  alleg- 
ing any  act  of  negligence  on  the  part  of  defendant  recognized 
by  the  laws  of  the  state  of  Alabama;  second,  because  the  act 
of  Congress  upon  which  plaintiff  relies  to  fix  negligence  upon 
the  defendant  has  no  application  to  cases  in  which  death 
ensues  as  a  result  of  the  negligence  alleged  in  said  complaint 
and  each  count  thereof;  third,  said  complaint  and  each  count 
thereof  shows  that  plaintifi's  intestate  was  in  the  employ  of 
the  defendant  at  the  time  of  the  alleged  injury,  and  alleges 
no  facts  showing  liability  of  defendant  therefor."  This  de- 
murrer presents  for  consideration  two  questions:  First, 
whether  a  recovery  can  be  had  under  section  27  of  the  Code 
of  1896  for  an  act  which  is  wrongful  by  reason  of  a  failure  to 
comply  with  the  federal  statute;  second,  whether  a  recovery 
can  be  had  against  a  master  for  the  death  of  an  employee 
under  said  section,  resulting  by  reason  of  the  failure  of  the 
master  to  comply  with  the  requirements  of  the  federal  stat- 
ute. We  will  consider  these  two  propositions  in  the  inverse 
order  of  their  statement  above.  Section  27  of  the  Code  reads 
as  follows:  ''A  personal  representative  may  maintain  an 
action  and  recover  such  damages  as  the  jury  may  assess, 
for   the    wrongful    act,   omission,   or    negligence    of    any 
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person  or  persons,   or  corporation,   bis    or  their  servants 
or  agents,  whereby  the  death  of  bis  testator  was  caused,  if 
the  testator  or  intestate  could  have  maintained  an  action  for 
such  wrongful  act,   omission  or    negligence,  if  it  had  not 
caused  death/' etc.     The  language  of  the  statute  is  plain, 
and,  we  think,  sufficiently  broad  to  embrace  within  its  pro- 
visions any  person  who  comes  to  his  death  by  the  wrongful 
act,  omission,  or  negligence  of  another  person   or  corpora- 
tion, irrespective  of  class,  or  of  the  relation  existing  between 
the    deceased    person    and    the  one  guilty  of  the  wrong- 
ful act,   omission,  or  negligence  causing  the  death.     In  the 
case  of  S.  &  N.  R.  Co.  v.  Sullivan,  $9  Ala.    279,  in  speaking 
of  the  act  of  February  5,  1872  (Pamph.  Acts,  p.  83,  which  act 
IS  substantially  embraced  in  section  27  of  the  Code  of   1896), 
it  was  said :    ''This  statute  contains  no  qualifying  clause  limit- 
ing its  remedial  provisions  to  any  class  or  classes  of , persons, 
or  excluding  any  class  from  its  wholesome  terms.     It  em- 
ploys the  word  'person'  in  its  broadest  sense,  and  it  would 
seem  that  every  living  being  falling  within  that  designation, 
may  take  shelter  under  its  protecting  wing."     In  Dantzler  v. 
De  Bardeleben  Coal  &  Iron  Co.,  loi  Ala.  309,  14  South.  10,  22 
L.  R.  A.  361 — a  suit  by  the  administrator  against  the  master 
for  the  death  of  an  employee — the  first  count  in  the  com- 
plaint was  predicated  on  this  statute,  and  the  remaining  counts 
on  the  statute  commonly  known  as  the  ''Employer's  Lia- 
bility Act"  (section  1749  of  the  Code  of  1896)  and  the  right 
of  action  by  the  administrator  against  the  master  for  the 
death  of  the  employee  caused  by  the  wrongful  act,  omission, 
or  negligence  of  the  master  was  not  questioned.     As  sug- 
gested by  counsel  for  appellee,  it  may  be  there  are  defenses 
to  an  action  for  the  death  of  a  servant  which  could  not  avail 
in  a  suit  for  injury  to  a  stranger,  such  as  assumption  of  risk, 
or  that  the  injury  was  caused  by  the  negligent  act  of  a  fellow 
servant,  but  this  is  no  argument  against  the  right  of  action 
under  this  statute  for  the  death  of  the  servant  or  employee, 
as  these  distinctions  go  only  to  the  question  of  whether  or 
not  there  has  been  a  violation  of  duty  to  the  deceased  per- 
son, and  therefore  as  to  whether  the  deceased  person  himself 
would  have  had  the  right  to  recover  had  he  lived.     They  fur- 
nish no  distinctions  as  to  the  character  of  the  parties  whose 
rights  will  be  enforced  under  this  statute  when  the  case  is 
such  that  the  deceased  would  have  recovered  had  death   not 
ensued.     It  is  insisted  in  argument  by  counsel  for  appellant 
that  under  the  federal  statute  in  question  no  cause  of  action 
exists  where  death  results,   but  only  in  cases  of  "injury"  to 
the  person;  and  this  upon  the  theory  that  the  statute  should 
be  construed  as  limiting  the  right  of  action  to  the  person 
injured.     The  purpose  of  the  statute  was  as  much  for  the 
preservation  of  life  as  limb.     It  imposed  a  duty,  and  the 
violation  of  that  duty,   where  injury  to  person  results,  is 
counted  for  negligence  in  an  action  for  damages,  as  much  so 
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as  the  violation  by  the  common  carrier  of  any  duty  in  the 
management  and  running  of  its  locomotive  and  cars  imposed 
by  municipal  or  state  laws.  The  right  of  action  in  the  appel- 
lee is  given  by  the  state  statute  (section  27  of  the  Code  of 
1896).  The  ground  upon  which  a  right  to  damages  is  based 
is  the  negligent  killing  of  plaintiff's  intestate,  which  negli- 
gence coDsisted  in  the  failure  of  the  defendant  company  to 
comply  with  the  requirements  of  the  federal  statute.  Our 
statute  gives  the  right  of  action  to  the  personal  representa- 
tive for  the  wrongful  act,  omission,  or  negligence  of  any  per- 
son or  corporation  causing  the  death  of  the  intestate.  The 
federal  statute  imposes  a  duty  on  the  corporation,  and  a  vio- 
lation of  that  duty  from  which  death  results  is  an  '^omission" 
or  ''negligence''  within  the  meaning  of  our  statute.  A 
similar,  if  not  the  precise,  question  was  considered  in  the 
case  of  Gray's  Ex'r  v.  Mobile  Trade  Co.,  55  Ala.  387,  28  Am. 
Rep.  729,  in  a  suit  for  the  recovery  of  damages  for  the  loss 
of  cotton  by  reason  of  the  failure  of  the  trading  company  to 
cover  it  while  in  transportation,  in  accordance  with  the  act 
of  Congress  requiring  the  use  of  tarpaulins,  etc.  In  that  case 
it  was  ruled  that  a  failure  to  comply  with  the  requirements 
of  the  federal  statute  was  an  act  of  negligence,  and  for  which 
the  defendant  was  liable  in  damages  for  the  injury  resulting 
from  it.  See,  also,  the  following  cases:  Carrie  Loughin  v. 
McCaulley,  186  Fa.  517,  40  Atl.  J020,  48  L.  R.  A.  33,  65  Am. 
St.  Rep.  872;  Carroll  v.  Staten  Island  R.  R.,  58  N.  Y.  128, 17 
Am.  Rep.  221.  This,  we  think,  sufficiently  disposes  of  both 
questions  raised  by  the  demurrer,  and  in  favor  of  the  ruling 
of  the  lower  court. 

The  act  of  Congress  in  question,  being  a  regulation  of  in- 
terstate commerce,  and  over  which  Congress  has  exclusive 
jurisdiction,  its  provisions  are  binding  upon  the  courts  of  all 
the  states.  So.  R.  R.  Co.  v.  Harrison,  119  Ala.  539,  24 
South.  552,  43  L.  R.  A.  385,  72  Am.  St.  Rep.  936;  Boyd  v. 
Nebraska,  etc.,  143  U.  S.  135,  12  Sup.  Ct.  375,  36  L.  Ed. 
103.  Section  8  of  the  act  of  congress  is  as  follows:  ''That 
any  employee  of  any  such  common  carrier  who  may  be  injured 
by  any  locomotive,  car  or  train  in  use,  contrary  to  the  pro- 
vision of  this  act,  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  although  continuing  in 
the  employment  of  such  carrier  after  the  unlawful  use  of  such 
locomotive,  car  or  train  had  been  brought  to  his  knowledge.'^ 
[U.  S.  Comp.  St.  1901,  p.  3176.]  The  language  employed  in 
this  section  plainly  precludes  the^  defense  of  assumed  risk, 
and  pleas  setting  up  this  defense  in  an  action  under  this  stat- 
ute may  well  be  stricken  on  motion  as  being  frivolous.  There 
was  no  error  in  striking  the  pleas  setting  up  this  defense,  as 
complained  of  under  the  third  and  fifth  assignments  of  error. 

What  we  have  already  said  with  reference  to  the  ruling  of 
the  court  on  the  demurrer  to  this  complaint  under  the  second 
assignment  of  error  applies  to  the  questions  raised  under  the 
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fourth  assignment,  iivhich  relates  to  the  overruling  of  the  de- 
murrer to  the  eighth  count  of  the  complaint,  unless  it  is  that 
this  demurrer  raises  the  question  of  the  insufficiency  of  the 
count  in  alleging  the  quo  modo  by  which  the  failure  of  the 
defendant  to  equip  its  cars  as  required  by  the  act  of  Con- 
gress resulted  in  the  death  of  plaintifi's  intestate.  The  duty, 
however,  was  shown,  and  it  was  unnecessary  to  allege  the 
quo  modo  by  which  the  negligence  caused  the  injury.  Arm- 
strong V.  Montgomery  St.  Railway  Co.,  123  Ala.  244,  26 
South.  349;  Ga.  Pac.  R.  R.  Co.  v.  Davis,  92  Ala.  307,  9 
South.  252,  2.1;  Am.  St.  Rep.  47;  I^*  &  N.  R.  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  12s  Ala.  237,  28  South.  438,  so  L.  R.  A. 
620;  Highland  Avenue  &  Belt  R.  R.  v.  Miller,  120  Ala.  535, 
24  South.  955. 

The  seventh  assignment  of  error  challenges  the  ruling  of 
the  court  in  sustaining  demurrers  to  the  third  plea  to  the  first 
six  counts  of  the  complaint.  We  need  not  stop  to  discuss 
this  assignment,  for,  if  there  was  error,  it  was  error  without 
injury,  since  there  was  a  general  plea  in  of  contributory  neg- 
ligence to  the  first  six  counts,  as  shown  by  the  record,  under 
which  opportunity  was  had  of  proving  any  phase  of  con- 
tributory negligence  which  could  have  been  presented  under 
a  special  plea.  Ala.  Gt.  So.  R.  R.  v.  Davis,  1 19  Ala.  582,  24 
South.  862.  For  the  same  reason  there  was  no  reversible 
error  in  sustaining  the  demurrer  to  the  third  plea  as  amended, 
filed  to  the  first  six  counts  of  the  complaint. 

On  the  trial  exceptions  were  reserved  to  certain  rulings  of 
the  court  in  the  admission  of  evidence.  The  first  of  these 
exceptions  was  to  the  refusal  of  the  court  to  exclude  a  state- 
ment by  the  witness  Herron  that  ^^a  negro  made  the  coupling 
between  the  train  and  the  caboose  ahead  of  the  coach  from 
the  inside  of  the  curve."  This  statement  was  responsive  to 
a  question  to  which  no  objection  was  made,  and  that  is  suffi- 
cient to  uphold  the  ruling  of  the  court  But  the  evidence 
was,  under  the  issues,  competent  The  contention  of  the  de- 
fendant was  that  there  was  not  space  enough  on  the  inside  of 
the  curve  between  the  cars,  when  the  cars  came  together,  to 
do  the  coupling,  without  the  person  attempting  to  do  so  being 
crushed  to  death,  and  the  testimony  of  some  of  defendant's 
witnesses  tended  to  support  this  contention.  The  fact  that 
the  negro  did  make  the  coupling  from  the  inside  of  the  curve 
without  being  crushed  was  pertinent,  and  directly  contra- 
dictory of  the  tendency  of  defendant's  evidence  on  this  point. 

The  next  exception  reserved  was  to  the  action  of  the  court 
in  overruling  defendant's  objection  to  the  question  asked  the 
witness  Heron,  ''Was  the  curve  uniform  or  not?"  The  bill 
of  exceptions  shows  that  after  the  objection  was  interposed 
and  ruled  on  the  question  was  not  answered,  and  counsel  then 
asked,  ''Was  it  [the  curve]  uniform  or  not,  so  far  as  could  be 
judged  by  the  eye?"  To  the  question  in  the  last  form,  and 
to  which  answer  was  made,  no  objection  was  made. 
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A  namber  of  the  exceptions  taken  were  on  objection  to  evi- 
dence ofiered  on  the  issues  as  they  existed  at  the  time,  made 
up  under  the  seventh  count  of  the  complaint.  These  rulings 
need  not  be  considered,  since,  upon  the  conclusion  of  all  the 
evidence  in  the  case,  at  the  request  of  the  defendant  the 
-court  gave  the  general  charge  in  its  favor  on  this  count.  So, 
if  there  was  any  error  in  any  of  the  court's  ruling  on  the 
introduction  of  evidence  under  the  seventh  count,  it  was 
error  without  injury.  This  evidence  related  to  the  kind 
and  condition  of  the  couplers  used  on  the  cars  which 
the  deceased  attempted  to  couple  together  when  he 
received  his  injury.  The  couplers  were  not  the  au- 
tomatic couplers,  but  were  the  Miller  and  link  apd 
pin  couplers,  which  required  the  person  making  the 
coupling  to  do  so  by  hand.  We  are  unable  to  see  wherein 
this  evidence  could  prejudice  the  defendant  after  the  seventh 
count,  under  which  it  was  ofiered,  was  charged  out.  The 
other  counts  counted  on  the  failure  of  the  defendant  to  have 
automatic  couplers  is  required  by  the  act  of  Congress,  and 
that  the  defendant  did  not  have  the  automatic  couplers  on 
the  cars  which  the  deceased  attempted  to  couple  was  a  con- 
ceded fact. 

The  defendant  objected  to  the  introduction  in  evidence  by 
the  plaintiff  of  the  act  of  Congress  requiring  railroads 
engaged  in  interstate  commerce  to  equip  their  cars  with 
automatic  couplers.  The  courts  take  judicial  knowledge  of 
what  this  act  embraces,  and  therefore  it  was  immaterial 
whether  it  was  introduced  in  evidence  or  not.  17  A.  &  E. 
Ency.  Law  (2d  Ed.)  p.  928. 

The  defendant  moved  to  exclude  all  the  evidence  ofiered 
on  behalf  of  the  plaintifi  on  the  grounds  (i)  that  no  prima 
facie  case  had  been  made  out  by  the  evidence ;  (2)  because 
the  evidence  showed  without  conflict  a  case  of  contributory 
negligence.  This  motion  was  overruled,  to  which  ruling  the 
defendant  excepted,  and  now  assigns  the  same  as  error. 
There  was  evidence  tending  to  support  each  count  of  the 
complaint,  leaving  out  of  consideration  the  7a  count.  The 
flrst  six  counts  were  substantially  the  same  in  their  aver- 
ments, and,  in  legal  efiect,  there  was  no  difierence,  and  the 
eighth  count  difiered  only  in  that  it  did  not  undertake  fully 
to  describe  the  manner  in  which  the  injury  occurred,  as  was 
^one  in  the  first  six  counts,  the  gravamen  of  each  count 
being  the  violation  of  the  federal  statute  requiring  railroads 
engaged  in  interstate  commerce  to  equip  their  locomotives 
and  cars  with  automatic  couplers,  and  the  failure  of  the  de- 
fendant company  to  comply  with  its  provisions.  That  the 
cars  which  were  being  coupled  by  the  plaintifi's  intestate  at 
the  time  he  was  killed  were  used  in  interstate  commerce,  and 
were  not  provided  with  automatic  couplers,  and  that  intes- 
tate's death  was  occasioned  by  reason  of  the  old-fashioned 
couplers  which  were  being  used  slipping  by  one  another  at 
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the  time  the  cars  were  broagbt  together  for  the  purpose  of 
being  coupled,  was  without  dispute,  aod  was  proven  by  the 
testimony  of  the  witness  Herron.  So,  clearly,  the  first 
ground  of  the  motion  to  exclude  was  wholly  without  merit. 
The  second  ground  is  upon  the  theory,  as  urged  in  argument 
by  counsel  for  appellant,  that  the  testimony  introduced  by 
the  plaintiff  himself  established  the  truth  of  the  plea  of  con- 
tributory negligence.  Conceding  this  to  be  true,  then  the 
proper  course  to  pursue  was,  not  by  motion  to  exclude  the 
evidence,  but  by  appropriate  instructions  to  the  jury  from 
the  court,  requested  in  writing  by  the  defendant.  Where  the 
evidence  of  the  plaintifi  fails  to  make  a  prima  facie  case,  the 
motion  to  exclude  would  be  proper,  and  this  upon  the  idea  of 
its  immateriality.  But  to  have  sustained  the  motion  in  the 
present  case,  where  a  prima  facie  case  as  alleged  in  the  com- 
plaint was  shown,  upon  the  theory  that  the  plaintifl's  evi- 
dence also  sustained  the  defendant's  plea  of  contributory 
negligence,  would  have  been  to  take  from  the  jury  the  right 
to  pass  on  the  credibility  of  the  testimony,  which  the  plain- 
tiff was  entitled  to  have  done.  Smith  v.  Kaufman,  loo  Ala. 
410,  14  South.  III. 

There  were  other  objections  to  the  introduction  of  evidence 
than  those  we  have  heretofore  adverted  to,  and  exceptions 
reserved  to  the  rulings  of  the  court,  but  it  would  unduly  and 
unnecessarily  extend  this  opinion  to  discuss  them  in  detail. 
We  have  examined  and  considered  these  exceptions,  and  we 
do  not  find  that  any  reversible  error  was  committed. 

The  court  gave  several  charges  requested  in  writing  by  the 
plaintiff.  The  appellant  assigns  as  error  the  giving  of  these 
several  charges  jointly  in  one  assignment.  Of  course,  each 
and  every  one  of  these  given  charges  must  be  bad  to  sustain 
the  assignment;  in  other  words,  if  any  one  of  them  was 
properly  given,  the  assignment  of  error  will  avail  nothing. 
The  first  of  these  given  charges  was  as  follows:  ''The  court 
charges  the  jury  that  there  are  eight  counts  in  the  complaint, 
each  one  being  in  the  nature  of  a  separate  suit;  and  if  the 
plaintiff  has  proven  any  one  of  his  counts  he  is  entitled  to 
recover,  unless  the  defendant  has  established  some  of  the 
defenses  pleaded  thereto."  This  charge  correctly  states  the 
law,  and  the  giving  of  it  was  free  from  error.  The  next 
given  charge  included  in  the  assignment  was  as  follows: 
''The  court  charges  the  jury  that  the  burden  of  proving  Con- 
tributory negligence  rests  upon  the  defendant."  No  fault 
is  to  be  found  in  this  charge,  and  the  giving  of  it  was  like- 
wise free  from  error.  It  follows,  therefore,  that  the  assign- 
ment, being  bad  as  to  these  charges,  must  fail  altogether. 
The  assignment  of  error  as  to  charges  refused  to  the  defend- 
ant was  also  joint,  and,  for  the  same  reasons  stated  above, 
unless  all  of  the  charges  included  in  the  assignment  should 
have  been  given,  the  assignment  is  unavailing.  The  first  one 
of  the  refused  charges  was  the  general  affirmative  charge  to 
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find  for  the  defeadaot.  This  charge  can  never  be  given  when 
there  is  a  material  conflict  in  the  evidence,  or  when  the  evi- 
dence is  snch  as  to  afford  reasonable  inference  of  the  exist- 
ence of  any  facts  or  fact  unfavorable  to  a  right  of  recovery 
by  the  party  asking  it.  Without  undertaking  to  rehearse  the 
testimony  in  the  case,  it  is  suflBcient  to  say  that  the  evidence 
was  not  free  from  conflict,  and  unquestionably  afforded  rea- 
sonable inference  to  be  drawn  by  the  jury  unfavorable  to  the 
right  of  the  defendant  to  a  verdict  in  its  favor.  There  was 
no  error  in  the  refusal  of  the  charge,  and  it  follows  that  this 
assignment,  being  joint,  like  the  other  one,  must  fail. 

Remarks  of  counsel  for  plaintiff  made  in  argument  before 
the  jury,  and  to  which  objection  was  made  and  exceptions 
reserved  to  the  court's  ruling  on  the  objection,  while  not  to 
be  commended,  were  not  such  as  should  work  a  reversal  of 
the  cause  for  the  refusal  of  the  trial  court  to  arrest  the  same. 
The  remarks  objected  to  did  not  infringe  the  rule  laid  down 
by  this  court  in  the  case  of  Cross  v.  State,  68  Ala.  476,  484, 
where  it  is  said  that:  ''The  statement  must  be  made  as  of 
fact.  The  fact  stated  must  be  unsupported  by  any  evidence, 
must  be  pertinent  to  the  issue,  or  its  natural  tendency  must 
be  to  influence  the  finding  of  the  jury,  or  the  case  is  not 
brought  within  the  influence  of  this  rule." 

We  have  not  followed  counsel  in  a  consideration  of  some 
propositions  discussed  in  briefs,  for  the  reason  that  the  state 
of  the  record  and  the  disposition  of  a  number  of  assignments 
of  error  by  us  rendered  it  unnecessary  to  a  final  conclusion  of 
the  case.  We  find  no  reversible  error,  and  the  judgment  will 
be  affirmed. 

Affirmed. 


CHOCTAW,  OKI^AHOMA  &  GULF  RAILROAD  COMPANY,  PlflF. 
in  Err.,  v.  IrAURA  LOUISE  McDADE,  lyucy  W.  McDade,  and 
Kinney  McDade,  Def  ts.  in  Krr. 

(Submitted  October  14, 1903.    Decided  November  2, 1903.) 

[24  Sup.  Ct.  Rep.  24.] 

Killing  of  Brakaman — Cause  of  Death— Overhanging  Waterspout. 

The  question  whether  a  railroad  brakeman  was  killed  as  a  result  of  a 
collision  with  an  overhanging*  waterspout  on  a  water  tank  is  for  the 
jury,  where  there  was  evidence  that  when  last  seen  he  was  signaling  the 
engineer  from  his  post  on  a  car  of  more  than  average  height  and  width, 
where  he  would  be  likely  to  be  struck  by  the  spout  in  passing,  and  that 
shortly  thereafter  he  was  missed  form  the  train,  his  lantern  found  on 
the  car,  and  his  body  discovered  about  675  feet  beyond  the  tank,  with 
injuries  which  might  have  been  produced  by  a  collision  with  the  ob- 
struction. 

Same — Negligence — Proximity  of  Waterspout.* 

It  is  negligence  as  matter  of  law  for  a  railroad  company  to  maintain 

*See  foot-note  appended  to  Withee  v,  Somerset  Traction  Co.  (Me.), 
12  R.  R.  R.  46, 35  Am.  &  Bng.  R.  Cas.,  N.  S.,  46 ;  foot-note  appended  to 
Choctow,  etc.,  R.  Co.  v,  McDade  (U.  S.),  12  R.  R.  R.  26,  35  Am.  &  Kng, 
R.  Cas.,  N.  S.,  26. 
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an  iron  spout  so  attached  to  a  water  tank  as  to  be  a  constant  menace  to 
the  lives  and  limbs  of  brakemen  on  its  trains,  where  it  might  readilj 
have  been  so  constructed  and  hung  as  to  be  safe. 

Defective  Appliances — Assumption  of  Risk.f 

An  employee  assumes  the  risk  of  injury  from  defective  appliances 
furnished  by  his  employer  only  when  the  defect  is  known  to,  or  plainly 
observable  by,  the  employee. 

Assignments  of  Error. 

Assignments  of  error  as  to  the  admission  of  testimony  are  not  review- 
able on  writ  of  error  from  the  Supreme  Court  of  the  United  States- 
when  based  upon  exceptions  general  in  their  character. 

Evidence — Changed  Conditions. 

The  admission  of  testimony,  in  an  action  to  recover  damages  for  the 
death  of  a  railroad  brakeman,  alleged  to  be  the  result  of  a  collision 
with  an  overhanging  waterspout,  that  such  spout  was  so  reconstructed 
after  the  accident  as  to  be  farther  removed  from  passing  trains,  is  not 
error,  where  the  jury  are  told  that  such  change  had  no  other  bearing- 
upon  the  issues  involved  than  to  test  the  correctness  of  the  measure- 
ments o£Fered  in  evidence  by  the  railroad  company  to  show  that  the 
waterspout  did  not  constitute  danger  to  brakemen  on  passing  trains. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  to  review  a  judgment  which  afiBrmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western  District  of  Ten- 
nessee in  favor  of  plaintiff  in  an  action  to  recover  for  a  death 
by  wrongful  act.     Affirmed. 

See  same  case  below,  50  C.  C.  A.  591,  112  Fed.  888. 
The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.^  McLoud,  Geo.  B.  Peters,  E.  E.  Wright,  and 
C.  M.  Bryan  for  plaintiff  in  error. 

Messrs.  G.  T.  Fitzhugh  and  J.  H.  Watson  for  defendants 
in  error. 

MR.  JUSTICE  DAY  delivered  the  opinion  of  the  court: 
This  was  an  action  to  recover  for  the  death,  by  wrongful 
act,  of  John  I.  McDade,  an  employee  of  the  Choctaw^ 
Oklahoma,  &  Gulf  Railroad  Company.  The  plaintiff  re- 
covered a  judgment  in  the  circuit  court,  which  was  affirmed 
in  the  court  of  appeals.     50  C.  C.  A.  S9if  112  Fed.  888. 

There  was  evidence  tending  to  show  that  McDade,  a  brake- 
man  in  the  employ  of  the  company,  was  killed  on  the  night 
of  August  19,  1900,  while  engaged  in  the  discharge  of  his 
duties  as  head  brakeman  on  a  car  in  one  of  the  company's 
trains.  McDade  was  at  his  post  of  duty,  and,  when  last  seeo» 
was  transmitting  a  signal  from  the  conductor  to  the  engineer 
to  run  past  the  station  of  Goodwin,  Arkansas,  which  the  train 
was  then  approaching.  The  train  passed  Goodwin  at  a  rate 
of  from  20  to  25  miles  an   hour.     At   Goodwin  there  was  a 

t  As  to  contributory  negligence  and  assumption  of  risk  where  railroad 
employees  are  injured  by  reason  of  the  proximity  of  structures  near 
track,  see  foot-note  appended  to  Coles  v.  Union  Terminal  Ry.  Co.  (Iowa)» 
11  R.  R.  R.  392,  34  Am.  &  Eng.  R.  Cas.,  K.  S.,  392 ;  Hoffmeier  v.  Kansas 
City,  Lreavenworth  R.  Co.  (Kan.),  11  R.  R.  R.  207,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  207. 
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iwater  tank,  having  attached  thereto  an  iron  spout,  which, 
when  not  in  use,  hung  at  an  angle  from  the  side  of  the  tank. 
Shortly  after  passing  Goodwin,  McDade  was  missed  from  the 
train,  and,  upon  search  being  instituted,  his  lantern  was 
found  near  the  place  on  the  car  where  he  was  at  the  time  of 
giving  the  signal.  His  body  was  found  at  a  distance  of 
about  six  hundred  and  seventy-five  feet  beyond  the  Goodwin 
tank.  There  was  also  testimony  tending  to  show,  from  the 
location  of  the  waterspout  and  the  injuries  upon  the  head  and 
person  of  McDade,  that  he  was  killed  as  a  result  of  being 
struck  by  the  overhanging  spout.  The  car  upon  which  Mc- 
Dade was  engaged  at  the  time  of  the  injury  was  a  furniture 
car,  wider  and  higher  than  the  average  car,  and  of  such  size 
as  to  make  it  highly  dangerous  to  be  on  top  of  it  at  the 
place  it  was  necessary  to  be  when  giving  signals,  in  view  of 
the  fact  that  the  spout  cleared  the  car  by  less  than  the  height 
of  a  man  above  the  car  when  in  position  to  perform  the  duties 
required  of  him. 

There  was  no  eyewitness  as  to  the  exact  manner  of  the 
injury  to  McDade,  and  it  is  urged  that  the  court  below  should 
have  taken  the  case  from  the  jury  because  of  the  lack  of  testi- 
mony upon  this  point.  It  was  left  to  the  jury  under  proper 
instructions  to  find  whether  McDade  came  to  his  death  in 
the  manner  stated  in  the  declaration,  and  the  court  distinctly 
charged  that,  unless  satisfied  of  this,  there  could  be  no  ver- 
dict against  the  railroad  company.  While  the  evidence  was 
circumstantial,  it  was  ample,  in  our  opinion,  to  warrant  the 
submission  of  this  question  to  the  jury  under  the  instructions 
given.  Furniture  cars  like  the  one  on  which  McDade  was 
riding  were  received  and  transported  over  this  road.  There 
is  testimony  tending  to  show  that  a  proper  construction  of 
the  tank  and  appliances  required  the  spout  to  hang  vertically 
when  not  in  use,  and  other  testimony  to  the  effect  that,  when 
hung  in  this  manner,  it  would  be  di£Bcult,  if  not  impossible, 
for  the  fireman  to  pull  down  the  spout  in  taking  water,  and 
that  to  hang  it  at  an  angle  is,  at  least,  a  more  convenient 
method  of  adjustment.  Be  this  as  it  may,  the  testimony  makes 
it  clear  that  in  the  proper  construction  of  this  appliance  there 
is  no  necessity  of  bringing  it  so  near  to  the  car  as  to  endanger 
brakemen  working  thereon.  Whether  hung  at  an  angle  or 
not,  it  can  be  so  constructed  as  to  leave  such  space  between 
it  and  the  top  of  the  car  as  to  make  it  entirely  safe  for 
brakemen  in  passing.  The  testimony  makes  it  equally  clear 
that,  when  on  the  furniture  car,  McDade,  sitting  at  his  post, 
would  be  likely  to  be  struck  by  the  spout  in  passing.  It  is  un- 
doubtedly true  that  many  duties  required  of  employees  in  the 
transaction  of  the  business  to  be  carried  on  by  a  railroad 
company  are  necessarily  attended  with  danger,  and  can  only 
be  prosecuted  by  means  which  are  hazardous  and  dangerous 
to  those  who  see  fit  to  enter  into  such  employment.  Where 
no  necessity  exist,  as  in  the  present  case,  for  the  use  of  dan- 
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gerous  appliances,  and  where  it  is  a  matter  requiring  only 
due  skill  and  care  to  make  the  appliances  safe,  there  is  no 
reason  why  an  employee  should  be  subjected  to  dangers  wholly 
unnecessary  to  the  proper  operation  of  the  business  of  the 
employer.  Kelleher  v.  Milwaukee  &  N.  R.  Co.,  8o  Wis.  584, 
SoN.  W.  942;  Georgia  P.  R.  Co.  v.  Davis,  92  Ala.  300,  9 
So.  252;  I  Shearm  &  Redf.  Neg.  5th  Ed.  §  201,  and  cases 
cited. 

We  agree  with  the  circuit  court  of  appeals  in  afBrming  the 
instructions  upon  this  subject  given  by  Judge  Hammond  to 
the  jury,  in  which  he  said:  ''It  is  so  simple  a  task,  one  so 
devoid  of  all  exigencies  of  expense,  necessity,  or  conven- 
ience, so  free  of  any  consideration  of  skill,  except  that  of  the 
foot  rule,  and  so  entirely  destitute  of  any  element  of  choice 
or  selection,  that  not  to  make  such  a  construction  safe  for 
the  brakemen  on  the  trains  is  a  conviction  of  negligence.'* 

It  is  the  duty  of  a  railroad  company  to  use  due  care  to 
provide  a  reasonably  safe  place  and  safe  appliances  for  the 
use  of  workmen  in  its  employ.  It  is  obliged  to  use  ordinary 
care  to  provide  properly  constructed  roadbed,  structures,  and 
track  to  be  used  in  the  operation  of  the  road.  Union  P.  R. 
Co.  V.  O'Brien,  161  U.  S.  451,  40  L.  Ed.  766,  16  Sup.  Ct 
Rep.  618.  The  spout  might  readily  have  been  so  constructed 
and  hung  as  to  be  safe.  As  it  was  maintained,  it  was  a  con- 
stant menace  to  the  lives  and  limbs  of  employees  whose 
duties  required  them,  by  night  and  day,  to  pass  the  struc- 
ture. It  is  a  case  where  the  dangerous  structure  is  not 
justified  by  the  necessity  of  the  situation,  and  we  agree  with 
the  judgments  in  the  courts  below  that  its  maintenance  under 
the  circumstances  was  negligence  upon  the  part  of  the  rail- 
road company.  The  court,  having  left  to  the  jury  to  find  the 
fact  as  to  whether  McDade  was  killed  by  the  obstruction,  did 
not  err  in  giving  instruction  that  the  negligent  manner  in 
which  the  waterspout  wis  maintained  was,  of  itself,  a  con- 
viction of  negligence. 

The  court  left  to  the  jury  the  question  of  the  assumption  of 
risk  upon  the  part  of  McDade,  with  instructions  which  did  not 
permit  of  recovery  if  he  either  knew  of  the  danger  of  collision 
with  the  waterspout  or,  by  the  observance  of  ordinary  care 
upon  his  part,  ought  to  have  known  of  it.  The  servant 
assumes  the  risk  of  dangers  incident  to  the  business  of  the 
master,  but  not  of  the  latter's  negligence.  Hough  v.  Texas 
&  P.  R.  Co.,  100  U.  S.  213,  25  L.  Ed.  612;  Wabash  R.  Co.  v. 
McDaniels,  107  U.  S.  454,  27  L.  Ed.  60$,  2  Sup.  Ct.  Rep. 
932 ;  Northern  P.  R.  Co.  v.  Herbert,  1 16  U.  S.  642,  29  L.  Ed. 
755,  6  Sup.  Ct.  Rep.  590;  Northern  P.  R.  Co.  v.  Babcock, 
154  U.  S.  190,  38  L.  Ed.  958.  14  Sup.  Ct.  Rep.  978.  The 
question  of  assumption  of  risk  is  quite  apart  from  that  of 
contributory  negligence.  The  servant  has  the  right  to 
assume  that  the  master  has  used  due  diligence  to  provide 
suitable  appliances  in  the  operation  of  his  business,  and  he 
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does  not  assume  the  risk  of  the  employer's  negligence  in  per- 
forming snch  duties.  The  employee  is  not  obliged  to  pass 
judgment  upon  the  employer's  methods  of  transacting  his 
business,  but  may  assume  that  reasonable  care  will  be  used  in 
furnishing  the  appliances  necessary  for  its  operation.  This 
rule  is  subject  to  the  exception  that  where  a  defect  is  known 
to  the  employee,  or  is  so  patent  as  to  be  readily  observed  by 
him,  he  cannot  continue  to  use  the  defective  apparatus  in  the 
face  of  knowledge  and  without  objection,  without  assuming 
the  hazard  incident  to  such  a  situation.  In  other  words,  if 
he  knows  of  a  defect,  or  it  is  so  plainly  observable  that  he 
may  be  presumed  to  know  of  it,  and  continues  in  the  master's 
employ  without  objection,  he  is  taken  to  have  made  his  elec- 
tion to  continue  in  the  employ  of  the  master,  notwithstand- 
ing the  defect,  and,  in  such  case,  cannot  recover.  The 
charge  of  the  court  upon  the  assumption  of  risk  was  more 
favorable  to  the  plaintiff  in  error  than  the  law  required,  as  it 
exonerated  the  railroad  company  from  fault  if,  in  the  exer- 
cise of  ordinary  care,  McDade  might  have  discovered  the 
danger.  Upon  this  question  the  true  test  is  not  in  the  exer- 
cise of  care  to  discover  dangers,  but  whether  the  defect  is 
known  or  plainly  observable  by  the  employee.  Texas  &  P. 
R.  Co.  V.  Archibald,  170  U.  S.  665,   42  L.  Ed.  1188,  18  Sup. 

ct.  Rep.  ^^7. 

There  was  testimony  tending  to  show  that  McDade  had 
been  over  the  part  of  the  road  where  the  Goodwin  tank  was 
situated  only  a  tew  times,  and  that  part  of  the  trips  were 
made  in  the  night  season,  and  also,  that  the  furniture  cars 
were  of  unusual  height  as  compared  with  those  generally  used 
in  the  transaction  of  the  business  of  the  company.  Neither 
the  assumption  of  risk  nor  the  contributoy  negligence  of  the 
plaintiff  below  was  so  plainly  evidence  as  to  require  the  jury 
to  be  instructed  to  find  against  the  plaintiff,  but,  under  the 
facts  disclosed,  these  matters  were  properly  left  to  the  de- 
termination of  the  jury. 

Numerous  exceptions  were  taken  to  the  refusal  of  the  court 
to  charge  in  certain  respects,  but,  as  the  charge  given  was 
proper  and  pertinent  to  the  facts  and  su£Bciently  comprehen- 
sive, it  was  not  error  to  refuse  such  requests.  The  assign- 
ments of  error  as  to  the  admission  of  testimony  were  nearly 
all  based  upon  exceptions,  general  in  their  character,  and, 
under  the  well-settled  rule,  not  reviewable  here.  Burton  v. 
I^risgs,  20  Wall.  12s,  22  L.  Ed.  299;  Noonan  v.  Caledonia 
Min.  Co.,  121  U.  S.  400,  .^o  L.  Ed.  1063,  7  Sup.  Ct.  Rep.  911; 
District  of  Columbia  v.  Woodbury,  136  U.  S.  462,  34  L.  Ed. 
476,  10  Sup.  Ct.  Rep.  990. 

The  one  of  most  gravity  is  as  to  the  admission  of  testimony 
to  show  that  after  the  accident  the  waterspout  at  Goodwin 
was  reconstructed  so  as  to  be  placed  at  a  point  farther  re- 
moved from  passing  trains.  Evidence  having  been  intro- 
duced by  the  railroad  company  to  show  by  measurements  that 
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the  waterspout  did  not  constitute  danger  to  brakemen  od 
passing  trains,  the  court  permitted  plaintiff  below  to  show 
that  changes  had  been  made  which  might  have  an  effect  upon 
the  subsequent  measurements  offered  in  evidence.  The  jury 
were  told  that  nothing  could  be  inferred  against  the  defend- 
ant company  by  reason  of  the  fact  that,  after  the  accident, 
such  reconstruction  of  the  spout  was  made,  and  that  such 
change  had  no  other  bearing  upon  the  issues  of  the  case  than 
to  enable  the  jury  to  ascertain  the  value  of  the  measurements 
offered  in  evidence. 

We  find  no  error  in  the  judgment  of  the  Circuit  Court  of 
Appeals,  and  it  is  afiBrmed. 


CRANE  V.  CHICAGO.  R.  I.  &  P.  R.  CO. 

(Supreme  Court  of  Iowa,  April  9,  1904.) 

[99  N.  W.  Rep.  169.] 

Duties  of  Mastor— Appliancet--Hiclden  Dangers.* 

It  is  the  duty  of  an  employer  to  furnish  his  employee  with  reasonably 
safe  appliances,  having:  in  mind  the  character  of  his  employment ;  and, 
where  the  use  of  any  appliance  involves  special  or  hidden  danger,  of 
which  the  employee  is  ig^norant,  it  is  the  duty  of  the  employer  to  advise 
him  respecting^  such  danger. 

Injury  to  Servant— Assumption  of  Risk— Deftsctive  Appliances.t 

Where  there  is  a  defect  in  a  proper  appliancet  or  a  dani^er  in  the  use 
thereof,  and  the  employee  is  advised  of  such  defect  or  dangler,  and  con- 
tinues to  make  use  of  the  appliance  without  complaint  or  protest,  al- 
thougfh  he  has  time  and  opportunity  to  make  the  same,  he  assumes  the 
risk  of  such  defect  or  dangler,  and  cannot  recover  in  the  event  of 
accident. 

Same — Negligence — Question  for  Jury. 

Where  a  railroad  permits  the  carriafre  in  its  eng'ine  cab  of  loose  fuses 
in  a  box  of  such  leng'th  as  to  permit  of  them  sliding  and  ignition,  and 
the  fuses  become  ignited,  filling  the  cab  with  fumes  and  causing  injury 
to  the  engineer,  the  question  of  the  railroad's  neg^ligrence  is  one  for  the 
jury. 

Same — Assumption  of  Risk. 

Where  an  engineer  knew  when  he  took  charge  of  the  engine  the  pre- 
cise condition  of  chemical  fuses  packed  loosely  in  a  box,  and  knew  that 
the  motion  of  the  engine  while  running  would  cause  the  loose  fuses  to 
slide  from  one  end  of  the  boxes  to  the  other,  and  nevertheless  con- 
tinued in  his  employment  for  months  without  complaint  or  protest,  he 
assumed  the  risk  of  an  ignition  of  the  fuses  which  filled  the  cab  with 
gases. 

Same — Contributory  Negligence. 

As  he  failed  to  adopt  any  pecautionary  measures,  such  as  packing* 
the  fuses  with  waste,  so  as  to  have  prevented  their  motion,  he  was  also 
guilty  of  contributory  negligence. 

*As  to  the  master's  duty  to  instruct  and  warn  employees,  see  foot- 
note appended  to  Gay's  Adm'r  v.  Southern  Ry.  Co.  (Va.),  8  R.  R.  R.  537, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  537. 

f  See  foot-note  appended  to  Carson  v.  Southern  Ry.  Co.  (S.  Car.),  12 
R.  R.  R.  337,  35  Am.  &  Kng.  R.  Cas.,  N.  S.,  337,  where  all  the  preced- 
ing authorities  in  this  series  are  collected. 
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Appeal  from  District  Court,  Polk  Coanty  ;sS.  F.  Frouty^ 
Judge. 

Action  to  recover  damages  for  a  personal  injury  occasioned, 
as  alleged,  by  the  negligence  of  defendant.  At  the  close  of 
the  evidence  for  plaintiff,  there  was  a  directed  verdict  in 
favor  of  defendant.     Flaintifi  appeals.     Affirmed. 

Ryan,  Ryan  &  Ryan,  for  appellant. 
Carroll  Wright  and  J.  I.  Dille,  for  appellee. 

BISHOF,  J.^  For  20  years  or  more  prior  to  the  time  of  the 
accident  of  which  he  complains,  plaintiff  had  been  a  locomo- 
tive engineer  in  the  employ  of  the  defendant  company.  For 
10  years  or  more  he  had  been  required,  in  common  with  other 
enginemen  in  the  employ  of  the  company,  to  carry  on  his 
engine  a  quantity  of  fuses,  to  be  used  as  necessity  might  re- 
quire in  giving  emergency  signals.  A  fuse  is  described  as 
being  a  tube  several  inches  in  length,  filled  with  chemical  sub- 
stances, and  capable,  when  ignited^  of  giving  off  different 
colored  lights.  One  end  of  the  tube  is  prepared  for  the  pur- 
pose of  ignition,  and  ignition  is  accomplished  by  friction. 
Until  desired  for  use»  a  cap  protects  the  end  thus  prepared. 
No  question  is  made  but  that  the  requirement  of  the  com-^ 
pany  was  a  reasonable  and  proper  one,  and  that  it  had  been 
acquiesced  in  by  plaintiff  without  complaint  or  protest  is 
conceded.  The  fuses  were  such  as  were  in  customary  use-, 
were  not  defective  in  construction,  and  it  is  not  pretended 
that,  in  themselves,  or  when  properly  handled,  they  were 
dangerous.  Plaintiff  says  he  was  familiar  with  the  use  of 
fuses,  and  knew  that  friction  only  was  required  to  produce 
ignition  when  once  the  cap  was  removed.  He  further  says 
that,  while  he  did  not  know  that  the  caps  would  come  off 
unaided,  he  did  know  that  if  a  cap  came  off,  and  turned 
around  and  rubbed  against  the  friction  end  of  the  fuse, 
ignition  would  follow.  The  engine  in  use  by  plaintiff  had 
been  operated  by  him  for  about  four  months  prior  to  the 
accident.  ^  When  he  took  charge  of  it,  he  made  an  examina- 
tion as  to  its  equipment,  and  this  in  response  to  a  rule  of 
the  company,  which  required  that  all  enginemen,  ''whose 
duty  shall  require  them  to  give  signals,  must  provide  them- 
selves with  the  proper  appliances,  and  keep  them  in  good 
order,  and  always  ready  for  immediate  use."  It  appears  that 
engineers  in  the  employ  of  the  company  carried  the  fuses  on 
their  engines  at  such  place  in  the  cab  or  on  the  tender,  and 
in  such  receptacle,  as  they  might  select.  On  the  engine 
taken  charge  of  by  plaintiff,  he  found  the  fuses  in  an  open 
box  fastened  up  in  the  cab  back  of  the  engineer's  seat,  and 
close  to  the  roof — the  long  way  of  the  box  being  crosswise  of 
the  cab.  ^  He  observed  that  the  fuses  were  laid  in  the  box 
loose,  without  packing,  and  that  they  were  about  two  inches 
shorter  than  the  box.  He  counted  them  and  returned  them 
to  the  box,  and,  not  having  occasion  to  use  any,  he  thereafter 
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paid  no  further  attention  to  them.  The  accident  occurred 
while  the  train  was  running  between  stations,  and  was  caused 
by  the  ignition  of  the  fuses  in  the  box,  whereby  the  cab  be- 
came filled  with  gases  and  fumes  arising  from  the  burning 
chemicals.  And  it  is  the  contention  of  plaintifi  that  he  was 
unable  to  escape;  that  he  was  compelled  to  breathe  such  gases 
and  fumes  into  his  lungs  in  greater  or  less  quantity,  making 
him  sick,  so  that  he  was  unable  to  continue  his  employment, 
and  permanently  impairing  his  health.  It  is  not  certainly 
known  what  was  the  immediate  cause  of  the  accident.  Plain- 
tifi says  that  at  the  time  it  occurred  his  engine  was  running 
about  65  miles  an  hour;  that  there  was  a  good  deal  of  side 
motion  to  the  swiftly  running  engine,  the  oscillation  being 
sufiBcient  at  times  to  throw  the  engineer  off  his  seat;  that 
the  fuses  would  have  been  agitated  and  moved  by  such 
motion.  It  is  most  probable  that  the  swaying  of  the  engine 
caused  the  loose  fuses  to  slide  from  one  end  of  the  box  to  the 
other,  that  in  the  course  thereof  the  protecting  caps  on  one 
or  inore  became  loose  and  worked  off,  and  that  the  subsequent 
sliding  caused  sufficient  friction  to  produce  ignition.  This 
conclusion  accords  with  the  view  taken  by  counsel  for  both 
parties.  Accepting  such  to  be  the  situation — and  the  whole 
case  is  comprehended  therein— we  are  brought  to  inquire 
vvhether  the  facts  appearing  make  out  a  case  of  actionable 
negligence,  as  charged,  against  the  defendant  company,  and, 
as  well,  whether  it  is  disclosed  from  such  facts  that  plaintiff 
was  himself  free  from  negligence  contributing  to  his  accident 
and  injury.  Turning  to  the  petition,  the  substance  of  the 
charge  of  negligence  relied  upon  is  that  the  fuses  were  left 
in  the  box  loose  and  unprotected,  and  with  no  packing  or 
other  device  to  hold  them  securely  in  place,  and,  further,  be- 
cause the  box  was  improperly  constructed,  being  longer  than 
the  fuses,  and  thus  admitting  of  friction  by  the  sliding  of  the 
fuses  therein.  That  it  was  the  duty  of  the  defendant  com- 
pany to  furnish  plaintiff  with  reasonably  safe  appliances  and 
instrumentalities,  having  in  mind  the  character  of  his  em- 
ployment, may  be  accepted  as  the  general  rule  of  law  by 
which  primarily  the  rights  of  the  parties  are  to  be  tested. 
And  where  the  use  of  any  appliance  or  instrumentality  in- 
volved special  or  hidden  danger,  of  which  the  employee  is 
ignorant,  or  is  unfamiliar  with,  it  is  the  duty  of  the  master  to 
advise  him  respecting  such  danger.  Turning  the  subject 
around,  if  defect  there  be  a  proper  appliance  or  instrumen- 
tality, or  if  there  be  danger  in  the  handling  or  in  the  use 
thereof,  and  the  employee  is  advised  in  advance  of  such  de- 
fect or  danger,  and  continues  to  carry  or  make  use  of  the 
appliance  or  instrumentality  without  complaint  or  protest, 
although  time  and  opportunity  is  afforded  him  so  to  do,  then, 
generally  speaking,  he  is  said  to  have  assumed  the  risk,  and 
he  cannot  recover  in  the  event  an  accident  does  occur.  So, 
too,   where    an  employee  is  called  upon  to  deal  with  an 
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appliance  or  instramentality,  and,  being  familiar  with  the 
use  thereof,  he  fails  to  exercise  due  care,  whereby  an  acci-^ 
dent  results,  he  may  not  recover  damages  occasioned  by  such 
accident,  because  involved  therein  is  negligence  on  his  own 
part.  The  foregoing  are  all  familiar  principles  of  law,  and 
require  no  citation  of  supporting  authority.  It  does  not 
appear  by  whom  the  box  in  the  cab  was  constructed  and 
put  in  place,  nor  does  it  appear  who  originally  placed  the 
fuses  in  such  box.  Construing  the  situation  most  favorably 
to  plaintiff,  we  are  bound  to  assume  that  such  was  done  by 
direction  of  the  defendant  company.  That  it  was  unsafe  to 
carry  loose  fuses  in  a  box,  of  such  length  as  to  permit  of  slid- 
ing and  possible  ignition,  hardly  admits  of  a  question.  Such 
being  the  facts,  negligence  on  the  part  of  the  defendant  com- 
pany may  very  well  have  been  predicated  thereon,  and  mani- 
festly the  question  was  a  proper  one  to  go  to  the  jury. 

But  conceding  the  negligence  of  defendant,  a  recovery  is 
not  authorized,  as  we  have  seen,  if  there  was  an  assumption 
of  the  risk  of  accident  by  plaintiff,  or  if  there  was  a  failure 
on  his  part  to  exercise  due  car.  And  these,  we  think,  appear 
from  the  record  before  us.  First  as  to  the  assumption  of  the 
risk.  Plaintiff  knew  when  he  took  charge  of  the  engine 
what  were  the  precise  conditions  respecting  the  box  and  the 
fuses  therein  contained.  He  knew  that  the  motion  of  the 
engine  while  running  would  cause  the  loose  fuses  in  the  box 
to  slide  from  one  end  thereof  to  the  other.  He  knew  the 
character  of  the  fuses,  and  what  was  the  probable  consequence 
of  the  sliding  motion.  Accordingly,  he  was  made  fully  aware 
of  the  condition  involving  negligence  on  the  part  of  defend- 
ant, and  for  months  he  continued  in  his  employment  without 
complaint  or  protest.  '^The  principle  is  that,  where  the 
servant  has  as  good  an  opportunity  as  the  master  to  ascer- 
tain and  avoid  the  danger  for  himself,  he  will  have  no  recourse 
against  the  master  in  case  he  is  injured  thereby,  and  he 
accepts  the  employment  upon  this  implied  condition."  Such 
is  the  general  rule  as  applied  to  cases  of  the  character  of  the 
one  before  us.  Buswell  on  Personal  Injuries,  p.  456.  See, 
also,  Koontz  v.  Railway,  65  Iowa,  226,  21  N.  W.  577,  54  Am. 
Rep.  5;  McKee  v.  Railway,  83  Iowa,  616,  50  N.  W.  209,  13 
L.  R.  A.  817;  Trcka  V.  Railway,  100  Iowa,  205,  69  N.  W. 
422;  Stockwell  V.  Railway,  106  Iowa,  63,  75  N.  W.  66$. 

Contributory  negligence  on  the  part  of  the  plaintiff  is 
apparent  from  the  fact  that,  notwithstanding  his  knowledge 
of  the  negligent  condition  alleged,  and  that  danger  was  to  be 
apprehended  therefrom,  and  notwithstanding  it  was  made  his 
duty,  by  a  rule  of  the  company,  to  keep  the  fuses  ''in  good 
order  and  always  ready  for  immediate  use,"  he  wholly  failed 
and  neglected  for  months  to  adopt  any  measure  or  take  any 
steps  to  guard  against  accident  or  to  protect  himself  from  dan- 
ger. He  says  his  cab  was  supplied  with  waste,  and  that  he 
could  have  easily  packed  the  fuses  therewith,  and  thus  have 
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prevented  motion  being  communicated  thereto.  To  have 
adopted  sach  simple  precaution  would  have  made  the  acci- 
dent impossible.  Having  knowledge  of  the  conditions  out  of 
which  the  danger  arose,  and  being  charged  with  a  duty,  his 
failure  to  adopt  any  precautionary  measure  was  negligence, 
such  as  to  bar  a  recovery.  It  follows  that  an  instructed  ver- 
dict was  warranted,  and  the  judgment  is  affirmed. 


ROGERS  V.  CLEVELAND,  C,  C.  ft  ST.  L.  RY.  Co. 

(Supreme  Court  of  IllinoU,  June  23, 1904.) 

[71  N.  E.  Rep.  850.] 

Death  of  Fireman— Obstruction  on  Tracic— Duty  to  Warn  Servant — 
Question  for  Jury.* 
In  an  action  against  a  railroad  company  for  the  death  of  a  fireman, 
alleged  to  haye  been  canaed  by  negligence  of  defendant  in  failing  to 
warn  deceased  that  a  car  obstructed  the  traclc  at  a  siding,  and  in  fail- 
ing to  display  a  danger  signal  at  that  place,  evidence  held  to  require 
submission  to  the  jury  of  the  issue  of  defendant's  negligence  in  those 
respects. 

Non-assignable  Duties— Duty  to  Warn  Servant. 

The  duty  of  a  master  to  warn  a  servant  of  danger  cannot  be  delegated 
to  a  fellow  servant,  so  as  to  absolve  the  master  from  liability  for  injury 
resulting  from  failure  to  communicate  the  warning. 

Error  to  Appellate  Coart,  Fourth  District. 

Action  by  Susan  D.  Rogers,  as  administratrix  of  Nathan 
L.  Rogers,  deceased,  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
of  the  Appellate  Court  (109  111.  App.  494),  affirming  a  judg- 
ment for  defendant,  plainti£f  brings  error.    .Reversed. 

Lands  &  Kolb,  for  plaintiff  in  error. 
C.  S.  Conger,  for  defendant  in  error. 

WILKIN,  J.  Plaintiff  in  error  sued  out  this  writ  to  re- 
verse a  judgment  of  the  Appellate  Court  for  the  Fourth  Dis- 
trict, affirming  a  judgment  against  her  for  the  costs  of  a  suit 
by  her  against  the  defendant  in  error.  She  brought  her 
action  on  the  case  in  the  circuit  court  of  Wabash  county 
against  the  defendant  for  wrongfully  causing  the  death  of  her 
husband,  Nathan  L.  Rogers.  At  the  close  of  all  the  evidence 
the  jury  were  peremptorily  instructed  to  return  a  verdict 
for  the  defendant,  which  being  done,  judgment  was  entered 
against  the  plaintiff  for  costs  of  suit,  and  that  judgment  has 
been  affirmed  by  the  Appellate  Court. 

*As  to  the  master's  duty  to  instruct  and  warn  inexperienced  and 
Ignorant  employees,  see  foot-notes  appended  to  Central  of  Greorgia  Ry. 
Co.  V,  McClifford  (Ga.)f  11  R.  R.  R.  457,  34  Am.  &  Eng.  R.  Cas.,  N.  S., 
457. 

t As  to  the  master's  duty  to  warn  and  instruct  servants,  see  foot-note 
appended  to  McMillan  v.  Grand  Trunk  Ry.  Co.  (C.  C.  A.),  12  R.  R.  R. 
712,  36  Am.  A  Eng.  R.  Cas.,  N.  8.,  712. 
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There  is  no  substantial  controversy  between  the  parties  as 
to  the  facts.  The  deceased  was  killed  at  Carmi  shortly  after 
2  o'clock  in  the  morning  of  April  s»  1902.  At  the  place  of 
the  accident  there  were  two  railroad  tracks,  known  as  the 
^'passing  track"  and  the  ''stock  track,"  which  were  used 
jointly  by  the  defendant  and  the  Louisville  &  Nashville  Rail- 
road Company.  On  the  morning  preceding  the  accident 
the  defendant  placed  two  empty  stock  cars  upon  the  stock 
track  in  position  to  be  loaded.  Later  in  the  day  the  Louis- 
ville &  Nashville  placed  on  the  west  end  of  that  track  one  of 
its  cars,  No.  5,596,  and  in  doing  so  moved  the  two  stock  cars 
east  beyond  the  stock  chute,  where  they  were  to  be  loaded. 
When  the  stock  men  got  ready  to  load  their  cars,  they  notified 
the  agent  of  the  defendant  of  this  fact,  and  requested  him  to 
have  the  cars  again  placed  in  position;  but  he  neglected  or 
refused  to  do  so,  and  about  4  o'clock  in  the  afternoon  they 
themselves  pushed  the  stock  cars  back  to  the  chute,  in  order 
to  load  their  stock,  in  doing  which  they  pushed  car  No.  5,596 
west  to  a  point  where  it  obstructed  the  passing  track.  After 
the  stock  cars  were  loaded  they  were  left  opposite  the  chute, 
and  car  No.  5,596  left  so  as  to  still  obstruct  the  passing  track. 
The  defendant  had  been  notified,  through  its  agent,  that  the 
car  had  been  placed  upon  the  stock  track,  but  had  no  actual 
notice  that  it  obstructed  the  passing  track  until  about  11 
o'clock  p.  m.  of  that  day,  when  its  agent  went  into  the  yards 
to  seal  the  stock  cars,  and  then  discovered  the  obstruction, 
and  immediately  telegraphed  the  fact  to  the  train  dispatcher 
of  defendant  at  Mt.  Carmel,  who  thereupon,  through  the 
operator  at  Harrisburg,  a  station  south  of  Carmi,  notified 
the  conductor  of  a  freight  train  coming  north,  on  which 
Rogers  was  fireman,  that  a  car  blocked  the  track  at  Carmi, 
to  govern  his  train  accordingly,  and,  upon  reaching  there, 
to  remove  the  obstruction.  That  message  was  delivered  to 
the  conductor  upon  the  arrival  of  his  train  at  Harrisburg 
about  midnight,  and  tne  train  proceeded  north,  arriving  at 
Carmi  at  15  minutes  after  2  o'clock  on  the  morning  of  the 
5th.  It  was  stopped  some  distance  south  of  the  obstruction, 
where  the  engine  was  detached  and  run  up  to  within  about 
40  feet  of  the  obstructing  car.  The  brakeman  threw  the 
switch  to  allow  it  to  run  onto  the  passing  track.  The  de- 
ceased was  at  his  place  on  the  left  side  of  the  engine,  looking 
out  of  the  cab  window  for  signals  from  the  head  brakeman. 
After  the  switch  had  been  thrown,  the  engineer  asked  de- 
ceased if  everything  was  ready,  and  he  replied,  ''Go  ahead.'* 
The  engineer  opened  the  throttle,  and  moved  up  about  one 
revolution  of  the  wheels,  when  he  heard  a  brushing  noise. 
He  immediately  called  to  Rogers,  and,  receiving  no  answer, 
stopped  the  engine  and  went  over  to  him.  He  found  his 
head  crushed  between  the  widow  and  the  obstructing  car, 
which  caused  his  death  almost  immediately. 

The  only  evidence  in  the  record  as  to  notice  to  the  train 
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crew,  of  which  the  deceased  was  fireman,  was  as  follows :  The 
conductor  testified  that  he  got  an  order  at  HarrisbDrg  from 
the  train  dispatcher,  as  follows:  ''96.  Understand  men  load- 
ing stock  at  Carmi  let  car  run  down,  blocking  west  end  of 
passing  track.  Please  be  governed,  and  clear  it.  E.  A.  T." 
Train  orders  always  come  in  duplicate;  special  orders  do 
not.  E.  A.  Tulong,  dispatcher  at  Mt.  Carmel,  testified: 
''About  II  p.  m.,  April  4th,  message  reached  our  ofBce  stating^ 
in  substance,  that  men  loading  stock  at  Carmi  had  left  a  car 
blocking  west  end  of  passing  track.  In  five  minutes  there- 
after I  sent  to  Harrisburg  a  message,  as  follows:  [Repeating 
the  dispatch  as  testified  to  by  the  conductor.]  All  orders  for 
movements  of  trains  are  in  duplicate,  but  notice  to  trainmen 
of  danger  is  not  duplicated.  I  know  what  the  general  custom 
is  in  regard  to  giving  notice  to  trainmen  of  danger.  *  *  * 
It  is  the  general  custom  to  give  notice,  but  not  in  duplicate, 
to  the  conductor  of  the  train  only,  and  it  is  his  duty  to  notify 
the  rest  of  the  trainmen  of  the  danger."  Thomas  Reynolds^ 
superintendent  of  the  defendant,  testified  that  the  general 
custom  in  regard  to  giving  trainmen  notice  of  dangerous 
obstructions  on  the  line  of  the  road  was  ''to  give  but  a  single 
notice  to  conductors,  and  to  no  other  of  the  trainmen.  It  is 
the  conductor's  duty  to  give  notice  to  train  crew."  There  is 
in  this  record  an  entire  absence  of  proof  that  the  conductor  of 
the  freight  train  informed  the  engineer  or  the  deceased  of  the 
receipt  of  the  dispatch  at  Harrisburg,  or  that  either  of  them 
had  any  warning  whatever  of  the  obstruction.  Neither 
is  it  claimed  that  the  general  custom  spoken  of  by  the 
train  dispatcher  and  superintendent  of  giving  "but  a  single 
notice  to  conductors  and  to  no  other  of  the  train  men"  was 
known  to  the  deceased. 

The  principal  ground  of  reversal  relied  upon  is  that  the 
trial  court  erred  in  instructing  the  jury  to  find  for  the  defend- 
ant. We  do  not  understand  it  to  be  denied  that  the  car  No. 
5,596  was  an  obstruction  to  the  safe  use  of  the  passing  track, 
and  that  the  company  had  such  knowledge  of  that  fact  as  to 
require  of  it  notice  or  warning  to  its  employees  who  were  re- 
quired to  use  that  track;  and  so  the  material  question  on  this 
branch  of  the  case  is,  did  the  defendant  discharge  that  duty 
in  such  a  manner  as  that  it  can  be  said,  as  a  matter  of  law,  it 
used  reasonable  diligence  to  notify  the  deceased  of  the  dan- 
ger? A  railroad  company  owes  the  duty  to  its  employees 
operating  its  trains  to  use  reasonable  care  and  diligence  to 
provide  a  safe  track  on  which  to  run  its  trains  and  to  main- 
tain the  same  free  from  obstruction.  "Where  the  obstruction 
on  or  near  the  track  is  not  placed  there  by  the  employer,  then 
there  is  no  breach  of  the  employer's  duty,  unless  it  is  affirma- 
tively shown  that  the  employer  was  guilty  of  negligence  in 
not  removing  the  obstruction,  or  was  guilty  of  negligence  in 
not  warning  the  employee."  3  Elliott  on  Railroads,  p.  2000, 
§  1269.     Here  we  think  there  was  such  affirmative  proof  of 
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tfae  defendant's  net^ligence  in  not  warning  the  deceased  of 
the  obstruction  which  caused  his  death.  Other  questions, 
such  as  whether  or  not  he  was  himself  in  the  exercise  of  due 
care  for  bis  own  safety,  and  whether  or  not  he  did  see  or 
could  have  seen  the  obstructing  car,  etc.,  were  controverted 
questions  of  fact;  and  so,  unless  it  can  be  said,  as  a  matter  of 
law;  that  the  defendant  used  reasonable  care  and  diligence  to 
notify  the  deceased  of  the  dangerous  condition  of  the  track 
at  the  point  of  the  accident,  it  was  error  to  direct  the  jury 
peremptorily  to  return  a  verdict  for  the  defendant. 

As  we  understand  the  argument  of  counsel  for  the  defend- 
ant in  error,  the  contention  is  that  when  the  train  dispatcher 
was  notified  of  the  existence  of  the  obstruction,  and  promptly 
informed  the  conductor  of  the  freight  train  upon  which  the 
deceased  was  a  fireman,  the  company  had  discharged  its  legal 
duty  to  the  train  crew,  and  that  the  negligence  of  the  con- 
ductor in  failing  to  communicate  that  information  to  the  fire- 
man, Rogers,  was  the  negligence  of  a  fellow  servant,  for  the 
consequences  of  which  the  company  cannot  be  held  liable, 
and  hence  a  considerable  portion  Of  the  argument  on  either 
side  is  devoted  to  the  question  whether  or  not  the  conductor 
of  the  train  occupied  the  position  of  a  vice  principal  to  the 
company,  or  was  only  a  fellow  servant  of  the  deceased.  If 
the  case  turned  upon  the  solution  of  that  question,  it  would 
be  easy  of  disposition;  the  rule  being  well  settled  in  this  state 
that  the  different  members  of  a  train  crew,  including  the 
conductor,  are,  generally  speaking  fellow  servants.  But  we 
are  here  confronted  with  a  rule  of  law,  applicable  to  the  facts 
of  this  case  and  binding  upon  the  defendant  company,  in  no 
way  affected  or  controlled  by  the  fact  that  the  conductor  and 
the  deceased  were,  at  the  time,  fellow  servants,  and  that 
the  death  of  the  latter  was  the  result  of  the  negligence  of  the 
former.  When  the  defendant  received  information  of  the 
obstruction,  it  became  its  duty  to  use  reasonable  diligence  to 
warn  the  deceased  of  the  danger;  and  that  duty  was  one 
which  it  could  not  relieve  itself  of  by  directing  his  fellow 
servant  to  perform  it.  It  being  a  duty  owing  by  the  master 
to  the  servant,  it  could  not  delegate  that  duty  to  another, 
even  though  a  fellow  servant  of  the  deceased,  and  absolve 
itself  from  liability  for  the  injury  resulting  in  consequence  of 
the  failure  to  communicate  knowledge  to  deceased  of  the  in- 
creased hazard.  Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
242,  32  N.  E.  285,  18  L.  R.  A.  215.  In  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Avery,  109  111.  314,  it  was  said  by 
this  court  (page  322):  ''The  negligence  of  fellow  servants  is 
one  of  the  ordinary  perils  of  the  service  which  one  takes  the 
hazard  of  in  entering  into  any  employment,  but  the  master's 
own  duty  to  the  servant  is  always  to  be  performed.  The 
neglect  of  that  duty  is  not  a  peril  which  the  servant  assumes, 
and  where  the  performance  of  that  duty  is  devolved  upon  a 
fellow  servant  the  master's  liability  in  respect  thereof  still 
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remains."  In  Chicago  &  Eastern  Illinois  Railroad  Co.  ▼. 
Kneirim,  152  111.  458,  39  N.  E.  324,  43  Am.  St.  Rep.  259,  we 
again  said  (page  461,  152  111.,  page  325,  39  N.  E.,  43  Am.  St. 
Rep.  259):  ''It  is  the  duty  of  the  company  to  exercise  rea- 
sonable and  ordinary  care  and  diligence  in  providing  and 
keeping  in  repair  reasonably  safe  machinery  and  appliances 
for  the  use  of  its  servants;  and  this  is  a  continuing  doty,  re- 
quiring the  company  to  exercise  reasonable  diligence  and  care 
in  supervision  and  inspection.  The  delegation  of  that  duty 
to  an  employee  does  not  relieve  the  company  from  liability 
because  of  the  negligence  of  that  employee  in  the  discharge  of 
that  duty."  See,  also,  Mobile  &  Ohio  Railroad  Co.  v.  God- 
frey! ISS  III-  789  39  N.  E.  590;  Hess  v.  Rosenthal,  160  111. 
621,  43  N.  E.  743.  In  the  still  later  case  of  Chicago  &  Alton 
Railroad  Co.  v.  Eaton,  194  111.  4f  i.  62  N.  E.  784,  88  Am.  St. 
Rep.  161,  which  was  an  action,  like  this,  to  recover  for  the 
death  of  the  plaintiff's  husband,  an  engineer,  caused  by  a  rail 
upon  the  track  on  which  he  was  running  having  been  removed 
without  warning  to  him,  we  used  the  following  language 
(page  44S,  194  III,  page  785,  62  N.  E.,  88  Am.  St.  Rep.  161): 
''It  was  the  duty  of  appellant  to  turnish  the  deceased  a  rea- 
sonably safe  track  uoon  which  to  operate  his  engine,  and  it 
could  not  delegate  that  duty.  Neither  could  it  delegate  the 
duty  of  notifying  the  deceased  that  the  rail  had  been  removed, 
so  as  to  absolve  itself  from  liability  for  a  failure  to  communi- 
cate such  information  to  the  deceased" — citing  authorities. 
''The  law  imposes  upon  the  master  certain  duties  which  con- 
cern the  safety  of  his  servants,  and  while  he  may,  of  course, 
delegate  the  duties  to  another,  his  doing  so  in  no  wise  affects 
his  responsibility  for  their  proper  performance.  If  one  serv- 
ant is  injured  by  reason  of  the  negligent  performance  of  one 
of  these  duties  by  another  servant,  to  whom  it  has  been  dele- 
gated by  the  master,  the  master  cannot  escape  liability  on  the 
ground  that  the  negligence  was  that  of  a  fellow  servant.  In 
other  words,  where  a  servant  is  intrusted  with  the  perform- 
ance of  one  of  the  master's  personal  duties,  he  is,  with  re- 
spect to  that  duty,  a  vice  principal  or  representative  of  the 
master,  who  will  be  liable  to  another  servant  for  the  negli- 
gent performance  by  the  vice  principal  of  the  delegated  per- 
sonal duty  to  the  same  extent  as  for  his  own  negligence."  12 
Am.  &  Eng.  Ency.  of  Law,  p.  946. 

It  is  clear  from  these  authorities,  and  none  are  cited  to  the 
contrary,  that  the  defendant  wholly  failed  to  prove  that  it 
performed  its  legal  duty  to  warn  plaintiff's  intestate  of 
the  known  obstruction  upon  the  passing  track  which  caused 
his  death.  We  are  also  of  the  opinion  that  whether  or  not  it 
was  the  duty  of  the  defendant,  under  the  circumstances  of 
the  case,  in  the  exercise  of  due  care,  to  warn  its  employees, 
exposed  to  the  danger  of  the  obstruction,  to  display  a  danger 
signal  at  the  place,  was  a  question  which  should  have  been 
submitted  to  the  jury.     On  the  whole  record,  it  seems  clear 
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to  US  that  the  trial  court  was  not  authorized  to  take  the  case 
from  the  jury,  but  should,  under  proper  instructions  as  to  the 
law,  have  submitted  the  questions  of  fact  to  it  for  determina- 
tion. The  judi^ments  of  the  circuit  and  Appellate  Courts  will 
accordingly  be  reversed,  and  the  cause  will  be  remanded  to 
the  circuit  court  for  another  trial. 
Reversed  and  remanded. 


KANSAS  CITY,  M.  &  B.  R.  CO.  v.  THORNHILL. 

(Supreme  Court  of  Alabama,  May  31,  1904.) 

[37  So.  Rep.  412.] 

Injury  to  Employee — Assumption  of  Risk.* 

An  employee  does  not  assume  perils  arising*  from  negligent  directions 
of  his  foreman . 

Same — Collision — Removing  Hand  Car  from  Tracic— Order  of  Fore* 
man.f 

In  an  action  by  a  section  hand  for  personal  injuries,  the  complaint 
alleged  that  plaintiff  and  others  were  operating  a  hand  car  under  the 
^lirection  of  the  foreman,  and  that  the  latter  negligently  caused  the  car 
to  run  around  a  curve,  where  it  was  met  by  a  locomotive,  and  that  the 
car  was  stopped  only  a  few  yards  in  front  of  the  locomotive,  whereupon 
the  foreman  negligently  ordered  plaintiff  and  others  to  remove  the  car, 
which  order  plaintiff,  being  bound  to  obey  and  not  having  time  to  ap- 
preciate the  danger,  attempted  to  execute,  when  he  was  struck  by  the 
engine  :  held^  that  the  complaint  did  not  show  upon  its  face  that  plain- 
tiff was  guilty  of  contributory  negligence. 

Issues — Pleading. 

In  an  action  against  a  railroad  company  for  injuries  to  a  section  hand, 
alleged  to  have  been  caused  by  a  negligent  direction  of  plaintiff's  fore- 
man to  remove  a  hand  car  from  the  track  in  front  of  an  approaching 
train,  a  plea  that  plaintiff  undertook  to  remove  the  car  from  the  track, 
well  knowing  that  the  train  was  so  close  that  it  could  not  have  been 
stopped  before  it  struck  the  car,  was  objectionable  as  presenting  a  false 
issue  ;  there  being  no  allegation  that  the  train  could  have  been  stopped. 

Harmless  Error. 

In  an  action  by  a  servant  for  personal  injuries,  refusal  to  allow  a  plea 
to  be  amended,  ao  as  to  charge  contributory  negligence,  was  harmless, 
where  two  other  pleas  fully  presented  that  defense. 

Pleading— Duplicity. 

In  an  action  by  a  servant  for  personal  injuries,  a  plea  setting  up  both 
assumption  of  risk  and  contributory  negligence  is  bad  for  duplicity. 

Contributory  Negligence — Question  for  Jury.f 

In  an  action  for  personal  injuries  to  a  section  hand,  received  while  he 
was  trying  to  remove  a  hand  car  from  the  track  in  front  of  an  approach- 
ing train,  in  obedience  to  orders  of  his  foreman,  evidence  held  to  justify 
aubmission  of  the  issue  of  plaintiff's  contributory  negligence  to  the  jury. 

Contributory  Negligence — Instruction  Not  Warranted  by  Facts. 

Plaintiff  and  other  section  hands  were  riding  on  a  hand  car  and  pass- 
ing through  a  cut,  when  they  met  a  train.  The  hand  car  was  stopped, 
and  the  men  got  off  ;  and  plaintiff   afterwards,  in  obedience  to  orders 

*See  foot-note  appended  to  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 
Walden  (Tex.) ,  2  R.  R.  R.  294,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  294. 

tSee  extensive  note  appended  to  Illinois  Cent.  R.  Co.  v.  Jones'  Adm'r 
<Ky.),  12  R.  R.  R.  372,  35  Am.   &  Eng.  R.  Cas.,  N.  S.,  372. 
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of  the  foreman,  attempted  to  remove  the  car  from  the  track,  and  was  in- 
jured while  so  doings :  held,  that  an  instruction  that  if,  by  the  ne^U- 
fi^ence  of  defendant,  plaintiff  was  suddenly  placed  in  a  position  of 
extreme  peril,  and  thereupon  performed  an  act.  which  under  the  cir- 
cumstances known  to  him  mig^ht  seem  proper,  but  which  to  those  know- 
ing* all  the  facts  and  having  time  to  consider  them  was  not  the  beat, 
he  was  not  guilty  of  contributory  negligence,  was  not  applicable  to  the 
facts. 

Contributory  Negligence— -Attempting  to  Remove  Hand  Car  from 
Track— rairure  to  Watch  Approaching  Train. 
Where  a  hand  car  on  which  a  section  crew  was  riding'  unexpectedly 
met  a  train,  and  one  of  the  section  hands  was  directed  by  the  foreman 
to  remove  the  hasd  car  from  the  track,  the  fact  that  he  did  not,  while 
doing  so,  watch  the  approaching  train,  did  not  show  contributory  neg-- 
lig^ence  as  a  matter  of  law. 

Measure  of  Damages— instruction. 

In  an  action  for  personal  injuries,  the  court  charged  that  the  measure 
of  damages  was  for  the  jury,  but  afterwards,  on  defendant's  exception, 
stated  that,  in  fixing  the  amount  of  damages,  they  might  consider  the 
evidence  as  to  physical  pain,  and  injury,  if  any,  to  the  health  of  the 
plaintiff,  but  that  the  verdict  must  not  exceed  the  amount  claimed  in 
the  complaint :  held  erroneous,  as  authorizing  an  award  of  any  amount 
less  than  that  claimed,  without  reference  to  the  damag-es  actually  sus- 
tained. 

Sharpe,  J.,  dissenting  as  to  measure  of  damages. 

Appeal  from  Law  and  Equity  Court,  Walker  County;  Pey- 
ton  Norvell,  Judge. 

Action  by  J.  A.  Tbornbill  against  tbe  Kansas  City,  Mempbis 
&  Birmingbam  Railroad  Company.  From  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Tbis  action  was  brougbt  by  tbe  appellee,  J.  A.  Tbornbill, 
against  tbe  Kansas  City,  Mempbis  &  Birmingbam  Railroad 
Company,  and  seeks  to  recover  $io,ooo  damages  for  personal 
injuries  alleged  to  bave  been  sustained  by  tbe  plaintiff,  and  to 
bave  resulted  from  tbe  negligence  of  tbe  defendant  or  of  its 
employees.  As  originally  filed  tbe  complaint  contained  tbree 
counts,  numbered  i»  2,  and  3.  Subsequently  by  amendment 
S  otber  counts  were  added,  designated  as  counts  A,  B,  C,  D, 
and  E.  Tbe  court  sustained  demurrers  to  counts  numbered 
I,  2,  and  3,  and  to  tbe  count  designated  E,  and  during  tbe 
trial  of  tbe  case,  after  tbe  introduction  of  the  evidence,  the 
court  gave  tbe  general  affirmative  charge  in  favor  of  tbe  de- 
fendant as  to  counts  designated  A,  C,  and  D.  It  is  therefore 
unnecessary  to  set  out  these  counts,  or  the  demurrers  in  refer- 
ence thereto.  After  the  demurrer  was  sustained  to  count 
numbered  i,  the  plaintiff  amended  said  count,  and  there  is 
presented,  among  other  questions,  for  review  on  tbe  present 
appeal,  the  rulings  of  the  court  upon  demurrers  to  count 
numbered  i  as  amended  and  count  designated  B. 

The  first  count,  as  amended,  was  in  words  and  figures  as 
follows:  ''(i)  The  plaintiff  claims  of  tbe  defendant,  a  cor- 
poration, ten  thousand  dollars,  for  that  heretofore,  on,  to  wit, 
the  23d  day  of  March,  1901,  the  defendant  was  operating, 
managing,  and  controlling  a  certain  railway,  known  as  tbe 
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Kansas  City»  Memphis  &  Birmingham  Railroad,  through 
Walker  county,  Ala. ;  that  said  defendant  was  running  cars 
for  the  transportation  of  freight  and  passengers  over  said 
road  in  Walker  county,  Ala.,  also  was  running  lever  or  hand 
cars,  for  the  purpose  of  keeping  said  road  in  repair;  that  on 
said  date  plaintiff  was  in  the  service  of  the  defendant  as  a 
laborer,  being  a  section  hand,  under  one  W.  F.  McAbee,  who 
was  foreman  and  in  the  employ  of  defendant;  that  on  said 
date,  while  said  McAbee  was  in  charge  of  a  certain  lever  or 
hand  car  and  the  plaintifi,  together  with  other  section  hands, 
the  said  McAbee  negligently  caused  said  car  to  be  run  down 
a  grade  into  a  cut,  around  a  curve,  about  one-half  mile  east 
from  the  Kansas  City,  Memphis  &  Birmingham  depot  at 
Jasper,  and  that  in  said  cut  and  curve  said  lever  car  and  sec- 
tion crew  were  met  by  a  west-bound  locomotive,  and  that  the 
lever  car  was  stopped  only  a  few  yards  in  front  of  the  said 
west-bound  locomotive,  whereupon  the  said  McAbee  negli- 
gently ordered  the  plaintifi  and  others  to  remove  said  lever 
car  from  the  track;  that  although  said  west-bound  train  was 
advancing,  yet  the  said  McAbee  negligently  and  recklessly 
ordered  said  plaintifi  to  remove  said  lever  car  from  the  track, 
which  order  the  plaintifi  was  bound  to  obey,  and  did  under- 
take to  obey,  but  without  having  time  to  understand  and 
realize  the  danger  in  so  obeying,  and  in  attempting  to  carry 
out  said  order  and  remove  said  lever  car  from  the  track,  he 
was  struck  by  the  engine  of  the  west-bound  train,  which  was 
being  run  by  the  servants  of  the  defendant,  and  his  legs,  hips» 
back,  head,  and  other  parts  of  the  body  were  so  bruised  and 
mangled  that  he  was  caused  to  sufier  great  mental  and  bodily 
pain,  and  has  been  forced  to  lose  a  great  deal  of  time;  and 
that  the  injuries  caused  by  the  said  accident  are  permanent, 
and  were  proximate  result  of  the  negligence  of  said  McAbee 
as  aforesaid — to  the  damage  of  the  plaintifi  in  the  sum  of 
$io,ooo."  Count  B,  after  averring  that  the  defendant  was 
operating  a  railroad,  etc.,  and  that  plaintifi  was  in  its  employ 
as  a  section  hand,  and  was  injured  while  so  employed  by 
being  struck  by  one  of  defendant's  engines,  then  alleges  the 
negligence  complained  of  as  follows:  '^ Plaintifi  alleges  that 
his  said  injuries  were  caused  by  the  negligence  of  W.  F.  Mc- 
Abee, a  person  in  the  employ  of  defendant,  to  whose  orders 
plaintifi  was  bound  to  conform  and  did  conform,  and  his  said 
injuries  resulted  from  his  so  conforming,  to  wit:  That  said 
W.  F.  McAbee  negligently  ordered  plaintifi  to  remove  the 
said  hand  car  from  the  track  in  front  of  a  rapidly  approach- 
ing train,  and  in  attempting  to  do  so  plaintiff  was  struck  and 
injured  aforesaid." 

To  the  first  count  of  the  complaint  as  amended  the  defend- 
ant demurred  upon  the  following  grounds:  ''(i)  For  that 
the  averments  of  said  first  count  as  amended  show  that  the 
plaintifi  was  guilty  of  negligence  which  proximately  con- 
tributed to  his  alleged  injuries,  in  this:  That  he  undertook  to 
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remove  the  hand  car  from  the  track  when  it  was  only  a  few 
yards  in  front  of  the  approaching  or  advancing  locomotive  or 
train.  (2)  For  that  the  danger  of  undertaking  to  remove  the 
hand  car  from  the  track  in  front  of  the  approaching  train 
was  so  obvious  that,  as  averred  in  the  count,  it  was  reckless- 
ness on  the  part  of  the  foreman  to  order  the  plaintifi  to  make 
such  removal,  and  in  the  face  of  such  obvious  danger  plain- 
tifi ought  not  to  have  undertaken  to  remove  the  same. 
(3)  The  averments  of  the  count  show  the  plaintiff  incurred 
the  risk  of  an  obvious  peril,  and  that  be  assumed  the  risk  of 
obeying  an  order  recklessly  given,  when  it  is  not  averred  that 
be  was  not  aware  of  or  he  did  not  know  the  facts  which  made 
said  order  a  reckless  order.  (4)  There  is  no  averment  of 
any  fact  or  facts  that  would  have  excused  the  plaintiff  from 
the  exercise  of  that  care  and  prudence,  to  avoid  his  alleged 
injury,  a  reasonably  prudent  man  would  have  exercised, 
under  circumstances  similar  to  those  by  which  plaintiff  was 
surrounded,  when  he  undertook  to  obey  the  alleged  order  of 
the  foreman.  (5)  The  averments  of  the  count  show  that  the 
plaintiff's  injuries  were  caused  proximately  by  the  negligence 
of  the  plaintiff  in  remaining  on  or  dangerously  near  the  track, 
after  and  when  a  reasonably  prudent  man  would  have  left  the 
track  and  desisted  from  the  effort  to  remove  the  hand  car  there- 
from." To  count  B  the  defendant  demurred  upon  the  follow- 
ing grounds:  ''(i)  For  that  it  appears  from  the  averments 
of  said  count  that  the  plaintiff's  own  negligence  proximately 
contributed  to  bis  alleged  injuries.  (2)  For  that  it  appears 
from  the  averments  of  said  count  that  the  plaintiff  assumed 
the  risk  of  obeying  the  order  alleged  to  have  been  given  to 
him  by  W.  F.  McAbee.  (3)  For  that  said  count  is  repugnant 
and  inconsistent,  in  this:  It  is  averred  that  plaintiff  was 
bound  to  conform  and  did  conform  to  an  order  alleged  to 
have  been  given  to  him  by  W.  F.  McAbee,  and  other  aver- 
ments in  said  count  show  that  plaintiff  was  not  bound  to  con- 
form to  or  obey  such  order.*' 

The  demurrers  to  count  No.  i  as  amended,  and  to  count 
B,  were  overruled.  Thereupon  the  defendant  pleaded  the 
general  issue  and  the  following  special  pleas:  ^'(2)  And  for 
further  answer  to  the  complaint,  and  each  count  thereof, 
separately  and  severally,  the  defendant  says  that  the  plain- 
tiff was  himself  guilty  of  negligence  which  proximately  con- 
tributed to  his  said  injuries,  and  that  his  said  negligence 
consisted  in  this,  to  wit:  That  the  plaintiff  was  upon  a  hand 
car  or  lever  car  going  in  an  opposite  direction  to  a  train 
drawn  by  a  locomotive  on  the  track  of  defendant,  and,  when 
the  car  and  the  locomotive  had  approached  each  other  to 
within  a  very  short  distance,  plaintiff  and  others  upon  the 
lever  car  stopped  the  same  and  got  off  of  it  safely,  and  after 
getting  off  of  it  plaintiff  negligently  returned  to  the  lever  car 
and  attempted  to  pull  it  from  the  track,  well  knowing  that 
the  said  locomotive  was  rapidly  approaching  when  he  took 
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bold  of  said  car.  (3)  And  for  a  further  answer  to  the  com- 
plaint, and  to  each  count  thereof,  separately  and  severally,  the 
defendant  says  that  the  plaintiff,  after  getting  off  of  said 
lever  car  and  getting  into  a  place  of  safety,  attempted  to 
cross  the  track  in  front  of  the  rapidly  moving  train,  well 
knowing  that  the  train  was  approaching  rapidly,  and  that  he 
was  thereby  guilty  of  negligence  which  proximately  con- 
tributed to  his  alleged  injuries.  (4)  And  for  a  further  answer 
to  the  complaint,  and  to  each  count  thereof,  separately  and 
severally,  the  defendant  says  that  the  plaintiff  undertook  to 
move  from  the  track  the  lever  car,  well  knowing  that  the 
locomotive  with  train  attached  was  rapidly  approach- 
ing, and  was,  at  the  time  he  took  hold  of  the  car, 
within  a  very  short  distance  of  him,  and  within  such 
a  short  distance  that  by  the  exercise  of  reasonable  care 
the  said  locomotive  could  not  have  been  stopped  before 
it  struck  said  lever  car,  whereby  defendant  says  that 
the  plaintiff  assumed  the  risk  of  undertaking  to  move  the  said 
car.  (5)  And  for  a  further  answer  to  the  said  complaint,  and 
each  coutit  thereof,  separately  and  severally,  the  defendant 
says  that  the  plaintiff  was  guilty  of  negligence  which  proxi- 
mately contributed  to  his  alleged  injuries,  and  the  defendant 
avers  that  such  contributory  negligence  consisted  in  this: 
The  plaintiff  negligently  went  upon  or  dangerously  near  to 
the  track  of  the  defendant  in  front  of  a  rapidly  approaching 
train,  and  was  there  struck.'' 

To  plea  numbered  2,  the  plaintiff  demurred  upon  the  fol- 
lowing grounds:  ''(i)  The  said  plea  fails  to  show  that  plain- 
tiff was  guilty  of  any  negligence  after  the  engineer  saw  him. 
(2)  The  said  plea  fails  to  show  plaintiff  was  guilty  of  any 
negligence  which  contributed  to  his  injury  after  the  engineer 
became  aware  of  his  perilous  condition.  (3)  The  said  plea  is 
no  answer  to  the  count  B  of  the  complaint,  in  that  it  fails  to 
show  that  the  danger  to  plaintiff  was  obvious  in  attempting 
to  pull  said  lever  car  from  the  track.  (4)  The  said  plea  is  no 
answer  to  count  B  of  the  complaint,  in  that  it  fails  to  show 
that  the  plaintiff  did  not  act  as  a  man  of  ordinary  prudence' 
in  attempting  to  pull  said  hand  car  from  the  track.  (5)  The 
said  plea  is  no  answer  to  count  No.  i  of  the  complaint,  in 
that  it  fails  to  show  that  plaintiff  was  negligent  in  executing 
the  order  of  said  McAbee.  (6)  The  said  plea  is  no  answer  to 
count  No.  I  of  the  complaint,  in  that  it  fails  to  show  that 
plaintiff's  conduct  in  attempting  to  execute  said  order  was 
not,  under  the  circumstances,  that  of  a  reasonably  prudent 
man."  To  pleas  numbered  3  and  s  the  plaintiff  demurred 
upon  the  following  grounds:  ''(i)  Said  plea  does  not  allege 
that  the  injury  was  the  proximate  result  of  the  acts  set  up  in 
said  plea.  (2)  Said  plea  does  not  allege  that  plaintiff's  in- 
jury was  caused  by  the  attempt  to  cross  the  track.  Said  plea 
does  not  deny,  nor  confess  and  avoid,  the  allegation3  of  count 
I  or  of  count  B.     (4)  Said  plea  does  not  state  facts  showing 
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that  plaintiff  took  a  position  of  obvions  peril  to  men  of  ordi- 
nary pradence."  To  plea  numbered  4  the  plaintiff  demurred 
upon  the  following  grounds:  ''(i)  Said  plea  does  not  allege 
that  the  locomotive  could  not  have  been  slowed  down  to  give 
plaintiff  time  to  remove  the  car  by  the  use  of  proper  prevent- 
ative means  at  the  command  of  the  engineer.  (2)  Said  plea 
does  not  allege  that  plaintiff  was  guilty  of  any  negligence  that 
contributed  proximately  to  his  injury.  (3)  Said  plea  does 
not  allege  that  plaintiff  caused  his  injury  by  reason  of  tak- 
ing hold  of  the  hand  car.  (4)  Said  plea  is  no  answer  to  the 
charge  that  plaintiff  name  to  his  injury  while  obeying  an 
order  that  he  was  bound  to  obey,  without  the  opportunity  of 
knowing  and  realizing  the  peril  of  so  obeying,  (s)  No  suffi- 
cient facts  are  stated  in  the  plea  to  show  that  plaintiff 
assumed  the  risk." 

The  court  overruled  the  demurrer  to  plea  No.  3,  but  sus- 
tained the  demurrers  to  pleas  numbered  2,  4«  and  5.  After 
this  ruling  the  defendant  amended  pleas  numbered  2  and  5 
by  inserting  the  word ''negligently,*' which  is  italicized  in 
said  pleas  as  copied  above.  The  defendant  then  also  asked 
leave  of  the  court  to  amend  its  special  plea  No.  4  by  adding, 
after  the  words  ''struck  said  lever  car,'*  the  following  words: 
"Defendant  avers  that  the  danger  to  plaintiff  in  undertaking 
to  remove  from  the  track  said  lever  car  was  so  great  that  a 
man  with  ordinary  prudence  would  not  have  voluntarily  in- 
curred it/'  The  court  refused  to  allow  this  amendment,  and 
to  this  ruling  the  defendant  duly  excepted.  The  cause  was 
tried  upon  issue  joined  on  said  pleas,  as  shown  above. 

The  evidence  introduced  on  the  trial  shows,  without  con- 
flict, in  substance,  that  on  the  morning  of  the  23d  of  March, 
1901,  the  plaintiff  was  hurt  about  li  miles  east  of  Jasper,  on 
the  defendant's  railroad;  that  at  the  time  he  was  hurt  he  was 
a  section  hand  on  said  railroad,  in  the  employment  of  the 
defendant,  and  McAbee  was  his  foreman;  that  he  was  hurt 
between  6  and  7  o'clock  in  the  morning;  that  he  and  other 
section  hands  under  McAbee,  and  McAbee  also,  were 
proceeding  east  on  a  hand  car  or  lever  car,  when 
they  saw  a  train  approaching  from  the  east  going  west; 
that  at  the  place  where  they  met  the  west-bound  train 
there  was  a  curve  and  cut,  the  cut  being  about  10 
feet  deep,  and  it  was  50  yards  through  it;  that  it  was 
downgrade  in  the  cut  going  west;  that  when  plaintiff 
and  those  on  the  hand  car  first  saw  the  approaching  train  it 
was  about  two  "telegraph  posts"  from  them,  the  distance 
between  the  post  being  differently  estimated  by  the  wit- 
nesses; that  when  they  saw  the  approaching  train  McAbee 
gave  orders  to  stop  the  hand  car,  and  they  did  stop  it,  and 
all  of  them  got  off  of  the  hand  car;  that  at  the  time  they  got 
off  the  hand  car  the  west-bound  train  was  very  near  to  the 
hand  car,  and  was  running  15  or  20  miles  an  hour;  that,  so 
soon  as  the  engineer  saw  the  hand  car  on  the  track,   he 
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applied  the  air  brakes  and  reversed  his  engine,  and  did  all 
he  conld  to  stop  his  train,  and  did  stop  his  train  a  few  car 
lengths  beyond  the  place  where  the  engine  struck  the  hand 
car  and  hit  the  plaintifi;  that  so  soon  as  the  hand  car  was 
stopped,  and  the  plaintifi  and  the  others  on  the  hand  car  got 
off,  instead  of  leaving  the  hand  car  on  the  track  and  seeking 
safety  by  flight,  the  plaintifi  and  some  of  the  other  hands  on 
the  car  attempted  to  get  the  hand  car  off  of  the  track,  and 
while  so  attempting  the  plaintifi  was  injured  by  being  struck 
by  the  engine,  or  by  being  struck  by  the  hand  car  propelled 
against  him  by  the  engine.  The  evidence  is  in  conflict  as  to 
whether  McAbee  ordered  the  plaintifi  and  the  other  section 
hands  to  take  the  car  ofi  the  track;  the  evidence  on  behalf  of 
the  plaintifi,  including  his  own,  tending  to  show  that  he  did 
give  the  order,  while  that  introduced  on  behalf  of  the  defend- 
ant tended  to  show  that  he  did  not  give  the  order.  The 
plaintifi's  own  testimony,  as  well  as  that  of  his  other  wit- 
nesses, shows  that  he  did  get  off  of  the  car  before  the  car 
was  struck  by  the  engine,  and  could  have  saved  himself,  as 
the  other  hands  with  him  saved  themselves,  by  running  up 
the  embankment. 

Among  the  several  portions  of  the  court's  general  charge, 
to  which  the  defendant  separately  excepted,  was  the  follow- 
ing: '^But  if,  from  the  evidence,  you  believe  that  by  the  neg- 
ligence of  the  defendant  the  plaintifi  was  placed  in  a  position 
in  which  he  was  suddenly  confronted  with  extreme  and  immi- 
nent peril,  necessitating  to  his  extrication  quick  decision 
and  action  on  his  part,  he  will  not  be  held  to  the  same  cor- 
rectness of  judgment  and  action  as  if  he  had  time  and  oppor- 
tunity to  fully  consider  the  situation  and  to  choose  the  best 
means  of  escaping  the  peril,  or,  in  other  words,  adopting  the 
formulation  of  a  principle  which  has  been  approved  by  the 
law,  where  by  the  negligence  of  the  defendant,  or  those  for 
whom  it  is  responsible,  the  plaintifi  has  been  suddenly  placed 
in  a  position  of  extreme  peril,  and  thereupon  does  and  act 
which,  under  the  circumstances  known  to  him,  you  might  rea- 
sonably think  proper,  but  which  those  who  have  a  knowledge 
of  all  the  facts,  and  time  to  consider  them,  were  able  to  see 
was  not  in  fact  the  best,  the  defendant  cannot  insist  that 
under  these  circumstances  the  plaintifi  has  been  guilty  of 
negligence.''  Among  the  many  charges  requested  by  the  de- 
fendant, and  to  the  court's  refusal  to  give  each  of  which  the 
defendant  separately  excepted,  was  the  following:  ''(N)  If 
the  jury  believe,  from  the  evidence,  that  the  hand  car  was 
stopped  within  150  yards  of  the  hand  car  from  the  approach* 
ing  engine  with  a  train  attached,  and  plaintifi  attempted  to 
remove  the  hand  car,  without  looking  to  see  how  close  the 
engine  was  approaching  to  the  hand  car  while  attempting  to 
remove  the  hand  car,  then  plaintifi  is  guilty  of  contributory 
negligence,  and  cannot  recover,  although  you   may  believe 
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that  W.  F.  McAbee,  foreman,   ordered  plaintiff  and  others 
to  remove  the  hand  car." 

The  other  facta  of  the  case  necessary  to  an  understandins 
of  the  decision  on  the  present  appeal  are  sufficiently  stated  in 
the  opinion. .  There  were  verdict  and  Judgment  in  favor  of 
the  plaintiff,  assessing  his  damages  at  $7, 500.  The  defendant 
appeals,  and  assigns  as  error  the  rulings  of  the  trial  court 
upon  the  pleadings,  and  the  other  many  rulings  of  the  trial 
court,  to  which  exceptions  were  reserved. 

Walker,  Tillman,  Campbell,  and  Walker,  for  appellant. 
Acuff  and  Acuff,  S.  Lacey,  and  Coleman  &   Bankhead,  for 
appellee. 

McCLELLAN,  C.  J.  The  assignments  of  demurrer  to  the 
first  count  of  the  complaint  do  not  go  to  the  sufficiency  of  its 
averments  in  respect  of  McAbee's  dominance  of  the  plaintiff 
in  the  service  of  the  defendant.  It  does  appear  by  the  count 
that  McAbee  was  the  foreman,  and  that  plaintiff  was  under 
him,  and  that  this  relation  between  them  existed  in  the  serv- 
ice of  the  defendant,  and,  further,  that  plaintiff  was  bound  to 
obey  the  alleged  negligent  order  of  McAbee.  If  it  were  sup- 
posed that  the  count  should  have  alleged  McAbee's  particular 
foremanship,  the  scope  of  it,  and  plaintiff's  relation  to  such 
foremanship,  or  that  the  count  should  have  averred  that 
plaintiff  was  ''bound  to  conform  and  did  conform  to"  Mc- 
Abee's orders,  the  demurrer  should  have  pointed  out  these 
defects. 

We  are  not  of  opinion  that  the  averments  of  count  i  show 
either  that  Thornhill,  the  plaintiff,  assumed  the  risk  incident 
to  attempted  obedience  of  McAbee's  order,  whereby  he  was 
injured,  or  that  he  was  guilty  of  negligence  contributing  to 
his  injury  in  attempting  to  obey  the  order.  The  first  proposi- 
tion, that  he  did  not  assume  such  risk,  is  satisfactorily  sup- 
ported by  the  reasoning  and  authority  of  the  case  of  Schroeder 
V.  Chicago  &  Alton  Railroad  Co.  (Mo.)  18  S.  W  1094*  iS  ^^ 
R.  A.  827.  Upon  the  other  question,  viz.,  whether  the  count 
shows  contributory  negligence  on  Thornhill's  part,  several 
considerations  are  pertinent.  In  the  first  place,  the  act  of 
McAbee  in  giving  the  order  and  the  attempt  of  Thornhill  to 
obey  it  are  not  to  be  judged,  in  respect  of  negligence  vel 
non,  by  the  same  standards.  McAbee  had  more  time  and 
better  opportunity  to  consider  whether  he  would  or  should 
give  the  order  than  Thornhill  had,  after  it  was  given,  to  de- 
termine whether  he  would  enter  upon  its  execution.  Then, 
too,  though  the  danger  of  attempting  to  obey  the  order  may 
be  conceded  to  be  shown  by  the  count  to  have  been  apparent 
to  Thornhill,  as  well  as  to  McAbee,  it  cannot  be  said  as 
matter  of  law  to  have  been  so  obvious  and  imminent  upon 
the  facts  averred  as  that  no  prudent  man  would  have  made 
the  attempt — according,  even  in  the  face  of  such  dan- 
ger,  something    to    ThornhiU's    duty    and    habit  of  obe- 
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dience;  sometbing  to  the  lack  of  time  for  bim  to  consider 
the  situation  and  to  determine  his  action  advisedly, 
especially  as  this  sudden  emergency  was  itself  the  product  of 
McAbee's  negligence;  something  to  his  probable  and  not  un- 
reasonable assumption  that  McAbee  would  seasonably  warn 
him  from  the  attempt;  and  yet  something  more  to  his  proba- 
ble belief  that  the  removal  of  the  car  from  the  track  was 
necessary  for  the  safety  of  the  trainmen,  a  consideration 
which  might  justify  his  making  and  persisting  in  the  attempt 
to  any  extent  short  of  rashness,  but  which,  we  apprehend, 
would  not  avail  to  acquit  McAbee  of  negligence  in  giving  the 
order,  for  whether  such  extreme  risk  should  be  take  to  save 
human  life  would  seem  to  be  a  question  personal  to  the  man 
who  is  to  take  or  to  avoid  it.  On  these  considerations  we 
are  come  to  the  conclusion  that  the  first  count  does  not  show 
that  the  plaintiff  was  guilty  of  contributory  negligence 
barring  &  recovery.  Louisville  &  Nashville  Railroad  Co.  v. 
Orr,  121  Ala.  489,  soo,  26  South.  35;  Southern  Ry.  Co.  v. 
Guyton,  122  Ala.  231,  25  South.  34;  Roll  v.  Northern- Central 
Ry.  Co.,  IS  Hun,  496;  Schroeder  v.  Chicago  &  A.  R.  R.  Co. 
(Mo.)  18  S.  W.  1094,  18  L.  R«  A.  827;  Stephens  v.  Hannibal 
&  St.  J.  R.  R.  Co.,  96  Mo.  207,  9  S.  W.  589,  9  Am.  St.  Rep. 
336. 

Some  of  the  foregoing  qonsiderations  apply  with  like  force 
and  effect  to  count  B,  and  lead  to  the  same  conclusion— -that 
that  count  is  not  open  to  the  objection  that  it  showed  con- 
tributory negligence  by  plaintiil.  We  attach  no  importance 
to  the  use  of  the  word  ''recklessly"  in  conjunction  with  the 
word  ''negligently,  in  characterizing  McAbee's  order,  in  the 
first  count,  nor  to  the  omission  of  that  word  from  count  B. 
It  would  no  more  follow,  on  the  facts  averred,  that  Thornhill 
was  reckless  because  of  the  averment  that  McAbee  was  reck- 
less, than  that  the  former  was  negligent  because  it  is  averred 
that  the  latter  was  negligent.  The  use  of  the  two  words 
may,  indeed,  be  taken  to  mean  only  negligence. — Kansas 
City,  Memphis  &  Brimingham  Railroad  Co.  v.  Crocker,  9$ 
Ala.  433,  II  South.  262. 

We  have  stated  our  opinion,  and  the  grounds  of  it,  to  the 
effect  that  plaintiff  was  not  necessarily  guilty  of  negligence 
in  bis  attempt  to  remove  the  hand  car,  for  that  he  knew  the 
train  was  near  and  approaching,  and  this  conclusion  covers 
also  the  action  of  the  court  in  sustaining  the  demurrer  to  the 
second  plea. 

Plea  4  presents  a  false  issue,  in  a  sense.  Tt  was  not  a  ques- 
tion whether  the  train  could  be  stopped  before  it  reached  the 
point  where  the  hand  car  was.  There  was  no  pretense  that 
it  could.  But  the  question  was  whether  there  was  such 
probability  or  possibility  of  removing  the  hand  car  from  the 
track  before  the  train  reached  that  point  as  justified  the 
attempt  to  remove  it.  For  the  rest,  what  is  said  of  plea  2 
applies  also  to  this  plea  and  to  plea  5. 
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Pleas  2  and  5  as  amended,  and  plea  3,  which  the  court  held 
good,  fully  presented  the  defense  of  contributory  negligence 
in  Thornhiirs  undertaking  to  remove  the  hand  car,  and  there- 
fore defen  lant  was  not  prejudiced  by  the  disallowance  of  its 
proposed  amendment  of  plea  4«  which  would  have  converted 
that  plea,  also,  into  one  of  contributory  negligence.  More- 
over, the  proposed  amendment  would  have  rendered  the  plea 
bad  for  duplicity,  had  it  been  otherwise  a  good  plea.  As 
amended  it  would  have  set  up  both  assumption  of  risk  and 
contributory  negligence.  And,  furthermore,  the  amendment 
was  properly  disallowed,  all  other  considerations  aside,  under 
section  33  of  the  *'Act  to  establish  the  Walker  county  law  and 
equity  court.''    Acts  1900-01,  p.  121. 

On  the  evidence  adduced  at  the  trial  Thornhill  was  not  in 
a  position  of  peril  to  himself  when  he  received  the  order  to 
remove  the  hand  car  from  the  track  and  determined  upon 
attempting  to  execute  that  order.  That  order  was  given 
after  the  hand  car  had  been  stopped,  and  after  Thornhill, 
along  with  the  other  members  of  the  crew,  had  got  ofi  of  it, 
and  when  he  and  they  were  standing  on  or  near  the  track 
about  the  car.  In  this  position  he  had  merely  to  step  aside 
to  avoid  all  danger  from  the  approaching  train.  The  train 
was  then  150  yards  away,  affording  ample  time  for  him  to  get 
entirely  out  of  all  danger  from  it.  That  he  could  do  so  was 
perfectly  obvious  to  the  perceptions  and  comprehension 
of  any  man  in  his  senses.  He  was  not  hurt  in  consequence 
of  being  at  that  time  in  that  position,  but  in  consequence  of 
going  and  remaining  on  the  track  in  an  effort  to  remove 
the  car  therefrom.  He  was  not  hurt  in  an  effort  to  extricate 
himself  from  peril,  but  in  an  effort  to  conserve  the  safety  of 
defendant's  property  and  trainmen.  He  was  not  put  to  a 
sudden  choice  of  means,  hurried  and  confused  the  while  by 
a  sense  of  his  own  peril,  to  save  himself,  but  only  to  a  sudden 
decision  whether  he  would  incur  the  risk  of  attempting  to 
obey  McAbee's  order  or  would  avoid  all  risk  by  disobeying  it. 
He  had  escaped  all  the  danger  to  himself  growing  out  of  Mc- 
Abee's negligence  in  running  the  hand  car  on  the  time  of  an 
approaching  train  going  in  the  opposite  direction  without 
safeguard  against  collision,  and  was  in  a  place  of  safety  in 
respect  of  such  threatened  collision.  From  this  point  of 
vantage,  he  entered  upon  a  course  involving  a  new  risk;  not 
the  risk  of  the  running  car  with  him  on  it  colliding  with  the 
train,  but  the  risk  of  removing  the  car  after  he  had  gotten 
clear  of  it.  The  'Moctrine,  fully  approved  by  this  court,  to 
the  general  effect  that  where  the  party  injured  was  suddenly 
placed  by  the  wrong  of  the  defendant  in  a  position  of  extreme 
and  imminent  peril,  necessitating  to  his  extrication  quick 
decision  and  action  on  his  part,  he  will  not  be  held  to  the 
same  correctness  of  judgment  and  action  as  if  he  had  time 
and  opportunity  to  fully  consider  the  situation  and  to  choose 
the  best  means  of  escaping  the  peril;  or,  in  other  words. 
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*  *  *  where  by  the  negligence  of  the  defendant,  or  those 
for  whom  he  is  responsible,  the  plaintiff  has  been  suddenly 
placed  in  a  position  of  extreme  peril,  and  thereupon  does  an 
act  which  under  the  circumstances  known  to  him  he  might 
reasonably  think  proper,  but  which  those  who  have  a  knowl- 
edge of  all  the  facts,  and  time  to  consider  them,  were  able  to 
see  was  not  in  fact  the  best,  the  defendant  cannot  insist  that 
under  the  circumstances  the  plaintiff  has  been  guilty  of  neg- 
ligence" (Woodward  Iron  Co.  v.  Andrews,  114  Ala.  243,  21 
South.  440),  does  not  apply  to  the  facts  of  this  case.  To  the 
contrary,  but  for  considerations  to  be  presently  adverted  to, 
the  principles  declared  in  Central  of  Georgia  Ry.  Co.  v. 
Foshee,  125  Ala.  199,  2x5,  216,  27  South.  1006,  loii,  would 
apply  to  the  case  at  bar.  It  was  there  said :  ''The  intestate, 
when  she  started  upon  the  act  [crossing  the  track  in  front  of 
an  approaching  train]  which  cost  her  her  life,  was  not  in  a 
position  of  peril,  extreme  or  otherwise.  She  was,  to  the  con- 
trary, in  an  absolutely  safe  position;  and  not  only  was  it  safe 
in  point  of  fact,  but  it  was  obviously  so  to  the  perception  and 
comprehension  of  any  ordinary  man.  Any  ordinary  man  or 
woman,  standing,  as  she  was,  by  the  side  of  the  track,  and 
out  of  the  way  of  the  approaching  locomotive,  when  she  saw 
the  train,  *  *  *  would  have  known  that  that  was  a  place 
of  safety,  and  would  have  had  no  hesitation  or  doubt  as  to 
the  propriety  of  remaining  there.  *  *  *  As  no  man  of 
ordinary  care  and  prudence  would  have  attempted  to  rush 
from  a  place  of  safety  across  the  track  in  front  of  this  locomo- 
tive, the  act  must  be  held  negligent  and  rash  on  the  part  of 
the  intestate.  It  is  of  no  consequence  that  she  was  panic- 
stricken,  and  hence  thought  she  was  in  danger,  and  that  that 
was  her  only  means  of  escape.  She  must  have  been  in  dan- 
ger, which  she  was  not;  and  she  must  have  reasonably 
thought  the  course  she  took  was  the  best,  which  she  could 
not  have  done,  since  there  was  no  ground  for  so  thinking. 
The  plaintiff  cannot  hold  the  defendant  responsible  for  the 
results  of  her  unwarranted  panic." 

The  considerations  which  prevent  the  application  of  the 
doctrine  of  the  Foshee  Case  to  the  case  at  bar,  and  which  yet 
do  not  prevail  to  bring  it  within  the  Woodward  Iron  Co.  v. 
Andrews  Case,  are  that  Thornhill  was  ordered  by  his  superior 
to  remove  the  car;  that  he  might  reasonably  have  expected 
McAbee  would  warn  him  to  desist  from  that  effort  in  time  to 
escape  injury;  that  defendant's  property  and  the  lives  of  de- 
fendant's trainmen  were  in  danger;  that  it  was  his  duty  to 
conserve  the  safety  of  the  trainmen  and  of  the  property,  if 
the  car  could  be  removed  with  safety  to  himself;  that,  to  save 
the  trainmen  from  the  dangers  of  a  collision  and  the  possible 
consequent  derailment  and  wreck  of  their  train,  he  was 
justified  in  taking  extra  hazards;  and  that  he  had  to  de- 
termine upon  the  instant  whether  he  would  enter  upon  the 
executions  of  the  order.    These  considerations    made  the 
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qaestioD  of  his  negligence  vel  non  in  going  from  a  safe  position 
into  the  dangerous  one,  where  be  received  his  injuries,  one 
for  the  jury's  determination,  and  one  upon  which  the  court 
could  not  give  the  affirmative  charge  for  the  defendant,  as 
this  court  held  should  have  been  given  in  the  Foshee 
Case;  and  therein  lies  the  difference  between  the  two  cases. 
But,  as  we  have  said,  these  considerations  do  not  avail  to 
make  a  case  within  the  doctrine  of  Woodward  Iron  Co.  v. 
Andrews.  There  was  danger  here,  but  it  was  not  danger  to 
the  life  or  limb  of  ThornhiU.  He  was  not  put  suddenly,  by 
defendant's  fault  or  otherwise,  to  decision  and  action  to  his 
own  extrication  from  peril,  because  he  was  in  no  peril.  But 
there  was  suddenless  of  danger  to  property  and  to  the  lives  of 
others.  There  were  calls  upon  him  to  avert  that  danger. 
To  avert  it,  immediate  decision  whether  he  would  respond  to 
these  calls,  and  immediate  action,  if  any  action  could  avail, 
was  necessary.  All  these  circumstances  were  for  the  jury's 
consideration  in  arriving  at  a  conclusion  whether  he  was 
guilty  of  negligence.  But,  we  repeat,  none  of  them,  nor  all 
of  them  combined,  nor  anything  other  in  the  evidence, 
presents  a  case  for  the  application  of  the  principle  that  one 
placed  by  the  fault  of  another  in  a  position  of  extreme  and 
imminent  peril,  and  under  necessity  to  instantly  choose  his 
course  and  act,  cannot  be  held  to  the  same  correctness  of  de- 
cision and  action  as  one  who  knows  all  the  facts  and  has 
time  to  consider  them  unharried  by  his  own  peril.  And  yet 
it  was  this  principle,  couched  in  the  language  of  its  formula- 
tion in  the  Andrews  and  Foshee  Cases,  that  the  court  gave  in 
charge  to  the  jury  as  that  upon  which  the  issue  of  contribu- 
tory negligence  presented  by  the  pleas  to  connt  i  was  de- 
terminable, and  afterwards  refused  an  instruction,  requested 
by  the  defendant,  that  "the  principle  of  law  the  court  in  its 
oral  charge  to  the  jury  referred  to  as  to  one  being  placed  in 
sudden  peril  by  the  negligence  of  the  defendant,  or  of  those 
for  whose  acts  the  defendant  is  responsible,  had  no  applica- 
tion to  the  first  count  of  the  complaint."  The  court  should 
not  have  so  instructed  the  jury  in  its  oral  charge.  But,  hav- 
ing done  so,  it  should  have  corrected  itself  by  giving  this 
charge  requested  by  the  defendant.  Its  refusal  was  error. 
The  affirmative  charges  requested  by  the  defendant  as  to 
counts  I  and  B  (all  other  counts  going  out  by  demurrer  or 
charges) — among  which  may  be  reckoned  many  requests 
which  were  in  effect,  but  not  in  form  general  affirmative 
charges— which  were  asked  on  the  theory  that  the  evidence 
showed  without  conflict  that  the  plaintiff  was  guilty  of  negli- 
gence proximately  contributing  to  his  injury,  were  properly 
refused  on  considerations  already  adverted  to.  It  was  a  ques- 
tion for  the  jury  whether  a  man  of  ordinary  care  and  prudence 
would  have  attempted  to  remove  the  hand  car  from  the  rails 
under  all  the  circumstances.     Assuming  that  the  issue  of  neg- 


Vol  14  R  R  R— Vol  37  Am  &  Eng  R  Cas,  N  S       863 

Kansas  City,  M.  A  B.  R.  Co.  v.  Thornhill 

licence  vel  qoq  on  the  part  of  plaintiff  in  not  desisting  from 
the  effort  to  remove  the  car  in  time  to  avoid  being  struck  by 
the  train  was  presented  by  the  pleas  of  contributory  negli- 
gence— as  to  which,  quaere,  Southern  Ry.  Co.  v.  Shelton, 
136  Ala.  191,  34  South.  194 — the  substance  of  the  charge 
bearing  on  that  issue,  refused  to  defendant,  was  embodied  in 
other  instructions  given  at  defendant's  request. 

Charge  N,  relused  to  defendant,  is  somewhat  confused  in 
language.  But,  apart  from  that  consideration,  it  was  prop- 
erly refused.  It  cannot  be  said  as  matter  of  law  that  the 
failure  of  Thornhill  to  keep  an  eye  on  the  approaching  train 
while  he  was  attempting  to  remove  the  hand  ':ar  was  negli- 
gence. The  act  he  was  upon  was  of  such  exigent  nature, 
necessitating  such  immediate  action,  that,  having  in  mind 
the  position  of  his  body  with  reference  to  the  train,  the  jury 
might  have  concluded  that  it  was  not  negligence  in  him  to 
give  his  whole  attention  to  the  doing  of  it,  looking  to  Mc- 
Abee  for  timely  warning  to  desist. 

In  its  general  charge,  given  of  its  own  motion,  the  court 
instructed  the  jury  as  to  the  measure  of  damages  in  these 
words  only.  ''What  the  measure  of  damages,  if  any,  is  for 
you  to  say.  In  this  the  court  can  give  you  no  assistance." 
To  this  the  defendant  excepted  at  the  conclusion  of  the 
charge,  and  thereupon  the  court  said  this  more  to  the  jury: 
^'Now,  gentlemen  of  the  jury,  I  desire  to  make  a  correction 
as  to  a  part  of  the  charge  which  I  gave  you  as  to  the  measure 
of  damages.  I  said  that  what  the  measure  of  damages  is,  is 
for  you  to  say;  that  in  that  the  court  could  give  you  no  assist- 
ance. I  will  correct  this  by  saying:  I  charge  you  that,  in 
fixing  the  amount  of  damages,  if  you  find  for  the  plaintiff, 
you  may  take  into  consideration  the  evidence  as  to  physical 
pain,  and  injury,  if  any,  to  the  health  of  the  plaintiff;  but  in 
no  event  must  your  verdict  exceed  the  amount  claimed  in  the 
complaint."  The  original  statement  of  the  judge  and  his 
correction  were  both  before  the  jury.  Written  into  each 
other,  the  instruction  is  this:  ''What  the  measure  of  dam- 
ages, if  any,  is  for  you  to  say.  The  court  can  assist  you  by 
saying  that  in  fixing  the  amount  of  damage,  if  you  find  for 
the  plaintiff,  you  may  take  into  consideration  the  evidence  as 
to  physical  pain  and  injury,  if  any,  to  the  health  of  plain- 
tiff, but  in  no  event  must  the  verdict  exceed  the  amount 
claimed  in  the  complaint."  The  manifest  tendency  of  this 
charge  was  to  lead  the  jury  to  conclude  that  the  only  limita- 
tion upon  the  amount  of  their  verdict  was  the  sum  stated  in 
the  complaint,  and  that  within  that  figure  they  were  free  to 
find  any  amount,  regardless  of  all  consideration  of  the  dam- 
ages actually  sustained  by  the  plaintiff.  The  jury  should 
have  been  instructed  to  find  from  the  evidence  a  sum  which 
in  their  judgment  would  compensate  the  plaintiff  for  the 
injuries  he  suffered,  not  in  excess  of  the  amount  claimed. 
Instead,  they  might  well  have  concluded  that  they  could  re- 
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tarn  any  amoant  their  caprice  might  sngRest,  not  beyond  the 
coDQplaint,  without  reference  to  the  evidence.     The  original 
instruction  should  not  have  been  given,  and  it  was  not  helped 
by  the  attempted  correction. 
Reversed  and  remanded. 

SHARPE,  J.,  concurs  in  the  result,  but  does  not  agree  that 
there  is  any  impropriety  in  the  charge  with  reference  to^the 
measure  of  damages. 
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See  FELLOW  SERVANTS. 

BRAKEMBN. 

See  FELLOW  SERVANTS. 

CAR  COUPLERS. 

See  FELLOW  SERVANTS. 

COLLISIONS. 

See  FELLOW  SERVANTS. 

CONSTRUCTION  HANDS. 
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CONTRIBUTORY  NEGLIGENCE. 
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CONTROL  OF  TRAIN  CREW. 
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CROSSINGS. 

Care  Required  of  Highway    Traveler  as   A£Fected  by  Fact  That 
Safety  Gates  Are  Open, 

Boys  struck  by  train  on  farther  track  after  escaping  train  on  first 
track,  680. 

Contributory  negligence  made  a  question  for  jury,  676. 

Contributory  negligence  was  a  question  for  jury  where  traveler 
was  struck  bv  gate,  679. 

Duty  to  stop,  look  and  listen  not  afiFected  by  fact  that  gates  are 
open,  680. 

Effect  of  custom  to  keep  ^ates  closed  at  night,  677. 

Fact  to  be  considered  by  jury  in  determining  question  of  contrib- 
utory negligence,  681. 

Failure  to  look  for  trains  on  farther  track  after  train  on  nearest 
track  had  passed  by  open  gates,  679. 

Failure  to  look  where  traveler  knew  that  gates  did  not  fall  for 
yard  engine,  679. 

Gates  not  required  by  law,  674. 

Gates  partially  raised  in  traveler's  presence.  478. 

Gates  raised  in  traveler's  presence,  and  accident  caused  by  closing 
of  gate  on  other  side,  680. 

Immaterial  whether  person  comes  on  street  within*  or  without  the 
gates,  674. 

Injured  at  crossing  after  walking  there  on  track,  681. 

Instruction  as  to  care  required  of  traveler  which  ignored  implied 
assurance  of  safety,  678. 

Knowledge  that  gates  are  not  opened  between  certain  hours,  680. 

May  act  on  presumption  of  safety,  675. 

May  pass  through  open  gates  and  attempt  to  cross  without  stop- 
ping to  listen,  676. 

May  prevent  nonsuit,  677. 
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No  excuse  for  failure  to  exercise  care  required  by  other  circum- 
stances, 677. 

Open  gates  a  direct  and  positive  assurance  of  safety,  675. 

Open  gates  as  a  substantial  assurance  of  safety,  675. 

Open  gates,  direct  invitation  from  flagman,  and  obstructed  view, 
681. 

Open  safety  gates  as  an  invitation  to  cross,  674. 

Pennsylvania  doctrine,  680. 

Right  to  assume  that  backing  engine  will  stop  before  arriving 
opposite  open  ^ates,  676. 

Statements  and  illustrations  as  to  care  required  of  highway 
traveler,  677. 

To  what  extent  traveler  may  rely  on  company's  performance  of 
duty  where  his  view  is  obstructed,  678. 

Traveler  must  still  take  reasonable  precautions,  679. 

Traveler  not  entirely  relieved  of  duty  to  exercise  care,  677. 

CUSTOM  AND  USAGE. 
See  CROSSINGS. 

DEFECTS. 

See  FELLOW  SERVANTS. 

DISCHARQINQ  SERVANTS. 

See  FELLOW  SERVANTS. 

DISCRETIONARY  POWERS. 
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DUMPING  CARS. 
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BMPLOYSBa 
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EMPLOYERS'  LIABILITY  ACTS. 
See  FELLOW  SERVANTS. 

EMPLOYING  SERVANTS. 
See  FELLOW  SERVANTa 

ENGINEERS. 

See  FELLOW  SERVANTS. 

EXCHANGING  DUTIES. 

See  FELLOW  SERVANTS. 

FELLOW  SERVANTS. 

Conductor  and  Members  of  Hia  Tnin  Qrew. 

Absence  of  authority  to  hire  or  discharge  brakeman,  27. 

All  trainmen  prima  facie  fellow  servants,  22. 

Boy,  not  an  employee,  compelled  by  conductor's  threats  to  un- 
couple   cars,  22. 

Brakeman,  17. 

Brakeman,  and  conductor  having  control  of  train  crew,  16. 

Brakeman  fellow  servant  of  conductor  causing  collision  by  vio- 
lating rule,  rationale  of  doctrine,  28. 

Brakeman  fellow  servant  of  conductor  under  N.  Dak.  employers' 
liability  act  16. 

Brakeman  inferior  of  conductor  having  exclusive  control  of  train, 
rationale  of  doctrine,  25. 

Brakeman  inferior  of  conductor,  rationale  of  doctrine,  20. 
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Brakeman  injured  by  reason  of  conductor's  exercise  of  his  dis* 

cretionary  powers  in  running  train  over  dangerous  grade,  23. 
Brakeman  injured  by  reason  of  conductor's  order  to  make  coup- 
ling in  defective  manner,  30. 
Brakeman  injured  by  reason  of  excessive  speed,  23. 
Brakeman  injured  in  a  collision  between  sections  of  train,  caused 
by  conductor's  failure  to  heed  signals,  is  the  inferior  of  the  lat- 
ter, 20. 
Brakeman  injured  in  collision  caused  by  conductor's  failure  to 

deliver  train  dispatcher's  orders  to  engineer,  23. 
Brakeman  injured  through  act  of  conductor  in  suddenly  starting 
train,  16. 

Brakeman  injured  through  conductor's  failure  to  obey  train  dis- 
patcher's orders,  16. 

Brakeman    injured    through    conductor's    failure    to    side  track 
train,  26. 

Brakeman  injured  through  negligence  of  conductor,  19. 

Brakeman  injured  through  negligence  of  conductor  in  starting 
train,  29. 

Brakeman  injured  through  negligence  of  conductor  presumed  to 
be  injured  by  reason  of  master^  negligence,  22. 

Brakeman  injured  while  unloading  through  negligence  of  con- 
ductor in  backing  train,  30. 

Brakeman  killed   through   conductor's  negligence  in  permitting 
inexperienced  fireman  to  manage  engine,  29. 

Brakeman  ordered  by  conductor  to  jump  between  cars,  24. 

Brakeman  under  conductor's  control,  26. 

Brakeman  under  employers'  liability  act  of  California,  17. 

Brakeman  unloading  freight  under  direction  of  conductor,  22. 

Car  coupler  injured  by  reason  of  negligence  in  signaling  to  start 
train,  31. 

Car  coupler  injured  through  acts  of  conductor  in  uncoupling  cars, 
and  starting  them  without  warning,  25. 

Car  coupler  injured  through  conductor's  negligence  in  signaling 
for  forward  movement  of  cars,  29. 

Car  coupler  injured  through  negligence  of  conductor,  a  servant 
of  higher  authority,  19. 

Car  coupler  injured  through  negligence  of  conductor  in  signaling 
to  back  cars,  24. 

Car  coupler  injured  through  negligence  of  engineer  acting  as 
conductor  in  managing  train,  18. 

Car  coupler  injured  while  alighting  from  moving  train  by  order 
of  conductor,  18. 

Car  coupler  injured  while  obeying  order  of  conductor  to  couple 
cars  having  drawbars  of  unequal  height,  21. 

Conductor  acting  as  brakeman  injured  through  negligence  of  en- 
gineer or  fireman,  28. 

Conductor  a  fellow  servant,  rationale  of  doctrine,  30. 

Conductor  a  vice  principal,  31. 

Conductor  charged  with  care  of  switches,  17. 

Conductor  charged  with  responsibilities  relating  to  switches,  26. 

Conductor  company's  representative,  30. 

Conductor  exercising  authority  to  employ  car  coupler,  20. 

Conductor  injured  through  combined  negligence  of  trainmen,  and 
that  of  station  agent  in  giving  signals,  18. 

Conductor  injured  through  negligence  of  brakeman,  21. 

Conductor  injured  through  negligence  of  car  coupler,  19. 

Conductor  injured  through  negligence  of  engineer,  17. 

Conductor  vice  principal  as  to  engineer,  26. 

Conductor  vice  principal  as  to  hands  on  gravel  train,  23. 

Conductor  vice  principal  of  fireman,  27. 

Conductor  vice  principal  of  negligent  engineer,  27. 

Conductor  with  authority  to  make  up  train  and  assign  to  duty,  29. 
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Conductor  with  full  control  of  train  and  crew,  28. 

Different  department  limitation  of  fellow-servant  rule,  17. 

Dissenting  opinion  in  Baugh  Case,  15. 

Doctrine  of  Ross  Case,  16. 

Doctrine  of  Ross  Case  repudiated,  16. 

Engineer  acting  as  conductor  and  fireman,  15. 

Engineer  inferior  of  conductor,  rationale  of  doctrine,  21. 

Engineer  killed  through  mismanagement  of  switch,  16. 

Engineers  and  conductors,  21. 

Fireman  injured  through  negligence  of  conductor  without  full 
control  of  train,  18. 

Flagman  injured  by  sudden  movement  of  train,  27. 

Hand  on  construction  train  injured  while  obeying  conductor's 
order  to  mount  moving  car,  21. 

Hand  on  gravel  train  injured  through  failure  of  conductor  to  pro- 
tect it  from  collision,  27. 

Hand  on  gravel  train  injured  through  negligence  of  conductor 
having  power  to  discharge,  24. 

Hand,  relying  on  conductor's  assurance,  injured  by  reason  of 
defect  in  loading  appliance,  22. 

In  general,  14. 

Laborer  on  gravel  train  injured  through  negligence  of  conductor 
in  dumping  car,  27. 

Laborers  on  material  train  injured,  27. 

Members  of  train  crew  injured  through  negligence  of  con- 
ductor, 19. 

Negligence  of  conductor  in  supervising  movements  of  >train  caus- 
ing death  of  brakeman,  14. 

Negligence  of  engineer  acting  as  conductor  of  section  of  parted 
train  causing  injury  to  conductor,  16. 

Shoveler  on  construction  train  injured  through  negligence  of  con- 
ductor and  engineer,  19. 

Snow  shoveler  injured  by  reason  of  conductor's  attempt  to  re- 
move snow  bank,  31. 

Superior  servant  limitation  of  fellow  servant  rule,  18. 

Trainmen  injured  through  negligence  of  conductor,  22. 

Engineers  and  Other  Members  of  Same  Train  Crew. 

Baggage  men  and  engineers,  317. 

Blacksmith  on  wrecking  train  injured  in  collision  caused  by  fail- 
ure of  engineer  to  follow  instructions,  317. 

Brakeman  and  engineer  without  authority  to  waive  rule  requir- 
ing use  of  coupling  stick,  302. 

Brakeman  injured  by  reason  of  sudden  movement  of  train  while 
ascending  car,  when  conductor  was  in  charge  of  train,  308. 

Brakeman  injured  by  violent  backing  of  cars  through  negligence 
of  fireman  acting  as  engineer,  303. 

Brakeman  injured  in  collision  resulting  from  engineer's  failure  to 
obey  train  dispatcher's  orders,  302. 

Brakeman  injured  through  failure  of  engineer  to  inspect  engine 
and  couplings,  310. 

Brakeman  injured  through  failure  of  engineer,  without  control 
over  former,  to  give  danger  signal,  309. 

Brakeman  injured  through  gross  negligence  of  engineer,  303. 

Brakeman  injured  through  negligence  in  permitting  fireman  to 
handle  enp^ine,  310. 

Brakeman  injured  through  negligence  in  running  train  into 
switch,  302, 

Brakeman  injured  through  negligence  of  engineer  acting  as  con- 
ductor of  section  of  parted  train,  301. 

Brakeman  injured  through  negligence  of  engineer  having,  but  not 
exercising,  control,  308. 

Brakeman  injured  through  negligence  of  engineer  in  allowing 
engine  step  to  become  loose,  304. 
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Brakeman  injured  through  negligence  of  engineer  in  operating 

train,  303. 
Brakeman  injured  through  negligence  of  engineer  in  permitting 

boy  to  operate  engine,  305. 
Brakeman   injured   through   negligence  of  engineer  in  running 

train  too  fast,  305. 
Brakeman  injured  while  coupling  through  negligence  in  driving 

back  train  the  second  time,  310. 
Brakeman  injured  while  coupling  through  negligence  in  moving 

section  of  train,  301. 
Brakeman  injured  while  obeying  order  of  engineer  to  couple  by 

hand,  302. 
Brakeman  killed  in  collision  between  sections  of  train,  309. 
Brakeman  killed  in  collision  caused  by  negligence  of  conductor 

and  engineer,  307. 
Brakeman  killed  through  negligence  in  making  flying  swhch,  810. 
Brakeman  killed  through  negligence  of  engineer  charged  with 

duty  to  signal  for  operation  of  brakes,  309. 
Brakeman  of  shifting  crew  injured  while  between  cars,  310. 
Brakeman  of  switch  crew  and  engineer  of  switch  engine,  305. 
Brakeman   required   to  operate   brakes   according   to   engineer's 

signals,  306. 

Car  coupler  injured  through  failure  of  engineer  to  provide  sand 
for  rails,  304. 

Car  coupler  injured  through  negligence  of  fireman  put  in  charge 
of  engine  by  engineer,  310. 

Common  laborer  assisting  engineer  injured  through  negligence 
in  starting  engine,  318. 

Conductor  injured  through  negligence  in  backing  cars  at  exces- 
sive speed,  311. 

Conductor  injured  through  negligence  in  permitting  fireman  to 
handle  engine,  311. 

Conductor  injured,  while  making  coupling,  through  negligence  of 
engineer  in  moving  cars,  302. 

Engineer  as  representative  of  company,  rationale  of  doctrine,  304. 
Engineer,  brakeman  and  shovelers  on  construction  train,  303. 
Engineer  injured  through  negligence  of  conductor,  311. 
Engineer  inspecting  locomotives  a  vice  principal,  313. 
Engineer  killed  through  failure  of  conductor  to  compel  engineer 

to  slacken  speed  of  train  over  unsafe  bridge,  311. 
Engineer  killed  through  failure  of  conductor  to  have  other  train 

flagged,  312. 
Engineer  not  fellow  servant  of  trainman  injured  through  former's 

negligence  in  letting  fireman  handle  engine,  313. 
Engineer    not    superior    of    brakeman    injured    while    operating 

brakes  in  obedience  to  former's  signals,  306. 
Engineer  superior  to  brakeman,  303. 
Engineer's   knowledge   of  defects   in   car  wheels   not   notice  to 

brakeman,  303. 
Engine   hand   injured   in   derailment    caused   by   failure   to   wet 

rails,  317. 
Fireman  and  engineers  in  same  department,  312. 
Fireman  injured  by  sudden  starting  of  engine  while  he  was  under 

it,  314. 
Fireman  injured  in  collision  between  sections  of  train  through 

negligence  of  engineer  on  other  section,  313. 
Fireman  injured  in  collision  caused  by  engineer's  failure  to  sig- 
nal, 314. 
Fireman  injured  in  collision  caused  by  running  train  into  open 

switch,  313. 
Fireman  injured  in  collision  resulting  from  negligent  speed  at 

station,  312. 
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Fireman  injured  in  collision  through  failure  of  engineer  to  obey 
rules,  312. 

Fireman  injured  in  collision  with  horse,  314. 

Fireman  injured  in  derailment  caused  by  engineer's  failure  to 
obey  signals,  313. 

Fireman  injured  by  explosion  of  engine  caused  by  engineer's  neg- 
ligence, 313. 

Fireman  injured  through  engineer's  failure  to  put  new  wick  in 
headlight,  314. 

Fireman  injured  through  engineer's  negligence  in  running  train 
at  excessive  speed  on  insecure  trestle,  in  disobedience  to  or- 
ders, 314. 

Fireman  injured  through  negligence  of  engineer  not  entrusted 
with  control,  312. 

Fireman  killed  by  explosion  of  boiler  resulting  from  failure  of 
engineer  to  be  on  hand  in  time,  314. 

Fireman  killed  in  collision  through  engineer's  failure  to  see  red 
light,  313. 

Fireman  of  ferryboat  injured  through  negligence  of  engineer 
having  authority  to  discharge,  313. 

Foreman  of  switch  crew  fellow  servant  of  engineer  of  train  upon 
which  he  was  riding,  317. 

Hand  on  gravel  train  injured  by  reason  of  sudden  movement  of 
train,  316. 

Hand  on  gravel  train  injured  through  negligence  of  engineer  in 
running  train  against  ox,  316. 

Hand  on  work  train  in  charge  of  tools  injured  through  attempt 
to  suddenly  stop  train,  316. 

Hand  unloading  car  injured  through  negligence  in  suddenly 
starting  train,  315. 

Injury  to  brakeman  subject  to  engineer's  orders,  306. 

Injury  to  brakeman  under  engineer's  control,  309. 

Injury  to  car  coupler  assisting  in  drilling  cars,  301. 

Injury  to  conductor  through  engineer's  disobedience  of  directions 
for  running  train,  311. 

Injury  to  express  messenger  employed  to  act  as  brakeman,  318. 

Injury  to  laborer  on  work  train  in  charge  of  roadmaster  in  col- 
lision caused  by  engineer's  failure  to  obey  flagman's  order,  315. 

Laborer  on  construction  train  fellow  servant  of  engineer,  816. 

Laborer  on  construction  train  in  charge  of  conductor  injured 
trough  act  of  engineer  in  moving  train,  in  obedience  to  con- 
ductor's order,  316. 

Laborer  on  construction  train  injured  in  derailment,  316. 

Laborer  on  dump  car  injured  through  negligence  of  engineer  in 
running  it  too  fast  into  curve,  316. 

Negligence  of  engineer  in  starting  turntable  fireman  was  oil- 
ing, 312. 

Porter  injured  while  coupling  cars  under  engineer's  orders,  318. 

Sectionman  injured  through  negligence  of  engineer  in  running 
train,  in  charge  of  roadmaster,  on  defective  bridge,  316. 

Shoveler  on  construction  train  injured  through  negligence  of 
engineer,  315. 

Shoveler  on  gravel  train  injured  through  negligence  of  engineer 
in  placing  engine  in  charge  of  fireman,  315. 

Switchman  fellow  servant  of  engineer  of  his  train,  317. 

Whether  conductor  and  engineer  fellow  servants,  311. 

Whether  fellow  servant  of  brakeman,  301. 

Whether  fellow  servant  of  fireman,  312. 

Woman  cooking  on  work  train  not  fellow  servant  of  engineer,  317. 

FIREMEN. 

See  FELLOW  SERVANTS. 
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FLAGMEN. 

See  FELLOW  SERVANTS. 

GATES. 

Sec  CROSSINGS. 

GOING  BETWEEN  CARS. 

See  FELLOW  SERVANTS. 

GRAVEL  TRAINS. 

See  FELLOW  SERVANTS. 

INVITATION  TO  CROSS. 

See  CROSSINGS. 

LABORERS. 

See  FELLOW  SERVANTS. 

MAKING  UP  TRAINS. 

See  FELLOW  SERVANTS. 

MANAGING  TRAIN. 

See  FELLOW  SERVANTS. 

MASTER  AND  SERVANTS. 

Sec  FELLOW  SERVANTS. 

MATERIAL  TRAINS. 

See  FELLOW  SERVANTS. 

MOVING  TRAINS. 

Sec  FELLOW  SERVANTS. 

OBSTRUCTED  VIEW. 

See  CROSSINGS. 

OPEN  GATES. 

See  CROSSINGS. 

PENNSYLVANIA  DOCTRINE. 

See  CROSSINGS. 

PRESUMPTIONS. 

See  CROSSINGS. 

RELYING  ON  ASSURANCE. 
Sec  FELLOW  SERVANTS 

REPRESENTATIVE  OF  MASTER. 
Sec  FELLOW  SERVANTS. 

ROSS  CASE. 

See  FELLOW  SERVANTS. 

RULES. 

See  FELLOW  SERVANTS. 

SAFETY  GATES. 

See  CROSSINGS. 

SHOVELERS. 

See  FELLOW  SERVANTS. 
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8IDB-TRACKINQ  TRAINS. 

See  FELLOW  SERVANTS. 

SNOW  SHOVSLERS. 

See  FELLOW  SERVANTS. 

SPEED. 

See  FELLOW  SERVANTS. 

STARTING  TRAINS. 

See  FELLOW  SERVANTS. 

STOP,  LOOK  AND  LISTEN. 

See  CROSSINGS. 

SUPERIOR  SERVANTS. 

See  FELLOW  SERVANTS. 

SWITCHES. 

See  FELLOW  SERVANTS. 

TRAIN  DISPATCHERS'  ORDERS. 

See  FELLOW  SERVANTS. 

TRAINMEN. 

See  FELLOW  SERVANTS. 

UNCOUPLING. 

See  FELLOW  SERVANTS. 

UNLOADING. 

See  FELLOW  SERVANTS. 

VIOLATION  OF  RULES. 

See  FELLOW  SERVANTS. 

VOLUNTEERS. 

See  FELLOW  SERVANTS. 
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ABSENCE  OP  WITNESSES.  I 

See  STOCK.  INJURIES  TO. 

ABUSIVE  LANGUAGE. 

See  CARRIERS  OF  PASSENGERS. 

ABUTTERS 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

ACCESS 

Sec  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  ANIMALS;  CARRIERS  OF  GOODS:  CARRIERS  OF  PAS- 
SENGERS; CHILDREN;  CROSSINGS;  DEATH  BY 
WRONGFUL  ACT;  EVIDENCE;  NEGLIGENCE;  STREET 
RAILWAYS;  WITNESSES. 

Contributory  Negligence. 

No  presumption  that  person  killed  on  track  was  guilty  of.    Texas 

&  P.  Ry.  Co.  V.  Shoemaker  (Tex.),  594. 
Of  drunken  person  crawling  on  track  prevented  recovery.     Vi- 

zacchero  v.  Rhode  Island  Co.  (R.  I.),  172. 
Postal  clerk  caught  between  cars  being  coupled,  while  trying  to 

alight,  could  not  recover  for  his  injuries.     Rice  v.  New  York 

Cent.  &  H.  R.  R.  Co.  (Mass.),  238. 
Question  for  jury  where  person  was  killed  by  street  car.    Chicago 

Union  Traction  Co.  v.  0*Donnell  (111.),  214. 
Question  for  jury  whether  driver  of  wagon,  which  collided  with 

street  car  was  in  the  exercise  of  due  care.    Evensen  v,  Lexing- 
ton &  B.  St.  Ry.  Co.  (Mass.),  159. 
Stepping  from  behind  street  car,  upon  another  street  car  track 

without  looking.    Giardina  v.  St.  Louis  &  M.  R.  Ry.  Co.  (Mo.), 

579. 

Evidence. 

Competency   of    motorman    as    witness,    under    Illinois    statute. 
Feitl  V,  Chicago  City  Ry.  Co.  (111.),  798. 

Of  arrest  of  conductor  and  motorman  several  hours  after  accident 
was  inadmissible.    Chicago  City  Ry.  Co.  v.  Uhter  (111.),  217. 
Evidence  did  not  show  that  defective  vision  of  engineer,  or  failure 

to  give  crossing  signals,  was  the  proximate  cause  of  the  accident. 

Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 
Evidence  showed  that  defendant's  negligence  was  the  proximate 

cause  of  collision  between  street  car  and  other  vehicle.    Lightfoot 

V.  Winnebago  Traction  Co.  (Wis.),  1. 
Gross  negligence  of  motorman  of  street  car  which  collided  with  a 

wagon,  question  for  jury.    Evensen  v,  Lexington  &  B.  St.  Ry.  Co. 

(Mass.),  159. 
Imputed  negligence  of  driver  of  vehicle  in  which  plaintiff  is  riding. 

Evensen  v,  Lexington  &  B.  St,  Ry.  Co.  (Mass.),  159. 
Lookout,    when    failure    to    keep    is  proximate  cause  of  accident. 

Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 
Presumption  that  proper  lookout  was  kept  not  rebutted  by  mere 

proof  of  accident,  and  of  fact  that  engineer's  vision  was  impaired. 

Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 
Reckless  conduct  in  emergency,  instruction  properly  refused  be- 
cause of  evidence  that  danger  was  created  by  plaintiff.    Lightfoot 

V.  Winnebago  Traction  Co.  (Wis.),  1. 
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Signals,  duty  to  give  not  owed  to  persons  at  other  place  along  track 

than  crossings.    Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 
Speed,  at  other  points  than  crossings,  not  negligence.     Central  of 

Georgia  Ry.  Co.  v.  Williams  Buggy  Co.  (Ga.),  171. 
Speed  in  country  was  not  negligent.    Vizacchero  v,  Rhode  Island 

Co.  (R.  I.),  172. 
Sufficiency  of  complaint  alleging  that  proximate  cause  of  collision 

with  plaintiff's  wagon  in  highway  was  neg[ligence  in  running  train 

backwards  in  the  nighttime  without  headlight  or  signals,  and  at  a 

rate  of  speed  prohibited  by  ordinance.    Birmingham  Belt  R.  Co. 

V.  Gerganous  (Ala.),  584. 
Sufficiency  of  evidence  to   sustain   allegation   of  wantonness  and 

wrongful    intent    in    running    train  against  plaintiff.     Central  of 

Georgia  Ry.  Co.  v.  Freeman  (Ala.),  750. 
Wanton  or  intentional  injury,  sufficiency  of  complaint.    Central  of 

Georgia  Ry.  Co.  v.  Freeman  (Ala.),  750. 

ACCOMPANYING  STOCK. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS. 

ACT  OF  GOD. 

See  CARRIERS  OF  GOODS. 

ACTS  OF  OTHERS. 

See  EVIDENCE. 

ACTUAL  PARTICIPATION. 

See  NEGLIGENCE. 

ACTUAL  PARTICIPATION  BY  DEFENDANT. 

See  NEGLIGENCE. 

ADMISSIONS. 

See  CARRIERS  OF  PASSENGERS. 

AD  VALOREM  SYSTEM. 

See  LICENCES. 

ADVERSE  POSSESSION. 

See  RIGHT  OF  WAY. 

ADVICE  OF  TICKET  AGENT. 

See  CARRIERS  OF  PASSENGERS. 

AGENCY. 

See  CARRIERS  OF  GOODS. 

Authority  of  agent.    Daniel  v.  Atlantic  Coast  Line  R,  Co.  (N.  Car.). 

334. 
Liability  for  acts  of  agents.    Daniel  v.  Atlantic  Coast  Line  R.  Co. 

(N.  Car.),  334. 

AGREED  VALUATION. 

See  CARRIERS  OF  GOODS. 

AGRICULTURAL  PURPOSES. 

See  RIGHT  OF  WAY. 

ALIGHTING  AT  WRONG  STATION. 

See  CARRIERS  OF  PASSENGERS. 

ALIGHTING  FROM  MOVING  TRAINS, 

See  CARRIERS  OF  PASSENGERS. 
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ALLEYS. 

See  CROSSINGS;  EMINENT  DOMAIN. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

Dog  as  property.  Moore  v.  Charlotte  E.  Ry.,  L.  &  P.  Co.  (N.  Car.), 
135. 

Dog  killed  by  train,  application  of  statute  creating  presumption  of 
negligence.  Moore  v.  Charlotte  E.  Ry.,  L.  &  P.  Co.  (N.  Car.), 
135. 

Dog,  liability  for  killing  on  street  railway  track.  Moore  v.  Char- 
lotte E.  Ry.,  L.  &  P.  Co.  (N.  Car.),  135. 

Dogs,  care  reauired  of  trainmen.  Moore  v,  Charlotte  £.  Ry.,  L.  & 
P.  Co.  (N.  Car.),  135. 

Evidence. 

Admissibility  of  evidence  as  to  heic^ht  of  fenders  on  company's 
cars,  in  action  for  killing  dog.    Moore  v.  Charlotte  E.  Ry.,  L. 
&  P.  Co.  (N.  Car.),  135. 
Presumption  that  dog  will  avoid  train.    Moore  v,  Charlotte  £.  Ry., 
L.  &  P.  Co.  (N.  Car.),  135. 

ANNOYANCES  AND  INCONVENIENCES. 

See  EMINENT  DOMAIN. 

ANTI-TRUST  STATUTES. 

See  MONOPOLIES. 

APPEAL. 

See  EMINENT  DOMAIN. 
Review. 

Excessive  verdict.  Parks  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  387. 

APPLIANCES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

APPORTIONMENT  OF  CARS. 

See  CARRIERS  OF  GOODS. 

ARGUMENT  OF  COUNSEL. 

See  STOCK,  INJURIES  TO;  TRIAL;  WITNESSES. 

ARREST  OF  MOTORMAN. 

Sec  ACCIDENTS  ON  TRACK. 

ARRESTS. 

See  MASTER  AND  SERVANT. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

ASSISTING  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

ASSOCIATIONS. 

See  MONOPOLIES. 

ASSUMPTION  OF  RISK. 

See  CARRIERS  OF  PASSENGERS;  EMPLOYERS'  LIABIL- 
ITY ACTS;  MASTER  AND  SERVANT. 

AUTHORITY  OF  AGENTS. 
See  CARRIERS  OF  GOODS. 
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AUTOMATIC  COUPLER  ACTS. 

Sec  EMLOYER'S  LIABILITY  ACTS. 

BACKING  ENGINE. 
Sec  CROSSINGS. 

BAGGAGE. 

Delivery  of  trunk  to  carrier.  Battle  v.  Columbia.  N.  &  L.  R.  R. 
(S.  Car.),  425. 

Evidence. 

Husband  may  testify  as  to  value  of  trunk  after  his  wife  has  tes- 
tified as  to  its  contents,  in  action  by  husband.    Battle  v,  Coltun- 
bia,  N.  &  L.  R.  R.  (S.  Car.),  425. 
Husband's  right  of  action  for  loss  of  wife's  trunk,  in  absence  of  neg- 
ligence.   Battle  V,  Columbia,  N.  &  L.  R.  R  (S.  Car.),  425. 
Liability  of  carrier  for  loss,  in  absence  of  negligence.     Battle  v. 

Columbia,  N.  &  L.  R  R  (S.  Car.),  425. 
Money  and  jewelry  in  trunk.     Battle  v.  Columbia,  N.  &  L.  R.  R. 
(S.  Car.),  425. 

BELATED  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

BILLS  OF  LADING. 

"Shipside,"  construction  of  term.  R  A.  Lee  &  Co.  v.  St.  Louis,  L 
M.  S.  Ry.  Co.  (N.  Car.),  260. 

BLASTING. 

See  FELLOW  SERVANTS. 

BOARDING  MOVING  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

BRAKEMAN. 

See  TRESPASSERS. 

BREACH  OF  COVENANT. 
See  RIGHT  OF  WAY. 

BRIDGES. 

See  MASTER  AND  SERVANT;  TAXATION. 

Farm  drainage  act  of  Illinois  not  unconstitutional  because  railroad 
companies  are  required  thereunder  to  make  changes  in  their 
bridges  rendered  necessary  to  accommodate  an  increased  flow  of 
water  caused  by  improvements,  as  this  would  be  their  duty  at 
common  law.    Chicago,  B.  &  Q.  R  Co.  v.  People  (111.),  62. 

BUILDINGS  ON  RIGHT  OF  WAY. 

See  RIGHT  OF  WAY. 

BURDEN  OP  PROOF. 

See  CARRIERS  OF  GOODS;  CARRIERS  OF  PASSENGERS; 
CROSSINGS. 

CAR  COUPLERS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

CARRIERS. 

See  BAGGAGE;  BILLS  OF  LADING;  CONNECTING  CAR- 
RIERS;  INTERSTATE  COMMERCE. 
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CARRIERS  OF  GOODS. 

Agent's  right  of  action  for  failure  to  receive  goods  for  transporta- 
tion.   Georgia  S.  &  F.  Ry.  Co.  v.  Marchman  (Ga.),  263. 

Authority  of  agent  to  contract  to  receive  freight  deposited  along 
the  railwav  line  at  points  other  than  stations  to  await  the  arrival 
of  cars.    Georgia  S.  &  F.  Ry.  Co.  v.  Marchman  (Ga.),  263. 

Contributory  Negligence. 

Employee  of  shipper  was  not  guilty  of  contributory  negligence, 
as  matter  of  law,  in  going  between  rails  while  pushing  car  to 
unloading  point.  Pratt  v.  New  York,  N.  H.  &  H.  R.  Co. 
(Mass.),  235. 

Damages. 

Carrier  not  liable  for  consequences  of  loss  of  consignment  of  ice, 
where  it  did  not  appear  that  it  knew  for  what  purpose  it  was 
intended.    Lewark  v.  Norfolk  &  S.  R.  Co.  (N.  Car.),  420. 

Delay  in  delivery,  only  damages  contemplated  by  parties  recov- 
erable. R.  A.  Lee  &  Co.  v.  St.  Louis,  I.  M.  S.  Ry.  Co.  (N. 
Car.),  260. 

Delay  in  delivery,  only  interest  on  amount  invested,  during  time 
of  delay,  recoverable,  where  carrier  had  no  notice  of  any  special 
loss  which  would  result  from  delay.  R.  A.  Lee  &  Cfo.  v,  St 
Louis,  I.  M.  &  S.  Ry.  Co.  (N.  Car.),  260. 

Delay. 

Duty  to  ship  promptly.    Bibb  Broom  Corn  Co.  v.  Atchison,  etc., 

Ry.  Co.  (Minn.),  407. 
Liable  where  delayed  goods  are  damaged  by  act  of  God.     Bibb 

Broom  Corn  Co.  v,  Atchison,  etc.,  Ry.  Co.  (Minn.),  407. 
Proximate  cause  where  delayed  goods  are  damaged  by  act  of  God. 

Bibb  Broom  Corn  Co.  v.  Atchison,  etc.,  Ry.  Co.  (Minn.),  407. 

Demurrage. 

Burden  of  proving  proper  assessment  of  unpaid  charges,  in  suit 
by  consignee  for  damages  for  extorting  excessive  demurrage  or 
for  withholding  car  service  for  failure  to  pay  demurrage 
charges.    Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 

Right  to  charge.    Yazoo  &  M.  V:  R.  Co.  v,  Searles  (Miss.),  465. 

Right  to  refuse  to  pay  because  bill  was  made  out  by  direction  of 
car  service  association.  Yazoo  &  M.  V.  R.  Co.  r.  Searles 
(Miss.),  465. 

Right  to  refuse  to  switch  cars  to  connecting  line  for  refusal  to 
pay  charges.    Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 

Unadjusted  claim  for  damages  against  carrier  no  excuse  for  fail- 
ure to  pay.    Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 

Validity  of  rule  providing  that  no  claim  for  over  charges  will  be 
considered  unless  bill  for  demurrage  is  first  promptly  paid. 
Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 

Validity  of  rules  in  bill  of  lading.  Yazoo  &  M.  V.  R.  Co.  v. 
Searles  (Miss.),  465. 

Discrimination. 

Apportionment  of  cars  among  shippers.     State  ex  rel.  Crandall 

V.  Chicago,  etc.,  R.  Co.  (Neb.),  402. 
Furnishing  cars,  sufficiency  of  evidence.     State  ex  rel.  Crandall 

V.  Chicago,  etc.,  R.  Co.  (Neb.),  402. 
Furnishing  facilities,  duty  of  carrier.     State  ex  rel.  Crandall  v, 

Chicago,,  etc.,  R.  Co.  (Neb.),  402. 
Preference  of  owners  of  spur  tracks  in  furnishing  cars.    Choctaw 

O.  &  G.  Ry.  Co.  V.  State  (Ark.),  395. 
Duty  to  receive  freight  at  points  other  than  stations.     Georgia  S. 

&  F.  Ry.  Co.  V.  Marchman  (Ga.),  263. 
Extra  services  rendered  after  arrival  of  freight,  right  to  charge  for. 
Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 
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Limiting  Liability. 

Arbitrary  valuation  of  consignment  before  inspection  of  goods. 
Georgia  Southern  &  F.  Ry.  Co.  v.  Johnson,  King  &  Co.  (Ga.), 
398. 
Contract  to  ship  goods  "released"  construed  to  mean  that  carrier 
was  only  relieved  from  losses  occasioned  without  negligence, 
because  it  could  not  contract  against  results  of  its  own  negli- 
gence.   Georgia  Southern  &  F.  Ky.  Co.  v,  Johnson,  King  &.  Co. 
(Ga.),  398. 
In  a  suit  for  conversion,  carrier   cannot   take   advantage   of   an 
agreed  valuation  in  order  to  lessen  its  liability.    Georgia  South- 
ern &  F.  Ry.  Co.  V.  Johnson,  King  &  Co.  (Ga.),  398. 
Valuation  of  freight,  shipper  estopped.     Georgia  Southern  &  F. 

Ry.  Co.  V.  Johnson,  Kinff  &  Co.  (Ga.),  398. 
Where  goods  are  shipped    released,"  the  burden  is  upon  the  car- 
rier to  show  that  loss  within  the  exemption,  and  not  caused  by 
its  negligence.     Georgria  Southern  &  F.   Ry.  Co.  v.  Johnson, 
King  &  Co.  (Ga.),  398. 
Mtsmarking,  carrier  estopped  to  claim  that  it  was  a  sufficient  ex- 
cuse for  not  shipping  package  which  was  correctly  marked.    Lex- 
ington Grocerjr  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  349. 
Negligence  in  failing  to  set  brakes  on  car  which  escaped  and  ran 
into  shipper's  employee,  while  he  was  pushing  another  car  to 
unloading  point.    Pratt  v.  New  York,  N.  n^  &  H.  R.  Co.  (Mass.), 
235. 
Penal    statute   of   North    Carolina   prohibiting   delay   in   shipping 
freight  was  a  proper  exercise  of  state's  police  power.    Lexington 
Grocery  Co.  v.  Southern  Ry.  Co.  (N.  Car.),  349. 
Statute  of  North  Carolina  imposing  i>enalty  for  delay  in  shipping 
freight  not  repealed.    Lincoln  Traction  Co.  v.  Webb  (Neb.),  369. 
Sufficiency  of  evidence  of  breach  of  contract  to  receive  goods  for 
transportation.    Oor^^ia  S.  &  F.  Ry.  Co.  v.  Marchman  (Ga.),  263. 
Stiffictency  of  petition  in  action  for  breach  of  contract  to  receive 
goods  for  transportation.    Georgia  S.  &  F.  Ry.  Co.  v.  Marchman 
(Ga.),  263. 

CARRIERS  OP  LIVE  STOCK. 

Not  liable  for  delay  in  delivery  where  delivery  was  made  as  soon 
as  authority  of  shipper's  employees  to  receive  was  ascertained. 
Moore  v.  Baltimore  &  O.  R  Co.  (Va.),  256. 

Shipper  cannot  recover  for  damages  to  shipment  from  failure  to 
furnish  proper  car,  where  such  ground  of  negligence  was  not  al- 
leged in  declaration.    Moore  r.  Baltimore  &  O.  K.  Co.  (Va.),  256. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  CHILDREN;  FELLOW  SERVANTS. 
Abusive  language  by  employee,  question  for  jury  whether  he  or  the 

passenger  was  the  aggressor.     Illinois  Cent.  R.  Co.  v.  Winslow 

(Ky.),  432. 
Assault  by  conductor,  liability.     O'Brien  v.  St.  Louis  Transit  Co. 

(Mo.),  413. 
Assault,  liability  for  death  of  passenger,  followed  from  street  car, 

and  shot  by  conductor.    O'Brien  v.  St,  Louis  Transit  Co.  (Mo.), 

413. 
Assault,  whether  carrier  liable  for  death  of  street  car  passenger, 

killed  by  conductor  on  the  street,  where  latter  had  been  dragged 

by   the   passenger,    and    self   defense    was   alleged,   instructions. 

O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  413. 
Assumption  of  risk  of  carrier's  negligence  by  street  car  passenger. 

Parks  V.  St.  Louis  &  S.  Ry.  Co.  (Mo.)   387. 
Burden  of  proof  on  carrier  after  its  negligence  is  proved.    Lincoln 

Traction  Co.  v.  Webb  (Neb.),  369. 
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Burden  of  proof  on  injured  passenger,  extent  of.  Lincoln  Traction 
Co.  V.  Webb  (Neb.),  369. 

Burden  of  proving  that  negligence  of  carrier  was  not  the  proximate 
cause  of  passenger's  death.  Lincoln  Traction  Co.  v.  Heller 
(Neb.),  368. 

Care  due  person  assisting  passengers  to  board  train.  Flaherty  v. 
Boston  &  M.  R.  R.  (Mass.),  246. 

Care  due  to  prevent  prospective  passenger,  after  his  ejection  from 
car,  from  being  injured  by  rails  charged  with  electricity,  as  he 
was  walking  back  to  his  home  at  night.  Anderson  v.  Seattle- 
Tacoma  Interurban  Ry.  Co.  (Wash.),  380. 

Carrier  not  liable  for  injury  to  its  passenger,  sustained  while  wait- 
ing for  train,  through  carelessness  of  employee  of  another  com- 
pany using  same  station.  Miller  v.  West  Jersey  &  S.  R.  (io.  (N. 
J.),  267. 

Contributory  Negligence. 

Alighting  from   moving  train  by  direction  of  brakeman,  when 

danger  is  obvious.    Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),  246. 
Alighting  from  street  car  on  company's  private  way,  act  of  con- 
ductor in  stopping  car  to  be  considered.    Topp  v.  United  Rys. 

&  Electric  Co.  of  Baltimore  (Md.),  248. 
Alighting  from  street  car  on  company's  private  way  prevented 

recovery.     Topp  v.  United  Rys.  &  Electric  Co.  of  Baltimore 

(Md.),  248. 
Care  required  of  street  car  passenger  riding  on  steps,  to  avoid 

collision  with  cars  on  other  track.    Parks  v,  St  Louis  &  S.  Ry. 

Co.  (Mo.),  387. 
Person  assisting  passengers  to  board  train  alighting  from  it  after 

it  had  started.    Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),  246. 
Question  for  jury  where  passenger  was  run  into  by  car  while 

transferring  from  one  car  to  another.     Walger  v.  Jersey  City 

H.  &  P.  St.  Ry.  Co.  (N.  J.),  226. 
Question  for  jury  where  prospective  passenger,  after  his  ejection 

from  car,  was  injured  by  rail  charged  with  electricity,  as  be  was 

walking  back  to  his  home,  at  night.     Anderson  v,  Seattle-Ta- 

coma  Interurban  Ry.  Co.  (Mass.),  380. 
Street  railway  passenger  never  assumes  the  risk  of  the  compoagr's 

negligence,     rarks  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  387. 

Damages. 

Advice  of  ticket  agent  to  passenger  to  board  moving  train  was 

not  an  intentional  wrong,  such  as  to  support  a  verdict  against 

the  carrier  for  punitive  damages.    Pickett  v.  Southern  Ry,  Co. 

(S.  Car.),  269. 

Duty  of  passenger  put  off  at  wrong  station  to  minimize  damages. 

Cain  V.  Louisville  &  N.  R.  Co.  (Ky.),  376. 
Exemplary  damages  for  insulting  conduct  of  porter  in  refusing 
admission  to  car.    Yazoo  &  M.  V.  R.  Co.  v,  Mattingly  (Miss.), 
48. 
$2,500  not  excessive  verdict  where  passenger  was  denied  admis- 
sion to  car  by  porter,  in  an  insulting  and  threatening  manner. 
Yazoo  &  M.  V.  R.  Co.  v.  Mattingly  (Miss.),  48. 
Degree  of  care.    O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  413;  Topp 

V.  United  Rys.  &  Electric  Co.  of  Baltimore  (Md.),  248. 
Degree   of   care   due   alighting   passenger.     O'Brien  v.    St.   Louis 

Transit  Co.  (Mo.),  413. 
Degree  of  care  due  alighting  passenger,  instructions.     Hart  v.  Se- 
attle, etc.,  Ry.  Co.  (Wash.),  430. 
Degree  of  care  due  street  railway  passenger  riding  on  steps.    Parks 

V,  St.  Louis  &  S.  Ry.  Co.  (Mo.),  387. 
Degree  of  care  in  maintaining  track  and  appliances,  instruction  was 
not  prejudicial  to  defendant.    Nashville  R.  R.  v.  Howard  (Tcnn.), 
75. 
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Degree  of  care,  instruction  as  to  meaning  of  "human  skill  and  fore- 
sight" properly  refused,  as  no  instruction  containing  such  terms 
had  been  given.    Nashville  R.  R.  v.  Howard  (Tenn,),  75. 

Degree  of  care  required  in  furnishing  safe  place  to  alight  Topp  v. 
United  Rys.  &  Electric  Co.  of  Baltimore  (Md.),  248. 

Degree  of  care  required  of  street  railway  as  carrier  of  passenger. 
Lincoln  Traction  Co.  v.  Webb  (Neb.),  369. 

Direction  of  verdict  for  defendant,  in  action  for  injuries  to  street 
car  passenger  struck  by  passing  wagon,  was  properly  refused. 
Rodman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.).  244. 

Duty  of  conductor  to  discover  that  girl  has  alighted  at  wrong  sta- 
tion.   Cain  V.  Louisville  &  N.  R.  Co.  (Ky.),  376. 

Duty  to  hold  trains  for  belated  passengers.  Pickett  v.  Southero 
Ry.  Co.   (S.  Car.),  269. 

Duty  to  protect  passengers  from  other  persons.  Illinois  Cent  R. 
Co.  V,  Winslow  (Ky.),  432. 

Evidence. 

Abusive  language,  evidence  that  brakeman,  some  time  after  the 
occurrence,  said  to  witness  that  he  started  to  slap  the  passen- 
ger, and  was  sorry  he  did  not  do  so,  was  imcompetent.  Il- 
linois Cent.  R.  Co.  v.  Winslow  (Ky.).  432. 
Abusive  language,  where  brakeman  admitted  its  use,  but  denied 
that  he  started  to  assault  the  passenger,  the  admission  did  not 
render  harmless  the  introduction  of  incompetent  evidence  that 
the  brakeman  had  afterwards  said  he  started  to  slap  plaintiff, 
and  wished  he  had  done  so.  Illinois  Cent  R.  Co.  v.  Winslow 
(Ky.),  432.  ^ 

Custom  of  allowing  passengers  to  ride  on  running  board  admis- 
sible in  evidence  upon  question  of  negligence.     Stone  v.  Lew- 
iston,  B.  &  B.  St  Ry.  (Me.),  240. 
Similar  accidents  caused  by  jolting  on  same  part  of  track.    Nash- 
ville R.  R.  V.  Howard  (Tenn.),  75. 
Failure  of  employee  to  assist  children  to  board  train,  obliging  their 
mother  to  assist  them,  was  not  the  proximate  cause  of  injury 
sustained  by  mother  while  attempting  to  alight  from  the  train 
after  it  started.    Flaherty  v.  Boston  &  M.  R.  R.  (Mass.),  246. 
Invitation  to  alight  from  street  car,  sufficiency  of  evidence.    Topp 

V.  United  Rys.  &  Electric  Co.  of  Baltimore  (Md.),  248. 
Liability  for  death  of  passenger  was  a  question  for  jury,  under 
death    statute   of    Missouri.     O'Brien   v.  St  Louis  Transit    Co. 
(Mo.),  413. 
Liability  where  prospective  passenger,  after  his  wrongful  ejection 
from   car,  was   injured  by   rail   charged  with   electricity,  as   he 
was  walking  back  to  his  home  at  night.     Anderson  v.  Seattle- 
Tacoma  Interurban  Ry.  Co.  (Mass.),  380. 
Negligence  question  for  jury  where  passenger  was  run  into  by  car 
while  transferring  from  one  car  to  another.     Walgcr  v.  Jersey 
City,  H.  &  P.  St.  Co.  (N.  J.),  226. 
Negligence  question  for  jury  where  street  car  passenger,  while  rid- 
ing on  steps,  after  being  warned  by  motorman,  but  not  by  con- 
ductor, who  saw  him,  was  struck  by  car  on  opposite  track,  at  a 
curve,  while  the  cars  were  being  run  in  violation  of  a  rule  of  the 
carrier.    Parks  v.  St  Louis  &  S.  Ry.  Co.  (Mo.),  387. 
Pleading  contributory  negligence  and  assumption  of  risk,  in  action 
for  injury  to  street  car  passenger,  sustained  while  he  was  riding 
on  steps,  from  collision  with  a  car  on  other  track.    Parks  v,  St 
Louis  &  S.  Ry.  Co.  (Mo.),  387. 
Presumption  of  negligence  from  accident  to  passenger.     Lincoln 

Traction  Co.  v,  Webb  (Neb.),  369. 
Presumption    of   negligence   from   killing   of   passenger.     Lincoln 

Traction  Co.  v.  Heller  (Neb.).  368. 
Refusal   to   charge   that  passenger  could  not  recover  unless  she 
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satisfied  the  jury,  by  testimony  of  greater  weight,  that  the  acci- 
dent happened  because  of  sudden  starting  of  car  after  it  came 
to  full  stop  in  response  to  her  signal,  was  error.  Dambmann  v. 
Metropolitan  St.  Ry.  Co.  (N.  Y.),  437. 
Safe  place  to  alight,  negligence  in  failing  to  furnish.  Topp  v.  United 
Rys.  &  Electric  Co.  of  Baltimore  (Md.),  248. 

Who  Are  Passengers. 

Shipper's  employee  a  passenger  so  as  not  to  a  fellow  servant  of 
the  engineer  of  the  train.  Holmes  v,  Birmingham  Southern 
R.  Co.  (Ala.),  816. 

Transferring  from  one  street  car  to  another.  Walger  v.  Jersey 
City,  H.  £  P.  St.  Ry.  Co.  (N.  J.),  226. 

CARS. 

See  MASTER  AND  SERVANT. 

CAR  SERVICE  ASSOCIATION. 

See  CARRIERS  OF  GOODS;  MONOPOLIES. 

CAR  STARTER. 

See  FELLOW  SERVANTS. 

CASHIERS. 

See  MASTER  AND  SERVANT. 

CATTLE. 

See  STOCK,  INJURIES  TO. 

CATTLEGUARDS. 

See  FENCES;  STOCK,  INJURIES  TO. 

CAUSAL  CONNECTION. 

See  PERSONAL  INJURIES. 

CHANGED  CONDITIONS. 

See  EVIDENCE. 

CHARGES. 

See  CARRIERS  OF  GOODS. 

CHILDREN. 

See  INJURIES  TO  PROPERTY;  PERSONAL  INJURIES; 
WITNESSES. 

Care  due  boy  under  cars,  attempting  to  recover' his  hat,  who  was  a 

trespasser  in  the  railroad  yards.    Wagner  v,  Chicago  &  N.  W. 

Ry.  Co.  (Iowa),  749. 
Care  due  child  trespassing  on  railroads  tracks.    Nashville,  etc.,  Ry. 

Co.  V.  Harris  (Ala.),  562. 
Care  required  of  motorman  to  avoid  injuring  child  approaching 

track.    Indianapolis  St.  Ry.  (3o.  v,  Schomberg  (Ind.),  627. 
Child,  too  young  to  be  chargeable  with  contributory  negligence,  as 

a  trespasser  on  tracks.    Nashville,  etc.,  Ry.  Co.  v,  Harris  (Ala.), 

562. 

Contributory  Negligence. 

Effect  of  infancy  of  plaintiff.  Nashville,  etc.,  Ry.  Co.  v,  Harris 
(Ala.),  562. 

Care  required  of  child  non  sui  juris  to  avoid  street  car.  Indian- 
apolis St.  Ry.  Co.  V.  Schomberg  (Ind.),  627. 

Child  was  not  guiltv  of  negligence  in  attempting  to  cross  track  in 
front  of  approaching  street  car.  Cameron  v,  Duluth-Superior 
Traction  Co,  (Minnj,  632. 

14  R  R  R— 56 
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Parents  of  child  injured  by  street  car  were  not  negligent  in  en- 
trusting it  to  older  sister.  Cameron  v,  Duluth-Superior  Trac- 
tion Co.  (Minn.),  632. 
Where  a  minor  was  injured  while  jumping  from  a  moving  street 
car,  by  the  direction  of  the  motorman,  as  plaintiff  claimed,  an 
ordinance  making  it  a  misdemeanor  to  jump  from  a  moving 
street  car  was  admissible  in  evidence.  Denison  &  S.  Ry.  Co.  v. 
Carter  (Tex.),  129. 

Crossing  signals,  failure  to  give  was  not  cause  of  child  coming  on 
track,  where  it  appeared  that  she  walked  along  track  towards 
train  after  seeing  it.    Nashville,  etc.,  Ry.  Co.  v.  Harris  (Ala.),  562. 

Duty  to  look  for  children  trespassing  under  cars  in  railroad  yards. 
Wagner  r.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  749. 

Evidence  showed  negligence  on  part  of  motorman  in  not  stopping 
car  when  child  was  seen  approaching  track.  Indianapolis  St.  Ry. 
Co.  V.  Schomberg  (Ind.^,  627. 

Imputed  negligence,  negligence  of  mother  could  not  prevent  re- 
covery for  injury  to  child  thrown  from  car  by  sudden  jolt,  as  the 
latter  was  without  fault.    Nashville  R.  R.  v.  Howard  (Tenn.),  75. 

Infancy,  effect  on  relations  between  parties.  Atlanta  &  W.  P.  R. 
Co.  V.  West  (Ga.),  548. 

Liable  for  injury  to  minor  permitted  to  ride  on  street  car  by  mo- 
torman, without  authority,  in  consideration  of  certain  services. 
Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),  129. 

Negligence  of  driver  was  not  imputable  to  infant  not  quite  fourteen 
years  of  age,  riding  with  him,  and  injured  in  a  crossing  accident. 
Ham  pel  v.  Detroit,  etc.,  Ry.  Co.  (Mich.),  732. 

Negligence  on  part  of  motorman  in  failing  to  anticipate  danger  of 
child  approaching  street  car  track.  Cameron  v.  Duluth-Superior 
Traction  Co.  (Mmn.),  632. 

Proximate  cause  of  injury  to  boy  riding  on  street  car  by  permission 
of  motorman  was  his  attempt  to  alight  from  moving  car  at  mo* 
torman's  direction,  and  not  the  act  of  the  motorman  in  permitting 
him  to  ride  on  the  front  platform.  Denison  &  S.  Ry.  (3o.  v.  Car- 
ter (Tex.),  129. 

Volunteers,  infancy  of  one  of  them  cannot  change  relations  between 
parties.    Atlanta  &  W.  P.  R  Co.  v.  West  (Ga.),  548. 

Where  a  minor  was  injured  while  attempting  to  alight  from  the 
front  platform  of  a  moving  street  car,  it  was  not  actionable  neg- 
ligence on  the  part  of  the  company  to  permit  him  to  ride  on  the 
car,  as  distinguished  from  a  place  on  the  car  which  was  especially 
dangerous.    Denison  &  S.  Ry.  Co.  v.  Carter  (Tex.),  129. 

Wilfulness  or  wantonness,  insufficiency  of  evidence,  in  action  for 
injury  to  child  on  track.  Nashville,  etc.,  Ry.  Co.  v.  Harris  (Ala.), 
562. 

CHOOSING  DANGEROUS  POSITION. 

See  MASTER  AND  SERVANT. 

CHOOSING  MORE  DANGEROUS  METHOD. 

See  MASTER  AND  SERVANT. 

COAL  CHUTES. 

See  MASTER  AND  SERVANT. 

COLLISIONS. 

See  ACCIDENTS  ON  TRACKS;  STREET  RAILWAYS. 

COLLISIONS  WITH  WAGONS. 

See  CARRIERS  OF  PASSENGERS. 

COMBINATIONS  IN  RESTRAINT  OF  TRADE. 

See   MONOPOLIES. 
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COMPETING  LINES. 

Sec  EMINENT  DOMAIN. 

COMPLAINT  OF  PAIN. 

Sec  EVIDENCE. 

CONCURRING  NEGLIGENCE. 

See  FELLOW  SERVANTS;  NEGLIGENCE. 

CONDUCTORS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

CONNECTING  CARRIERS. 

See  CARRIERS  OF  GOODS;  INTERSTATE  COMMERCE. 

Limiting  Liability. 

Liability  limited  to  own  line,  application  of  Kansas  statute  re- 
quiring initial  carrier  to  show  how  loss  of,  or  damage  to,  freight 
on  connecting  line  occurred.  Atchison,  etc.,  Ry.  Co.  v.  Canton 
Milling  Co.  (Kan.),  422. 

CONSIDERATION. 

See  SPURS  AND  SIDETRACKS. 

CONSOLIDATION. 

Sec  EMINENT  DOMAIN;  RAILROADS. 

CONSTITUTIONAL  LAW. 

See  BRIDGES;  CARRIERS  OF  GOODS;  CRIMINAL  LAW; 
EMINENT  DOMAIN:  LICENSES;  MONOPOLIES;  RAIL- 
ROADS IN  STREETS;  STOCK,  INJURIES  TO;  TAXA- 
TION. 

CONTEMPLATION  OF  PARTIES. 

See  CARRIERS  OF  GOODS. 

CONTINUOUS  LINE. 
Sec  TAXATION. 

CONTRACTORS. 

See  FELLOW  SERVANTS. 

CONTRACTS. 

See  RIGHT  OF  WAY;  SPURS  AND  SIDE  TRACKS;  STA- 
TIONS AND  DEPOTS. 

CONTRIBUTORY  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CROSSINGS;  DEATH  BY 
WRONGFUL  ACT;  EVIDENCE;  MASTER  AND  SERV- 
ANT;  STATIONS  AND  DEPOTS;  STREET  RAILWAYS. 

Admission  by  failure  to  traverse  in  reply,  cflFect  of  allegation  of  due 

care  on  part  of  deceased  in  amended  petition.    Louisville  &  N.  R. 

Co.  V.  Paynter's  Adm'x  (Ky.).  140. 
Allegation  of  contributory  negligence  in  answer  was  new  matter, 

which  was  admitted  by  failure  to  traverse  by  a  reply.    Louisville 

&  N.  R.  Co.  V,  Paynter's  Adm'x  (Ky.),  140. 
Duty  to  avoid  consequences  of  defendant's  negligence.     Atlanta, 

etc.,  Ry.  Co.  v.  Gardner  (Ga.),  602. 
Insufficiency  of  allegation.    Mobile  J.  &  K.  C.  R.  Co.  v.  Bromberg 

(Ala.),  823. 
Intoxication  does  not  relieve  a  man  from  the  degree  of  care  re- 
quired  of  a  sober  man  in   same   circumstances.     Vizacchero  v. 

Rhode  Island  Co.  (R.  I.),  172. 
Question  for  jury.    Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 

343. 
Whether  question  for  jury.    Topp  v.  United  Rys.  &  Electric  Co.  of 

Baltimore  (Md.).  248. 
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CONVERSION. 

Sec  CARRIERS  OF  GOODS. 

CORPORATIONS. 

Sec  MONOPOLIES;  NEGLIGENCE. 

COUPLING  CARS. 

Sec  MASTER  AND  SERVANT. 

COVENANT  OR  CONDITION. 

See  RIGHT  OF  WAY. 

CRIMINAL  LAW. 

Obstructions  on  track,  criminal  offense,  under  Wisconsin  statute, 
regardless  of  intent.    State  v.  Bisping  (Wis.),  57. 

Obstructions  on  track,  unusual  or  excessive  punishment  for  plac- 
ing not  prescribed  by  Wisconsin  statute.  State  v.  Bisping  (Wis.), 
57. 

Placing  obstructions  on  track,  immaterial  allegations  in  indictment, 
under  Wisconsin  statute.    State  v,  Bisping  (Wis.),  57. 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  FELLOW 
SERVANTS;  RAILROADS  IN  STREETS;  STREET  RAIL- 
WAYS. 

Care  required  of  motorman  and  driver  of  vehicle,  where  view  is 
obstructed,  when  approaching  a  crossing.  Dungan  v,  Wilming- 
ton City  Ry.  Co.  (Del.),  746. 

Contract  between  railroad  and  private  persons  for  permanent  main- 
tenance of  grade  crossings  over  certain  streets,  right  of  specific 
performance  subject  to  interests  of  the  public  and  police  power. 
Swift  V.  Delaware,  L.  &  W.  R.  Co.  (N.  J.),  669. 

Contributory  Negligence. 

Burden  of  proving  gross  carelessness  of  deceased,  in  action  based 
on  Mass.  Rev.  Laws,  c.  Ill,  §  268,  requiring  crossing  signals 
to  be  given.  McDonald  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Mass.),  125. 

Burden  of  proving  gross  carelessness  on  part  of  deceased.  Brus- 
seau  V.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  157. 

Conductor  of  street  car,  who  had  alighted  to  see  that  track  was 
clear,  and  killed  by  a  train  which  he  should  hav^  seen  in  time, 
while  unnecessarily  standing  on  the  steam  railroad  track,  was 
guilty  of,  as  matter  of  law.  Dunworth  v.  Grand  Trunk  West- 
ern Ky.  Co.  (C.  C.  A.),  196. 

Driver  of  wagon  struck  by  train  was  guilty  of.  Van  Riper  v.  New 
York,  S.  &  W.  R.  Co.  (N.  J.),  162. 

Driving  over  street  car  tracks,  after  seeing  approaching  car,  with- 
out looking  again  until  too  late.  Goldmann  v.  Milwaukee  Elec- 
tric Ry.  &  L.  Co.  (Wis.),  582. 

Driving  through  open  crossing  gates.  Sager  v.  Atchison,  T.  &  S. 
F.  Ry.  Co.  (Kan.),  670. 

Gross  carelessness  of  boy  seven  and  one-half  years  of  age,  suffi- 
ciency of  evidence  where  no  one  saw  accident.  McDonald  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  125. 

Instruction  properly  refused  because  it  was  apt  to  mislead  jury 
by  emphasizing  duty  of  plaintiff  with  regard  to  the  exercise  of 
due  care,  thereby  drawing  the  jury's  attention  to  particular 
facts.    Chicago  &  E.  I.  R.  Co.  v.  Coggins  (111.),  144. 

Of  motorman,  injured  in  collision  between  his  car  and  train,  when 
his  attention  was  diverted  in  looking  for  signals  from  his  con- 
ductor.   McLcod  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  715. 

Presumption  of  due  care  on  part  of  person  injured.  (K>linvaux 
V.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  185. 
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Question  for  jury.     Barnum  v.  Grand  Trunk  Western  Ry.  Co. 

(Mich.),  752. 
Question  for  jury  whether  plaintiff  was  guilty  of  gross  negli- 
gence.   Brusseau  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  157. 
Sufficiency  of  evidence.    Lambert  v.  Southern  Pac.  R.  Co.  (Cal.), 

575. 
Testimony  of  person  that  when  approaching  a  street  railway  track 
he  looked  along  it  for  a  car,  and  did  not  see  one,  was  impro)>- 
able.    Lightfoot  v.  Winnebago  Traction  Co.  (Wis.),  1. 
Time  of  using  due  care,  instructions.    Chicago  &  £.  I.  R.  Co.  v. 
Coggins  (111.),  144. 
Defects,    sufficiency    of    evidence    of    implied  notice  to  company. 

Hughes  V.  Chicago  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.),  727. 
Defendant  was  not  liable  on  the  ground  that  by  the  exercise  of  or- 
dinary care  its  trainmen  might  have  avoided  the  consequence  of 
decedent's  negligence,  after  the  discovery  of  his  peril.    Dunworth 
v.  Grand  Trunk  Western  Ry.  Co.  (C.  C.  A.)^  196. 
Duty    to    maintain    crossing    in    safe    condition    for    pedestrians. 

Hughes  V.  Chicago,  etc.,  Ry.  Co.  (Wis.),  787. 
Fact  that  trainmen  were  guilty  of  noncompliance  with  statutory 
regulations  did  not  preclujde  their  company  from  relying  on  de- 
fense  of   contributory   negligence.     Dunworth  v.   Grand   Trunk 
Western  Ry.  Co.  (C.  C.  A.),  196. 

Farm  Crossings. 

Duty  of  determining  kind  of  crossing  to  be  constructed  is  im- 
posed on  railroad  company,  under  Iowa  Code  1873,  §  1268.  Mc- 
Leod  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  715. 

Gates. 

Open  gate  as  an  assurance  of  safety.    Sager  v.  Atchison,  T.  &  S. 

F.  Ry.  Co.  (Kan.),  670. 
Person  not  required  to  be  on  his  guard  against  danger  of  being 
struck  by  gate  through  negligence  of  gate  keeper.     Sager  v, 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.),  670. 

Jury  must  necessarly  have  found  that  plaintiff's  foot  was  caught 
and  held  until  he  was  struck  by  engine.  Hughes  v.  Chicago  St. 
P.  M.  &  O.  Ry.  Co.  (Wis.),  787. 

Lookout,  duty  of  trainmen.  Hughes  v,  Chicago,  St.  P.  M.  &  O.  Ry. 
Co.  (Wis.),  787. 

Mutual  rights  and  duties  of  those  in  charge  of  street  cars  and  other 
users  of  streets.  Birmingham  Ry.  L.  &  P.  Co.  r.  Oldham  (Ala.), 
165. 

Negligence  could  not  be  inferred  from  mere  fact  that  engine  inflict- 
ing injury  was  backing  across  street  immediately  after  passage 
of  train.    Barnum  v.  Grand  Trunk  Western  Ry.  C;o.  (Mich.),  752. 

Presumption  of  negligence  on  part  of  motorman  was  created  by 
evidence  showing  that  vehicle  driven  along  track  was  struck  from 
rear  by  sprinkling  car  from  which  motorman,  as  he  alleged  had 
been  knocked  of  by  electric  shock.  Chicago  City  Ry.  Co.  v. 
Barker  (111.),  190. 

Presumption  of  negligence,  plaintiff  was  not  precluded  by  his  al- 
legations of  negligence  from  relying  upon.  Chicago  City  Ry.  Co. 
V.  Barker  (111.),  190. 

Questions  for  jury  whether  operation  of  train  was  negligent  when 
speed  was  from  60  to  65  miles  an  hour,  and  statutory  signals  were 
not  given,  at  crossing  where  view  was  obstructed.  Golinvaux  r. 
Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  185. 

Right  of  trainmen  to  presume  that  person  driving  towards  tracks 
will  avoid  danger.    Lambert  v.  Southern  Pac.  R.  Co.  (Cal.),  575. 

Right  of  way  between  street  car  and  other  vehicle.  Lightfoot  v. 
Winnebago  Traction  Co.  (Wis.),  1, 
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Signals. 

Absence  of  was  cause  of  accident.  Brusseau  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Mass.),  157. 

Application  of  Iowa  statute  to  street  crossings.  Golinvaux  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  185: 

Comparative  weight  of  affirmative  and  negative  testimony.  In- 
diana, I.  &  I.  P.  Co.  V.  Otstot  (111.),  149. 

Duty  to  give  is  not  owed  to  persons  at  other  places  along  track. 
Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 

Failure  of  persons  nearby  to  hear  signals  was  competent  for  the 
consideration  of  the  jury.  McDonald  v.  New  York  Cent.  &  H. 
R,  R.  Co.  (Mass.),  125. 

Failure  to  give  was  not  proximate  cause  where  sectionman  was 
injured  in  attempting  to  remove  hand  car  from  track  to  prevent 
collision  with  train,  where  presence  of  hand  car  was  due  to 
section  foreman's  negligence  in  running  it  on  train's  time.  Il- 
linois Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Knowledge  of  approach  of  train  from  other  sources,  effect  of 
failure  to  give  signals.  Lambert  v.  Southern  Pac.  R.  Co.  (Cal.), 
575. 

Presumption  of  negligence  from  failure  to  give  signals  and  kill- 
ing of  person  at  crossing,  under  Mass.  statute.  McDonald  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  125. 

Private  crossings,  application  of  statute.  Nichols  v.  Chicago,  etc., 
Ry.  Co.  (Iowa),  766. 

Private  crossings,  failure  to  give  not  negligence  per  se  at  com- 
mon law.     Nichols  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  766. 

Question  for  jury  where  testimony  as  to  failure  to  give.  Mc- 
Donald V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mass.),  125. 

Statute  requiring  applicable  where  sectionman  on  hand  car  was 
injured.     Illinois  (Jent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Speed. 

Evidence  that  engineer  of  deceased's  train  was  running  it  at  the 
time  of  the  accident  in  violation  of  ordinance  limiting  speed 
was  inadmissible,  in  action  against  other  company  for  killing 
fireman  in  a  collision  at  the  intersection  of  two  railroads,  as 
the  negligence  of  such  engineer  could  not  prevent  recovery. 
Chicago  &  A.  R.  Co.  v.  Vipond  (111.),  295. 

Stop,  Look,  and  Listen. 

Care  required  at  crossing  where  view  is  obstructed.  Ciolinvaux 
V.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa),  185. 

Care  required  of  one  about  to  drive  over  street  car  tracks.  Gold- 
mann  v.  Milwaukee  Electric  Ry.  &  L.  Co.  (Wis.),  582. 

Contributory  negligence  in  stepping  from  behind  street  car,  upon 
other  track  without  looking  for  cars.  Giardina  v.  St.  Louis  & 
M.  R.  Ry.  Co.  (Mo.),  579. 

Credibility  of  plaintiff's  testimony  a  question  for  jury.  Chicago 
City  Ry.  Co.  v.  Barker  (111.),  190. 

Failure  of  person,  after  alighting  from  street  car  to  look  for  car 
on  other  track  and  failure  to  comply  with  rules  of  the  company 
to  prevent  collisions  between  cars  and  requiring  crossing  sig- 
nals to  be  given,  where  it  did  not  appear  that  such  rules  were 
customarily  observed,  or  that  plaintiff  relied  upon  or  knew^  of 
them.  Birmingham  Ry.  Light  &  Power  Co.  v,  Oldham  (Ala.), 
165. 

Failure  to  look  for  street  car,  which  could  have  been  seen,  and 
mere  negligence  of  those  operating  car.  Birmingham  Ry.  L. 
&  P.  Co.  V.  Oldham  (Ala.),  165. 

Failure  to  stop  and  look  not  negligence  per  se.  Chicago  City  Ry. 
Co.  V.  Barker  (111.),  190. 

Gate,  effect  of  failure  to  lower  on  duty  to  look  for  trains.  Van 
Riper  v.  New  York,  S.  &  W.  R.  Co.  (N.  J.),  162. 
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Licensee  was  not  guilty  of  contributory  negligence  in  failing  to 
look  again  before   crossing  track  in   alley,   though  view  was 
somewhat    obstructed.      Booth    v.    Union    Terminal    Ry.   Co. 
(Iowa),  768. 
Plaintiff  was  not  guilty  of  contributory  negligence,  as  a  matter 
of  law,  in  failing  to  alight  from  his  buggy,  and  to  go  to  a  point 
sufficiently  near  the  track  to  enable  him  to  see  beyond  the  point 
where  his  vision  was  obstructed  by  cars,  where  there  was  evi- 
dence of  failure  to  give  signals.     Louisville  &  N.   R.   Co.  t;. 
Bryant  (Ala.),  734. 
Street  railway  crossings.    Lightfoot  v.  Winnebago  Traction  Co. 
(Wis.),  1. 
Variance  where  declaration  alleged  that  while  plaintiff  was  driving 
over  defendant's  crossing,  an  engine  struck  his  vehicle,  whereby 
plaintiff  was  thrown  out  and  injured,  and  the  evidence  tended  to 
prove  that  a  car  struck  the  vehicle,  but  that  he  was  not  then 
thrown  out  but  that  the  horse  ran  away  and  he  was  thrown  out 
and  injured.    Wabash  R.  Co.  v.  Billings  (111.),  203. 
Where    his    vehicle  was  struck   by    engine,    causing    his    horse    to 
run  away,  the  striking  of  the  vehicle  was  the  proximate  cause  of 
plaintiff's  injuries  due  to  his  subsequent  fall  from  vehicle,  when  it 
was  overturned  in  a  gutter.    Denison  B.  &  N.  O.  R.  Co.  v.  Barry 
(Tex.),  201. 

CROWDED  STREETS. 

Sec  STREET  RAILWAYS. 

CUSTOM  AND  USAGE. 

See  CARRIERS  OF  PASSENGERS. 

DAMAGES. 

See  APPEAL;  CARRIERS  OF  GOODS;  CARRIERS  OF  PAS- 
SENGERS; EMINENT  DOMAIN;  INJURIES  TO  PROP- 
ERTY; MASTER  AND  SERVANT;  MONOPOLIES; 
NEGLIGENCE;  SPURS  AND  SIDE  TRACKS;  TRIAL; 
WATER  AND  WATERCOURSES. 

Erroneous  instruction  as  to  proper  method  by  which  jurors  may 
agree  upon  a  verdict.    Indiana,  I.  &  I.  R.  Co.  v.  Otstot  (III.),  149. 

DANGER  TO  CHILDREN. 

See  INJURIES  TO  PROPERTY. 

DEATH  BY  WRONGFUL  ACT. 

See  CARRIERS  OF  PASSENGERS;  EMPLOYER'S  LIABIL- 
ITY ACTS;  STREET  RAILWAYS. 

Contributory  Negligence. 

Burden  of  proof.    Mobile,  J.  &  K.  C.  R.  Co.  v,  Bromberg  (Ala.), 

823. 
No  presumption  that  person  killed  on  railroad  track  was  guilty  of. 

Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594. 
Verdict  should  have  been  directed  for  defendant.     Chicago  City 

Ry.  Co.  V.  Barker  (111.),  190. 
Direction  of  verdict.    Mobile  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.), 

823. 
Right  of  action,  under  Alabama  statute.    Mobile  J.  &  K.  C.  R.  Co. 
V.  Bromberg  (Ala.),  823. 

DECLARATIONS. 

See  WITNESSES. 

DEEDS. 

See  RIGHT  OF  WAY. 
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DEFECTIVE  CARS.  ^ 

Sec  FELLOW  SERVANTS. 

IQEFECTS 

See  MASTER  AND  SERVANT. 

DEGREE  OF  CARE. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

DELAY. 

Sec  CARRIERS  OF  GOODS. 

DELAY  IN  CONSTRUCTION. 

See  RIGHT  OF  WAY. 

DELIVERY. 

See  BAGGAGE. 

DEMURRAGE. 

See  CARRIERS  OF  GOODS. 

DERAILMENT. 

See  EVIDENCE;  MASTER  AND  SERVANT. 

DESIGNATING  NEGLIGENT  EMPLOYEE. 

See  MASTER  AND  SERVANT. 

DIFFERENT  DEPARTMENT  LIMITATION. 

See  FELLOW  SERVANTS. 

DIMINUTION  OF  DAMAGES. 

See  PERSONAL  INJURIES. 

DIRECTION  OF  VERDICT. 

Sec  STOCK,  INJURIES  TO. 

DIRECTIONS. 

See  MASTER  AND  SERVANT. 

DISCOVERED  PERIL. 

See  CHILDREN;  CONTRIBUTORY  NEGLIGENCE;  CROSS- 
INGS. 

DISCRIMINATION. 

See  CARRIERS  OF  GOODS. 

DISEASE 

See  PERSONAL  INJURIES. 

DOGS. 

See  ANIMALS. 

DRAINAGE. 

See  WATER  AND  WATERCOURSES. 

DRAINS. 

See  BRIDGES. 

DRINKING  WATER. 

See  MASTER  AND  SERVANT. 

DRUNKENNESS. 

See  CONTRIBUTORY  NEGLIGENCE. 
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DUE  PROCESS  OP  LAW. 

Sec  RAILROADS  IN  STREETS. 

DUMPS* 

Sec  WATER  AND  WATERCOURSES. 

DUPLICITY. 

Sec  MASTER  AND  SERVANT. 

DUTY  TO  MAINTAIN. 

See  CROSSINGS. 

DUTY  TO  PROTECT  AGAINST  STRANGERS.  , 

See  CARRIERS  OF  PASSENGERS. 

DUTY  TO  WARN. 

Sec  CARRIERS  OF  PASSENGERS. 

DUTY  TO  WARN  AND  INSTRUCT. 

See  FELLOW  SERVANTS. 

DUTY  TO  INSTRUCT  AND  WARN. 

See  MASTER  AND  SERVANT. 

DYNAMITE. 

See  FELLOW  SERVANTS. 

EARNING  CAPACITY. 

See  PERSONAL  INJURIES. 

EASEMENTS. 

See  EMINENT  DOMAIN. 

EXCESSIVE  VERDICT. 

See  APPEAL. 

EGRESS  AND  INGRESS. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

EJECTION. 

See  TRESPASSERS. 

ELECTRIC  RAILWAYS. 

See  LIENS. 

ELECTRIC  SHOCKS. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS. 

ELECTRIC  WIRES. 

See  MASTER  AND  SERVANT. 

EMERGENCIES. 

See  ACCIDENTS  ON  TRACK. 

EMINENT  DOMAIN. 

See  INJURIES  TO  PROPERTY;  RAILROADS  IN  STREETS; 
RIGHT  OF  WAY. 

Appeal  from  award,  where  railroad  right  of  way  was  condemned 
for  telegraph  line,  was  authorized  by  Georgia  statute.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.),  643. 

Condemnation  of  certain  land  of  another  railroad  company  for  the 
purpose  of  laying  an  additional  track,  to  be  operated,  in  conjunc- 
tion with  the  existing  track,  as  a  double-track  railroad,  did  not 
violate  111.  Const.  1870,  art.  11,  §  11,  forbidding  a  railroad  from 
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owning  a  parallel  or  competing  line.    Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  Ry.  Co.  (111.),  722. 
Consolidation  of  railroad  companies,  effect  of  on  right  to  appeal 
from  award.    Union  Traction  Co.  v.  Basey  (Ind.),  455. 

Damages. 

Annoyances  and  inconveniences  to  railroad  company  whose  right 
of  way  is  condemned  for  telegraph  line.  Atlantic  Coast  Line 
R.  Co.  V.  Postal  Telegraph  Cable  Co.  (Ga.),  643. 

Benefit  railroad  company  may  derive  from  contract  with  another 
telegraph  company  already  occupying  its  right  of  way  not  an 
element  of  damages  where  railroad  right  of  way  is  condemned 
for  telegraph  line.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Tele- 
graph Cable  Co.  (Ga.),  643. 

Elements  of  damages  to  abutting  property  where  alley  in  city  is 
appropriated  and  deep  excavation  is  made  therein  close  to  lot 
line.    Kansas  City  Northwestern  R.  Co.  v.  Schwake  (Kan.),  52. 

Injury  caused  to  a  country  place  owned  by  plaintiff  by  the  fact 
that  railroad  runs  between  it  and  a  city  is  general,  and  not 
special.    Little  Rock,  etc.,  R.  Co.  v.  Newman  (Ark.),  448. 

Instruction  was  erroneous  because  railroad  was  not  liable  to  dam- 
ages caused  by  the  improper  cutting  of  certain  embankment, 
without  regard  to  its  intention  to  restore  it.  Guinn  v.  Iowa  & 
St.  L.  R.  Co.  (Iowa),  710. 

Measure  and  elements  of  damages  to  land  taken  and  not  taken. 
Louisiana  Ry.  &  Navigation  (To.  v.  Jones  (La.),  684. 

Measure  of  damages  where  railroad  right  of  way  is  condemned 
for  telegraph  line.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Tele- 
graph (Jabl^  Co.  (Ga,),  643. 

Peculiar  benefits  to  telegraph  company  from  its  use  of  railroad's 
right  of  way  cannot  be  considered  when  assessing  damages, 
where  railroad  right  of  way  is  condemned  for  telegraph  line. 
Atlantic  Coast  Line  R,  Co.  v.  Postal  Telegraph  Cable  Co. 
(Ga.),  643. 

Remote  or  speculative  damages  which  cannot  be  recovered,  where 
railroad  right  of  way  is  condemned  for  telegraph  line.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.),  643. 

Voluntary  payment,  what  is,  so  as  estop  railroad  from  appealing 
from  award.    Union  Traction  Co.  v,  Basey  (Ind,),  455. 

Evidence. 

Evidence  as  to  ease  with  which  material  for  the  restoration  of  a 
certain    embankment    could    be    obtained    was    inadmissible. 
Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa),  710. 
Evidence  that  it  was  not  proper  to  cut  an  embankment  in  a  cer- 
tain   manner,    thereby    causing    an    overflow,    was    admissible. 
Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa),  710. 
Question  whether  the  cutting  of  certain  ditches  was  necessary 
for  the  construction  of  the  roadbed  was  a  proper  subject  for 
expert  testimony.     Guinn  v.  Iowa  &  St.  L.  R.  Co.  (Iowa),  710. 
Exclusive  right  of  occupancy  acquired  by  telegraph  company  where 
railroad  right  of  way  is  condemned  for  purposes  of  its  line.    At- 
lantic Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable  Co.  (Ga.),  643. 
Extent  of  easement  acquired  where  railroad  right  of  way  is  con- 
demned for  purposes  of  telegraph  line,     Atlantic  Coast  Line  R. 
Co.  V.  Postal  Telegraph  Cable  Co.  (Ga.),  643. 
In  proceedings  to  condemn  land  of  another  railroad  company,  the 
question  whether  the  strip  sought  to  be  taken  is  necessary  for 
the  present  or  immediate  future  uses  of  the  company  owning^  it, 
for  railroad  purposes,  so  as  not  to  be  subject  to  condemnation, 
is  one  of  fact.     Chicago,  etc.,  R.   Co.  v.  Chicago,  etc.,  Ry.  Co. 
(111.),  722. 
Land  of  another  railroad,  sought  to  be  condemned,  was  not  nee- 
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essary  for  the  railroad  purposes  of  the  former  company.  Chicago, 
etc.,  R.  Co.  V.  Chicago,  etc.,  Ry.  Co.  (111.),  722. 

Lateral  support,  abutter  does  not  suffer  damages  recoverable  at  law 
for  its  impairment  until  the  earth  is  so  much  disturbed  that  it 
slides  or  falls.  Kansas  City  Northwestern  R.  Co.  v.  Schwake 
(Kan.),  52. 

Liability  for  injuries  to  tenant's  property,  caused  by  destruction  of 
building  on  land  condemned  for  railroad  purposes.  Lyons  v. 
Philadelphia  &  R.  R7.  Co.  (Pa.),  681. 

Police  power  not  limitation  of  power  of  eminent  domain.  Yazoo 
&  M.  V.  R.  Co,  V.  Searles  (Miss.),  465. 

Presumption  of  validity  of  proceedings  from  lapse  of  time.  Rob- 
erts V.  Sioux  City  &  P.  R.  Co.  (Neb.),  32. 

Railroad  company  cannot  condemn  longitudinally  the  right  of  way 
of  another  railroad  company  of  the  width  of  100  feet,  authorized 
by  a  certain  statute,  but  may  condemn  a  strip  adjoining  the  stat- 
utory right  of  way.  Chicago,  etc.,  R.  Co.  v.  (Chicago,  etc.,  Ry.  Co. 
(111.),  722. 

Railroad  company  which  purchased  from  another  company  a  right 
of  way  25  feet  in  width,  on  which  a  railroad  track  was  con- 
structed, has  the  power  to  locate  an  additional  track  on  land  ad- 
jacent to  the  right  of  way,  and  may  for  that  purpose  condemn  an 
additional  strip.  Chicago,  etc.,  R.  Co.  v,  Chicago,  etc.,  Ry.  Co. 
(111.),  722. 

Right  to  condemn  land  of  another  railroad  company.  Chicago,  etc., 
R.  Co.  V.  Chicago,  etc.,  Ry.  Co.  (111.),  722. 

Telegraph  company  acquires  only  an  easement  in  the  right  of  way 
of  a  railroad  company  condemned  for  the  purposes  of  a  tele- 
graph line.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Telegraph  Cable 
Co.  (Ga.),  643. 

EMPLOYEE  OF  ANOTHER  COMPANY. 

See  CARRIERS  OF  PASSENGERS. 

EMPLOYEES. 

See  MASTER  AND  SERVANT;  WITNESSES. 

EMPLOYEES  NOT  ON  DUTY. 

See  MASTER  AND  SERVANT. 

EMPLOYEES  OF  DIFFERENT  COMPANIES. 

See  FELLOW  SERVANTS. 

EMPLOYEES  OF  SHIPPER. 
See  CARRIERS  OF  GOODS. 

EMPLOYERS'  LIABILITY  ACTS. 

Application,  pleading.  Chicago,  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.), 
531. 

Assumption  of  risk  no  defense  under  federal  automatic  coupler  act. 
Mobile  J.  &  K,  C.  R.  Co.  v.  Bromberg  (Ala.),  823. 

Federal  statute  applicable  where  injury  occurs  in  making  up  of  train 
for  the  purpose  of  moving  interstate  commerce.  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Bromberg  (Ala.),  823. 

Foreign  car  used  as  passage  way  between  car  and  freight  depot  was 
a  part  of  master's  "ways,  works  or  machinery,"  under  Massachu- 
setts statute.  Foster  v.  New  York,  N.  H.  &  H.  R.  C^o.  (Mass.), 
343. 

Judicial  notice  of  provisions  of  federal  automatic  coupler  act.  Mo- 
bile J.  &  K.  C.  R.  Co.  V.  Bromberg  (Ala.),  823. 

Prima  facie  case,  in  action  for  death  of  brakeman  from  violation  of 
federal  automatic  coupler  act.  Mobile  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg (Ala.),  823. 
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Relation  between  railroad  company  and  injured  person,  and  rules 
of  evidence,  not  changed  by  Iowa  Code,  {  2071.  Chicago  &  N.  W. 
Rv.  Co.  V.  O'Brien  (C.  C.  A.),  227. 

Right  to  recover  for  death  of  employee  caused  by  violation  of  fed- 
eral automatic  coupler  act,  under  Alabama  statute.  Mobile  J. 
&  K.  C.  R  Co.  V.  Bromberg  (Ala.),  823. 

Section  foreman  in  charge  of  hands  transferring  freight  was  a  per- 
son entrusted  with  superintendence  over  them,  within  Massa- 
chusetts statute.    Murphy  v.  New  York,  etc.,  R.  Co.  (Mass.),  346. 

Street  railway  not  a  railroad,  within  statute  of  Iowa  abrogating 
fellow-servant  rule  as  to  certain  railroad  employees.  McLeod  v. 
Chicago  &  N.  W.  Ry.  Co.  (Iowa).  715. 

Under  Virginia  statute,  Drakeman  s  mere  knowledge  of  existence 
of  overhead  bridge,  by  which  he  was  killed,  could  not  defeat  re- 
covery for  his  death.    Hedrick  v.  Southern  Ry.  Co.  (N.  Car.),  318. 

ENGINEERS. 

See  FELLOW  SERVANTS. 

ESTOPPEL. 

See  CARRIERS  OF  GOODS;  EMINENT  DOMAIN;  RAIL- 
ROAD AID;  TAXATION. 

EVIDENCE. 

See  ANIMALS;  CARRIERS  OF  PASSENGERS;  CROSSINGS; 
EMINENT  DOMAIN;  PERSONAL  INJURIES;  RAIL- 
ROAD AID;  STREET  RAILWAYS;  WITNESSES. 

Complaints  of  pain,  when,  and  when  not,  admissible.  Atlanta,  etc, 
Ry.  Co.  V.  Gardner  (Ga.),  602. 

Expert  Testimony. 

Process  for  liftmg  electric  wire  from  one  insulator  pin  to  another 
a  matter  of  common  knowledge.  Meehan  v.  Holyoke  St  Ry. 
Co.  (Mass.),  331. 

Speed  of  train,  whether  dangerous  at  place  of  derailment.  North- 
ern Ala.  Ry.  Co.  v.  Shea  (Ala.),  514. 

Hemmy  Testimony. 

Statements  made  to  witness  by  stranger,  in  action  for  injuries  to 
trespasser.  Dixon  v.  Northern  Pac.  Ry.  Co.  (Wash.),  619. 
On  issue  whither  red  light  was  shown  on  one  of  parallel  tracks,  at 
the  intersection  of  two  railroads,  evidence  that  it  was  shown  on 
the  adjacent  track  was  admissible.  Chicago  &  A.  R.  Co.  v.  Vi- 
pond  (111.),  295. 

Opinion  Evidence. 

As  to  whether  track,  where  train  was  derailed,  was  in  an  unsafe 
condition.    Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  514. 

Testimony  as  to  condition  of  semaphore  at  intersection  of  two 
railroads  was  not  a  mere  conclusion  of  the  witness.     Chicago 
&  A.  R.  Co.  V.  Vipond  (111.),  295. 
Photographs,  discretion  of  trial  court.    Stone  v,  Lewiston,  B.  &  B. 

St.  Ry.  (Me.),  240. 
Proper  to  submit  defendant's  theory  of  case  although  supported  by 

testimony  of  but  one  witness.     Christy  v.  Des  Moines  City  Ry. 

Co.  (Iowa),  42. 

Res  Gestae. 

Statements  of  injured  trespasser  kicked  from  train.     Dixon  v. 
Northern  Pac.  Rv.  Co.  (Wash.),  619. 
Similar  accidents,    ^lobil^  &  O.  R.  Co.  v.  Vallowe  (111.),  543. 
Similar  acts  by  others,  done  with  safety,  as  bearing  on  question  of 

contributory  negligence.     Mobile  J.  &  K.  C.  R.  Co.  v.  Bromberg 

(Ala.),  823. 
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Subsequent  precautions.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.), 
837. 

Testimony  of  witness  as  to  height  of  ordinary  wagon  used  in  the 
city  was  admissible,  in  action  for  injuries  sustained  by  plaintifiE  in 
a  collision  between  his  wagon  and  a  street  car,  after  he  had  been 
driving  behind  an  unknown  wagon.  Lightfoot  v.  Winnebago 
Traction  Co.  (Wis.),  1. 

EXCESSIVE  VERDICT. 

See  CARRIERS  OF  PASSENGERS. 

EXCLAMATIONS  OF  PAIN. 

See  EVIDENCE. 

EXCLUSIVE  RIGHT  OF  OCCUPANCY. 

See  EMINENT  DOMAIN. 

EXEMPLARY  DAMAGES. 

See  CARRIERS  OF  PASSENGERS. 

EXPERT  TESTIMONY. 

See  EMINENT  DOMAIN. 

EXPLOSIONS. 

See  STATIONS  AND  DEPOTS. 

EXPRESS  MESSENGERS. 

See  MASTER  AND  SERVANT. 

EXTRA  SERVICES. 

See  CARRIERS  OF  GOODS. 

FAILURE  TO  COMPLAIN. 

See  MASTER  AND  SERVANT. 

FARM  CROSSINGS. 

See  CROSSINGS. 

FELLOW  SERVANTS. 

See  CROSSINGS;  EMPLOYERS'  LIABILITY  ACTS. 

Conductor,  and  car  starter  sending  out  defective  car.  Shaw  v,  Man- 
chester St.  Ry.  (N.  H.),  275. 

Conductor  a  vice  principal  with  respect  to  brakeman  of  his  train 
engaged  in  making  coupling.  Alabama  Great  Southern  R.  Co.  v, 
Baldwin  (Tenn.),  9. 

Conductor  of  street  car  was  not  shown  to  be  vice  principal  as  to 
motorman,  injured  in  a  collision  between  such  car  and  a  train. 
McLeod  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  715. 

Conductor  of  train  a  vice  principal.  Alabama  Great  Southern  R. 
Co.  V.  Baldwin  (Tenn.),  9. 

Contractor  was  not  fellow  servant  of  hands  under  his  control,  "sub- 
ject to  the  direction  and  acceptance  of  the  engineer."  Hooe  v, 
Boston  &  N.  St.  Ry.  Co.  (Mass.),  288. 

Different  departments,  question  for  jury  where  section  hand  was 
injured  through  negligence  of  engineer.  Indiana,  I.  &  I.  R.  Co. 
V.  Otstot  (111.),  149. 

Effect  of  negligence  of  fellow  servant  on  right  to  recover  against 
other  company  for  death  of  fireman  killed  in  a  collision  at  the 
intersection  of  two  railroads.  Chicago  &  A.  R.  Co.  v.  Vipond 
(111.),  295. 

Employee  engaged  in  charging  holes  in  rock  with  dynamite  fellow 
servant  of  employees  drilling  holes.  Hooe  v.  Boston  &  N.  St, 
Ry.  Co.  (Mass.),  288. 
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Failure  to  properly  set  switch,  by  reason  of  which  an  engineer  was 
injured,  was  the  failure  to  provide  a  safe  track,  a  nonassignable 
duty.    Richcy  v.  Southern  Ry.  Co.  (S.  Car.),  526. 

Railroad  employees  delivering  cars  on  side  track  of  coke  company 
were  fellow  servants  of  employees  of  coke  company  charged  with 
duty  of  shifting  such  cars.  Laporte  v.  Pittsburgh  &  L.  £.  R. 
Co.  (Pa.),  290. 

Shipper's  employee  was  a  passenger,  so  that  negligence  of  engineer 
of  train  was  not  that  of  a  fellow  servant  Holmes  v.  Birmingham 
Southern  R.  Co.  (Ala.),  815. 

Substitute  train  dispatcher,  in  starting  train,  was  vice  principal  of 
car  coupler  killed  by  it.  McHugh  v.  Manhattan  Ry.  Co.  (N.  Y.), 
284. 

FENCES. 

See  STOCK,  INJURIES  TO. 

Under  Michigan  statute,  sufficiency  of  cattleguard  of  a  kind  pre- 
scribed by  railroad  commissioner,  and  which  is  in  good  condition, 
cannot  be  questioned.  Clement  v,  Pere  Marquette  R.  Co.  (Mich.), 
212. 

FENDERS. 

See  ANIMALS. 

FIGHTS. 

See  CARRIERS  OF  PASSENGERS. 

FIRES  SET  BY  LOCOMOTIVES. 

Insurance,  application  of  statute  giving  railroad  benefit  oL    Dyer  v. 

Maine  Cent.  R.  Co.  (Me.),  757. 
Presumption  of  negligence.    Dyer  v.  Maine  Cent  R.  Co.  (Me.),  757. 
Subrogation  of  insurer.    Dyer  v,  Maine  Cent  R.  Co.  (Me.),  757. 

FLOODS. 

See  RIGHT  OF  WAY. 

FORFEITURE. 

Sec  RIGHT  OF  WAY. 

FREIGHT. 

See  CARRIERS  OP  GOODS;  CARRIERS  OF  LIVE  STOCK. 

FREIGHT  NOT  AT  STATIONS. 

See  CARRIERS  OF  GOODS. 

FRIGHT 

See  WATER  AND  WATERCOURSES. 

FRIGHTENING  TEAMS. 

See  STREET  RAILWAYS. 

Care  required  of  those  in  charge  of  street  cars  in  approaching  team 
apparently  restive.    O'Brien  v.  Blue  Hill  St  Ry.  Co.  (Mass.),  806. 

Insufficiency  of  evidence  of  negligence  of  persons  in  charge  of  street 
car.    Little  v.  Southern  Ry.  Co.  (Ga.),  809. 

FUSES. 

See  MASTER  AND  SERVANT. 

GATES. 

See  CROSSINGS. 

GENERAL  DAMAGES. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 
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GRADE  CROSSINGS. 

See  CROSSINGS;  RAILROADS  IN  STREETS. 

GROANS. 

See  EVIDENCE. 

GROSS  CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS. 

GROSS  NEGLIGENCE. 

See  MASTER  AND  SERVANT;  STREET  RAILWAYS. 

GROSS  NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  STREET  RAILWAYS. 

HEADLIGHTS. 

See  ACCIDENTS  ON  TRACK. 

HEARSAY  TESTIMONY. 

See  EVIDENCE;  STREET  RAILWAYS;  WITNESSES. 

HAND  CARS. 

See  MASTER  AND  SERVANT. 

HANDS. 

See  FELLOW  SERVANTS. 

HOLDING  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

HUSBAND  AND  WIFE. 

See  BAGGAGE. 

ICE. 

See  CARRIERS  OF  GOODS. 

IMPEACHMENT. 

Sec  WITNESSES. 

IMPUTED  NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CHILDREN. 

INCOMPETENCY. 

See  MASTER  AND  SERVANT. 

INDICTMENT. 

See  CRIMINAL  LAW. 

INFANCY. 

See  CHILDREN. 

INJURIES  TO  PROPERTY. 

See    EMINENT    DOMAIN;    RAILROADS    IN    STREETS; 
RIGHT  OF  WAY;  WATER  AND  WATERCOURSES. 
Damages. 

Measure  of  damages  to  property  from  overflow  of  railroad  dump. 
Denison  B.  &  N.  O.  R.  Co.  v.  Barry  (Tex.),  201. 

Obstructions  to  view,  danger  to  children,  attracting  attention  of 
children,  nor  vibration  caused  by  trains,  elements  of  the  dam- 
ages recoverable  for  operating  railroad  near  school  house.  Il- 
linois Cent.  R.  Co.  v.  Trustees  (Ill.)»  117. 

INSPECTION. 

See  MASTER  AND  SERVANT. 
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INSTRUCTIONS. 

See     CROSSINGS;     DAMAGES;      STREET     RAILWAYS; 
TRIAL. 

INSTRUCTIONS  AND  WARNINGS. 

Sec  MASTER  AND  SERVANT. 

INSULTS. 

See  CARRIERS  OF  PASSENGERS. 

INSURANCE. 

See  FIRES  SET  BY  LOCOMOTIVES. 

INTENT. 

See  CRIMINAL  LAW. 

INTENTIONAL  INJURY. 

See  ACCIDENTS  ON  TRACK. 

INTENTIONAL  WRONG. 

See  CARRIERS  OF  PASSENGERS. 

INTEREST. 

See  CARRIERS  OF  GOODS. 

INTERSECTIONS. 

See  CROSSINGS. 

INTERSTATE  COMMERCE. 

See  EMPLOYERS'  LIABILITY  ACTS. 

Georgia  statute  imposing  upon  connecting  carriers  the  duty  to  trace 
lost  freight,  as  a  condition  precedent  to  the  power  of  a  carrier  to 
limit  its  liaoility  to  its  own  line,  is,  when  applied  to  an  interstate 
shipment^  a  violation  of  interestate  commerce  clause  of  federal 
constitution.  Central  of  Georgia  Ry.  Co.  v,  Murphey  &  Hunt, 
(U.  S.),  362. 

INTOXICATION. 

See  CONTRIBUTORY  NEGLIGENCE. 

INVITATION  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 

JEWELRY. 

See  BAGGAGE. 

JUDICIAL  NOTICE. 

Sec  EMPLOYERS'  LIABILITY  ACTS. 

JURORS. 

Sec  DAMAGES. 

KNOWLEDGE  OF  APPROACH  OF  TRAIN. 

See  CROSSINGS. 

KNOWLEDGE  OF  DANGER. 

See     EMPLOYERS'    LIABILITY    ACTS;     MASTER    AND 
SERVANT. 

KNOWLEDGE  OF  DEFECTS. 

See  MASTER  AND  SERVANT. 

KNOWLEDGE  OF  RULES. 

See  CROSSINGS;  MASTER  AND  SERVANT. 
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LATENT  DEFECTS. 

See  MASTER  AND  SERVANT. 

LATERAL  SUPPORT.  ^ 

Sec  EMINENT  DOMAIN;  RAILROADS  IN  STREETS. 

LEGAL  CONCLUSIONS. 

See  MASTER  AND  SERVANT. 

LIABILITY. 

See  NEGLIGENCE. 

LICENSEES. 

Sec  CARRIERS  OF  GOODS. 

Person  crossing  track  in  alley.  Booth  v.  Union  Terminal  Ry.  Cck» 
(Iowa),  768. 

LICENSES. 

Authority  to  impose  occupation  tax  on  railroads,  though  it  is  for  a 
failure  to  transact  business,  as  provided  by  Virginia  Code  1887, 
§  1200,  in  addition  to  its  common-law  liability,  amenable,  under 
section  1201,  to  a  fine.  Norfolk  &  W.  Ry.  Co.  v.  Suffolk  (Va.), 
440. 

Limitations  may  be  pleaded  to  action  to  enforce  payment  of  license 
fees  by  street  railways,  under  New  Tersev  statute.  Mayor  &  Al- 
dermen V.  Jersey  City  &  B.  R.  Co.  (N.  J.),  61. 

Section  of  town  charter,  providing  for  an  occupation  tax,  as  applied 
to  the  business  of  a  railroad  company,  not  in  conflict  with  consti- 
tutional and  statutory  provisions,  permitting  the  legislature  to 
impose  license  on  any  business  which  cannot  be  reached  by  ad 
valorem  system.    Norfolk  &  W.  Ry.  Co.  ».  Suffolk  (Va.),  440. 

LIENS. 

Mechanic's  lien,  effect  of  conveyance  to  railroad  company  on  right 

to  enforce.    Bates  Mach.  Co.  v.  Trenton  &  N.  B.  R.  Co.  (N.  J.), 

656. 
Production  and  control  of  electric  power  and  its  adaptation  for  use 

of  trolley  system  a  "manufactunng  purpose."    Bates  Mach.  Co. 

V.  Trenton  &  N.  B.  R.  Co.  (N.  J.),  656. 

LIFE  TABLES. 

See  PERSONAL  INJURIES. 

LIMITATION  OF  ACTIONS. 

See  LICENSES. 

LIMITING  LIABILITY  TO  OWN  LINE. 
See  CARRIERS  OF  GOODS. 

LOCAL  ASSESSMENTS. 

Liability  of  railroad  property,  not  subject  to  sale  on  execution,  and 
necessary  to  the  operation  of  the  road,  application  of  California 
statute.    Southern  California  Ry.  Co.  v.  Workman  (Cal.),  444. 

Liability  of  railroad  right  of  way  abutting  on  street,  application  of 
California  statute.  Southern  California  Ry.  Co.  v.  Workman 
(Cal.),  444. 

LOOKOUTS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  STOCK,  INJU- 
RIES  TO;  STREET  RAILWAYS. 

LOSS  OF  FREIGHT. 

See  CARRIERS  OF  GOODS. 
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MAIL  CLERKS. 

Sec  ACCIDENTS  ON  TRACK. 

MALICE. 

Sec  CARRIERS  OF  PASSENGERS;  TRESPASSERS. 

MALICIOUS  PROSECUTION. 

Sec  MASTER  AND  SERVANT. 

MANDAMUS. 

See  RAILROADS  IN  STREETS. 

MANUFACTURING  PURPOSES. 

See  LIENS. 

MARKET  VALUE. 

Sec  RIGHT  OF  WAY. 

MARKING. 

Sec  CARRIERS  OF  GOODS. 


MASTER  AND 

See  AGENCY;  CROSSINGS;  EMPLOYERS*  LIABILITY 
ACTS;  EVIDENCE;  FELLOW  SERVANTS;  NEGLI- 
GENCE; WITNESSES. 

Arrest  and  malicious  prosecution  of  alleged  thief  by  ticket  agent 
and  'Cashier  in  railroad  office,  liability  of  master.  Daniel  v.  At- 
lantic Coast  Line  R.  Co.  (N.  Car.),  334. 

Assault,  allegation  that  it  was  within  scope  of  servant's  authoritv 
was  a  legal  conclusion.  Waaler  v.  Great  Northern  Ry.  Co.  (S. 
Dak.),  819. 

Assault,  liability  of  master  depends  upon  whether  act  was  within 
scope  of  servant's  employment.  Waaler  v.  Great  Northern  Ry. 
Co.  4S.  Dak.),  819. 

Assalult  upon  servant  of  owner  of  land  upon  which  company  was 
building  snow  fence  without  authority,  was  not  within  scope  of 
authority  of  railroad  employee  directed  to  build  fence.  Waaler 
V.  Great  Northern  Ry.  Co.  (S.  Dak.),  819. 

Assumption  of  Risk. 

Complaint  must  allege  that  switchman  was  ignorant  of  alleged 
defective  construction  of  track  which  caused  his  death.  Chi- 
cago, I.  &  L.  Ry.  Co.  V,  Barnes  (Ind.),  631. 

Conductor  voluntarily  assisting  in  reassembling  sections  of  train 
assumed  the  risk  of  sudden  movements  of  the  cars  without 
warning,  unless  he  did  not  know  and  appreciate  the  danger 
from  such  cause.  Murphy  v.  Grand  Trunk  Ry.  Co.  (N.  H.), 
621. 

Conductor  with  notice  of  failure  to  provide  sufficient  number  of 
cars.    Shaw  v.  Manchester  St.  Ry.  (N.  H.),  276. 

Conflicting  evidence  as  to  previous  knowledge  of  existence  of 
structure  near  track.    Mobile  &  O.  R.  Co.  v.  Vallowe  (111.),  543. 

Defective  appliances.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.), 
837. 

Electric  lineman  injured  by  recoil  of  cable.  Meehan  v,  Holyoke 
St.  Ry.  Co.  (Mass.),  331. 

Employee  thrown  from  hand  car  by  reason  of  a  defect,  the  risk 
of  which  he  had  assumed,  and  run  over  by  reason  of  failure  to 
repair  another  defect,  according  to  promise.  Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  638. 

Engineer  injured  by  reason  of  ignition  of  fuses,  which  he  knew 
were  being  carried  loose  in  a  box  in  engine  cab.  Crane  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  842. 

Fall  of  section  hand  from  hand  car,  upon  which  he  was  riding 
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with  knowledp^e  of  its  defects,  of  which  he  had  not  complained. 
Foster  v.  Chicago,  etc.,  Ry.   Co.   (Iowa),  538. 

Hand  transferring  freight  injured  by  reason  of  slipping  of  "brow" 
used  in  such  operation.  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  346. 

Negligent  directions  of  foreman.  Kansas  City,  M.  &  B.  R  Co. 
V.  Thornhill  (Ala.),  861. 

Presumption  on  part  of  servant  engaged  in  transferring  freight 
that  platform  between  cars  was  properly  placed.  Murphy  v. 
New  York,  etc.,  R.  Co.  (Mass.),  346. 

Presumption  was  that  conductor,  when  injured  while  assisting 
in  reassembling  section  of  train,  which  had  broken  into  parts  by 
reason  of  defective  coupler,  knew  of  the  defect  when  he  or- 
dered it  to  be  again  used,  because  it  was  his  duty  to  ascertain 
the  cause  of  an  accident,  unless  the  defect  could  not  have  been 
discovered  by  the  exercise  of  ordinary  care.  Murphy  v.  Grand 
Trunk  Ry.  Co.  (N.  H.),  521. 

Reliance  on  promise  to  repair  brake  on  hand  car.  Foster  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  638. 

Sectionman  injured  in  attempting  to  prevent  collision  of  his  hand 
car  with  tram,  induced  by  his  foreman's  going  forward  from  a 
station  on  the  train's  time,  instead  of  waiting  there  for  it  to 
pass.    Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Structures  near  track.    Mobile  &  O.  R.  Co.  v.  Vallowe  (111.),  643. 

Trainmen  do  not  assume  risks  of  defective  track  conditions. 
Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  514. 

Using  appliance  with  knowledge  of  defect.     Crane  v.  Chicago, 
etc.,  R.  Co.  (Iowa),  842. 
Brakeman  could  not  recover  for  injury  sustained  while  in  cab  of  the 

locomotive  of  another  train  to  secure  a  drink  of  water.     Sha- 

doan's  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  (Ky.),  280. 

Coiltributory  Negligenee. 

Although  such  cars  were  not  in  common  use,  brakeman  injured 
by  fall  from  car,  could  not  recover,  as  there  was  no  emergency 
requiring  him  to  run  near  the  edge  of  its  roof,  instead  of  on  the 
running  board.    Benson  v.  New  York,  etc.,  R  Co.  (R.  I.),  3!d4. 

Care  required  of  brakeman  to  avoid  collision  with  overhead 
bridge.    Hedrick  v.  Southern  Ry.  Co.  (N.  Car.),  318. 

Care  required  of  conductor,  for  his  own  protection,  >after  a  coup- 
ling had  broken,  to  discover  the  cause  of  the  accident.  Musphy 
V.  Grand  Trunk  Ry.  Co.  (N.  H.),  621. 

Complaint  did  not  show  contributory  negligence  on  part  of  sec- 
tion hand  in  attempting  to  obey  order  of  foreman  to  remove 
hand  car  from  track,  a  few  yards  in  front  of  approaching  en- 
gine.   Kansas  City,  M.  &  B.  R.  Co.  v.  Thornhill    (Ala.),  861. 

Duty  of  employee  unloading  freight  not  to  expose  himself  to  un- 
usual danger.  Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.), 
343. 

Employee  required  to  go  between  cars  to  make  coupling  not 
guilty  of  contributory  negligence  in  going  in  on  the  more  dan- 
gerous side.    Mobile  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.),  825. 

Evidence  that  another  person  had  made  a  coupling  in  safety  on 
the  curve  in  question  by  going  between  cars  on  the  inside  of 
the  curve  was  admissible.  Mol)ile  J.  &  K.  C.  R.  Co.  v,  Brom- 
berg (Ala.),  823. 

Failure  of  engineer,  knowing  that  fuses  where  being  carried  loose 
in  box  in  engine  cab,  to  take  precautions  to  prevent  their  ig- 
nition.    Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  842. 

Failure  of  railroad  employee  unloading  freight  to  see  hole  in  car 
floor.    Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  343. 

Failure  to  watch  approaching  train  while  attempting  to  obey 
order  of  foreman  to  remove  hand  car  from  in  front  of  it.  Kan- 
sas City,  M.  &  B.  R.  Co.  v,  Thornhill  (Ala.),  861. 
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In  action  for  injurv  to  section  hand,  sustained  while  attempting 
to  obey  foreman  s  order  to  remove  hand  car  from  in  front  of 
approaching  train,  an  instruction,  that  if,  by  the  negligence  of 
defendant,  plaintiff  was  suddenly  placed  in  a  position  of  ex- 
treme peril,  and  thereupon  performed  an  act,  which  under  the 
circumstances  known  to  him  might  seem  proper,  but  which  to 
those  knowing  all  the  facts  and  having  time  to  consider  them 
was  not  the  best,  he  was  not  guilty  of  contributory  negligence, 
was  not  applicable  to  the  facts.    Kansas  City,  M.  &  B.  R.  Co. 
V.  Thornhill  (Ala.),  851. 
Motion    to  exclude  all  evidence    not  proper    proceeding    where 
plaintiff's  evidence  makes  out  prima  facie  case  against  master, 
but  it  is  alleged  that  it  also  establishes  contributory  negligence. 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Bromberg  (Ala.),  823. 
Obeying  dangerous  order.    Kansas  City,  M.  &  B.  R.  Co.  v.  Thorn- 
hill  (Ala.),  851. 
Question  for  jury  where  section  hand  was  injured  while  attempt- 
ing to  obey  order  of  foreman  to  remove  hand  car  from  in  front 
of  approaching  train.    Kansas  City,  M.  &  B.  R.  Co.  v.  Thorn- 
hill  (Ala.),  851. 
Question  for  jury  where  section  hand  was  struck  by  engine  while 
at  work  between  rails.    Indiana,  I.  &  I.  R.  Co.  v.  Otstot  (III), 
149. 
Question  for  jury  where  sectionman  was  injured  while  removing 
hand  car  from  track  to  prevent  collision  with  train.     Illinois 
Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 
Section  hand  losing  his  balance  and  jumping  from,  and  in  front 
of,  defective  hand  car,  question  for  jury.     Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  538. 
Violation  of,  or  directing  or  sanctioning  violation  of,  penal  stat- 
ute or  ordinance.^  Little  v.  Southern  Ry.  Co.  (Ga.),  809. 
Degree  of  care  required  of  master  in  inspecting  appliances.     Illi- 
nois Cent.  R.  Co.  «/.  Coughlin  (C.  C.  A.),  326. 
Duty  to  furnish  safe  appliances.     Crane  v,  Chicago,  etc.,  R.  Co. 

(Iowa).  842. 
Duty  to  Keep  roadbed  and  appliances  in  proper  and  safe  condition. 

Richey  v.  Southern  Ry.  Co.  (S.  Car.),  526. 
Dut^  to  warn  servant  as  to  hidden  dangers  from  use  of  certain  ap- 
pliances.   Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  842. 
Evidence. 
Absence  of  similar  accidents  from  structure  near  track.    Mobile 

&  O.  R.  Co.  V.  Vallowe  (111.),  543. 
Reconstruction  of  overhead  waterspout  by  which  brakeman  was 
killed.    Choctaw,  etc.,  R.  Co.  v.  McDade  (U.  S.),  837. 
Evidence  that  ties  were  rotten  at  place  of  derailment  amounted  to 
proof  of  allegation  that  the  rails  were  "insecurely  fastened  to  the 
cross-ties."    Northern  Ala.  Ry.  Co.  r.  Shea  (Ala.),  514. 
In  action  for  death  of  employee,  complaint  need  not  allege  that  a 
certain  act  or  line  of  conduct  was  a  duty  imposed  on  defendant 
by  law.    Chicago,  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  531. 
In  action  for  injuries  to  engineer,  where  the  negligence  alleged  was 
that  of  the  master  and  the  conductor,  there  could  be  no  recovery 
on  proof  of  the  negligence  of  servants  other  than  the  conductor. 
Richey  v.  Southern  Ry.  Co.  (S.  Car.),  526. 
Incompetency  of  conductor,  insufficiency  of  evidence  in  action  for 
injury   to    motorman.     McLeod   v.    Chicago    &   N.    W.  Ry.  Co. 
(Iowa),  715. 
Injury  to  electric  lineman  from  recoil  of  cable,  rule  that  where  dan- 
ger is  obvious  master  is  not  bound  to  instruct  servant  was  ap- 
plicable.   Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  331. 
Inspection,  latent  defects.     Illinois  Cent.  R.  Co.  v.  Coughlin  (C. 

C.  A.),  326. 
Instruction  that  it  is  the  duty  of  a  railroad  to  keep  its  roadbed  and 
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appliances  in  proper  and  safe  condition  for  the  safety  of  its  em- 
ployees is  proper.    Richey  v.  Southern  Ry.  Co.  (S.  Car.),  626. 

Killing  of  car  coupler,  time  when  and  manner  in  which  accident 
happened  through  alleged  negligence  in  starting  a  train  was  a 
question  for  jury.     McHugh  v.  Manhattan  Ry.  Co.  (N.  Y.),  284. 

Liability  for  injury  sustained  by  servant  while  not  discharging  a 
duty.  Shadoan's  Adm'r  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  (Ky.), 
280. 

Liability  for  unauthorized  act  of  servant,  done  with  intent  to  ben- 
efit master.    Daniel  v,  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  334. 

Liability  of  master  for  defects  in  instrumentalities  put  to  tempo- 
rary use.    Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  343. 

Negligence,  a  question  for  jury  where  hand  transferring  freight  was 
injured  by  reason  of  command  of  foreman  not  to  adjust  "brow" 
used  in  such  operation.  Murphy  v.  New  York,  etc.,  R.  Co. 
(Mass.),  346. 

Negligence  a  question  for  jury  where  section  hand  was  struck  by 
engine  while  at  work  between  rails.  Indiana,  I.  &  I.  R.  Co.  v, 
Otstot  (III),  149. 

Negligence  in  failing  to  warn  fireman  of  an  obstructing  car  was  a 
question  for  jury.    Crane  v,  Chicago,  etc.,  R.  Co.  (Iowa),  842. 

Negligence  in  maintaining  waterspout  in  such  position  as  to  be 
dangerous  to  brakeman  on  top  of  trains.  Choctaw,  etc.,  R.  Co. 
v.  McDade  (U.  S.),  837. 

Negligence  in  permitting  carriage  of  loose  fuses  in  box  in  engine 
cab,  which  ignited  and  injured  engineer.  Crane  v.  Chicago,  etc., 
R.  Co.  (Iowa)    842. 

Nonassignable  auty,  duty  to  warn  servant.  Rogers  v,  Cleveland, 
etc.,  Ry.  Co.  (Ill),  846. 

Pleading,  plea  setting  up  both  assumption  of  risk  and  contributory 
negligence  was  bad  for  duplicity.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Thornhill  (Ala.),  851. 

Presumption  of  negligence  does  not  arise  from  fact  that  employee 
is  killed  in  a  wreck  caused  by  derailment.  Chicago  &  N.  W.  Ry. 
Co.  V.  O'Brien  (C.  C.  A.),  227. 

Presumption  that  master  will  not  furnish  defective  appliances. 
Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  343. 

Proximate  cause  of  injury  to  sectionman,  sustained  in  attempting 
to  remove  hand  car  from  track  to  prevent  collision  with  train, 
which  had  not  given  the  crossing  signals,  where  presence  of  hand 
car  was  due  to  negligence  of  section  foreman  in  running  it  on 
train's  time.    Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Proximate  cause  where  sectionman  was  strained  while  attempting 
to  remove  hand  car  from  track  to  prevent  collision  with  train, 
from  which  it  was  alleged,  crossing  signals  were  not  given.  Il- 
linois Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Question  for  jury,  in  action  for  injury  to  sectionman,  whether  fore- 
man was  guilty  of  gross  negligence  in  running  hand  car  on  train's 
time.     Illinois  Cent.  R.  Co.  v,  Mcintosh  (Ky.),  738. 

Question  for  jury  whether  brakeman  was  killed  by  collision  with 
overhanging  waterspout.  Choctaw,  etc.,  R.  Co.  v.  McDade  (U. 
S.),  837. 

Question  for  jury  whether  foreman's  negligence  in  running  hand 
car  on  train's  time  was  proximate  cause  of  injury  to  sectionman. 
Illinois  Cent.  R.  Co.  v.  Mcintosh  (Ky.),  738. 

Question  whose  servant  was  in  charge  of  semaphore  used  in  com- 
mon was  immaterial,  in  action  for  injury  to  employee  of  one  of 
the  companies,  caused  by  collision  at  intersection  of  two  rail- 
roads.   Chicago  &  A.  R.  Co.  v.  Vipond  (111.),  295. 

Rules. 

For  government  of  employees  not  obligatory,  as  such,  upon  those 
who  do  not  know  them,  and  to  whom  they  have  not  been  pro- 
mulgated.   Little  V.  Southern  Ry.  Co.  (Ga.),  809. 
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Structures  near  track,  necessary  location  of  coal  chute  was  not  neg- 
ligent, although  dangerous  to  employees  riding  on  side  of  car. 
Mobile  &  O.  R.  Co.  v.  Vallowe  (111.),  543. 

Structures  near  track,  railroad  not  chargeable  with  negligence  in 
permitting  telephone  poles  to  be  erected  too  near  its  track,  by 
third  party,  on  the  land  of  another.  Chattanooga  Electric  Ry.  Co. 
V.  Moore  (Tenn.),  281. 

Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  alleg- 
ing that  defect  in  track  was  the  result  of  negligence  of  some  per- 
son, not  named,  entrusted  with  the  duty  of  keeping  the  track  in 
proper  condition.    Northern  Ala.  Ry.  Co.  v.  Shea  (Ark.),  514. 

Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  alleging 
that  derailment  was  caused  by  negligence  of  engineer  in  running 
train  at  a  dangerous  and  reckless  rate  of  speed.  Northern  Ala, 
Ry.  Co.  V.  Shea  (Ala.),  514. 

Sufficiency  of  complaint,  in  action  for  injury  to  brakeman,  which 
did  not  give  full  name  of  alleged  negligent  employee.  Northern 
Ala.  Ry.  Co.  v.  Shea  (Ala.),  514. 

Sufficiency  of  evidence  of  negligence  of  engineer  in  running  train 
at  an  excessive  rate  of  speed.  Northern  Ala.  Ry.  Co.  v.  Shea 
(Ala.),  514. 

Sufficiency  of  evidence  that  derailment  was  caused  by  defects  in 
track.    Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  514. 

Sufficiency  of  evidence  that  master  was  liable  for  injuries  to  section 
hand  thrown  from  hand  car  by  reason  of  a  defect,  the  risk  from 
which  he  had  assumed,  where  it  also  appeared  that  he  might  not 
have  been  injured  had  a  defect  in  the  brake  been  repaired  accord- 
ing to  a  promise  made  to  him.  Foster  v.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  538. 

Sufficiency  of  evidence  that  section  hand  would  not  have  been  in- 
jured if  brake  had  been  in  repair.  Foster  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  538. 

Telltales  near  overhead  bridge,  proper  instruction  as  to  sufficiency 
of.    Hedrick  v.  Southern  Ry.  Co.  (N.  Car.),  318. 

Volunteers,  care  due.     Atlanta  &  W.  P.  R.  Co.  v.  West  (Ga.),  548. 

Whether  red  light  was  shown  was  question  for  jury,  in  action  for 
injury  to  employee  of  one  of  the  companies,  caused  by  collision 
at  intersection  of  two  railroads.  Chicago  &  A.  R.  Co.  v.  Vipond 
(111.),  295. 

Who  Are  Employees. 

Creation  of  relation.    Atlanta  &  W.  P.  R.  Co.  v.  West  (Ga.),  548. 
Relation  between  express  messenger  and  railroad.    Chicago  &  N. 
W.  Ry.  Co.  V.  O'Brien  (C.  C.  A.),  227. 

MATTERS  OF  COMMON  KNOWLEDGE. 

See  EVIDENCE. 

MECHANIC'S  LIEN. 

See  LIENS. 

MEDICAL  ATTENDANCE. 

See  PERSONAL  INJURIES. 

MILEAGE  BASIS. 

See  TAXATION. 

MINIMIZING  DAMAGES. 

See  CARRIERS  OF  PASSENGERS. 
MISMARKING. 

See  CARRIERS  OF  GOODS. 

MISTAKES  OF  PHYSICIANS. 

See  PERSONAL  INJURIES. 
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MISTREATMENT. 

Sec  PERSONAL  INJURIES. 

MONEY. 

See  BAGGAGE. 

MONOPOLIES. 

Antitrust  statutes,  construction.    Yazoo  &  M.  V.  R.  Co.  v.  Searles 

(Miss.),  465. 
Association's  agreement  is  not  rendered  unlawful  because  some  of 

its  members  attempt  to  put  it  to  an  unlawful  use.    Yazoo  &  M. 

V.  R.  Co.  V.  Searles  (Miss.),  465. 
Association's  right  to  withhold  car  service  for  consignee's  refusal 

to  recognize  it  and  to  pay  certain  charges.    Yazoo  &  M.  V.  R. 

Co.  V.  Searles  (Miss.),  465. 
Car  service  association,  legality  inferred  from  certain  legislative 

enactments  defining  trusts  and  declaring  them  illegal.    Yazoo  & 

M.  V.  R.  Co.  V.  Searles  (Miss.),  465. 
Car  service  association,  legality  of  rule  under  which  car  service  is 

withheld  for  failure  to  pay  charges.     Yazoo  &  M.  V.  R.  Co.  v. 

Searles  (Miss.),  465. 
Car  service  association,  tests  as  to  legality  of.    Yazoo  &  M.  V.  R. 

Co.  V.  Searles  (Miss.),  465. 
Car  service  association  was  not  an  illegal  combination,  under  Mis- 
sissippi statute.    Yazoo  &  M.  V.  R.  Co.  v,  Searles  (Miss.),  465. 
Discrimination  in  charges  when  not  proof,  under  Mississippi  stat- 
ute, of  illcgalitv  of  car  service  association.     Yazoo  &  M.  V.  R. 

Co.  V.  Searles  (Miss.),  466. 

Legality  of  combinations.    Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.), 
465. 

Police  power  of  state  to  restrict  power  of  corporations  to  contract. 
Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 

Trust,  legality  of  agreement.     Yazoo  &  M.  V.  R.  Ck).  v,  Searles 
(Miss.),  465. 

Trusts,  tests  as  to  what  are.     Yazoo   &  M.  V.   R.   Co.  v.  Searles 
(Miss.),  465. 

MORTALITY  TABLES. 

See  PERSONAL  INJURIES. 

MOTION  TO  EXCLUDE  ALL  EVIDENCE. 

See  MASTER  AND  SERVANT. 

MOVING  TRAINS. 

See  CARRIERS  OF  PASSENGERS. 

MUNICIPAL  CORPORATIONS. 

See  LICENSES. 

MUTUAL  RIGHTS. 

See  CROSSINGS;  STREET  RAILWAYS. 

MUTUAL  RIGHTS  AND  DUTIES. 

See  STREET  RAILWAYS. 

NECESSARY  FOR  RAILROAD  PURPOSES. 

See  EMINENT  DOMAIN. 

NEGATIVE  TESTIMONY. 

See  CROSSINGS. 
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Sec  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
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JURIES; STOCK,  INJURIES  TO;  STREET  RAILWAYS. 

Actual  participation  by  defendant,  proof  of  was  essential  where 
wantonness  and  wrongful  intention  in  running  train  against  plain- 
tiff was  alleged.  Central  of  Georgia  Ry.  Co.  v.  Freeman  (Ala.), 
750. 

Doctrine  of  prior  and  subsequent  negligence  not  applicable  where 
negligence  of  plaintiff  and  defendant  are  practicably  simultaneous. 
Butler  V,  Rockland,  etc.,  St.  Ry.  (Me.),  778. 

Duty  to  avoid  consequences  of  plaintiff's  negligence.  Atlanta,  etc, 
Ry.  Co.  V.  Gardner  (Ga.),  602. 

Necessity  of  pleading  particulars.  Atlanta,  etc.,  Ry.  Co.  v.  Gard- 
ner ((ia.),  602. 

Ordinary  care,  definition.    Greene  v.  Louisville  Ry.  Co.  (Ky.),  589. 

Pleading.    Chicago  I.  &  L.  Ry.  Co.  v.  Barnes  (Ind.),  531. 

Pleading  and  proof,  instruction.  Mobile,  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg  (Ala.),  823. 

Proof  of  actual  participation  bv  the  defendant  company  was  not 
essential,  where  complaint  alleged  that  defendant  wantonly  and 
intentionally  caused  or  allowed  a  train  to  collide  with  plamtiff's 
vehicle.    Birmingham  Belt  R.  Co.  v.  Gerganous  (Ala.).  584. 

Question  for  jury.  Foster  v.  New  York,  N.  H.  &  H.  R.  Cio.  (Mass.), 
343.    Holmes  v.  Birmingham  Southern  R.  Co.  (Ala.),  815. 

Reckless  equivalent  to  willful,  in  complaint,  so  as  to  justify  punitive 
damages.    Pickett  v.  Southern  Ry.  Co.  (S.  Car.),  269. 

Wantonness  in  causing  death  on  track  was  alleged  against  corpo- 
ration as  distinguished  from  the  wrong  of  its  servant,  and  was 
unsustained  without  evidence  that  the  corporation  committed, 
or  actually  participated  in  the  commission  of  the  wrongful  act 
averred.    Birmingham  S.  R.  Co.  v.  Gunn  (Ala.).  745. 

Where  defendant  has  been  guilty  of  no  breach  oi  any  duty  owing 
to  plaintiff  there  can  be  no  legal  liability.  Atlanta  &  W.  P.  R 
Co.  V,  West  (Ga.),  548. 

NEGLIGENCE  AND  CONTRIBUTORY  NEGLIGENCE. 

See  CROSSINGS;  STREET  RAILWAYS. 

NONASSIGNABLE  DUTIES. 

See  FELLOW  SERVANTS. 

NUISANCES. 

See  INJURIES  TO  PROPERTY;  WATER  AND  WATER- 
COURSES. 

NUMBER  OF  CARS. 

See  MASTER  AND  SERVANT. 

OBSTRUCTED  VIEW. 

See  CROSSINGS. 

OBSTRUCTING  VIEW. 

See  INJURIES  TO  PROPERTY. 

OBSTRUCTIONS. 

See  CRIMINAL  LAW. 

OBSTRUCTIONS  NEAR  TRACK. 

See  CARRIERS  OF  PASSENGERS. 

OBVIOUS  DANGER. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 


GENERAL  INDEX  905 

OCCUPATION  TAX. 

See  LICENSES. 

OFFENSES. 

See  CRIMINAL  LAW. 
OPERATION. 

Sec  INJURIES  TO  PROPERTY. 

OPINION  EVIDENCE. 

See  EVIDENCE.     ' 

ORDERS. 

See  MASTER  AND  SERVANT. 

ORDINANCES. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  CROSSINGS; 
MASTER  AND  SERVANT;  RAILROADS  IN  STREETS: 
STREET  RAILWAYS. 

ORDINARY  CARE. 

See  NEGLIGENCE. 

OVERHEAD  BRIDGES. 

See  MASTER  AND  SERVANT. 

OVERHEAD  STRUCTURES. 

See  MASTER  AND  SERVANT. 

PAIN. 

See  EVIDENCE. 

PARENTS. 

See  CHILDREN. 

PARTICIPATION. 

See  NEGLIGENCE. 

PARTICIPATION  BY  DEFENDANT. 

See  NEGLIGENCE. 

PARTIES. 

See  BAGGAGE;  CARRIERS  OF  GOODS. 

PEDESTRIANS. 

See  CROSSINGS;  STREET  RAILWAYS. 

PENAL  STATUTES. 

See  MASTER  AND  SERVANT. 

PENALTIES. 

See  CARRIERS  OF  GOODS;  CRIMINAL  LAW. 

PERSONAL  INJURIES. 

See  CROSSINGS;  DAMAGES;  NEGLIGENCE;  STATIONS 
AND  DEPOTS. 

Causal   connection  between  negligent   act   and   injurv   cannot  be 
presumed.    Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.;,  694. 

Contributory  Negligence. 
Diminution   of  damages^  under   Georgia  statute.     Atlanta,  etc., 

Ry.  Co.  V.  Gardner  (Oa.),  602. 
Duty  to  avoid  consequences  of  defendant's  negligence,  error  to 

fail  to  instruct.    Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  602. 
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PERSONAL  INJURIBS>^ontinued. 

Duty  to  avoid  consequences  of  defendant's  negligence,  instruc- 
tions.   Atlanta,  etc.,  Ry.  Co.  v.  Gardner  (Ga.),  602. 
Whether  question  involved.     Atlanta,  etc.,  Ry.  Co.  r.  X^ardner 
(Ga.),  602. 

Damages. 

Effect  of  mistakes  of  plaintiff's  physician.  Chicago  City  Ry.  Co. 
V.  Saxby  (111.),  568. 

Instruction  erroneous  as  authorizing  an  award  of  an  amount  less 
than  that  claimed,  without  reference  to  damages  actually  sus- 
tained.   Kansas  City.  M.  &  B.  R.  Co.  v.  Thornhill  (Ala.),  851, 

Measure  of  damages  tor  permanent  loss  of  earning  capacity,  in 
absence  of  evidence  of  plaintiff's  prior  earning  capacity.  At- 
lanta, etc.,  Ry.  Co.  v.  Gardner  (Ga.),  602. 

Verdict  of  $2,000  was  not  excessive,  considering  age  of  boy  and 
nature  of  his  injuries.  Cameron  v,  Duluth-Superior  Traction 
Co.  (Minn.),  632. 


It  was  error  to  permit  plaintiff  to  introduce  testimony  as  to  what 
the  witnesses  had  heard  about  plaintiff's  prior  injuries.  Chi- 
cago City  Ry.  Co.  v.  Uhter  (111.),  217. 
Mortality  tables  not  admissible  in  absence  of  evidence  as  to  value 
of  plamtiff's  earning  capacity.  Atlanta,  etc.,  Ry.  Co.  v.  Gard- 
ner (Ga.),  602. 
Inherent  tendency  to  disease,  question  for  jury.    Chicago  City  Ry. 

Co.  V.  Saxby  (111.),  668. 
Plaintiff's  duty  to  procure  medical  attendance.     Chicago  City  Ry. 

Co.  V.  Saxbv  (111.),  568. 
Sufficiency  of  evidence  that  plaintiff's  knee  was  injured  at  the  time 
of  the  accident,  to  permit  evidence  that  tubuculosis,  which  de- 
veloped in  the  knee,  might  have  been  occasioned  by  violence. 
Chicago  City  Ry.  Co.  v.  Saxby  (111.),  568. 

PHOTOGRAPHS. 

See  EVIDENCE. 

PHYSICIANS. 

See  PERSONAL  INJURIES. 

PLEADING. 

See  CARRIERS  OF  LIVE  STOCK;  CONTRIBUTORY  NEG- 
LIGENCE; MASTER  AND  SERVANT;  NEGLIGENCE; 
STOCK,  INJURIES  TO. 

PLEADING  AND  PROOF. 

See  MASTER  AND  SERVANT;  NEGLIGENCE. 

POLES. 

See  EMINENT  DOMAIN. 

POLICE  POWER. 

See  CARRIERS  OF  GOODS;  CROSSINGS;  EMINENT  DO- 
MAIN; STOCK,  INJURIES  TO. 

POPULOUS  PLACES. 

See  STREET  RAILWAYS. 

POSITIVE  AND  NEGATIVE  TESTIMONY. 

See  CROSSINGS. 

POSTAL  CLERKS. 

See  ACCIDENTS  ON  TRACK. 
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POST  OF  DUTY. 

See  MASTER  AND  SERVANT. 

PREPONDERANCE  OF  EVIDENCE. 

See  CARRIERS  OF  PASSENGERS. 

PRESUMPTION  FROM  LAPSE  OP  TIME. 
See  EMINENT  DOMAIN. 

PRESUMPTIONS. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;  CARRIERS  OP 
PASSENGERS;  CROSSINGS;  EMPLOYERS'  LIABILITY 
ACTS;  FIRES  SET  BY  LOCOMOTIVES;  MASTER  AND 
SERVANT;  STOCK,  INJURIES  TO. 

PRIOR  ACCIDENTS. 

See  EVIDENCE;  MASTER  AND  SERVANT. 

PRIVATE  CROSSINGS. 

See  CROSSINGS;  STOCK,  INJURIES  TO. 

PRODUCTION  OP  WITNESSES. 

Sec  WITNESSES. 

PROMISE  TO  REPAIR. 

See  MASTER  AND  SERVANT. 

PROMPTNESS. 

See  CARRIERS  OF  GOODS. 

PROMULGATION  OF  RULES. 

See  MASTER  AND  SERVANT. 

PROPERTY. 

See  ANIMALS. 

PROSECUTIONS. 

See  MASTER  AND  SERVANT. 

PROSPECTIVE  ADVANTAGES. 

See  RIGHT  OF  WAY. 

PROXIMATE  CAUSE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  GOODS; 
CARRIERS  OF  PASSENGERS;  CROSSINGS;  MASTER 
AND  SERVANT;  STREET  RAILWAYS;  WATER  AND 
WATERCOURSES. 

PUBLIC  POLICY. 

See  MONOPOLIES. 

PUNITIVE  DAMAGES. 

See  CARRIERS  OF  PASSENGERS;  NEGLIGENCE. 

QUESTION  FOR  JURY. 

See  EVIDENCE. 

RAILROAD  AID. 

Estoppel  of  subscriber  to  contend  that  railroad's  agreement  to 
construct  extension  of  road  to  point  beyond  state  was  ultra  vires. 
Doherty  v,  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  90. 

Evidence  as  to  acceptance  of  proposition  and  commencement  of 
work  was  properly  admitted,  in  action  on  subscription  to  exten- 
sion of  railroad.  Doherty  v,  Arkansas  &  O.  R.  Co.  (Ind.  Terr.), 
90. 
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RAILROAD  AID— Continued. 

Evidence  as  to  whether  railroad  worked  on  the  track  after  the  date 
for  completion  was  properly  excluded,  in  action  on  subscription. 
Doherty  v.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  90. 

Evidence  that  the  first  class  steel  rails  laid  upon  the  track  were 
changed,  but  not  showing  by  whom  the^  were  changed,  was  prop- 
erly stricken  out,  in  action  on  subscription.  Doherty  v,  Arkansas 
&  O.  R.  Co.  (Ind.  Terr.),  90. 

Right  to  withdraw  subscription,  instructions.  Doherty  v.  Arkansas 
&  O.  R.  Co.  (Ind.  Terr.),  90. 

Subscription  could  not  be  withdrawn.  Doherty  v.  Arkansas  &  O. 
R.  Co.  (Ind.  Terr.),  90. 

Substantial  compliance  with  contract  entitles  companv  to  collect 
subscription.    D9herty  v.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  90. 

Validity  of  subscription,  immaterial  whether  railroad  had  any  in- 
terest in  town  to  which  it  was  proposed  to  extend  road.  Do- 
herty V.  Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  90. 

Validity  of  subscription,  instructions.  Doherty  v.  Arkansas  &  O. 
R.  Co.  (Ind.  Terr.),  90. 

Validity  of  subscription  was  not  affected  by  fact  that  notice  of  ac- 
ceptance had  not  been  given.  Doherty  v.  Arkansas  &  O.  R.  Co. 
(Ind.  Terr.),  90. 

RAILROAD  COMMISSIONS. 

See  FENCES. 

RAILROAD  LAND. 

See  EMINENT  DOMAIN. 

RAILROAD  PURPOSES. 

See  TAXATION. 

RAILROADS. 

See    EMINENT    DOMAIN:    INJURIES    TO    PROPERTY; 
LIENS;  NEGLIGENCE;  RIGHT  OF  WAY. 

Consolidated  company  liable  for  tort  committed  by  a  constituent 
company  before  the  consolidation,  under  South  Carolina  statute. 
Pickett  r.  Southern  Ry.  Co.  (S.  Car.),  269. 

RAILROADS  IN  STREETS. 

See    CROSSINGS;    EMINENT    DOMAIN;    INJURIES    TO 
PROPERTY;  STREET  RAILWAYS. 
Conforming  tracks  to  grade,  application  of  Dallas  City  charter. 

Yazoo  &  M.  V.  R.  Co.  v,  Searles  (Miss.),  465. 
Damages. 

Injury  to  non-abutting  property  was  not  special,  but  merely  gen- 
eral, for  which  no  recovery  could  be  had.    Little  Rock,  etc.,  R. 
Co.  V,  Newman  (Ark.).  448. 
Lateral  support,  actionaole  wrong  for  impairment  is  not  the  ex- 
cavation made  close  to  lot  line,  but  the  act  of  allowing  the 
owner's  land  to  fall.      Kansas    City    Northwestern    R.    Co.  v. 
Schwake  (Kan.),  62. 
Special  damages  recoverable  by  abutting  owner,  what  constitutes. 
Smith  V.  Southern  Pac.  R.  Co.  (Cal.),  457. 
Impracticability  of  complying  with  ordinance  a  good  defense,  in 
proceedings  to  compel  railroad  to  reduce  its  track  to  grade  at 
certain  crossings.    Yazoo  &  M.  V.  R.  Co.  v.  Searles  (Miss.),  465. 
Ordinance  not  invalid  because  it  required  road  bed  at  crossings  to 
be  reduced  to  grade.    Yazoo  &  M.  V.  R.  Co.  r.  Searles  (Miss.), 
465. 
Ordinance  requiring  tracks  at  crossings  to  be  reduced  to  grade  is 
the  exercise  of  police  power,  and  therefore  not  an  ordinance  tak- 
ing property  without  due  process  of  law.    Yazoo  &  M.  V.  R.  Co. 
V.  Searles  (Miss.),  465. 
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RAILROADS  IN  STREETS— Continued. 

Ordinance  requiring  track  to  be  reduced  to  grade  at  certain  cross- 
ings a  valid  exercise  of  police  power.  Yazoo  &  M.  V.  R.  Co.  v. 
Searles  (Miss.),  465. 

Speed  of  65  miles  an  hour  as  negligence.  Golinvaux  v.  Burlington, 
C.  R.  &  N.  R.  Co.  (Iowa),  185. 

Sufficiency  of  answer  to  petition  for  mandamus  to  compel  railroad 
to  reduce  its  tracks  to  grade  at  certain  crossings.  Yazoo  &  M.  V. 
R.  Co.  V,  Searles  (Miss!),  465. 

Sufficiency  of  petition  for  mandamus  to  compel  railroad  to  reduce 
its  tracks  at  certain  crossings  to  grade.  Yazoo  &  M.  V.  R.  Co. 
V.  Searles  (Miss.),  465. 

REASONABLENESS  OF  CONTRACT. 

See  RIGHT  OF  WAY. 

REBUTTAL. 

See  STOCK,  INJURIES  TO. 

RECEIVING  FREIGHT. 

See  CARRIERS  OF  GOODS. 

RECKLESS. 

See  NEGLIGENCE. 

RECKLESSNESS. 

See  TRESPASSERS. 

RED  LIGHTS. 

See  MASTER  AND  SERVANT. 

RELATION  BETWEEN  PARTIES. 

See  CHILDREN;  MASTER  AND  SERVANT.  : 

''RELEASED." 

See  CARRIERS  OF  GOODS. 

RELIANCE  ON  RULES. 
See  CROSSINGS. 

REMARKS  OF  COUNSEL. 

See  TRIAL;  WITNESSES. 

REMITTITUR. 

See  WITNESSES. 

REMOTE  CAUSE. 

See  CARRIERS  OF  PASSENGERS. 

REMOTE  DAMAGES. 

See  EMINENT  DOMAIN. 

REPAIRS 

See  CROSSINGS;  MASTER  AND  SERVANT. 

REPRESENTATIONS. 

See  RIGHT  OF  WAY. 

RES  GESTiE. 

See  EVIDENCE. 

RES  JUDICATA. 

See  TAXATION. 
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RESTRAINT  OP  TRADE. 
Sec  MONOPOLIES. 

RIDING  IN  DANGEROUS  PLACE. 

Sec  CHILDREN. 

RIDING  ON  PRONT  PLATPORM. 
See  CHILDREN. 

RIDING  ON  STEPS. 

See  CARRIERS  OF  PASSENGERS. 

RIGHT  OP  ACTION. 
See  BAGGAGE. 

RIGHT  OP  WAY. 

Sec   EMINENT   DOMAIN;   LOCAL   ASSESSMENTS;   STA- 
TIONS  AND  DEPOTS;  STREET  RAILWAYS. 

Clause  requiring  railroad  to  be  finished  within  certain  time  was 
a  covenant,  and  not  a  condition,  so  that  noncompliance  with  it 
did  not  work  a  forfeiture  of  right  of  way.  Krueger  v.  St.  Louis 
St.  C.  &  W.  R  Co.  (Mo.),  459. 

Delay  in  construction  of  railroad,  partially  caused  by  financial  panic, 
was  not  so  unreasonable  as  to  constitute  breach  of  railroad's  cov- 
enant with  vendor  to  construct  line  with  reasonable  speed.  Bell 
V.  Southern  Pac.  R  Co.  (Cal.),  687. 

Erection  of  buildings  by  individual  for  purposes  connected  with 
carrier's  business  to  be  regarded  as  merely  permissive,  in  absence 
of  notice  of  claim  of  title  or  express  agreement.  Roberts  v.  Sioox 
City  &  P.  R.  Co.  (Neb.),  32. 

In  action  to  enforce  agreement  for  sale  of  railroad  right  of  way, 
plaintiff's  testimony  was  insufficient  to  require  a  finding  that  a 
certain  representation  was  a  material  inducement  for  the  contract 
Bell  V.  Southern  Pac.  R.  Co.  (Cal.),  687. 

It  was  not  error  to  find  that  there  was  no  representation  made  to 
plaintiff  that  the  railroad  had  finally  been  located  on  the  northern 
route,  or  that  she  intended  solely  to  grant  a  right  of  way  over 
such  route.    Bell  v.  Southern  Pac.  R.  Co.  (Cal.),  687. 

Liability  for  injuries  to  adjacent  property  caused  by  timber  being 
carried  from  right  of  way  by  high  water.  Illinois  Cent.  R  Co.  v. 
Moore  (Ky.),  56. 

Market  value  of  railroad  right  of  way  for  other  uses  than  that  to 
which  it  is  applied.  Atlantic  Coast  Line  R.  Co.  v.  Postal  Tele- 
graph Cable  Co.  (Ga.),  643. 

Prospective  advantages  to  be  considered  in  determining  reasona- 
bleness of  contract  for  sale  of  right  of  way.  Bell  v.  Southern  Pac. 
R.  Co.  (Cal.),  687. 

Reasonableness  of  contract  for  sale  of  right  of  way  to  railroad.  Bell 
V.  Southern  Pac.  R.  Co.  (Cal.),  687. 

Use  by  individual  for  purposes  connected  with  carrier's  business 
not  adverse,  in  absence  of  notice  of  claim  of  title.  Roberts  v, 
Sioux  City  &  P.  R.  Co.  (Neb.),  32. 

Use  for  agricultural  purposes  not  adverse  to  railroad  company. 
Roberts  r.  Sioux  City  &  P.  R.  Co.  (Neb.),  32. 

ROADBED. 

See  MASTER  AND  SERVANT. 

RULES. 

See  CROSSINGS;  MASTER  AND  SERVANT. 

SAFE  PLACE  TO  ALIGHT. 

See  CARRIERS  OF  PASSENGERS. 
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SALES. 

See  RIGHT  OF  WAY. 

SCHOOLHOUSE. 

See  INJURIES  TO  PROPERTY. 

SCOPE  OF  EMPLOYMENT. 

See  MASTER  AND  SERVANT. 

SECTION  FOREMAN. 

See  EMPLOYERS*  LIABILITY  ACTS. 

SECTION  HANDS. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 

SELF-COUPLERS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

SELF  DEFENSE. 

See  CARRIERS  OF  PASSENGERS. 

SEMAPHORES. 

See  EVIDENCE. 

SHIPPERS  EMPLOYEES. 

See  CARRIERS  OF  PASSENGERS. 

''SHIPSIDE." 

See  BILLS  OF  LADING. 

^ee  WATER  Al^D  WATERCOURSES. 

1SIDE  ntALCKS. 

See  SPURS  AND  SIDE  TRACKS. 

SIGNALS. 

See  ACCIDENTS  ON  TRACK:   CHILDREN;   CROSSINGS; 
MASTER  AND  SERVANT;  STOCK,  INJURIES  TO. 

SIGNALS  WHERE  ACCIDENT  NOT  AT  CROSSING. 

See  CHILDREN. 

SIMILAR  ACCIDENTS. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  MASTER 
AND  SERVANT. 

SIMILAR  ACTS. 

See  EVIDENCE. 

SITUS. 

See  TAXATION. 

SPECIAL  DAMAGES. 

See  EMINENT  DOMAIN;  RAILROADS  IN  STREETS^ 

SPECIFIC  PERFORMANCE. 

See  CROSSINGS. 

SPECULATIVE  DAMAGES. 

See  EMINENT  DOMAIN. 
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SPEED. 

Sec  ACCIDENTS  ON  TRACK;  CROSSINGS;  EVIDENCE; 
RAILROADS  IN  STREETS;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS. 

SPURS  AND  SIDE  TRACKS. 

See  CARRIERS  OF  GOODS. 

Elements  of  damages  for  breach  of  contract  to  build  spur  track  ta 
plaintiffs  mill.    Martin  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  638. 

Expenses  incurred  by  plaintiff  in  making  his  building  suitable  for 
warehouse  was  sufficient  consideration  to  sustain  contract  by 
which  railroad  agreed  to  construct  side  track  to  such  building. 
Thomas  v.  South  Haven  &  E.  R.  Co.  (Mich.),  88. 

Verbal  agreement  to  lay  side  track  to  plaintiff's  building  if  he  would 
remodel  it  and  move  it  to  a  certain  point  was  not  within  statute 
of  frauds  of  Michigan.  Thomas  v.  South  Haven  &  E.  R.  Co. 
(Mich.),  88. 

STARTING  TRAINS. 

See  FELLOW  SERVANTS. 

STATEMENTS  OP  CONDUCTOR. 

See  STREET  RAILWAYS. 

STATIONS  AND  DEPOTS. 

See  CARRIERS  OF  PASSENGERS. 

Contributory  Negligence. 

Of  person  injured  by  explosion  of  naptha  in  cars  which  were 
burning,  while  he  was  walking  near  railroad  y^r^  was  a  ques- 
tion for  the  jury.    Smith  v,  Pittsburg,  etc.,  Ry.  Co.  (Pa.),  600. 
Railroad  company  was  not  liable  for  breach  of  covenant  to  main- 
tain a  suitable  entrance  and  roadway  to  its  station  grounds,  where 
changes  were  made  by  subsequently  incorporated  village.    Lucas 
V.  New  York,  N.  H.  &  H.  R.  Co.  (C.  C.  A.),  85. 

STATUTE  OP  PRAUDS. 

See  SPURS  AND  SIDETRACKS. 

STATUTES. 

See   CARRIERS   OF   GOODS;   MASTER  AND   SERVANT; 
MONOPOLIES. 

STATUTORY  REGULATIONS. 

See  CROSSINGS. 

STEPS. 

See  CARRIERS  OF  PASSENGERS. 

STOCK,  INJURIES  TO. 

See  ANIMALS;  FENCES. 

Absence  of  witnesses,  was  not  error  for  plaintiffs  counsel  to  refer 
to.    Airikainen  v.  Houghton  County  St.  Ry.  Co.  (Mich.),  178. 

Care  required  of  trainmen.  Airikainen  v,  Houghton  County  St.  Ry. 
Co.  (Mich.),  178. 

Cattleguards,  sufficiency  of  under  Mississippi  statute.  Yazoo  &  M. 
V.  R.  Co.  V.  Harrington  (Miss.),  452. 

Cattleguards  where  tracks  pass  through  enclosed  lands,  Missis- 
sippi statute  requiring  railroad  to  construct  a  valid  exercise  of 
police  power.    Yazoo  &  M.  V.  R,  Co.  v.  Harrington  (Miss.),  452. 

Direction  of  verdict  for  defendant  was  not  warranted.  Airikainen 
V,  Houghton  County  St.  Ry.  Co.  (Mich.),  178. 

Duty  to  look  out  for  stock  on  or  near  track.  Aarikainen  v.  Hough- 
ton St.  Ry.  Co.  (Mich.),  178. 
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STOCK,  INJURIES  TO— Continued. 

In  an  action  under  Mont.  Civ.  Code,  §  950,  it  is  necessary  that  the 
petition  allege  plaintiff's  ownership  or  possession  of  land  along 
or  through  which  the  railroad  runs,  and  that  the  stock  was  killed 
at  such  place.    Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont),  208. 

In  an  action  under  Mont.  Civ.  Code,  §  950,  no  allegation  of  negli- 
gence in  the  operation  of  the  train  is  necessary.  Beaudin  v.  Ore- 
gon Short  Line  R.  Co.  (Mont.),  208. 

Insufficiency  of  evidence  that  stock  was  killed  by  train.  Beaudin  v. 
Oregon  Short  Line  R.  Co.  (Mont),  208. 

It  was  intent  of  legislature  to  adopt  certain  statutory  provision, 
thereby  enacting  a  law  requiring  a  railroad  company,  whenever  it 
located  a  line  of  road,  along  or  through  private  property,  to  fence 
the  side  of  its  line  next  the  property,  if  laid  along  the  same,  or 
through  the  property,  or,  to  pay  the  owner  of  stock  killed,  unless 
accident  occurred  through  the  neglect  of  the  owner,  where  the 
latter  part  of  the  statute  had  not  been  complied  with.  Beaudin 
V.  Oregon  Short  Line  R.  Co.  (Mont),  208. 

Lookout,  duty  to  maintain.  Central  of  Georgia  Ry.  Co.  v.  Sport 
(Ala.),  774. 

Lookout,  instruction  not  warranted  by  evidence.  Central  of  Geor- 
gia Ry.  Co.  V.  Sport  (Ala.),  774. 

Mont.  (5iv.  Code,  §  960,  does  not  require  a  railroad  to  be  fenced  at 
a  station.    Beaudin  v.  Oregon  Short  Line  R.  Co.  (Mont),  208. 

Negligence  was  question  for  jury.  Central  of  Georgia  Ry.  Co.  v. 
Sport  (Ala.),  774. 

Presumption  of  negligence  from  accident  rebutted.  Central  of 
Georgia  Ry.  Co.  v.  Williams  Buggy  Co.  (Ga.),  171. 

Presumption  of  negligence  from  accident  was  rebutted  by  testi- 
mony of  trainmen.    Central  of  Georgia  Ry.  Co.  v.  Dich  (Ga.),  200. 

Signals,  failure  to  give  for  public  crossing  was  immaterial  where 
stock  was  killed  at  private  crossing.  fJichols  v,  Chicago,  etc., 
Ry.  Co.  (Iowa),  766. 

Speed,  at  other  points  than  crossings,  not  negligence.  Central  of 
Georgia  Ry.  Co.  v.  Williams  Buggy  Co.  (Ga.),  171. 

Variance  where  it  was  alleged  that  cattle  entered  upon  track  where 
company  had  failed  to  fence,  and  it  appeared  that  they  entered 
over  cattleguards.  Clement  v.  Pere  Marquette  R.  Co.  (Mich.), 
212. 

Where  the  two  inner  gates  between  railroad  tracks,  at  a  point  where 
three  tracks  ran  through  a  farm,  had  been  removed  by  the  land 
owner,  and  a  cow  of  a  third  person  wandered  on  the  track  at  such 
private  crossing,  the  railroad  on  whose  track  the  cow  was  there- 
after killed  was  not  liable  for  failure  to  maintain  a  gate  between 
its  track  and  the  middle  track.  Fowbel  v,  Wabash  R.  Co.  (Iowa), 
169. 

STOP,  LOOK,  AND  LISTEN. 

See  CROSSINGS. 

STRANGERS 

See  CARRIERS  OF  PASSENGERS. 

STREET  CROSSINGS. 

See  CROSSINGS. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;   CARRIERS  OF 

PASSENGERS;  CHILDREN;  CROSSINGS;  EMPLOYERS* 

LIABILITY  ACTS;  FRIGHTENING  TEAMS;  LICENSES; 

MASTER  AND  SERVANT;  RAILROADS  IN  STREETS. 

Care  due  from  those  in  charge  of  street  cars  to  other  users  of 

streets.    Greene  v.  Louisville  Ry.  Co.  (Ky.),  589. 
Care  due  person  driving  on  track.     Greene  v.  Louisville  Ry.  Co. 
(Ky.),  589. 
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Care  required  at  populous  places  to  avoid  collisions  with  other 
users  of  streets,  instruction  erroneous  as  invading  province  of 
jury.    Indianapolis  St.  Ry.  Co.  v,  Taylor  (Ind.),  356. 

Care  required  to  avoid  collisions  with  other  vehicles.  O'Brien  v. 
Blue  Hill  St.  Ry.  Co.  (Mass.),  806. 

Collision  between  car  and  another  vehicle,  direction  of  verdict  for 
defendant.    Dunkle  v.  City  Passenger  Ry.  Co.  (Pa.),  776. 

Contributory  Negligence. 

Driving  vehicles,  with  curtains  down  at  side  and  rear,  upon  street 

car  tracks.    Richmond  P.  &  P.  Co.  v.  Allen  (Va.),  566. 
Pedestrian  struck  by  car,  which  he  had  seen  before  he  attempted 

to  cross  track.    Hornstein  v.  Rhode  Island  Co.  (R  I.),  401. 
Right  of  way  between  street  car  and  other  vehicle  driven  along 
track.    Texas  &  P.  Ry.  Co.  v.  Shoemaker  (Tex.),  594 
Contributory  negligence,  and  negligence,  proximate  cause.     Butler 

V.  Rockland,  etc.,  St.  Ry.  (Me.),  778. 
Duty  of  motorman  upon  seeing  that  team  is  frightened  by  his  car. 

Christy  v.  Des.  Moines  City  Ry.  Co.  (Iowa),  42. 
Duty  to  avoid  injuring  other  users  of  streets.    Butler  v.  Rockland, 
etc.,  St.  Ry.  (Me.),  778. 

EMdence. 

Ordinance  to  prevent  accidents,  but  stating  merely  general  rules 
of  law,  properly  excluded,  in  action  for  mjuries  sustained  in  a 
collision.    Christy  v.  Des  Moines  City  Ry.  Co.  (Iowa),  42. 

Testimony  of  bystander  as  to  remarks  of  conductor,  made  after 
the  accident,  were  inadmissible.  Indianapolis  St  Ry.  Co.  v, 
Taylor  (Ind.),  356. 

Evidence  warranted  verdict  for  plaintiff,  injured  in  a  collision  be- 
tween his  wagon  and  car.  Kennedy  v.  Consolidated  Traction  Co. 
(Pa.),  635. 

Fact  that  point  where  car  ran  into  person  crossing  track  was  a 
populous  place  was  one  to  be  considered  by  jury  as  bearing  on 
question  of  company's  negligence.  Indianapolis  St.  Ry.  Co.  v, 
Taylor  (Ind.),  356. 

Gross  negligence  in  running  car  past  persons  engaged  in  picking 
up  packages  warranted  verdict  for  plaintiff  even  though  he  was 
guilty  of  contributory  negligence.  Rhymes  v.  Jackson  Electric 
Ry.,  L.  &  P.  Co.  (Miss.),  7. 

Xrookouts  and  speed,  care  required  of  those  in  charge  of  street  cars 
to  avoid  injunng  other  users  of  streets.  Butler  v.  Rockland,  etc., 
St.  Ry.  (Me.),  778. 

I^utual  rights  and  duties  of  street  railways  and  other  users  of 
streets.    O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  806. 

Mutual  rights  and  obligations  o£  street  railways  and  other  users 
of  streets.    Lightfoot  v.  Winnebago  Traction  Co.  (Wis.),  1. 

Negligence  and  contributory  negligence,  inconsistent  instructions 
in  action  for  injuries  sustained  in  a  collision.  Christy  v.  Des. 
Moines  City  Ry.  Co.  (Iowa),  42. 

Negligence  and  contributory  negligence,  instruction  authorizing 
recovery  for  killing  person  on  track,  though  mere  negligence  wm 
properly  refused.     Feitl  v.  Chicago  City  Ry.  Co.  (111.),  798. 

Negligence  in  running  down  vehicle  on  track  from  behind.  Rich- 
mond P.  &  P.  Co.  V.  Allen  (Va.),  566. 

Negligence,  sufiiciencv  of  evidence  of  where  collision  between  street 
car  and  other  vehicle.    Butler  v.  Rockland,  etc.,  St.  Ry.  (Me.),  778. 

No  right  of  way  exists  in  favor  of  one  crossing  the  tracks  of  a 
street  railway  when  a  diminution  of  the  speed  of  the  car  is  nec- 
essary to  enable  him  to  pass  in  safety.  Goldmann  v.  Milwaukee 
Electric  Ry.  &  L.  Co.  (Wis.),  582. 

Proximate  cause  where  negligence,  and  also  contributory  negli- 
gence on  part  of  driver  of  vehicle,  with  which  car  collided.  But- 
ler V,  Rockland,  etc.,  St.  Ry.  (Me.),  778. 


GENERAL  INDEX  915 

STREET  RAILWAYS— Continued. 

Proximate  cause  where  wire  reel,  left  in  untraveled  portion  of  high- 
way by  company,  was  rolled  into  the  street  by  boys,  and  caused 
injury  to  plaintiff.  Glassey  v.  Worcester  Con.  St.  Ry.  Co.  (Mass.), 
736. 

Right  of  those  in  charge  of  cars  or  trains  to  assume  that  other 
users  of  streets  will  be  careful  to  avoid  collisions  with  cars.  But- 
ler V.  Rockland,  etc.,  St.  Ry.  (Me.),  778. 

Right  of  way  between  street  car  and  other  vehicle  at  crossing. 
Lightfoot  V.  Winnebago  Traction  Co.  (Wis.),  1. 

Willful  or  wanton  injury  to  person  driving  on  track,  insufficiency  of 
evidence.    Feitl  v.  Chicago  City  Ry.  Co.  (111.),  798. 

STREETS  AND  HIGHWAYS. 

See     EMINENT    DOMAIN;     RAILROADS    IN     STREETS; 
STREET  RAILWAYS. 

STRUCTURES  NEAR  TRACK. 

See  MASTER  AND  SERVANT. 

SUBROGATION. 

See  FIRES  SpT  BY  LOCOMOTIVES. 

SUBSCRIPTIONS. 

See  RAILROAD  AID. 

SUBSEQUENT  PRECAUTIONS. 

See  EVIDENCE;  MASTER  AND  SERVANT. 

SUBSTITUTES. 

See  FELLOW  SERVANTS. 

SUFFERING. 

See  EVIDENCE. 

SUPERINTENDENCE. 

See  EMPLOYERS'  LIABILITY  ACTS. 

SWITCHING  CAR 

See  CARRIERS  OF  GOODS. 

TAXATION. 

See  LICENSES;  LOCAL  ASSESSMENTS. 

Conclusiveness  to  city  officer  of  assessment  of  railway  property  by 
state  board,  under  Nebraska  statutes.     State  v.  Back  (Neb.),  99. 

Constitutionality  of  Nebraska  statute  providing  for  distribution  of 
value  of  railroad  property  among  the  different  taxing  districts 
along  the  road,  on  mileage  basis.    State  v.  Back  (Neb.),  99. 

Constitutionality  of  sections  39,  40,  art.  1,  c.  77,  Neb.  Comp.  St.  1901. 
Chicago,  B.  &  Q.  R.  R.  v.  Richardson  County  (Neb.),  665. 

Exemptions. 

Use  for  railroad  purposes,  what  was,  and  what  was  not.     Grand 
Rapids  &  I.  Ry.  Co.  v.  Grand  Rapids  (Mich.),  704. 

Half  of  railroad  bridge  was  "part  of  continuous  line"  within  mean- 
ing of  Nebraska  statute,  and,  therefore,  assessable  by  state  board, 
and  not  by  local  assessors.  Chicago,  etc.,  R.  Co.  v.  Cass  County 
(Neb.),. 698. 

Method  of  bringing  about  uniformity  of  valuation  in  respect  to  all 
property  subject  to  municipal  taxation  where  railway  property 
within  city  is  to  be  assessed.    State  v.  Back  (Neb.),  99. 

Of  railroad  bridges,  under  Nebraska  statute.  Chicago,  B.  &  Q.  R. 
R.  V.  Richardson  County  (Neb.),  665. 

Power  of  legislature  to  distribute  value  of  railway  property  among 
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the  different  taxing  districts  on  mileage  basis.  State  v.  Back 
(Neb.),  99. 
Whether  certain  railroad  bridge  was  "part  of  the  continuous  line 
of  road,"  under  Nebraska  statute,  was  a  question  of  law,  and  not 
a  question  of  fact  upon  which  an  estoopel  could  be  predicated. 
Chicago,  etc.,  R.  Co.  v,  Cass  County  (Neb.),  698. 

TELEGRAPHS  AND  TELEPHONES. 

See  EMINENT  DOMAIN. 

TELEPHONE  POLES. 

See  MASTER  AND  SERVANT. 

TELLTALES. 

See  MASTER  AND  SERVANT. 

TEMPORARY  USE. 

See  MASTER  AND  SERVANT. 

TENANTS. 

See  EMINENT  DOMAIN. 

TERMINATION  OP  RELATION. 

See  CARRIERS  OF  PASSENGERS. 

TESTS 

See  MONOPOLIES. 

THIEVEfS 

See  MASTER  AND  SERVANT. 

THREATS. 

Sec  CARRIERS  OF  PASSENGERS. 

TICKET  AGENTS. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

TIMBER. 

See  RIGHT  OF  WAY. 

TORTS. 

See  MASTER  AND  SERVANT;  RAILROADS. 

TRACING  FREIGHT. 

See  INTERSTATE  COMMERCE. 

TRACKS. 

See  CARRIERS  OF  PASSENGERS:  CRIMINAL  LAW;  EVI- 
DENCE; MASTER  AND  SERVANT. 

TRAIN  DISPATCHERS. 

See  FELLOW  SERVANTS. 

TRANSFERRING. 

See  CARRIERS  OF  PASSENGERS. 

TRANSFERRING  FREIGHT. 

See  EMPLOYERS'  LIABILITY  ACTS. 
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TRB8PA88SR8* 

See  ANIMALS;  CHILDREN;  EVIDENCE. 
Bjectioflu 

Authority  of  brakemaiL  Dixon  v.  Northern  Pac  Ry.  Co. 
(Wash.),  619. 

Liability  for  injuries  resulting  from  wanton,  reddess  and  mali- 
cious acts  of  brakeman.  Dixon  v.  Northern  Pac  Ry.  Co. 
(Wash.),  619. 

TRIAL. 

Counsel  has  no  right  to  advise  jury  of  his  intention  not  to  ask  for 

instructions.    Indiana,  I.  &  I.  R.  Co.  v.  Otstot  (IlL),  149. 
Harmless  error  for  counsel  to  reply  to  court,  in  presence  of  jury, 

by  saying  we  have  no  instructions  to  ask.    Indiana,  I.  &  I.  R.  Co. 

V.  Otstot  (111.),  149. 
Harmless  error  in  statements  as  to  proper  amount  of  damages. 

Chicago  &  A  R.  Co.  v.  Vipond  (111.),  296. 
Refusal  of  court  to  stop  ar^ment  of  counsel,  as  to  proper  amonnt 

of  verdict,  was  not  reversible  error.    Mobile,  J.  &  K.  C.  R.  Co.  v, 

Bromberg  (Ala.),  823. 

TROLLEY  SYSTEM. 
See  LIENS. 

TRUSTS. 

See  MONOPOLIES. 

TUBERCULOSIS. 

See  PERSONAL  INJURIES. 

ULTRA  VIRES. 

See  RAILROAD  AID. 

UNATTENDED  CARS. 
See  CROSSINGS. 

UNIFORMITY. 

See  TAXATION. 

UNLAWFUL  USE. 

See  MONOPOLIES. 

UNUSUAL  PUNISHMENTS. 

See  CRIMINAL  LAW. 

USING  SAME  STATION. 

See  CARRIERS  OF  PASSENGERS. 

VALUATION  OF  FREIGHT. 

See  CARRIERS  OF  GOODS. 

VARIANCE. 

See  CROSSINGS;  MASTER  AND  SERVANT;  STOCK,  IN- 
JURIES TO. 

VERDICT. 

See  APPEAL. 

VIBRATION. 

See  INJURIES  TO  PROPERTY. 

VICE  PRINCIPALS. 

See  FELLOW  SERVANTS. 
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VIEW. 

Sec  INJURIES  TO  PROPERTY. 

YIGLATION  OP  PENAL  STATUTE. 

Sec  MASTER  AND  SERVANT. 

VISION  IMPAIRED. 

See  ACCIDENTS  ON  TRACK. 

VOLUNTARY  PAYMENT. 

See  EMINENT  DOMAIN. 

VOLUNTEERS. 

See  CHILDREN;  MASTER  AND  SERVANT. 

WAITING  FOR  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

WANTONNESS. 

See  ACCIDENTS  ON  TRACK;  CHILDREN;  NEGLIGENCE; 
TRESPASSERS. 

WARNINGS. 

See  CARRIERS  OF  PASSENGERS;  FELLOW  SERVANTS; 
MASTER  AND  SERVANT. 

WATER  AND  WATERCOURSES. 

See    BRIDGES;    INJURIES   TO    PROPERTY;    RIGHT    OF 
WAY. 

Company,  which,  in  constructing  a  dump,  fails  to  provide  sufficient 
drainage,  is  liable  for  injuries  to  property  which  should  have  been 
foreseen,  but  not  for  fright  caused  by  sickness  in  the  vicinity. 
Denison,  B.  &  N.  O.  R.  Co.  v.  Barry  (Tex.),  20L 

WATERSPOUTS. 

See  MASTER  AND  SERVANT. 

"WAYS.  WORKS  OR  MACHINERY." 

See  EMPLOYER'S  LIABILITY  ACTS. 

WHIPPING  STRAPS. 

See  MASTER  AND  SERVANT. 

WHO  ARE  EMPLOYEES. 

See  MASTER  AND  SERVANT. 

WHO  ARE  PASSENGERS. 

See  CARRIERS  OF  PASSENGERS. 

WILLFULNESS. 

See   CARRIERS   OF   PASSENGERS;   CHILDREN;    NEGLI- 
GENCE; STREET  RAILWAYS. 

WIRES. 

See  MASTER  AND  SERVANT. 

WITNESSES. 

See  ACCIDENTS  ON  TRACK;  STOCK,  INJURIES  TO. 

Railroad  not  obliged  to  produce  trainmen  to  explain  their  connec- 
tion with  accident  on  track.  Texas  &  P.  Ry.  Co.  v.  Shoemaker 
(Tex.),  594. 

Remarks  of  counsel  as  to  credibility  of  railroad  employees  as  wit- 
nesses  was   cause   for   reversal,   notwithstanding   instruction   of 
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court  and  remittitur  by  plaintiff.    Central  of  Georgia  Ry.  Co.  v, 
Dich  (Ga.),  200. 

Remarks  of  counsel  as  to  credibility  of  railroad  employees  as  wit- 
nesses was  error.  Denison,  B.  &  N.  O.  R.  Co.  v,  Barry  (Tex.), 
201. 

Testimony  that  engineer,  who  testified  in  action  for  injury  to  child 
on  track,  told  witness  that  when  he  first  saw  child  he  thought  it 
a  goat,  could  be  considered  only  for  the  purpose  of  impeaching 
testimony  of  engineer.  Nashville,  etc.,  Ry.  Cfo.  v.  Harris  (Ala.), 
562. 

WRONGFUL  DEATH. 

See  DEATH  BY  WRONGFUL  ACT. 

WRONG  STATION. 

See  CARRIERS  OF  PASSENGERS. 

YARDS.  -     ^ 

See  CHILDREN;  MASTER  AND  SERVANT. 
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